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Flobida  Soxjthbbn  Railway  Co.  t;.  Hibst. 

tn  Flouda,  1.1 
OovTBiBirxoKT  HsouoszTOi.  —  Although  a  penon  or  oorporatioa  wamj  bt 
gidlty  of  a  negligent  act  from  which  injory  renilU  to  anothar,  J9\  Vt 
ttia  party  injured  haa  by  hii  own  negligenoa  oontribnted  to  hit  raoeiTiDg 
tfaa  injury*  be  cannot  reoovar  damages  from  tha  other. 
EAILBOA.D8  —  BcriA  J^fl  TO  Passsmqkbs. — A  mla  of  a  railway  company 
which  reqnirea  that  paasengers  ihaU  remain  in  the  oara  eat  apart  for 
iham»  and  ahall  not  ride  in  a  baggage  or  an  expreas  car  or  other  plaoa 
'  ol  inoreaaed  danger,  ii  reaeonable. 
Eailboads — Rui.saoF  Cohtbibutobt  NBouasNOS  of  PAassNonu  —  It  ia 
aonUibntory  negligenoa  for  a  passenger  to  ride  in  an  express  oar,  in  rie* 
latum  of  a  known  mle  of  the  company,  even  with  the  permission,  con- 
niTaaca^  er  knowledge  of  the  condnotor,  or  without  his  protestations, 
•  when  that  officer  ia  cognizant  of  both  the  rale  and  its  infraction,  if  by 
the  Tiolatioii  of  sach  rule  the  passenger  brings  npon  himself  injury  from 
which  he  wonld  hare  escaped,  notwithstanding  that  tha  negligence  of 
iha  company  produced  tha  accident,  had  he  remained  in  the  passenger 
car  set  apart  and  oflforing  space  for  his  accommodation. 
EmaoAna  —  Durr  to  Ekpoboi  Rvus.  —  While  it  ia  tha  duty  of  a  railroad 
conductor  to  enforce  a  rale  of  the  company  requiring  passengers  to  ride 
in  pasMOger  can,  yet  the  obligation  upon  passengers  and  the  protection 
of  the  company  under  such  rule  are  not  entirely  dependent  npon  tiie 
fldsli^  of  tha  conductor  or  other  agent  charged  with  its  enforcement. 

BaILBOADS  —  VlOLATIOH    OF   BoUE  —  Ck>lVTBIBUTORT    KaQUOXNOB  —  BOB* 

VKK  OF  Pboof.  ^  When  a  passenger  Tolnntarily  and  knowingly  Tiolatea 
a  reasonable  rale  of  a  railway  company,  which  is  for  his  preserratioa 
froB  harm,  and  brings  npon  himself  injury  which  he  wonld  not  othar- 
wisa  have  received,  by  going  from  a  passenger  car  into  an  express  car 
or  other  place  which  cannot  be  regarded  as  intended  for  passengers,  but 
naturally  suggests  that  it  ia  not  for  tiiem,  he  cannot  invoke  tha  mere 
delinquency  of  the  conductor  In  enforcing  the  rale  as  a  defense  to  hia 
aontribntoiy  negligence.  The  burden  of  proof  ia  upon  him  to  show 
that  ha  was  justified  in  going  and  riding  where  ha  did. 
AH.Br.  RBr^VokXXXIL-S       17 
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Railroads — Abandonmbnt  of  Roli  ~  Liabilitt  ior  Ksoligbnob.— 
When  a  railroad  oompany  has,  by  its  oondaofe^  abandoned  ^i  rale  in- 
tended for  the  preserTation  of  its  passengen,  by  babitnally  permitting 
them  and  its  employees  to  riolate  it|  the  oompany  it  preolndod  froa» 
ftUiming  protection  under  the  rnlo  from  liability  for  an  lajory  oavMd  hf^ 
its  negligence. 

OOMTRIBOTORT  KbOLIOIIVOB  DORS  HOT  PRROLUDI  RrOOTBRT  fOR  RrOKLBSS* 

jiRflS.  —  When  one  person  inflicts  an  injury  upon  another  intentionally, 
€»r,  thoagh  unintentionally,  yet  with  a  wanton  and  reckless  disregard 
of  its  injurious  consequences,  he  is  guilty  of  gross  or  willful  negligenoe^ 
and  the  contributory  negligence  of  the  plaintiff  is  not  a  defense. 

SXRMPLART    DaMAOCS  OAR  BB  AlLOWRD    IR    GaSRS  OF    KrOLIORROB    OuI/ 

when  it  is  of  a  gross  and  flagrant  character,  evincing  reckless  disregard 
of  hnman  life,  or  of  the  safety  of  persons  ezpossd  to  its  effects,  or  thero 
is  that  entire  want  of  care  which  would  raise  the  presumption  of  a  oon* 
•dous  indifforence  to  consequences,  or  which  shows  wantonnesB  and 
recklessness,  or  a  grossly  careless  disregard  of  tiio  safety  and  wolfaro  of 
tiie  public,  or  that  reokless  indifforenoe  to  the  rights  of  others  wluob 
is  equivalent  to  an  intentional  TiolatloQ  of  them.  Gross  negligenoa 
is  not  confined  to  this  extreme  degree  of  negligence;  therefore,  it  is  no% 
proper  to  charge  a  jury  simply  that  gross  negligence  will  justify  tba  ioi* 
position  of  such  damages. 

Railroad!!  —  Pkrson  or  Train  witiioot  patiro  Farb,  whrr  Bntitlsd  td 
RioHrs  OF  PASsKNaiCR.  —  One  injured  in  an  express  car  of  a  passenger 
train  who  is  known  to  the  condaotor,  and  has  not  been  asked  to  pay 
fare,  although  hs  has  saflScient  funds  therefor,  and  who  up  to  six  weeka 
prior  to  the  accident  had  been  an  express  messenger  on  the  same  train^ 
but  at  the  time  of  the  accident  was  engaged  in  other  business  not  ooa- 
aected  with  the  railway  company,  cannot  be  said  to  be  seeking  to  ob- 
tain a  ride  without  paying  fare,  nor  of  practicing  a  fraud  on  tho  oonduotor 
or  the  oompany  by  passing  himself  off  as  an  express  messenger.  On  iha 
oontrary,  his  legaJ  Hatiu  is  that  of  a  regular  passenger. 

Railroads — Aotual  Patmrrt  of  Farb  is  not  essentisl  to  the  iUUm  «l  m 
passenger  on  a  railway  train. 


/•  22.  Parrot  and  Robert  W.  Dam,  for  the  appellaDt. 
E.  O.  F.  Sanehen^  for  the  appellee. 

Baney,  C.  J.  This  is  an  action  to  recover  damages  received 
by  Walter  J.  Hirst  in  a  collision  between  two  trains  on  appel. 
lant's  railroad,  Hirst  being  on  a  passenger  train  which  was 
on  its  schedule  time,  and  the  other  train  being  a  special  or 
extra  train  loaded  with  iron  rails. 

The  rule  as  to  negligence  announced  by  this  court  in  Loui$^ 
viUe  eU.  R.  R.  Co.  r.  Yniestra,  21  Fla.  700,  is  that  notwith- 
standing a  person  may  be  guilty  of  a  negligent  act  from  which 
injury  results  to  another,  still  if  the  party  injured  has  by  his 
own  negligence  contributed  to  his  receiving  the  injury,  he  can* 
not  recover  damages  from  the  other  party  for  such  injury.  The 
injury  must  have  been  caused  solely  by  the  negligence  of  ths 
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former  party  to  entitle  the  latter  to  recover.  This  deoision, 
which  we  see  no  reason  to  disturb,  necessarily,  even  though 
impliedly,  repudiates  the  doctrine  of  comparative  negligence, 
which  has  found  favor  in  the  Dlinois  and  other  courts;  and  it 
dispenses  with  the  necessity  of  our  noticing  the  citations  from 
those  states  made  by  appellee's  counsel.  The  injury  in  ques- 
tion was  received  prior  to  the  passage  of  the  act  of  June  7, 
1887,  chapter  8744,  laws  of  Florida,  and  hence  the  provision 
of  the  first  section  of  this  statute  as  to  diminishing  damages 
in  proportion  to  the  amount  of  the  default  of  the  plaintiff, 
where  both  parties  are  at  fault,  has  no  application. 

There  is  in  the  cause  before  us  testimony  to  the  effect  that 
Hirst  on  boarding  the  train  got  on  the  passenger  car;  and  that 
a  rule  of  the  Florida  Southern  Railway  Company,  appellant^ 
forbade  passengers  from  riding  in  any  other  than  passenger 
cars,  or,  consequently,  in  the  express  car,  in  which  car  Hirst 
had  gone  and  was  at  the  time  of  the  accident,  he  being  about 
six  feet  from  the  fore  end  of  it,  and  sitting  on  the  iron  express 
box;  and  that  the  plaintiff  knew  of  such  rule;  and  also  to  the 
effect  that  this  car  was  next  to  the  engine,  and  was  a  more 
dangerous  place  than  the  passenger  cars,  and  was  neither  set 
apart  as,  nor  was  it  in  fact,  the  place  where  passengers  usually 
rode,  and  was  not  arranged  for  them,  nor  had  any  seats,  but 
was  for  the  use  of  the  express  company;  also  that  the  plain- 
tiff  had  ridden  in  the  express  car  previously  to  the  trip  on  the 
day  of  the  accident  in  question,  and  that  the  conductor  had 
been  in  there  with  him  a  short  time,  and  that  plaintiff  had 
gone  in  there  with  the  conductor  and  by  his  permission,  or 
with  his,  at  least,  tacit  consent;  and  tending  to  show  that  the 
conductor  also  knew  that  the  plaintiff  was  in  this  car  at  the 
time  of  the  collision  between  the  passenger  train  and  the  spe- 
dal  train  loaded  with  iron  rails.  It  was  also  testified  that 
there  was  ample  room  in  the  passenger  car,  and  that  the  plain- 
tiff  would  not  have  been  injured  if  he  had  been  in  the  passen- 
ger car,  and  that  he  and  the  express  agent  were  the  only  ones 
injured.  There  was  no  testimony  tending  to  show  that  the 
conductor  attempted  to  enforce  the  rule,  or  even  suggested  to 
the  plaintiff  the  advisability  of  its  observance,  although  the 
conductor  says  that  plaintiff  was  not  in  the  car  by  his  per* 
missioii.  Hirst  had  not  paid  any  fare,  nor  had  the  conductor 
applied  to  him  for  it. 

Exceptions  taken  by  the  defendant  to  charges  given  to  the 
jury,  and  to  the  refusal  of  one  asked  by  the  defendant,  involve 
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CampbMj  76  Tex.  174,  was  one  in  which  the  plaintiff  sued  for 
personal  injuries  suffered  when  upon  a  freight  train,  and  there 
was  evidence  that  he  was  refused  passage  bj  the  conductor^ 
who  told  him  he  had  no  authority  to  carry  passengers  and 
oould  not;  but  that  subsequently  plaintiff  was  given  permis* 
aion  to  board  the  train  by  a  man  who  stood  on  the  platform 
and  had  a  lantern  in  his  hand,  and  in  reply  to  the  question 
if  he  had  charge  of  the  train  answered  affirmatively.  It  was 
held  that  plaintiff^s  presence  on  the  train  was  not  with  the 
company's  consent,  and  that  he  contributed  to  his  injury,  and 
among  the  charges  held  to  have  heen  improperly  refused  was 
one  embodying  what  is  set  out  above  in  the  last  three  sen- 
tences relating  to  the  Prince  case. 

In  Robertson  v.  New  York  etc.  R.  R.  Co.,  22  Barb.  91,  a  rail- 
road company,  by  its  printed  rules  and  regulations,  prohibited 
its  engineers  from  allowing  any  one  not  in  its  employ  to  ride 
on  the  engines.  The  plaintiff  applied  to  the  engineer  to  ride 
upon  his  engine,  and  was  informed  that  it  was  against  the 
rules  of  the  company  to  permit  it,  but  finally  consented,  and 
plaintiff  rode  there,  without  the  knowledge  of  the  conductor 
and  without  paying  fare;  and  it  was  held  that  the  consent  of 
the  engineer  conferred  no  legal  right,  and  that  the  plaintiff*, 
as  he  was  not  lawfully  on  the  engine,  was  a  wrong-doer,  and 
that  he  oould  not  recover  damages  for  injuries  incurred, 
through  the  negligence  or  want  of  skill  of  the  defendant,  while 
he  was  riding  there;  and  further,  that  the  onus  was  upon  Uie 
plaintiff  to  show  that  the  engineer  had  authority  to  permit 
him  to  ride  on  the  engine,  the  presumption  being  that  he  had 
no  right  to  be  there,  whether  he  paid  fare  or  not  In  the 
opinion  it  is  said:  **The  plaintiff,  without  information  on  the 
eabject  from  any  of  the  defendant's  agents  or  servants,  had 
no  right  to  presume  that  the  engineer  had  authority  firom  the 
defendants  to  permit  him  to  ride  upon  the  engine,  especially 
as  he  paid  no  fare.  The  presumption  was  ag^ainst  his  right 
to  be  upon  the  engine,  whether  he  paid  fare  or  rode  free.  The 
engine  is  not  the  place  where  even  that  class  of  passengers 
who  pay  no  fare  usually  ride."  Eaton  v.  Delaware  etc.  R.  A 
Co.,  67  N.  Y.  382,  15  Am.  Rep.  618,  is  a  case  in  which  it  is 
held  that,  where  a  railroad  company  makes,  as  it  has  the  right 
to  do,  a  complete  separation  of  freight  and  passenger  business, 
a  freight  conductor  has  such  general  authority  only  as  is  inci- 
dental to  the  business  of  moving  freight,  and  no  power  as  to 
the  transportation  of  passengers;  and  notice  of  this  limited  an- 
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thority  will  be  implied  from  the  nature  and  apparent  division 
•of  the  bnsiness.    It  was  fnrttier  decided  that  the  presumption 
is,  that  a  stranger  riding  on  a  freight  train  is  irot  legally  a 
passenger  and  is  not  lawfully  upon  the  train,  and  no  liability 
for  negligence  can  be  imposed  upon  the  company  as  to  him> 
tinless  the  special  circumstances  of  the  case  rebat  this  pre- 
«araption.    The  plaintiff  was  invited  by  the  conductor  of  a 
'«oal  train  on  defendant's  road  to  ride  in  the  caboose,  with 
a  promise  to  get  him  employment  as  a  brakeman.    No  pas- 
senger car  was  attached  to  it,  but  in  addition  to  the  coal  cars, 
only  the  caboose  for  carriage  of  train  implements  and  the  ac- 
commodation of  the  train  employees.    Through  the  negligence 
of  the  defendant's  employees  the  train  was  run  into  by  another, 
and  plaintiff,  while  riding  in  the  caboose,  was  injured.     By 
a  regulation  of  the  defendant,  printed  for  the  use  of  the  emp 
ployees,  passengers  were  forbidden  to  ride  on  coal  trains,  but 
of  this  plaintiff  had  no  actual  notice.    It  did  not  appear  that 
passengers  were  permitted  to  ride,  even  occasionally,  in  the 
caboose. 

The  trial  court  instructed  the  jury  that  if  the  plaintiff  was 
upon  the  train  with  the  assent  of  the  conductor,  and  without 
being  informed  of  the  regulation,  the  defendant  was  liable; 
but  the  conclusion  of  the  court  of  appeals  was  that  this  was 
error;  that  there  was  nothing  in  the  attendant  circumstances 
indicating  any  apparent  authority  in  the  conductor  to  create 
between  the  parties  the  relation  of  passenger  and  carrier,  or 
to  make  an  arrangement  for  plaintiff's  employment  as  a 
brakeman,  and  that  the  facts  did  not  establish  that  the  plain- 
tiff was  lawfully  on  the  train. 

The  same  rule  as  to  the  presumption  that  persons  riding 
upon  trains  which  are  palpably  not  designed  for  the  carriage 
of  passengers  is  announced  in  Waierbury  v.  New  York  etc. 
S.  R.  Co.,  21  Blatchf.  814« 

Pennsylvania  R.  R.  Co.  v.  Langdon,  92  Pa.  St.  21,  87  Am. 
Rep.  661,  presents  a  case  in  which  one  Langdon  died  from  in- 
juries received  in  a  collision  of  trains,  such  collision  resulting 
from  a  misunderstanding  of  orders  by  the  conductor  of  the 
train  on  which  Langdon  was.  On  boarding  the  train  he  went 
immediately  to  the  baggage  car,  and  was  engaged  in  conver- 
eation  with  the  baggage  master  when  the  collision  occurred, 
the  train  having  proceeded  but  a  short  distance  in  a  brief 
period  of  time.  He  was  in  the  employ  of  the  defendant  com* 
pany  as  a  night  inspector  of  locomotives  at  the  outer  Pitts- 
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burgh  depot  of  the  PeanBylvania  Railroftd,  and  was  not  at^ 
work  on  the  branch  road,  the  Western  Pennsjlvania  Railroad^ 
operated  by  defendant  company,  on  which  branch  road  he- 
was  killed.     He  was  riding  on  a  commutation  ticket,  such  as 
were  ordinarily  sold  to  passengers,  and  is  accorded  the  posi* 
tion  of  a  passenger  in  the  opinion.    He  lived  on  the  line  of^ 
the  Western  Pennsylvania  Railroad,  and  was  in  the  habit  o€ 
riding  to  and  from  his  home  daily  on  that  road.    When  in* 
jured,  he  was  in  the  baggage  car  contrary  to  a  printed  notice- 
posted  in  it  forbidding  any  passenger  from  riding  therein. 
It  appeared,  that  no  harm  would  have  occurred  to  the  de-^ 
ceased  had  he  gone  into  any  other  car  on  the  train.    The  de- 
fense relied  on  was  that  he  was  in  the  baggage  car  in  violation 
of  the  rule  of  the  company,  and  with  positive  knowledge,  as- 
a  railroad  employee,  that  he  had  gone  into  a  forbidden  place^ 
and  was  there  at  his  own  peril,  and  that  by  this  unlawful  act 
he  had  been  the  occasion  of  his  death,  and  was  guilty  of  con-^ 
tribntory  negligence.    Plaintiff  introduced  evidence  tending^ 
to  show  that  Langdon  was  in  the  car  with  the  implied  assent 
of  the  conductor  of  the  train,  but  not  of  express  consent  or 
permission  to  ride  there. 

It  was  held  that  a  passenger  who  voluntarily  leaves  his- 
proper  place  in  the  passenger  car  of  a  railroad  train,  and 
rides  in  the  baggage  car  or  other  place  of  danger,  in  violatioa 
of  a  known  rule  of  the  company,  and  is  injured  in  consequence 
of  such  violation,  cannot  recover  damages  for  the  injury^ 
though  the  accident  by  which  it  was  occasioned  was  the  re* 
suit  of  the  negligence  of  the  company,  and  that  a  railroad 
conductor  cannot,  in  violation  of  a  known  rule  of  his  company^ 
license  a  passenger  to  occupy  a  place  of  danger  —  e.  g.,  the 
baggage  car —  and  by  such  license  render  the  company  re* 
sponsible  for  injury  incurred  by  the  passenger  in  consequence 
of  his  violation  of  the  rule;  and  that  a  conductor  cannot  waive 
a  rule  which,  by  its  very  terms,  he  is  commanded  to  enforce; 
that  he  may  neglect  to  enforce  it,  and  if  it  is  a  mere  police 
regulation,  such  neglect  may  amount  to  a  waiver  of  it  as  be- 
tween the  passenger  and  the  company,  but  not  so  when  the 
rule  is  for  the  protection  of  human  life,  as  is  one  prohibiting 
passengers  from  riding  in  places  of  increased  danger. 

In  the  opinion  in  the  last  case  the  Pennsylvania  court  dra we 
a  distinction  between  the  violation  of  a  rule  whose  object  ia 
the  safety  of  passengers  and  those  which  are  merely  for  the 
comfort  of  passengers  or  for  the  convenience  of  the  railroad 
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company,  observing  that  where  the  rule  is  for  the  convenience 
of  the  company  the  company  will  be  liable  unless  the  viola- 
tion of  the  rule  caused  the  accident,  whereas,  in  the  other  case, 
it  is  sufficient  to  relieve  the  company  that  the  injury  was  re- 
ceived in  consequence  of  the  violation  of  the  rule;  and  this, 
notwithstanding  the  fact  that  the  negligence  of  the  company's 
servants  was  the  cause  of  the  accident.  The  opinion  also 
states  the  distinction,  and  the  want  of  any  inconsistency,  be- 
tween Langdon's  case  and  that  of  (yDonneU  v.  Allegheny  R,  R. 
Co.,  59  Pa.  St  239,  98  Am.  Dec.  336,  the  conclusion  in  which 
case^  it  is  said,  was,  on  account  of  its  facts,  mainly  upon  the 
ground  that  the  plaintiff  and  his  associates  had  been  riding 
.  in  the  baggage  car  daily  for  two  months,  under  circumstances 
which  would  justify  the  jury  in  finding  that  their  doing  so 
was  an  arrangement  for  the  benefit  of  the  company,  rather 
than  as  ordinary  passengers;  while,  on  the  other  hand,  Lang- 
don  *'was  riding  in  the  baggage  car  for  his  own  convenience, 
and  to  have  a  chat  with  the  baggage  master,  with  whom  he 
appeared  to  have  been  intimate."  The  court  also  distin- 
guishes  the  case  of  Lcxkawanna  etc,  R.  R,  Co.  v.  Chenewithy  52 
Pa.  St  382,  91  Am.  Dec.  168,  as  one  where  the  rule  violated 
had  no  relation  to  the  safety  of  the  plaintiff  as  a  passenger, 
the  fact  being  that  the  plaintiff  induced  some  of  the  company's 
employees,  in  the  absence  of  the  superintendent,  to  attach  his 
freight  car  to  a  passenger  train  in  violation  of  a  rule  of  the  com- 
pany, he  agreeing  to  run  all  risks  and  to  attend  to  the  brakes  on 
his  freight  car;  and  that  of  Creed  v.  Pennsylvania  R.  R.  Co.,  86 
Pa.  St  139, 27  Am.  Rep.  693,  where  the  plaintiff  was  riding  in 
a  caboose  car,  in  violation  of  the  rules  of  the  company,  on  a 
mixed  passenger  and  freight  train,  hut  it  did  not  appear  that 
the  rule  was  one  intended  for  the  safety  of  the  passenger,  and 
was  not  claimed  that  the  car  was  a  place  of  danger. 

In  Virginia  etc.  R.  R.  Co.  v.  Roach,  83  Va.  376,  the  plaintiff, 
Roach,  knew,  or  from  the  fact  that  he  had  been  for  months, 
until  recently,  an  employee  of  the  defendant  company,  should 
have  known,  that  its  rules  forbid  any  one  except  the  engineer 
and  fireman  to  ride  on  its  engines,  yet,  upon  the  invitation  of 
the  engineer  or  conductor,  he  got  on  the  engine,  and  while 
riding  there  the  train  was  negligently  thrown  off  the  track 
and  he  was  injured;  and  the  decision  was  that  he  could  not 
recover.  See  also  Waterbury  v.  New  York  etc.  R.  R.  Co.,  21 
Blatchf.  314. 

The  doctrine  of  these  authorities  as  to  the  absence  of  power 
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in  a  conductor  to  waive  rules  intended  for  the  safety  of  pas- 
sengers is  in  effect  approved  in  Beach  on  Contributory  Negli- 
gence, 2d  ed.,  sees.  151-164,  and  Patterson's  Railway  Acci* 
dent  Law,  288-290. 

There  are,  however,  other  authorities  which  need  to  be 
noticed:  Hutchinson  on  Carriers,  sec.  654,  and  Jcu^obus  ▼.  St. 
Paul  etc.  R'y  Co.,  20  Minn.  125;  18  Am.  Rep.  360,  and  Dunn  v. 
Grand  Trunk  R%  68  Me.  187;  4  Am.  Rep.  267.  The  com- 
mentator named  says:  Even  where  the  riding  in  such  car  is 
against  the  rules  of  the  company,  of  which  the  passenger  is 
informed,  if  he  is  in  it  with  the  knowledge  of  the  conductor 
and  without  any  attempt  on  his  part  to  enforce  the  rule  by 
removing  the  passenger,  his  presence  there  would  not  be  such 
negligence  as  would  exonerate  the  company  from  the  conse- 
quence of  its  negligence  or  want  of  care.  The  doctrine  of  the 
stated  Minnesota  case,  which  he  cites,  seems  to  sustain  his 
assertion,  but  the  same  cannot  be  said  of  such  of  the  other  cases 
cited  by  him  as  are  within  our  reach:  Washburn  ▼.  NashviUe 
etc.  R  B.  Co.,  8  Head,  638;  76  Am.  Dec.  784;  Philadelphia 
etc.  R.  R.  Co.  ▼.  Derby,  14  How.  468,  for  in  neither  of  these 
was  there  any  question  of  the  effect  of  a  rule  like  that  in  ques- 
tion, and,  according  to  what  is  said  in  Pennsylvania  R.  R.  Co.  T. 
Langdon,  92  Pa.  St.  32,  37  Am.  Rep.  661,  the  same  obser- 
vation is  true  of  CarroU  v.  New  York  etc.  R.  R.  Co.,  1  Duer, 
671,  a  case  not  at  hand,  as  it  is  of  Baltimore  etc.  R.  R,  Co.  t* 
State,  72  Md.  86,  20  Am.  St.  Rep.  545.  Of  the  Minnesota  cass 
it  may  be  observed  that  in  McVeety  v.  St.  Paul  etc.  R*y  Co.^ 
45  Minn.  268,  22  Am.  St.  Rep.  728,  where  it  was  held  that  if 
a  person  knowingly  induces  the  conductor  of  a  railroad  train 
to  violate  a  rule  of  his  company  and  carry  him  without 
charge,  he  is  guilty  of  a  fraud  on  the  company  and  cannot 
claim  the  rights  of  a  passenger,  it  is  said,  citing  the  second 
and  third  cases  from  Texas  {Prince  v.  International  etc  Ry 
Co.,  64  Tex.  144,  and  Houston  etc.  Ry  Co.  v.  Moore,  49  Tex. 
81,  30  Am.  Rep.  98),  and  other  authorities,  that  the  same 
result  follows  if  he  rides  upon  a  part  of  the  train  from  which 
passengers  are  excluded,  knowing  that  his  act  is  against  the 
rules  of  the  carrier,  and  in  permitting  it  the  conductor  is 
disobedient. 

The  case  of  Dunn  v.  Grand  Trwik  Ry,  68  Me.  187,  4  Am* 
Rep.  267,  is  one  in  which  there  was  evidence  tending  to  show 
that  the  plaintiff  entered  the  saloon  car  attached  to  defend* 
ant's  freight  train;   that  the  conductor  saw  him  when  the 
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tnin  started,  and  they  conyersed  together;  that  he  paid  the 
condactor  the  usual  fare;  that  the  saloon  car  was  thrown  from 
the  track  and  plaintiff  injured;  and  was  also  testimony  tend- 
ing to  show  that  the  conductor  notified  the  plaintiff  when 
the  train  started  that  he  had  no  right  to  carry  passengers, 
bat  this  was  denied  by  the  plaintiff.  There  were  rules  against 
passengers  traveling  on  freight  trains.  The  rerdict  was  for 
plaintiff,  and  it  was  affirmed.  Of  this  case  it  is  properly  said 
by  the  New  York  court  of  appeals,  in  Eaton  r,  Delaware  etc. 
R.  R.  Co.,  57  N.  Y.  882, 16  Am.  Rep.  613,  that  it,  in  its  precise 
facts,  is  not  opposed  to  the  conclusions  of  the  New  York 
cmui  in  the  ease  mentioned;  that  the  Maine  case  was  dis* 
tingaishable  from  the  other  by  payment  ct  fare  and  the  at> 
tachment  of  a  **  saloon  car  ";  that  it  was  not  stated  precisely 
what  the  saloon  car  was;  that  it  might  be  assumed  to  be  one 
fitted  up  for  the  accommodation  of  passengers,  and  the  com- 
pany might  thus  be  assumed  to  have  assented  to  a  relaxation 
of  its  rules,  and  that  the  principle  acted  on  was  not  to  be  ex- 
tended beyond  its  precise  facts. 

The  Pennsylvania  court  remarks  correctly  of  the  same 
eause  in  Ijangdon's  case,  92  Pa.  St  21,  87  Am.  Rep.  661: 
*  There  was  no  point  that  it  was  a  place  of  danger,"  adding, 
''nor  that  the  rule  was  intended  for  the  safety  of  passengers." 
We  will  not  go  into  any  more  critical  examination  of  the  Maine 
ease,  nor  determine  whether  or  not  it  should  be  regarded  as 
having  been  treated,  in  the  opinion  of  that  oourt,  as  a  case  in 
which  the  passenger  had  no  knowledge  or  notice  of  the  rule. 
We  will  remark-that  in  discussing  the  duty  of  passengers  to 
comply  with  reasonable  rules  and  the  effect  of  employees'  wai- 
ver of  snch  rules,  it  is  observed  by  Mr.  Beach,  in  the  second 
edition  of  his  work  on  contributory  negligence,  sec.  154,  citing 
numerous  authorities,  that  with  respect  to  the  carriage  of  pas- 
sengers on  freight  trains  the  rule  is  somewhat  modified  to  the 
ethct  that  whenever  the  company  receives  passengers  upon 
their  trains  and  ooUects  fare  from  them,  although  it  is  done 
in  violation  of  a  rule  of  the  company,  it  is  lawful  for  the  pas- 
senger to  ride,  and  if,  while  so  riding,  he  suffers  an  injury  due 
to  the  company's  negligence,  he  may  have  his  action;  the 
relation  of  carrier  and  passenger  being  created,  notwithstand- 
kig  the  role,  when  the  passenger  is  received  on  the  freight 
train  and  allowed  to  pay  his  fare.  An  admission  of  the  entire 
correctness  of  this  proposition  is,  however,  not  inconsistent 
with  our  oondusions  in  the  case  before  us,  considering  its  facts» 
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The  law  requires  of  railroad  companies  the  exercise  of  the 
highest  degree  of  care  for  the  safety  of  passengers  traveling 
upon  their  trains.  This  care  is  not  due  only  to  the  individual 
as  such,  but  it  is  also  a  public  duty  for  the  protection  of  the 
state's  citizens. 

It  would  be  a  strikingly  odd  system  of  jurisprudence  which, 
while  exacting  of  the  operators  of  this  very  dangeroas  yet 
highly  useful  means  of  transportation  the  duty  of  extreme 
care  toward  those  whom  they  undertake  to  carry,  yet  would 
refuse  to  permit  such  transportation  companies  to  require  of 
passengers  that  they,  while  being  transported,  shall  confine 
themselves  to  the  places  provided  for  them  as  most  conducive 
to  their  safety,  and  abstain  from  riding  in  parts  of  a  train 
of  greater  danger,  and  set  apart  for  other  purposes.  Such 
a  system  of  law  would  present  the  hurtful  incongruity  of 
demanding  a  result  indispensable  to  the  safety  of  the  travel- 
ing public,  while  in  the  same  breath  inhibiting  an  essential 
of  such  result  The  preservation  of  the  life  and  limb  of  the 
passenger  requires  that  he  shall  conduct  himself  consistently 
with  and  not  in  antagonism  to  the  maintenance  of  his  safety, 
^  and  this  duty  involves  that  of  observing  all  rules  of  the  rail- 
road  company  which  may  be  reasonably  necessary  to  his  pro- 
tection from  harm.  A  rule  which  requires  that  passengers 
shall  remain  in  the  cars  set  apart  for  them,  and  shall  not  ride 
in  a  baggage  or  an  express  car  or  other  place  of  increased 
danger,  is  unquestionably  reasonable,  and  is  within  the 
power  of  a  railroad  company.  See  also  Toledo  etc,  Ry  Co,  t. 
Brooks,  81  111.  245,  250. 

In  view  of  the  law  as  it  is  shown  above  to  be,  there  was 
error  in  the  following  charge  given  to  the  jury:  ''If  you  be- 
lieve from  the  evidence  that  the  conductor  in  charge  of  the 
defendant's  train  at  the  time  of  the  accident  knew  that  the 
plaintiff  was  traveling  on  the  train  the  day  the  accident  oc- 
curred, and  before  the  accident  occurred,  and  that  the  con- 
ductor knew  that  the  plaintiff  was  in  the  express  car  and  did  ) 
not  forbid  his  being  there,  then  the  court  charges  you  that 
the  plaintiff's  being  there  at  the  time  of  the  collision  would 
not  be  contributory  negligence  on  the  part  of  the  plaintiff." 

*'  If  it  is  contrary  to  the  rules  of  the  defendant  company  for 
passengers  on  its  passenger  trains  to  ride  in  the  express  car 
on  such  trains,  and  if  the  conductor  of  such  train  knew  thai 
that  was  the  company's  rule,  and  that  to  ride  in  such  express 
car  was  accompanied  by  greater  danger  than  other  portions  of 
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«Qch  train,  then  it  becomes  the  duty  of  such  conductor  to  look 
out  for  and  prevent  the  riding  of  passengers  in  such  express 
carSy  if  he  has  knowledge  thereof;  and  if  he  is  cognisant  thereof 
and  permits  passengers  to  thus  ride  in  such  express  cars  with- 
out taking  any  steps  to  prevent  them,  then  the  defendant 
company,  through  such  conductor  or  its  agent,  is  guilty  of 
n^ligence  in  not  taking  the  necessary  steps  to  prevent  its 
passengers  from  riding  in  such  dangerous  portions  of  its  train, 
and  is  liable  for  any  damages  that  may  result  to  such  passen- 
ger from  a  collision  of  such  train  with  another  of  its  trains 
while  such  passenger  is  thus  riding." 

Of  the  first  of  these  instructions  it  is  sufficient  to  say,  as 
can  safely  be  done,  that  its  effect  is  to  reject  and  entirely 
ignore  the  company's  rule  and  the  plaintiff's  violation  of  it  at 
constituting  any  defense  to  his  action. 

The  second  charge  makes  the  obligation  upon  passengers 
and  the  protection  to  a  company  of  a  rule  of  this  kind,  even 
when  it  is  known  to  the  passenger,  dependent  upon  the  fidel- 
ity of  the  conductor  where  he  knows  that  it  is  being  violated; 
and  under  such  instruction,  the  rule  can  be  of  no  protection 
to  the  company  unless,  to  say  the  very  least,  there  is  some 
effort  on  the  part  of  the  conductor  to  enforce  it.  In  this  view 
we  do  not  concur.  Our  judgment,  on  the  contrary,  is  that  the 
public  welfare  and  sound  reasoning  dictate  that  it  should  be 
held  contributory  negligence  for  a  passenger  to  violate  a  known 
rule  of  this  character,  even  with  the  permission,  connivancet 
or  knowledge  of  the  conductor,  or  without  his  protestation, 
where  that  officer  is  cognizant  of  both  the  rule  and  its  infrac- 
tion, if  by  the  violation  of  such  rule  the  passenger  brings  upon 
himself  injury  from  which  he  would  have  escaped,  notwith* 
standing  that  the  negligence  of  the  company  produced  the 
accident,  had  he  remained  in  the  passenger  ear  set  apart  and 
offering  space  for  his  accommodation.  Whether  there  may 
be  an  exception  to  this  view  in  cases  of  persons  of  tender 
years,  or  other  disqualifying  characteristics,  is  not  for  us  to 
say;  the  point  is  not  before  us.  The  plaintiff  was  at  the  time 
of  the  accident  not  only  twenty  years  of  age,  but  also  had  been 
an  express  messenger,  on  the  defendant  company's  road,  long 
enough  to  render  Lim  familiar  with  the  increased  danger  of 
riding  in  an  express  car  next  to  the  engine,  over  that  incident 
to  traveling  in  a  passenger  coach  in  the  rear  part  of  the  train. 

Of  course,  as  between  the  company  and  the  conductor,  it  is 
the  duty  of  the  latter,  as  it  is  of  any  other  agent,  to  enforce 
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The  law  requires  of  railroad  oompanies  the  exercise  of  the 
highest  degree  of  care  for  the  safety  of  passengers  traveling 
upon  their  trains.  This  care  is  not  due  only  to  the  individual 
as  such,  but  it  is  also  a  public  duty  for  the  protection  of  the 
state's  citizens. 

It  would  be  a  strikingly  odd  system  of  jurisprudence  which, 
while  exacting  of  the  operators  of  this  very  dangerous  yet 
highly  useful  means  of  transportation  the  duty  of  extreme 
care  toward  those  whom  they  undertake  to  carry,  yet  would 
refuse  to  permit  such  transportation  companies  to  require  of 
passengers  that  they,  while  being  transported,  shall  confine 
themselves  to  the  places  provided  for  them  as  most  conducive 
to  their  safety,  and  abstain  from  riding  in  parts  of  a  train 
of  greater  danger,  and  set  apart  for  other  purposes.     Such 
a  system  of  law  would  present  the  hurtful  incongruity  of 
demanding  a  result  indispensable  to  the  safety  of  the  travel- 
ing public,  while  in  the  same  breath  inhibiting  an  essential 
of  such  result.    The  preservation  of  the  life  and  limb  of  the 
passenger  requires  that  he  shall  conduct  himself  consistently 
with  and  not  in  antagonism  to  the  maintenance  of  his  safety, 
^  and  this  duty  involves  that  of  observing  all  rules  of  the  rail- 
road  company  which  may  be  reasonably  necessary  to  his  pro- 
tection from  harm.     A  rule  which  requires  that  passengers 
shall  remain  in  the  cars  set  apart  for  them,  and  shall  not  ride 
in  a  baggage  or  an  express  car  or  other  place  of  increased 
danger,  is    unquestionably  reasonable,  and   is  within    the 
power  of  a  railroad  company.    See  also  Toledo  etc.  IPy  Co*  t« 
Brooks,  81  111.  245,  250. 

In  view  of  the  law  as  it  is  shown  above  to  be,  there  was 
error  in  the  following  charge  given  to  the  jury:  ^'If  you  be- 
lieve from  the  evidence  that  the  conductor  in  charge  of  the 
defendant's  train  at  the  time  of  the  accident  knew  that  the 
plaintiff  was  traveling  on  the  train  the  day  the  accident  oo- 
curred,  and  before  the  accident  occurred,  and  that  the  con- 
ductor knew  that  the  plaintiff  was  in  the  express  car  and  did  \ 
not  forbid  his  being  there,  then  the  court  charges  you  that 
the  plaintiff's  being  there  at  the  time  of  the  collision  would 
not  be  contributory  negligence  on  the  part  of  the  plaintiff." 

'*  If  it  is  contrary  to  the  rules  of  the  defendant  company  for 
passengers  on  its  passenger  trains  to  ride  in  the  express  car 
on  such  trains,  and  if  the  conductor  of  such  train  knew  that 
that  was  the  company's  rule,  and  that  to  ride  in  such  express 
car  was  accompanied  by  greater  danger  than  other  portions  of 
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eucb  train,  then  it  becomes  the  duty  of  such  conductor  to  look 
out  for  and  prevent  the  riding  of  passengers  in  snob  express 
cars,  if  be  bas  knowledge  tbereof;  and  if  be  is  cognizant  tbereof 
and  permits  passengers  to  tbus  ride  in  sucb  express  cars  with- 
out taking  any  steps  to  prevent  tbem,  tben  tbe  defendant 
oompany,  tbrougb  sucb  conductor  or  its  agent,  is  guilty  of 
negligence  in  not  taking  tbe  necessary  steps  to  prevent  its 
passengers  from  riding  in  sucb  dangerous  portions  of  its  train, 
and  is  liable  for  any  damages  tbat  may  result  to  sucb  passen- 
ger from  a  collision  of  sucb  train  witb  another  of  its  trains 
while  such  passenger  is  tbus  riding." 

Of  tbe  first  of  these  instructions  it  is  sufficient  to  say,  as 
can  safely  be  done,  that  its  effect  is  to  reject  and  entirely 
ignore  the  company's  rule  and  the  plaintiff's  violation  of  it  as 
constituting  any  defense  to  bis  action. 

The  second  charge  makes  the  obligation  upon  passengers 
and  tbe  protection  to  a  company  of  a  rule  of  this  kind,  even 
when  it  is  known  to  the  passenger,  dependent  upon  the  fidel- 
ity of  tbe  conductor  where  be  knows  that  it  is  being  violated; 
and  under  sucb  instruction,  the  rule  can  be  of  no  protection 
to  tbe  company  unless,  to  say  the  very  least,  there  is  some 
effort  on  the  part  of  the  conductor  to  enforce  it.  In  this  view 
we  do  not  concur.  Our  judgment,  on  the  contrary,  is  that  the 
public  welfare  and  sound  reasoning  dictate  that  it  should  be 
held  contributory  negligence  for  a  passenger  to  violate  a  known 
rule  of  this  character,  even  with  the  permission,  connivancet 
or  knowledge  of  the  conductor,  or  without  bis  protestation, 
where  tbat  officer  is  cognizant  of  both  the  rule  and  its  infrac* 
tion,  if  by  tbe  violation  of  such  rule  the  passenger  brings  upon 
himself  injury  from  which  he  would  have  escaped,  notwith* 
standing  tbat  the  negligence  of  tbe  company  produced  the 
accident,  bad  he  remained  in  tbe  passenger  car  set  apart  and 
offering  space  for  his  accommodation.  Whether  there  may 
be  an  exception  to  this  view  in  cases  of  persons  of  tender 
years,  or  other  disqualifying  characteristics,  is  not  for  us  to 
say;  tbe  point  is  not  before  us.  The  plaintiff  was  at  the  time 
of  the  accident  not  only  twenty  years  of  age,  but  also  bad  been 
an  express  messenger,  on  the  defendant  company's  road,  long 
enough  to  render  Lim  familiar  witb  the  increased  danger  of 
riding  in  an  express  car  next  to  the  engine,  over  that  incident 
to  traveling  in  a  passenger  coach  in  the  rear  part  of  the  train. 

Of  course,  as  between  the  company  and  the  conductor,  it  is 
the  duty  of  the  latter,  as  it  is  of  any  other  agent,  to  enforce 
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the  rules  of  the  companj,  but  when  a  passenger  volantariljr 
▼iolatee  a  reasonable  rale,  like  that  under  oonsideration,  which. 
is  for  his  preservation  from  harm,  and  brings  upon  himself 
injury  which  he  would  not  otherwise  have  received,  he  not 
only  cannot  find  relief  from  the  consequences  of  his  own  neg- 
ligence in  the  omission  of  the  conductor  to  do  his  whole 
duty,  but  besides  this,  where,  knowing  of  such  a  rule,  he  goe» 
from  the  passenger  oar  into  a  place  like  that  in  question,  which 
cannot  be  regarded  as  intended  for  passengers,  but  naturally 
suggests  that  it  is  not  for  them,  the  burden  is  upon  him  to 
prove  that  he  was  justified  in  going  there. 

II.  Though  where  the  passenger  suing  knew  at  the  time  of 
the  accident  that  there  was  a  rule  of  this  kind  in  force,  he 
cannot  invoke  the  mere  delinquency  of  a  conductor  in  enfor-^ 
cing  the  rule,  still  it  cannot  be  denied  that  there  may  be  cases 
in  which  the  conduct  of  the  company  has  been  such  as  to 
amount  to  an  abandonment  of  the  rule,  or  to  preclude  itself 
from  claiming  protection  under  it. 

In  Houston  etc,  IVy  Co.  t.  Moore^  it  is  conceded,  as  shown 
above,  that  it  may  be  true  that  where  a  railroad  company 
habitually  permits  passengers  to  travel  on  its  freight  trains, 
notwithstanding  a  regulation  to  the  contrary,  it  will  incur  the 
same  responsibility  to  such  passengers  as  if  they  were  on  a 
regular  passenger  car. 

In  Jones  v.  Chicago  etc  Ry  Co..,  48  Minn.  279,  a  case  in 
which  it  was  held  that  the  presence  of  the  plaintiff  in  the 
baggage  part  of  the  combination  car  was  not,  under  the  cir> 
cumstances  of  the  case  or  nature  of  the  injury,  contributory 
to  his  receiving  the  injury,  there  was  evidence  that  passengers 
used  the  baggage  compartment  as  a  smoking-room,  and  the 
jury  found  specially  that  the  rule  forbidding  passengers  to  be 
there  was  not  in  force;  and  it  was  said  by  the  Minnesota 
court  that  this  finding,  read  in  connection  with  the  evidence, 
must  mean  that  the  rule  posted  up  was  not  enforced,  but  was 
disregarded  by  the  defendant  and  its  servants;  and  that  this 
being  so,  it  was  immaterial  that  the  plaintiff  had  or  had  not 
notice  that  such  a  rale  had  been  posted  up.  There  was  evi- 
dence  that  the  rule  had  been  posted  up  in  the  car,  but  it  did 
not  appear  that  the  plaintiff  saw  or  knew  the  rule.  It  was 
also  previously  observed  that  even  though  there  was  such  a 
rule  posted  up,  if  it  was  not  enforced,  if  the  defendant,  through 
its  servants  in  charge,  habitually  disregarded  the  rule  and 
permitted  passengers  to  ride  in  the  baggage  compartment,  so 
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that  the  passenger  might  assume  the  rale  to  have  become 
obsolete,  it  certainl  j  ooald  not  treat  the  passenger  as  a  wrong- 
doer  from  passing  through  the  baggage  compartment  to  reach 
the  passenger  division  of  the  car  on  boarding  the  same. 

The  facts  in  Waierbury  v.  New  York  etc.  R.  R.  Co.,  21  Blatcht 
SI 4,  were  that  there  was  no  express  contract  creating  the  re* 
lation  of  passenger  and  carrier  between  plaintiff  and  defend* 
ant^  but  on  various  prior  occasions  the  plaintiff  and  other 
drovers,  whose  cattle  were  being  transported  between  desig- 
nated points,  had  been  permitted  by  the  employees  of  the  rail- 
road company  to  accompany  their  cattle  by  the  same  train, 
lometimes  riding  on  the  cars  of  the  cattle  train,  and  some- 
times on  the  engine.  At  times  the  trains  were  delayed  between 
these  points,  and  the  cattle  required  attention,  and  as  no  em* 
ployee  of  the  defendant  was  assigned  to  looking  after  the  cattle 
it  seemed  to  be  assumed  between  the  employees  of  the  defend* 
ant  and  the  drovers  that  the  latter  should  look  after  their  own 
eattle.  Upon  the  occasion  of  the  accident,  the  plaintiff,  and 
another  drover  got  upon  the  engine,  there  being  only  box  cars 
on  the  train,  and  the  engineer  inquired  of  them  if  they  had 
cattle  on  the  train,  and  being  informed  that  such  was  the  fact, 
he  made  no  objection  to  their  riding  on  the  engine.  The  en- 
gine ran  off  the  trade  in  consequence  of  a  misplaced  switch, 
and  plaintiff  was  injured.  A  rule  of  the  company  forbade  its 
employees  from  permitting  any  person  to  ride  on  the  engine. 
The  conclusion  of  the  court  in  this  case  was  that  the  plaintiff 
was  not  entitled  to  be  carried  as  a  passenger  as  an  implied 
condition  of  the  contract  to  carry  the  cattle,  bat  the  most  that 
oould  be  claimed  was  that  he  was  riding  on  the  engine  per- 
missively.  That  the  real  question  in  the  case  was  whether 
he  was  being  carried  on  the  engine  with  the  consent  of  the 
defendant,  or  only  by  the  unauthorized  permission  or  invita- 
tion of  the  defendant's  employees.  That  it  should  have  been 
left  to  the  jury  to  determine,  as  a  question  of  fact,  whether 
the  defendant  had  by  its  conduct  held  out  its  employees  to  the 
plaintiff  as  authorized,  under  the  circumstances,  to  consent 
to  his  being  carried  on  the  train  with  his  cattle.  That  in 
this  case,  where  the  company  may  have  derived  some  benefit 
from  the  presence  of  drovers  upon  its  cattle  trains,  and  may 
have  allowed  its  employees  in  charge  of  such  trains  to  invite 
or  permit  drovers  to  accompany  their  cattle,  the  presumption 
against  a  license  to  the  person  thus  carried  may  be  over- 
thrown; and  it  should  have  been  left  to  the  jury  to  determine. 
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iB  a  question  of  fact,  whether,  notwithstanding  its  rules  for  the 
govemnient  of  its  employees,  the  defendant  had  not  held  them 
out  as  having  authority  to  consent  to  his  being  carried ;  and 
that  if  it  should  appear  that  its  employees  had  been  accustomed 
to  allow  drovers  to  accompany  their  cattle  on  the  cattle  trains 
BO  generally  and  constantly  that  the  officers  of  the  company 
must  have  known  it,  the  consent  of  the  company  might  be 
predicated  upon  acquiescence  and  ratification. 

In  the  case  before  us,  the  evidence  as  to  the  enforcement  of 
the  rule  was  as  follows:  Hirst  said:  '^The  express  car  is  not  the 

place  where  passengers  usually  ride It  is  not  a  place 

where  passengers  usually  ride,  but  it  ia  a  common  occurrence 
for  passengers  to  go  into  the  express  car  to  ride  and  talk  with 

the  agent Yea,  I  knew  the  company  claimed  to  have 

a  rule  that  passengers  should  not  ride  anywhere  but  in  the 
passenger  cars,  but  it  was  never  carried  out;  it  was  a  frequent 
and  common  occurrence  for  friends  of  the  express  messenger 
to  come  into  the  express  car  and  sit  there  and  talk  with  the 
messenger,  and  passengers  frequently  went  into  the  express 
car  and  sat  around  on  the  baggage  and  boxes  in  there  and 
smoked,  and  it  was  never  objected  to  by  the  conductor/'  And 
the  conductor,  Gamble,  testified:  ^  It  was  against  the  rules  of 
the  company  for  passengers  to  ride  on  the  express  car.  and 

Hirst  knew  it Passengers  frequently  eit  in  the  express 

car,  and  talk  and  smoke." 

If  the  trial  judge  had,  upon  the  basis  of  this  testimony, 
submitted  to  the  jury  the  question  whether  or  not  the  defend- 
ant company  had  by  its  conduct  held  out  to  the  plaintiff,  its 
employees  in  control  of  the  train  as  authorized,  notwithstand- 
ing its  rule,  to  consent  to  his  riding  in  the  express  car;  or 
whether  its  employees  had  been  accustomed  to  allow  passen* 
gers  to  ride  in  the  express  car  bo  generally  and  oonstantlj 
that  the  officers  of  the  company  must  have  known  it  and  have 
acquiesced  in  the  violation;  or  the  question  of  there  having 
been  such  continued  and  habitual  disregard  of  the  rule  by 
the  employees  as  must  have  reasonably  produced  the  belief 
that  the  company  had  practically  abandoned  its  rule,  there 
would  still  be  a  question  as  to  the  testimony  being  sufficient 
to  sustain  a  finding  against  the  company  on  such  theory  or 
theories.  Certainly,  where,  as  here,  a  passenger  knows  of  the 
existence  of  such  a  rule  he  cannot  rely  upon  any  mere  delin* 
quency  of  the  conductor  or  other  agent  charged  with  its  en* 
forcement;  but,  on  the  contrary,  there  must  be  something 
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ipbich  estnblisbes  tba  oononrrenee  of  the  company  in  the  dit- 
regard  of  the  regulation.  There  has,  however,  not  been  even 
a  submission  to  the  jory  of  any  such  question,  but  the  judge 
gave  the  case  to  the  jury  upon  the  theory  that  the  virtue  of 
the  rule  was  dependent  solely  upon  the  fidelity  of  the  con* 
doctor;  and  in  this,  as  shown  above,  there  was  error. 

III.  In  what  is  said  above,  we  have  not  lost  sight  of  the 
fact  that  when  the  defendant  has  inflicted  the  injury  inten- 
tionally, or  when  he  has  done  so  unintentionally,  yet  his  con- 
duct, though  still  within  the  domain  of  negligence,  has  been 
wanton  or  reckless  of  its  injurious  consequences,  or,  in  other 
words,  he  has  been  guilty  of  what  is  now  called,  it  may  be  in- 
aptly, '^willful  negligence,"  the  contributory  negligence  of  the 
plaintiff  is  not  a  defense:  Beach  on  Contributory  NegligenoCi 
2d  ed.,  sees.  61-64;  Cooley  on  Torts,  2d  ed.,  810;  Palmer  v. 
Chicago  etc,  R,  R.  Co.^  112  Ind.  250;  Brannen  v.  Kokomo  etc. 
Road  Co.,  116  Ind.  115;  7  Am.  St.  Rep.  411;  Banlu  v.  High- 
land Street  Ry  Co.^  136  Mass.  485;  Donahoe  v.  Wabaah  etc.  IPy 
Co.,  88  Mo.  543;  Oothard  v.  AlabaTtia  etc.  R  R.  Co.,  67  Ala. 
114;  Peoria  etc.  R.  R.  Co.  v.  Lane^  83  111.  448.  Though  such 
wanton  or  reckless  conduct  has  sometimes  been  spoken  of  as 
"gross  negligence,"  the  term  does  not  define  it,  nor  is  gross 
negligence  confined  to  only  such  an  extreme  degree  of  negli- 
gence: Beach  onriContributory  Negligence,  sees.  61,  62;  Mit^ 
waukee  etc.  Ry  Co.  v.  Arme,  91  IT.  S.  489;  Chattanooga  etc* 
R.  R.  Co.  V.  Liddell,  85  Oa.  482;  21  Am.  St  Rep.  169;  and 
we  are  entirely  satisfied  that  the  term  ''gross  negligence"  was 
not  used  by  the -circuit  judge  in  his  charge  in  any  such  ex- 
treme sense,  for  had  it  been  he  would  not  have  recogniied 
contributory  negligence  as  a  defense,  as  he  has  done  in  charges 
not  necessary  to  be  set  out  here.  Not  only  was  the  case  not 
eubmitted  to  the  jury  for  consideration  by  it  in  this  light,  but 
the  facts  are  not  such  as  would  authorize  an  appellate  court 
to  say,  as  a  matter  of  law,  that  it  was  one  in  which  the  defense 
of  contributory  negligence  cannot  have  a  standing:  Brannen 
V.  Kokomo  etc.  Road  Co.^  115  Ind.  115;  7  Am.  St.  Rep.  411; 
snd  to  treat  as  harmless  the  errors  pointed  out  above,  and 
affirm  the  judgibent. 

IV.  Exemplary  damages  can  be  allowed  in  cases  of  neg- 
ligence, as  distinguished  from  thoee  of  intentional  injury, 
mly  where,  as  was  said  in  Florida  R.  &  Nav.  Co.  v.  Webeter^ 
'SS  Fla.  894,  419-421,  and  the  authorities  there  cited,  the  neg- 
ligence is  of  a  gross  and  flagrant  character,  evincing  reckless 

AX.  Bi^  Rsr.,  Vol  XXXIL  ^8 
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disregard  of  human  life,  or  of  the  safety  of  persons  exposed  to 
its  dangerous  effects;  or  there  is  that  entire  want  of  car» 
which  would  raise  the  presumption  of  a  conscious  indifference- 
to  consequences,  or  which  shows  wantonness  or  recklessness^ 
or  a  grossly  careless  disregard  of  the  safety  and  welfare  of  the- 
public,  or  that  reckless  indifference  to  the  rights  of  others- 
which  is  equivalent  to  an  intentional  violation  of  them.  This- 
being  the  rale,  and  the  term  "gross  negligence"  not  being 
confined  to  this  extreme  degree  of  negligence,  it  is  not  proper 
to  charge  a  jury  simply  that  gross  negligence  will  justify  the- 
imposition  of  such  damages.  It  leaves  the  jury  to  its  own 
ideas,  whatever  they  may  be,  as  to  what  want  of  care  const!-- 
tutes  the  gross  negligence  authorizing  the  allowance  of  such 
damages.  The  character  of  negligence  should,  instead  ot 
using  the  term  '*  gross  negligence,"  be  defined  as  indicated 
above,  in  order  that  the  jury  may  understand  in  what  caaee- 
such  damages  may  be  given  or  inflicted:  Chattanooga  etc.  R.  £. 
Co.  V.  Liddell,  85  Oa.  482;  21  Am.  St.  Rep.  169. 

V.  The  testimony  does  not  justify  us  in  concluding  that^ 
Hirst  was  attempting,  as  claimed  by  counsel  for  appellant,  to- 
obtain  a  ride  without  paying  fare,  and  to  this  end  was  prao» 
ticing  a  fraud  or  imposition  on  the  conductor  or  the  company 
by  passing  himself  off  as  express  messenger  returning  to  hia 
'^run."  It  is  true  there  is  testimony  that  up  to  six  weeks  before 
the  day  of  the  accident  he  had  been  an  express  messenger  and 
had  run  on  the  same  train  with  the  conductor  who  was  in 
charge  of  the  colliding  passenger  train,  but  there  is  also  tea^ 
timony  to.  the  effect  that  he  had  left  this  employment,  and  at 
the  time  of  the  accident  was  engaged  in  other  business  at 
Tampa,  and  that  on  boarding  the  train  he  went  into  the  pas- 
senger car,  and  that  he  had  funds  sufficient  to  pay  his  fare. 
The  evidence,  moreover,  justified  the  jury  in  concluding  that 
the  conductor  was  aware  of  all  this.  The  conductor  did  not 
ask  him  for  his  fare,  and  gives  as  a  reason  for  not  doing  so- 
that  he  thought  Hirst  was  in  the  employ  of  the  express  com- 
pany. There  was,  however,  nothing  in  the  conduct  of  Hirst 
to  throw  upon  him  any  blame  for  this  omission  of  the  con- 
ductor. 

Under  this  evidence  we  cannot  conclude  that  Hirst's  pres- 
ence or  his  purposes  on  the  train  were  fraudulent,  or  that  he 
at  no  time  had  the  legal  Btatus  of  a  passenger  thereon.  The 
actual  payment  of  fare  is  not  indispensable  to  such  Btattu: 
Ohio  etc.  R.  R.  Co.  v.  MuKting^  80  111.  9;  81  Am.  Dec  336; 
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Pennsylvania  JR.  R.  Co.  y.  BooiBy  67  Pa.  St  889;  98  Am.  Deo. 
229;  Cleveland  y.  New  Jeney  SUamboai  Co.,  68  N.  Y.  806; 
Suamboat  New  World  y.  King,  16  How.  469;  WiUon  y.  Jfid- 
dle$ex  R.  R.  Co.,  107  Mass.  108;  9  Am.  Rep.  11;  PhUadel^ 
phia  eU.R.R.Co.  v.  Derby,  14  How.  468;  Sherman  v.  Hanni^ 
haleie.R.R.  Co.,  72  Ho.  62;  87  AnL  Rep.  423;  Toledo  eU.  R'y 
Co.  y.  Beggs,  85  111.  80;  28  Am.  Rep.  618;  Toledo  etcRy  Co. 
y.  BrooU,  81  IlL  245. 

The  case  is,  of  course,  not  one  which  inyolves  the  measure 
of  the  duty  of  a  railroad  company  to  an  express  messenger,  or 
other  employee  of  an  express  company,  traveling  in  an  ex. 
press  car  and  injured  while  in  the  due  performance  of  his 
ordinary  functions,  through  the  negligence  of  the  company  or 
its  agents. 

There  are  other  assignments  of  error,  but  they  need  not  be 
noticed.  What  has  been  said  aboye  seems  sufficient  for  futnre 
proceedings  in  the  cause. 

For  the  reasons  indicated  aboye,  the  judgment  must  be 
reyersed,  and  it  will  be  so  ordered. 


ObirniiBinoRr  NieuoBNOB  —  Whxh  hot  a  Sumonurr  DmirsB.  —  8m 
note  to  Harrk  T.  CthUon  Tp.,  S  Am.  81  Rep.  SSa  If  from  th«  VTldeiiM 
it  eaanot  be  made  elear  that  the  plaintiif  was  free  from  negligence,  a  reoor- 
eiy  can  be  had  only  upon  a  showing  of  wiUfol  wrong  by  the  defendanti 
Bra.'mem  Y.  K6bm»  me.  Road  Oo.,  116  Ind.  116;  7  Am.  SkBep.  411,aiidB0la 
with  eaaes  ooUeeted;  aee  alao  Alabama  eU.  R.B.O0.Y.  Frmier,  98  Ala.  46| 
SO  Am.  St.  R«p.  2& 

ExncPLAar  Damaois  —  Whvn  Allowsd  nr  Aonoirs  loa  NieuoBroa— 
Sxemplarj  damages  may  be  awarded  in  an  action  against  a  railroad  oompany 
for  personal  injuries^  if  the  negligence  was  of  snoh  a  degree  and  character 
as  to  evinea  a  gross  carelessness  or  disregard  for  public  safety:  Biekmond  ete. 
JL  B.  (kk  w.  Vance,  OS  Ala.  144;  30  Am.  Sk  Rep.  41,  and  note;  AUbame 
de.  S.  B.  Oo.  Y.  Hm,  OS  Ala.  614;  80  Am.  St.  Rep.  66.  For  extended  die. 
enssiona  of  the  aUowance  of  exemplary  damages,  see  notes  to  SpeUman  ▼• 
mdmumd  etc  B.  R.  Ca,,2S  Am.  St  Rep.  870;  AtmHm  t.  Wiimm,  60  Am. 
Dee.  767,  MerrUb  w.  Tariff  Mfg.  Co.,  27  Am.  Deo.  685. 

RAnJU>AI>8  —  DUTT  OV  PAflBXlTGEBS  TO  Rll>«  XM  OaB8  SR  AFAKT   FOB 

T^SM.  —  One  who  takes  aa  exposed  position  upon  a  train  not  designed  for 
the  use  off  passengers  assumes  the  special  risks  of  that  position  whether  ha 
takes  it  by  license^  non-interference,  or  special  permission  of  the  condnctort 
fSlef  r.  Batten  etc.  B.  B.  Co.,  140  Mass.  204;  14  Am.  8t  Rap.  411.  and  note. 
One  riding  in  a  baggage  car  by  permisdon  of  the  conductor,  in  Tiolatton  of 
the  rules  of  the  company  posted  in  such  ear,  and  in  consequence  of  riding 
there  is  injuredt  cannot  reooTcr  from  the  company  on  the  ground  of  its  neg- 
ligence: PfnnMylmnIa  R.  R,  Co,  ▼.  lAin^jdon,  92  Pa.  St.  21;  87  Am.  Rep.  651. 
The  same  rule  applies  to  riding  on  mail  cars:  Bridter  ▼.  Philadelphia  etc. 
R.  R.  Co.,  132  Pa.  St.  1;  19  Am.  St  Rep.  685,  and  note;  but  if  the  paasen- 
ger  had  no  notice  off  the  rules»  ezprc«s  or  implied,  the  company  would  be 
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liable:  McVeOy  t.  A.  PomI  eicSTfO^..^  Minn.  S68)  St  Am.  St.  Rep.  72B, 

and  note. 

Railboaiib— LxAULrrr  voe  iH^vBxii  to  PAssBHons— Hnooimvor  ov 
8uiTAHi&— -  IlMMigh  a  railroad  oar  ii  not  operated  for  the  pnrpoee  of  carry- 
ing panengera,  yet  if  a  penon  takes  passage  therein  by  the  invitation  of  the 
■enrante  in  charge  thereof,  thejr  are  bonnd  to  operate  the  train  in  snoli  a 
manner  as  dae  oare  and  cantion  wonld  snggeat  for  his  safety:  Laie  8kon  etc 
M.  B.  Co.  T.  Brown,  123  IlL  162;  5  Am.  St  Bep.  510^  and  note;  i>ifnji  t. 
Oramd  Trunk  Ifp,  68  Me.  187;  4  Am.  Bep.  267;  ffanmm  r.  Mcuujield  i?>  ete. 
Obh  88  La.  Ann.  Ill;  58  Am.  B«p.  162;  note  to  LittkBodkMc  JTy  T.  MUot^ 
48  Am.  Bep.  lA. 


Ex   PARTS   ThBISBN. 
(80  FLoaiDA,  am.] 

MUVXCSPAL  OoBVORATIOirS  —  AjtBITBABr   DuOBIMZirATIOIIt.  —  A  gtaat  «C 

power  to  mnnicipal  oorporations  to  regulate  and  restrain  lienor  ^^i*«^ 

does  not  anthoriie  the  enactment  of  an  ordinance  nnder  which  arhiUary 

discriminations  may  be  made  in  respect  to  matters  whieh  ars  ezolndTelj 

nnder  statutory  control  and  regulation. 

MvKioiPAi*  Corporation  —  ARBrrRART  DzaoRiiairAnoir  bt  Obdihanob.  — 
When  the  personal  fitness  of  an  applicant  for  a  license  to  retail  liquor  m 
any  place,  whether  within  the  limits  of  a  municipal  corporation  or  im 
the  interior*of  a  county,  is  regulated  by  state  law,  municipal  authoritien 
have  no  right  by  ordinance  to  arbitrarily  discriminate  between  persona 
to  any  extent,  based  solely  on  account  of  personal  fitae«. 

MmnoiPALCtoRroRATioirs— Ordinanob  Pbrmittuio  Abbitrabt  Duouh. 
IVATIOH.  —  When  the  personal  fitness  of  an  applicant  for  a  lioense  to  w^ 
tail  liqnor  in  any  place  is  regulated  by  state  law,  a  manloipal  ordi- 
nance proTiding  that  no  liquor  license  shall  be  used  within  four  hundred 
and  fifty  feet  of  any  school  or  church  established  at  the  time  such  licensa 
ii  granted,  without  the  consent  of  the  municipal  oounci],  is  void  for  per* 
mitting  such  council  to  arbitrarily  discriminate  between  persona  aa  to 
personal  fitness  to  engage  in  the  retail  liquor  busine«. 

/•  E.  Wolfe  and  John  Eagan^  for  the  petitioner. 

W.  A.  Blounty  for  the  respondent. 

Mabbt,  J.  The  petition  of  C.  Theisen,  filed  In  this  eonrl 
on  the  third  day  of  November,  A.  D.  1892^  allegee  that  he  is 
detained  and  held  in  cnstody  by  Joseph  Wilkins,  sheriff  of 
Escambia  County,  Florida,  and  ex  officio  marshal  of  the  pro- 
visional municipality  of  Pensacola,  under  judgment  and  sen* 
tenoe  pronounced  against  him  on  the  first  day  of  November, 
A.  D.  1892,  by  the  president  of  said  provisional  municipality, 
and  judge  presiding  in  said  municipal  court,  on  a  charge  of 
violating  an  ordinance  of  said  municipality.  The  detention 
is  alleged  to  be  unjust  and  contrary  to  law,  &nd  the  grounda 
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stated  in  the  petition  for  this  allegation  are  as  follows,  yis.: 
That  petitioner  obtained  from  the  collector  of  revenue  of  said 
eoanty  a  atate  and  county  license  as  a  liquor  dealer  for  elec- 
tion precinct  number  12  in  said  Escambia  County,  for  the 
year  'commencing  October  1,  A.  D.  1892,  and  ending  Sep* 
tember  30,  A.  D.  1893;  that  prior  to  obtaining  said  license  ho 
complied  in  all  respects  with  the  laws  of  the  state  of  Florida 
in  reference  to  securing  a  permit  from  the  board  of  county 
commissioners  of  said  county  for  said  license;  that  said  elec- 
tion precinct  number  12  in  said  county  is  within  the  corporate 
limits  of  the  proyisional  municipality  of  Pensacola,  and  peti* 
tioner,  at  the  same  time  that  he  obtained  said  state  and  countjr 
license,  abo  obtained  a  license  as  liquor  dealer  for  the  same  pe» 
riod  of  time  from  the  collector  of  revenue  of  said  municipality; 
that  after  obtsining  said  licenses,  petitioner  proceeded  to  carry 
on  his  bnsiness  as  a  retail  liquor  dealer  in  said  precinct  12, 
within  the  limits  of  said  provisional  municipality  of  Pensa- 
cola,  when  he  was  arrested,  tried,  and  adjudged  to  pay  a  fine 
of  ten  dollars,  and  to  remain  in  the  custody  of  the  said  sheriff 
and  ex  officio  marshal  until  said  fine  was  paid;  that  petitioner 
was  arrested,  tried,  adjudged  guilty,  and  is  now  deprived  of 
his  liberty  by  said  municipal  court  on  a  charge  of  violating 
an  ordinance  of  said  provisional  municipality,  passed  on  the 
twelfth  day  of  September,  A.  D.  1892,  entitled  ^^  An  ordinance 
relating  to  license  taxes,"  and  which  is  as  follows,  viz.:  — 

'^  Be  it  ordained  that  the  following  sections  shall  be  added 
to  article  three,  chapter  fifteen,  of  the  code  of  ordinances  of 
this  municipality: — 

"  Section  5.  That  every  license  shall  state  the  actual  loca- 
tion, by  street  and  number,  at  which  it  shall  be  used;  and  if 
it  be  a  license  for  the  sale  of  malt  or  alcoholic  drinks,  that 
the  location  shall  not  be  changed  without  the  consent  of  the 
board  of  commissioners,  nor  shall  any  license  for  sale  of  malt 
or  alcoholic  drinks  be  used  within  four  hundred  and  fifty  feet 
of  any  school  or  church,  established  at  the  time  license  is 
issued,  without  the  consent  of  this  board. 

^  Section  6.  That  no  license  shall  be  transferred  without 
the  approval  of  the  chairman  of  the  finance  committee,  coun- 
tersigned by  the  president  of  the  board." 

Petitioner  admits  that  his  place  of  business  as  liquor  dealer 
was  within  the  limits  of  460  feet  of  an  established  church  in 
said  provisional  municipality  at  the  time  his  said  licenses  were 
granted,  and  that  he  did  not  have  the  consent  of  the  board  of 
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oommiBsioners  of  said  municipality  to  ase  said  licenses  within 
said  limits  as  required  by  said  ordinance;  bat  it  is  alleged 
that  said  ordinance  is  not  valid,  for  the  reason  that  said  pro- 
visional municipality  of  Pensacola  has  do  power  or  authority 
under  its  charter  to  pass  or  enforce  such  an  ordinance,  and 
that  it  is  in  conflict  with  the  laws  of  the  state  of  Florida 
regulating  the  business  of  liquor  dealers,  and  in  other  respects 
is  invalid. 

The  sheriff  and  «e  officio  marshal,  in  answer  to  the  writ  of 
habects  corpus j  states  that  he  detains  the  petitioner  under  a 
commitment  from  the  court  of  the  president  of  the  provisional 
municipality  of  Pensacola,  issued  upon  a  sentence  by  said 
court  that  said  petitioner  pay  a  fine  of  ten  dollars,  or  stand 
committed,  and  that  he  has  not  paid  said  fine.  It  is  also 
stated  in  the  return  that  the  proceedings  against  the  petitioned, 
upon  which  said  commitment  was  issued,  was  upon  an  affi* 
davit  based  upon  a  duly  ordered  ordinance  of  the  said  muni- 
cipality, copies  of  the  affidavit  and  ordinance  being  attached 
to  the  return  as  part  thereof  Theordinance  is  the  same  as  that 
eetout  in  the  foregoing  petition,  and  the  affidavit  charges  that  pe- 
titioner, on  the  twenty-fifth  day  of  October,  A.  D.  1892,  within 
the  corporate  limits  of  the  provisional  municipality  of  Pensa- 
cola, said  county  and  State,  *'  being  then  and  there  licensed 
to  sell  malt  and  alcoholic  drinks,  used,  without  the  consent  of 
the  board  of  commissioners  of  the  said  municipality,  the  said 
license  by  selling  malt  and  alcoholic  drinks  within  450  feet 
of  a  church  which  had  been  established  before,  and  was  es- 
tablished at  the  time  the  said  license  was  issued,  in  violation 
of  the  ordinance  of  the  said  provisional  municipality,  in  such 
case  made  and  provided." 

The  petitioner,  by  his  counsel,  moves  the  court  for  a  dis- 
charge from  custody  for  the  reason  that  the  return  of  the 
sheriff  and  ex  officio  marshal  sets  up  no  sufficient  or  valid 
grounds  for  the  detention  of  said  petitioner. 

The  validity  of  the  ordinance  in  question  is  involved  in  this 
case.  It  is  contended  for  petitioner,  in  the  first  place,  that 
the  provisional  municipality  of  Pensacola  has  no  power  or 
authority  to  pass  such  an  ordinanoe;  secondly,  that  said  or- 
dinance is  in  confiict  with  the  laws  of  the  state  on  the  subjeot 
of  regulating  the  business  of  liquor  dealers;  and  thirdly,  that 
said  ordinance,  upon  its  face,  is  unjust,  oppressive,  unreason* 
able,  and  permits  of  unlawful  discrimination  at  the  uncon- 
trolled discretion  of  the  board  of  city  commissioners.    Con- 
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•ceding  that  the  provisional  municipality  of  PensacoTa  has  the 
authority  to  pass  an  ordinance  that  no  licensed  retail  liquor 
•dealer  shall  sell  liquors  within  450  feet  of  any  established 
school  or  ehnroh,  and  that  such  an  ordinance  would  not  be  in 
•conflict  with  the  laws  of  the  state  providing  the  manner  of 
obtaining  a  license  to  carry  on  such  business,  still  can  it  pass 
an  ordinance  like  the  one  before  us,  that  no  license  for  the 
sale  of  malt  or  alcoholic  drinks  shall  be  used  within  450  feet 
of  any  church  or  school  established  at  the  time  of  the  issuance 
of  the  license,  without  the  consent  of  the  board  of  commission- 
•ers  of  said  municipality?    Several  cases  are  cited  by  counsel 
for  petitioner  wherein  city  ordinances  that  undertook  to  pro- 
hibit dairies,  markets,  laundries,  and  the  use  of  steam-engines 
without  the  consent  of  municipal  councils  have  been  declared 
Toid  on  the  ground  that  they  were  not  general  in  their  opera- 
tion and  permitted  unjust  discrimination  in  violation  of  equal 
rights.    The  case  of  State  v.  Mahner,  43  La.  Ann.  496,  declared 
void  an  ordinance  on  the  subject  of  dairies,  making  it  a  pen- 
alty for  persons  to  keep  more  than  two  cows  within  certain 
prohibited  limits  without  the  permission  of  the  city  council. 
The  court  said:  ''There  are  no  conditions  prescribed  upon  which 
the  permit  may  be  granted.    It  is  within  the  power  of  the 
city  council  to  grant  the  privilege  to  some,  to  deny  it  to  others. 
The  discretion  vested  in  the  council  is  purely  arbitrary.     It 
may  be  exercised  in  the  interest  of  a  favored  few.    It  may  be 
controlled  by  partisan  considerations  and  race  prejudices,  or 
by  personal  animosities.    It  lays  down  no  rules  by  which  its 
impartial  execution  can  be  secured,  or  partiality  and  oppres- 
sion prevented."    The  attempted  enforcement  of  an  ordinance 
of  the  city  of  San  Francisco  to  the  effect  that  no  person  should 
carry  on  a  laundry  within  the  corporate  limits  of  said  city  and 
the  county  of  San  Francisco  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  except  the  same  be  located 
in  a  building  constructed  either  of  brick  or  stone,  gave  rise  to 
much  discussion,  and  the  supreme  court  of  the  United  States 
in  the  cases  of  Yick  Wo  v.  Hopkins  and  Wo  Lee  v.  HopHne^  118 
XT.  S.  356,  pronounced  said  ordinance  void.    Under  it  the  city 
authorities,  it  was  said  in  effect,  could  exercise  arbitrary  power 
without  regard  to  the  competency  of  the  persons  applying,  or 
the  propriety  of  the  place  selected  for  the  carrying  on  of  the 
business,  and  also  it  permitted  of  arbitrary  and  unjust  die* 
criminations  founded  on  race  differences   between  persons 
otherwiid  in  similar  circumstances. 
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In  considering  the  effect  of  the  municipal  ordinances  of  the 
city  of  Jacksonville  in  reference  to  markets,  this  court  said  in 
City  of  JaeksonvUU  v.  Ledwith,  26  Fla.  163,  23  km.  St.  Rep. 
658,  that  *'  the  grant  as  to  vending  meats,  et  cetera,  is  one  of 
police  power,  and  it  is  to  be  exercised  upon  considerations 
referable  to  the  public  health  or  welfare  of  the  community^ 
and  not  arbitrarily,  nor  to  create  a  monopoly  in  one  or  several 
persons,  nor  to  prohibit  the  trades  to  which  it  applies.  Though 
under  it  the  hours  of  the  day,  the  places,  and  the  mode  and 
manner  of  and  rules  for  conducting  the  business  may  be  de* 
signated  and  prescribed,  and  the  establishment  of  fixed  places 
of  sale  may  be  prohibited  in  localities  from  which  their  exclu- 
sion is  dictated  by  sanitary  considerations,  and,  as  in  the  case 
of  markets  affording  reasonably  ample  facilities  for  all  who 
may  desire  to  engage  in  vending  such  articles,  the  sales  may 
be  confined  to  specific  places,  yet  all  this  must  be  done  on 
principles  of  impartial  and  general  regulation  affording  the 
same  rights  to  all  alike  upon  the  same  conditions,  and  not  in 
the  exercise  of  a  partial  and  discretionary  or  arbitrary  will  of 
the  law-making  power,  or  of  any  part  of  it"  Vide  also  Mayor 
etc.  V.  Radeckcy  49  Md.  217;  33  Am.  Rep.  239;  Tiedeman's  Limi- 
tations of  Police  Power,  sees.  86,  102,  103. 

Counsel  for  respondent  concedes  that  the  consent  clause  in 
the  ordinance  before  us  confers  upon  the  board  of  commis- 
sioners the  power  to  discriminate  between  different  individ- 
uals, but  he  insists  that  this  does  not  invalidate  the  ordinance. 
He  does  not,  as  we  understand,  maintain  that  the  municipality 
of  Pensacola  can,  under  its  powers,  enact  such  an  ordinance 
in  reference  to  the  ordinary  vocations  of  life  which  a  man  has 
an  inherent  right  to  pursue,  such  as  keeping  a  market,  a  dairy, 
or  conducting  a  laundry,  and  the  like,  but  that  it  does  have 
the  power  to  pass  such  an  ordinance  in  reference  to  the  busi- 
ness of  retail  liquor-dealing  as  a  part  of  the  police  power  of 
the  state  delegated  to  it.  This  proposition,  it  is  evident,  con- 
tains two  essential  elements,  both  of  which  are  necessary  to 
its  maintenance.  The  first  is,  that  the  legislative  power  of  the 
state  over  the  subject  of  retailing  intoxicating  liquors  extends 
far  enough  to  authorize  an  arbitrary  discrimination  between 
individuals  similarly  situated  who  apply  for  permission  to 
sell;  and  the  second  is,  that  the  legislature  has  conferred  such 
power  upon  the  provisional  municipality  of  Pensacola.  If  we 
were  to  concede,  under  the  authorities  cited  by  counsel  for 
respondent,  Trageser  v.  Oray,  73  Md.  250;  25  Am.  St.  Rep.  587; 
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Ex  parte  Chr%sien$en,  85  Cal.  208;  WiUiam  ▼•  Waller,  107  N.  C. 
834;  Mugler  v.  Kaneae,  123  U.  8.  623;  Crowley  y.  ChrUUnae% 
137  IT.  8. 86,  that  the  first  element  of  the  proposition  is  main- 
tainable, this  would  not  be  saflScient  to  sustain  the  ordinance 
in  question  unless  the  second  one  is  also  correct  to  its  fullest 
extent. 

It  is  not  contended  that  there  is  any  special  grant  of  power 
to  the  provisibnal  municipality  of  Pensacola  outside  of  the 
general  powers  conferred  on  municipalities  contained  in  the 
general  act  for  the  incorporation  of  cities  and  towns.  The 
power,  it  is  claimed,  is  found  in  section  696  of  the  Revised 
Statutes,  which  provides  that  ^  the  city  or  town  council  shall 
have  power  to  regulate  and  restrain  all  tippling,  bar-rooms, 
and  all  places  where  beer,  wine,  or  spirituous  liquor  of  any 
kind  is  sold  at  retail,  or  to  be  drank  upon  the  premises  where 
sold,"  and  "  to  require  all  such  places  to  be  kept  and  used 
subject  to  such  reasonable  regulations  as  the  council  may  pre* 
scribe."  The  petitioner  Jias  received  his  licenses  to  retail,  and 
has  complied  with  the  law  in  reference  to  obtaining  the  per^ 
mit  of  the  board  of  county  commissioners  for  this  purpose. 
The  statutory  regulation  in  reference  to  obtaining  the  permit 
to  retail  is  found  in  sections  865,  866,  and  867  of  the  Revised 
Statutes.  No  question  arises  here  under  article  19  of  the  con- 
stitution of  1885,  or  the  statutes  passed  in  pursuance  thereof, 
as  it  does  not  appear  that  any  election  has  been  held  in  £e« 
cambia  County  thereunder.  The  sections  of  the  Revised  Stat- 
utes above  referred  to  —  section  696,  granting  to  cities  and 
towns  the  right  to  regulate  and  restrain  bar-rooms  and  places 
where  liquors  are  retailed,  and  the  other  sections,  from  865  to 
868  inclusive,  providing  the  manner  of  obtaining  a  permit  and 
license  to  retail  liquors  —  must,  if  possible,  be  construed  in 
harmony  with  each  other.  The  latter  sections  provide  that 
any  person  desiring  to  retail  liquors,  wines,  or  beer  in  any 
election  district  in  any  county  in  this  state  shall  make  appli* 
cation  to  the  board  of  county  commissioners  of  the  county  for 
a  permit  to  sell  the  same,  and  this  application  must  be  signed 
by  a  majority  of  the  registered  voters  of  said  district,  as  shown 
by  the  registration  list  at  the  date  of  application.  There  are 
other  requirements,  not  necessary  to  mention  here,  such  a9 
witnessing  the  signatures  of  the  signers,  affidavit  of  the  appli- 
cant, and  publication  of  the  application.  These  sections  pro- 
ride  a  test  as  to  the  personal  fitness  of  the  applicant  to  engage 
in  the  business  of  retail  liquor-selling  in  counties  and  districts 
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where  tlie  right  to  sell  has  not  been  denied  by  vote  under  the 
local-option  provisions  in  sections  857  to  864:  State  y.  Brotm, 
19  Fla.  563;  State  v.  County  CommisBioners,  22  Fla.  1;  Butler 
y.  State^  25  Fla.  847.  The  constitution  has,  bj  article  19, 
provided  a  way  by  election  for  absolute  prohibition,  and  the 
legislature  has  provided  for  the  election  under  this  article: 
Rev.  Stats.,  sees.  857-864.  It  not  appearing  that  any  election 
has  been  held  in  Escambia  County  on  the  subject  of  retailing 
liquors,  there  is  no  absolute  prohibition  therein  under  the 
local-option  provisions  of  the  statute. 

The  petition  statute,  however,  is  in  force,  and  a  compliance 
with  its  requirements  entitles  the  applicant  to  sell  under  state 
regulation.  It  is  not  questioned  here,  and  there  can  be  no 
doubt,  that  its  provisions  apply  to  election  districts  within 
the  limits  of  municipal  corporations  as  well  as  to  districts  in 
the  interior  of  counties.  We  then  have  a  constitutional  pro- 
vision to  prohibit  absolutely  by  vote,  and  also  a  statutory 
regulation  as  to  the  personal  fitness  of  an  applicant  to  engage 
in  the  business  where  no  negative  vote  has  been  had,  and 
these  provisions  applying  to  retailing  within  the  limits  of 
municipal  corporations.  We  have  no  doubt  that  a  retailer 
who  has  entitled  himself  to  engage  in  the  business  undei 
state  regulation  within  the  limits  of  a  municipal  corporation 
is  also  subject  to  such  reasonable  regulations  and  restraints 
as  the  municipal  authorities  may,  in  a  proper  way,  impose, 
but  such  municipal  regulation  and  restraint  cannot  go  to  the 
extent  of  arbitrary  discrimination,  as  to  locality  in  the  dis- 
trict, between  persons  who  have  been  recommended  under  the 
statute  as  suitable  persons  to  engage  in  the  business.  To  per- 
mit municipal  regulation  to  this  extent  would  be  a  denial  of 
the  right  secured  under  the  statute  as  to  personal  fitness  to 
engage  in  the  business  of  retailing  liquors. 

Conceding  that  the  municipal  authorities  can,  in  the  right- 
ful exercise  of  police  power,  prohibit  in  toto  the  use  of  a  license 
obtained  under  state  regulation  within  450  feet  of  a  school  or 
church,  still,  to  permit  some  to  use  such  a  license  within  said 
limits  and  deny  it  to  others,  at  the  discretion  of  the  board  of 
commissioners  of  said  municipality,  would  be  the  exercise 
of  arbitrary  discrimination  between  persons  who  had  been 
recommended,  as  provided  by  law,  as  suitable  persons  to 
engage  in  such  a  business.  If  a  municipal  corporation  ban 
ever  exercise  such  a  power  as  this,  even  in  reference  to  retail- 
ing liquor,  it  must  be  clearly  and  unmistakably  granted.    We 
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•do  not  tbink  sttoh  power  can  be  claimed  for  mnntofpal  bodies 
under  section  696  of  the  Revised  Statutes,  especially  when 
oonstrued  in  connection  with  state  regulation  on  the  subject 
•of  retailing  liquor. 

The  authorities  cited  by  counsel  for  respondent  to  sustain 
the  power  of  the  commissioners  of  the  municipality  of  Pensa- 
eola  to  require  their  consent  to  retail  within  the  prohibited 
limits  are  Ex  parte  Chnstensefiy  85  Cal.  208;  Crowley  v.  ChrU" 
iensen,  1S7  U.  S.  86,  and  Perry  ▼.  Salt  Lake  Cityy  25  Pac.  Rep. 
739  (Utah),  Jan.  80, 1891.  The  ordinance  called  in  question 
in  the  first  ease  provided  that  ^  no  license  as  a  retail  liquor 
dealer,  or  as  a  grocer  and  retail  liquor  dealer,  shall  be  issued 
by  the  collector  of  licenses,  unless  the  person  desiring  the 
same  shall  have  obtained  the  written  consent  of  a  majority  of 
the  board  of  police  commissioners  of  the  city  and  county  of 
San  Francisco  to  carry  on  or  conduct  said  business;  but  in 
case  of  refusal  of  such  consent,  upon  application,  said  board 
of  police  commissioners  shall  grant  the  same  upon  the  written 
recommendation  of  not  less  than  twelve  citizens  of  San  Fran- 
cisco owning  real  estate  in  the  block  or  square  in  which  said 
business  of  retail  liquor  dealer  or  grocery  and  retail  liquor 
dealer  is  to  be  carried  on." 

The  objection  raised  to  this  ordinance  was  that  it  makes  the 
license  depend  upon  the  arbitrary  will  and  pleasure  of  the 
board  of  police  commissioners  in  the  first  instance,  and  of 
the  twelve  property-owners  in  the  second.  This  objection  was 
overruled,  and  the  court  said:  ^  Whatever  force  this  objection 
might  have  in  reference  to  licenses  to  carry  on  the  ordinary 
avocations  of  life  which  are  not  supposed  to  have  any  injuri- 
ous tendency,  it  has  no  force  in  the  predent  case.  It  is  well 
settled  that  the  governing  power  may  prohibit  the  manufac- 
ture and  traffic  in  liquor  altogether,  provided  only  that  it  does 

not  interfere  with   interstate  commerce And   if  the 

governing  power  can  prohibit  a  thing  altogether,  it  can  im- 
pose such  conditions  upon  its  existence  as  it  pleases.'^  This 
ordinance  was  sustained  by  the  supreme  court  of  the  United 
States  in  the  case  of  Crowley  v.  ChrUtensenj  137  U.  S.  86.  As 
u  stated  in  the  last  case,  the  constitution  of  California  pro« 
vides  that  ^  any  county,  city  or  town,  or  township  may  make 
and  enforce  within  its  limits  all  such  local,  police,  sanitary 
and  other  regulations  as  are  not  in  confiict  with  general  law.'' 
To  the  same  effect  in  principle  is  the  case  of  Trageser  v.  Gray^ 
73  Hd.  250;  25  Am.  St.  Rep.  587.    Neither  of  the  above  cases 
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discloses  that  there  was  any  state  regulation  on  the  subject 
of  retailing,  and  hence  the  decisions  were  made  on  conditions- 
that  do  not  exist  in  the  case  before  us. 

In  the  case  of  Perry  r.  Salt  Lake  City^  25  Pac.  Rep.  739,  the 
supreme  court  of  Utah  held  that  the  grant  of  power  to  city 
councils  to  license,  regulate,  and  tax  whisky  selling  conferred 
a  wide  but  not  an  arbitrary  discretion  as  to  persons  applying  for 
license  to  sell,  as  to  places  where  sales  are  to  be  made,  and  as 
to  the  number  of  licenses  to  be  granted,  and  that  such  discretion 
may  be  exercised  in  respect  to  each  individual  case  when  ap- 
plication is  made,  if  the  matter  has  not  been  regulated  by  oi> 
dinance.  The  statute  under  which  this  decision  was  made 
gave  to  city  councils  power  to  license,  regulate,  and  tax  the 
sales  of  intoxicating  liquors,  and  determine  the  amount  to  be 
paid  for  such  license;  but  it  was  provided  that  such  license 
should  not  extend  beyond  the  municipal  year  in  which  it  may 
be  granted,  and  that  said  councils  shall  require  of  all  appli- 
cants a  bond  with  like  conditions  as  required  by  the  general 
laws  of  the  territory  in  that  respect.  Further  provision  was 
made  in  the  statute  that  counties  in  which  cities  are  situated 
shall  not  require  any  additional  license  to  that  issued  by  a 
city.  Another  section  in  the  criminal  code  prohibited  the  sell- 
ing of  intoxicating  liquors  to  any  person  at  certain  places. 
It  was  said  by  the  court  expressly  in  the  above  case  that  ^  the 
power  to  license,  regulate,  and  tax  the  sale  or  disposition  of 
intoxicating  liquors  within  its  limits  is  possessed  by  Salt  Lake 
City,  except  so  far  as  it  is  regulated  by  the  above  provisions.'' 
The  statute  referred  to  did  not  undertake  to  regulate  in  a  dif« 
ferent  way  the  matters  upon  which  the  city  council  in  the 
case  before  the  court  acted. 

Our  decision  in  the  case  at  bar  rests  upon  the  conclusion 
that  the  grant  to  municipal  corporations  to  regulate  and  re* 
strain  will  not  permit  the  enactment  of  an  ordinance  under 
which  arbitrary  discrimination  may  be  made  in  respect  to 
matters  which  are  exclusively  under  statutory  control  and 
regulation.  In  the  absence  of  an  express  declaration  of  in* 
tention  to  that  effect,  it  must  not  be  assumed  that  the  legisla- 
ture proposed  by  the  grant  of  power  to  municipal  corporations' 
to  regulate  and  restrain  retail  liquor  dealing,  to  confer  upon 
them  the  power  to  contravene  and  defeat  state  policy  by  ordi- 
nances inconsistent  with  the  laws  of  the  state  on  the  subject. 
The  personal  fitness  of  an  applicant  to  retail  in  any  place^ 
whether  within  the  limits  of  a  municipal  corporation  or  in  the 
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interior  of  a  county,  is  regulated  by  state  law,  and  we  think 
that  municipal  authorities  have  no  right  to  arbitrarily  dig- 
criminate  between  individuals  to  any  extent,  based  solely  on 
account  of  personal  fitness.  It  is  evident  that  the  ordinance 
in  question  permits  of  such  discrimination,  and  for  this  rea- 
son we  think  it  is  void:  1  Dillon  on  Municipal  Corporations, 
4th  ed.»  sec.  829;  City  of  Canton  v.  Nut,  9  Ohio  St.  489; 
Hiompson  v.  City  of  Mount  Vernon^  11  Ohio  St.  688;  Mayor  etc 
T.  Thome,  7  Paige,  261;  Smith  yr.  Mayor  etc.,  8  Head,  245;  Rolh 
in9on  V.  Mayor  ete,^  1  Humph.  156;  34  Am.  Dec.  625;  Foster 
y.  Broum^  55  Iowa,  686;  Town  of  New  Hampton  v.  Conroy^  66 
Iowa,  498;  StaU  v.  Ferguson,  33  N.  H.  424;  Ex  parte  Levy,  48 
Ark.  42;  51  Am.  Rep.  550. 

The  mere  fact  that  provision  is  made  by  state  regulation  for 
securing  the  license  to  sell  does  not  in  our  judgment  exclude 
all  municipal  regulation  or  restraint  of  such  business  within 
corporate  limits,  but  to  what  extent  such  regulation  or  restraint 
can  go  it  is  not  necessary  to  say,  as  the  ordinance  in  question 
is  void  because  it  permits  of  arbitrary  discrimination  in  refer* 
ence  to  matters  which  are  now  exclusively  under  statutory 
regulation,  and  which  have  not  been  delegated  to  municipal 
bodies. 

The  other  questions  discussed  are  not  decided,  inasmuch  as 
the  rightful  detention  of  petitioner  depends  upon  the  validity 
of  the  ordinance  set  up  in  the  petition.  This  being  void  for 
the  reasons  assigned,  no  other  matters  become  essential  to  the 
disposition  of  the  case.  The  motion  must  be  sustained  and 
the  petitioner  discharged,  and  it  is  ordered  accordingly. 

MuRiGiFAL  CoBPORATioim  —  Obdihangis  —  Sals  OF  Imtoxioatino  Li- 
quroBSL  —  A  eity  may  iinpoM  a  heavier  penalty  for  selling  liquor  in  violaiioii 
•C  ite  ordinanoee  regolating  rach  sale  than  the  penalty  provided  by  the  gen- 
eral laws  ol  the  state  prohibiting  the  sale  of  snoh  liqaor  in  a  less  quantity 
than  a  gallon:  OUif  qf  Pekm  v.  Smebd,  21  BL  464;  74  Am.  Deo.  105,  and 
note;  bat  a  by-law  prohibiting  the  sale  of  liqnor  by  persons  within  the  limits 
of  a  town,  when  by  a  general  law  the  sale  of  Uqnors  is  licensed,  is  in  oonfliol 
with  the  latter  and  void:  Robinson  v.  Moffor,  1  Humph.  156;  84  Am.  Dee. 
635^  and  extended  note  disenastng  the  restrictions  plaoed  apon  the  passage 
ef  ordinanoes  by  municipal  corporations.  See  note  to  StaU  t.  OkiHt,  61  Am. 
Dec.  614^  on  tiio  power  of  nmnioipal  corporations  to  regulate  the  sab  eC 
hqjoon;  aleo^  note  to  Oommmweaih  v.  DmbaH  S6  Am.  Ihe^  SW 
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BiiionoNS  —  OovsTRUonov  ov  Statutss.  ^  Statniet  trading  to  Bmit  a  eHI* 
Mn  in  the  txaroiae  of  the  right  to  vote  ahonld  be  liberally  oonstraed  in 
hie  faTor,  and  exoeptioni  which  ezolude  a  ballot  ehonld  be  reatriete4 
Mther  than  extended,  to  as  to  admit  the  ballot  if  the  spirit  and  inten« 
tioo  of  the  law  is  not  Tiolated,  although  a  liberal  oonstniotion  wonld 
violate  it.  The  result  as  shown  by  the  ballots  deposited  by  legal  eleo- 
tort  most  not  be  set  aside  ezoept  for  causes  plainly  within  the  purview 
of  the  statute. 

BuoTioNs  —  PowsR  TO  BiGULATi  BT  Statdtb.  —  It  is  witMu  the  power 
of  the  legislature  to  make  reasonable  regulations  as  to  ballots,  to  the 
-  end  of  preserving  the  purity  of  elections  and  the  independenoe  of 
voters;  and  the  legislature  may  also  declare  a  rule  of  evidence  by  wliioh 
fraud  in  a  particular  case  shall  be  oonclnsively  established  without  in* 
quiring  into  the  fact  whether  it  does  or  does  not  exist 

BLBcmoMa  —  Statuts  WHXif  Mandatobt.  —  When  a  statute  distinoUy  de- 
clares that  ballots  having  a  distinguishing  mark  upon  them  shall  not  bo 
received,  or  shall  be  rejected,  it  is  to  be  construed  as  mandatory  and 
not  as  directory. 

JBlsctions  —  Ballots  —  Constructton  or  Statotb.  —  A  statute  providing 
that  a  ballot  shall  be  of  plain  white  paper,  clean  and  even  cut,  without 
ornament,  designation,  mutilation,  symbol,  or  mark  of  any  kind  what* 
soever,  except  the  name  or  names  of  the  person  or  persons  to  be  voted 
for,  and  the  oflfice  to  which  such  person  or  persons  are  intended  to  bo 
chosen,  the  word  *' designation**  is  to  be  construed  to  intend  only  des- 
ignations in  the  nature  of  ornaments,  mutilations,  symbols,  or  marks^ 
as  distinguished  from  words  and  writing;  and  ballots  containing  the 
words  "National  Republican  ticket**  and  **Free  Suffrage  ticket**  oa 
the  inside  and  body  of  the  ballot  are  not  illegal,  nor  within  the  ooq- 
demnation  of  the  statute. 

William  B.  Lamar^  uttomey'generalj  Wail  and  WaU^  and 
Shackleford  and  Palmer^  for  the  plaintiff. 

jB.  W.  Williama  and  T.  P.  Hoyd,  for  the  defendant. 

Raney,  C.  J.  Referring  to  the  defendant's  answer  as 
amended,  it  appears  that  he  claims  to  have  received  303 
votes,  and  that  the  relator  received  297,  although  the  original 
official  canvass  returned  the  vote  as  290  for  defendant  and 
297  for  relator. 

The  point  to  be  decided  is  that  of  the  legality  or  illegality 
of  at  least  nine,  if  not  eleven,  ballots  which  were  thrown  out  by 
the  inspectors  at  precinct  6  in  their  canvass.  The  objection  to 
the  ballots  is  that  they  have  on  their  face,  or  the  side  on  which 
are  the  names  of  the  persons  and  offices,  the  words  ^  National 
Republican  ticket "  and  "  Free  Suffrage  ticket,''  the  former  in- 
tervening the  words  '*  For  Electors  of  President  and 
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President "  (the  initial  words  of  the  ticket)  and  the  names  of 
the  candidates  for  these  oflSces,  and  the  letters  or  words  "  Free 
Saffrage  ticket"  being  about  the  middle  of  the  ballot  and 
intervening  the  names  of  the  candidates  for  justices  of  the 
supreme  court  and  the  words  **  For  Senator  from  the  Ninth 
Senatorial  District,  A.  8.  Mann*"  The  offices  preceding  the 
expression  ^Free  Suffrage  ticket"  are  electors  of  President 
and  Vice-President,  representative  in  the  fifty-first  Congress, 
and  state  officers,  whereas,  those  following  it  are  senator  from 
the  district  indicated|  and  member  of  the  House  of  Represen- 
tatives from  the  county,  and  the  county  officers* 

The  objection  to  these  ballots  is  based  upon  the  twenty* 
third  section  of  the  general  election  law  of  June  7,  1887, 
chapter  3704  of  the  statutes,  which  section  is  as  follows:  **  The 
voting  shall  be  by  ballot,  which  ballot  shall  be  plain  white 
paper,  clear  and  even  cut,  without  ornaments,  designation, 
mutilation,  symbol,  or  mark  of  any  kind  whatsoever,  except 
the  name  or  names  of  the  person  or  persons  voted  for  and  the 
office  to  which  such  person  or  persons  are  intended  to  be  cho- 
sen, which  name  or  names  and  office  or  offices  shall  be  written 
or  printed,  or  partly  written  and  partly  printed,  thereon  in 
black  ink  or  with  black  pencil,  and  such  ballot  shall  be  so 
folded  as  to  conceal  the  name  or  names  thereon,  and,  so  folded, 
shall  be  deposited  in  a  box  to  be  constructed,  kept,  and  dis- 
posed of  as  hereinafter  provided,  and  no  ballot  of  any  other 
description  found  in  any  election  box  shall  be  counted." 

A  consideration  of  aojudications  in  other  states  on  statutes 
of  the  same  general  character,  and  of  other  authorities,  will 
aid  us  in  reaching  a  correct  understanding  of  the  statute  of 
1887,  and  in  solving  the  question  as  to  whether  or  not  the  bal* 
lots  in  controversy  fall  under  its  condemnation. 

In  Commonwealth  v.  Woelper  et  al.,  3  Serg.  &  B.  29,  8  Am. 
Dec.  628,  a  by-law  of  a  Lutheran  congregation,  incorporated, 
provided  that  if,  ^besides  the  names,  there  are  other  things 
upon  the  tickets,"  they  should  not  be  counted,  and  tickets  cast 
in  favor  of  certain  persons  for  vestrymen  had  an  engraving  of 
an  eagle  on  them;  and  they  were  held  to  be  illegal,  the  rea- 
son given  by  one  of  the  judges  being  that  the  eagle  might  be 
seen  by  the  inspectors  even  when  the  ballot  was  folded,  and 
that  it  deprived  voters  who  did  not  vote  such  tickets  of  the 
secrecy  which  the  ballot  was  intended  to  secure. 

The  provision  of  an  Indiana  act  of  1867  is,  that  all  ballots 
shall  be  ^  written  or  printed  on  plain  white  paper,  without  any 
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distinguishing  marks  or  other  embellishments  thereon  except 
the  names  of  the  candidates  and  the  office  for  which  thej  are 
voted,  and  inspectors  of  election  shall  refuse  all  ballots  offered 
of  any  other  description;  provided  that  nothing  herein  shall 
(lisqualifythe  voter  from  writing  his  name  on  the  back  thereof.*' 
In  Druliner  v.  State^  29  Ind.  308,  ninety-eight  ballots  were  cast 
for  Weaver  and  forty-six  for  Druliner,  and  they  were  all  printed 
on  plain  white  paper;  and  with  the  exception  that  the  words 
*'City  Union  ticket''  were  printed  on  the  face  or  inside  of 
those  cast  for  Weaver,  there  was  nothing  printed  or  written 
on  any  of  them  except  the  names  of  the  candidates  and  the 
offices.  It  was  held  that  the  act  was  intended  to  protect  the 
elector  from  undue  influence  and  control  by  others,  and  to  se- 
cure to  him  entire  freedom  of  opinion  in  the  exercise  of  the 
elective  franchise,  by  enabling  him  to  cast  his  vote  in  such  a 
manner  as  would  prevent  others  who  from  their  peculiar  rela- 
tions to  him  might,  by  intimidation  or  otherwise,  seek  to  con- 
trol his  vote,  from  being  able  to  determine  from  the  color  of 
his  ticket  or  some  distinguishing  mark  thereon  the  party  or 
person  for  whom  he  voted;  and  that  this  purpose  would  seem 
to  be  secured,  as  far  as  legislative  enactment  could  effect  it, 
by  requiring  all  ballots  cast  to  be  uniform  in  external  appear- 
ance, and  that  therefore  the  act  could  not  be  construed  to  pro- 
hibit a  distinguishing  mark  on  the  inside  of  the  ballot 

This  conclusion  was  aided,  as  appears  in  the  reasoning  of 
the  court,  by  the  fact  that  the  act  did  not  (particularly  when 
considered  in  connection  with  statutory  provisions  requiring 
that  ballots  when  presented  should  be  put  "  unopened ''  into 
the  ballot-box  and  not  be  opened  or  marked  by  the  inspec- 
tors by ''folding  or  otherwise")  authorize  the  inspectors  and 
judges  to  reject  a  ballot  upon  the  discovery  of  such  a  mark  or 
embellishment  at  the  time  of  counting  out  the  ballots  as  could 
not  be  seen  by  the  inspector  at  the  time  the  ballot  was  voted. 

The  same  conclusion  was  reached  in  Stanley  v.  Mardy^  86 
Ind.  275,  and  Millholland  v.  Bryant^  39  Ind.  363,  where  the 
words  "Republican  ticket,"  or  "Republican  county  ticket,'*^ 
or  "Republican  township  ticket,"  were  printed  at  the  head 
and  on  the  inside  of  the  ballot. 

In  State  v.  Adams,  65  Ind.  393,  the  information  showed 
that  the  relator  received  12,851  votes  and  the  defendant 
12,899,  and  that  the  ballots  cast  for  relator  were  headed  on 
the  inside  "Democratic  ticket"  and  "National  ticket,"  and 
those  voted  for  defendant  "  Republican  ticket,"  and  that  five 
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thousand  of  thoee  east,  received,  and  counted  for  defendant 
were  printed  in  snoh  a  manner  that  the  words  ''  Republican 
ticket ''  could  be  seen  on  the  outside,  and  were  seen  by  the 
inspectors,  but  that  such  was  not  the  case  as  to  the  ballots 
•cast  for  relator.    The  conclusion  and  reasoning  of  the  court 
is  embodied  in  the  following  language:  *^To  push  the  mean- 
ing of  the  statute  to  the  extreme  of  holding  that  the  inspec- 
tors of  elections  shall  refuse  to  receive  ballots  because  the 
printing  upon  the  inside,  which  is  not  unlawful,  can  be  seen 
on  the  outside  through  the  paper,  we  think  would  be  a  most 
unwarrantable  construction  of  its  language.    The  irregularity 
or  malconduct  in  the  inspectors  in  receiving  such  ballots  can- 
not affect  the  case  if  the  votes  cast  thereby  are  otherwise  legal; 
for  it  is  enacted  that  *  no  irregularity  or  malconduct  of  any 
member  or  officer  of  a  board  of  judges  or  canvassers  shall  set 
aside  the  election  of  any  person,  unless  such  irregularity  or 
malconduct  was  such  as  to  cause  the  oontestee  to  be  declared 
elected  when  he  had  not  received  the  highest  number  of  legal 
votes'";  citing  Dobyns  v.  Weadon^  60  Ind.  298;  AUen  v.  Crow, 
48  Ind.  801;  Hadley  v.  Outridge,  68  Ind.  802.    In  State  v. 
Wasson^  99  Ind.  261,  the  decision  was,  that  the  requirement 
as  to  plain  white  paper  prescribes  no  grade,  quality,  or  thick- 
ness of  paper  nor  absolute  uniformity.    The  object  of  the  stat- 
ute, says  the  opinion,  was  undoubtedly  to  secure  the  privacy 
of  the  ballot;  but  if  a  voter  uses  a  ballot  which  comes  within 
the  letter  of  the  statute,  his  vote  is  not  to  be  rejected  because 
the  quality  or  grade  of  the  paper  upon  which  it  is  printed 
differs  from  that  of  others  which  also  comes  within  the  letter 
of  the  statute,  even  though  the  difference  be  so  perceptible  as 
to  partially  destroy  the  privacy  of  the  ballot. 

In  California,  the  statute  (section  1191  of  the  Political 
Code)  provided  that  no  ticket  should  be  used  at  any  election 
«r  circulated  on  the  day  of  election  unless  written  or  printed 
on  paper  furnished  by  the  secretary  of  state  or  on  paper  in 
every  respect  like  such  paper,  and  is  four  inches  in  width  and 
twelve  inches  in  length  or  within  an  eighth  of  an  inch  of  such 
«ixe;  and  if  printed,  unless  the  names  are  in  black  ink  and  in 
long  primer  capitals, — the  name  of  the  office  in  small  capitals 
And  of  the  person  in  large  capitals, — and  both  without  spaces, 
-except  between  the  different  words  or  initials  in  each  line,  and 
with  specified  margins;  and  if  printed,  the  lines  are  straight 
and  the  matter  single-leaded;  and  if  written,  no  sign  appears 
when  the  paper  is  folded;  and  unless  it  is  free  from  every 
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mark,  character,  or  device  or  thing  that  woald  enable  any^ 
person  to  distingQish  it  by  the  back,  or,  when  folded,  fron» 
any  other  legal  ticket  or  ballot.  And  section  1207  enacta 
that  when  a  ballot  found  in  any  ballot-box  bears  upon  it  any 
impression,  device,  color,  or  thing,  or  is  folded  in  any  manner 
intended  to  designate  or  impart  knowledge  of  the  person  who- 
voted  such  ballot,  it  must  with  all  its  contents  be  rejected;, 
and  section  1208,  that  when  a  ballot  found  in  any  ballot-box 
does  not  conform  to  the  requirements  of  section  1191,  it  mast^ 
with  all  its  contents  be  rejected. 

In  Kirk  v.  Rhoades^  46  CaL  399,  ballots  were  objected  to  be-^ 
cause  they  were  not  printed  in  long  primer  capitald  and  the- 
lines  were  double-leaded,  and  the  conclusion  of  the  court  was^ 
that  they  should  be  counted;  and  the  view  expressed  in  the- 
opinion  is  that  a  ballot  should  not  be  rejected  simply  becanse- 
it  differs  from  regulations  prescribed  in  the  code  over  whicb 
the  elector  had  no  control,  such  as  its  size,  the  kind  of  paper 
on  which  it  is  printed,  or  the  character  of  the  type  or  leading 
used  in  printing;  that  it  was  clear  from  the  testimony  that 
none  but  an  expert  with  his  dividers  in  his  hands  could  pos* 
sibly  tell  whether  or  not  a  given  ticket  complied  with  the  re- 
quirements  of  the  law;  and  to  reject  such  tickets  cast  in  good 
faitii  by  a  qualified  elector  would  be  to  destroy,  instead  of 
protect,  the  freedom  and  purity  of  elections;  that  to  defeat 
the  will  of  the  people  in  any  election  it  would  only  be  neces-^ 
sary  to  furnish  the  electors  or  a  portion  of  them  with  tickets- 
in  which  the  printed  lines  were  one  sixty-fourth  part  of  an 
inch  — the  difiference  in  space  occupied  by  double  and  single- 
leaded  lines  —  further  apart  than  is  required  by  the  code. 
There  are,  however,  says  the  opinion,  other  requirements  of 
the  code  within  the  power  of  the  elector  to  control,  and  these^ 
if  willfully  disregarded,  should  cause  his  ballot  to  be  rejected;. 
he  can  see,  for  instance,  that  his  ballot  is  '^  free  from  every 
mark,  character,  device,  or  thing  that  would  enable  any  one- 
to  distinguish  it  by  the  back";  and  if,  in  willful  disregard  of 
law,  he  places  a  name,  number,  or  other  mark  on  it,  he  cannot 
complain  if  his  ballot  is  rejected  and  he  loses  his  vote.  In 
Wyrnan  v.  Lemon^  51  Cal.  273,  it  was  held  that  if  an  elector 
uses  ink  to  scratch  names  from  his  ballot,  and  by  that  meana- 
the  ballot  becomes  discolored,  such  discoloration  is  not  a  mark 
designed  to  distinguish  the  ballot  from  other  legal  ballotSi. 
and  will  not  authorize  its  rejection. 

In  Coffey  v.  Edmonds,  68  Cal.  521,  a  ballot  had  the  word» 
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''For  Preddeni,  Hancock  and  Englisb,**  written  in  pencil 
upon  its  face  under  the  words  at  the  top  of  the  namee  Elev- 
enth Senatorial  District  It  had  also  on  its  face  '*  For  judge 
of  the  superior  court,  M.  A.  Edmonds/'  and  was  counted  for 
Edmonds,  the  candidate  of  the  Republican  party,  and  it  was 
held  that  the  words  *'  For  President,  Hancock  and  English," 
written  on  the  ballot,  did  not  vitiate  it,  and  that  it  had  no 
*'  mark  or  thing  thereon  by  or  from  which  it  could  be  ascer* 
tained  what  persons  or  what  class  of  persons  used  or  voted  it ": 
PoL  Code,  sec.  1197.  In  Reynolds  v.  Snow^  67  CaL  497,  it  was, 
however,  decided  that  a  ballot  only  eight  inches  and  a  half  in 
length  was  properly  rejected. 

In  Texas  a  statute  of  1879  enacted  that  all  ballots  shall  be 
written  or  printed  on  plain  white  paper,  **  without  any  picture, 
sign,  vignette,  device,  or  stamp  mark,  except  the  name  of  the 
political  party  whose  candidates  are  on  the  ticket;  provided, 
such  ballots  may  be  written  or  printed  on  plain  white  foolscap, 
legal  cap,  or  letter  paper;  provided,  that  all  ballots  contain- 
ing  the  name  of  any  candidate  pasted  over  the  name  of  any 
other  candidate  shall  not  be  counted  for  such  candidate  whose 
name  is  so  pasted,  and  any  ticket  not  in  conformity  with  the 
above  shall  not  be  counted  in  counting  the  votes,  and  no  ticket 
not  numbered  as  provided  shall  be  counted." 

This  statute  has  been  before  the  supreme  court  of  that  state 
several  times.  In  State  v.  Phillips,  63  Tex.  390,  61  Am.  Rep. 
646,  ballots  sufficient  in  number  to  control  the  result  of  the 
election  were  objected  to  as  illegal  on  account  of  their  being 
''diamond-shaped.''  This  was  urged  to  be  a  "device,"  within 
the  meaning  of  the  act,  but  it  was  held  that  the  word  "de* 
vice,''  as  used,  meant  a  figure,  mark,  or  ornament  of  a  similar 
character  with  the  ^pictures,  signs,"  etc.,  enumerated  in  the 
same  connection  and  placed  upon  the  ticket  in  a  like  manner; 
that  the  decisions  tend  rather  to  restrict  the  exceptions  which 
exclude  a  ballot  than  to  extend  them,  and  to  admit  the  bal- 
lot if  the  spirit  and  intention  of  the  law  is  not  violated,  al- 
though a  literal  construction  would  vitiate  it;  citing  Druliner 
V.  State,  29  Ind.  808;  Stanley  v.  Manly,  35  Ind.  276,  and  Kirk 
V.  Rhoads,  46  Oal.  398.  In  reply  to  the  argument  that  the 
purpose  of  the  statute  was  to  preserve  the  secrecy  of  the  ballot 
and  the  independence  of  the  voter,  and  that  this  would  be  de- 
feated by  such  ballots  as  those  in  question,  it  is  observed:  *'If 
this  were  the  case  we  should  not  feel  justified  in  extending  the 
provisions  of  the  statute  beyond  the  legal  import  of  its  terms. 
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....  The  result  as  shown  by  the  tickets  deposited  by  legal 
electors  must  not  be  set  aside  except  for  causes  plainly  within 
the  purview  of  the  law.''  It  is  further  observed  in  substanoe 
that  if  the  law-making  power  had  supposed  the  same  evil  re* 
suits  as  to  destroying  the  secrecy  and  independence  of  the 
ballot  would  follow  from  allowing  tickets  to  be  made  in  dif- 
ferent shapes  as  from  color  and  other  prohibited  features,  it 
doubtless  would  have  prescribed  the  form  of  tickets. 

The  tickets  are  said  to  be  somewhat  in  the  shape  of  a  rhom- 
boid, and  not  only  are  they  not  illegal  from  being  of  this  shape, 
as  the  statute  does  not  prescribe  any  shape,  but  they  are 
easily  folded  in  such  a  manner  as  to  render  it  impossible  foir 
the  closest  observer  to  tell  of  what  shape  tlie  paper  is  when 
spread  out  to  its  full  size,  and  the  spirit  and  intention  of  the 
law  are  not  violated  by  their  use,  or  the  secrecy  of  the  ballot 
or  independence  of  the  voter  interfered  with  by  their  use. 

In  Owens  v.  State^  64  Tex.  500,  ballots  were  objected  to  be- 
cause headed  '^Election  ticket,"  and  others  because  the 
names  of  the  candidates  for  President  and  Vice-President  and 
the  counties  where  the  presidential  electors  resided  were 
printed  on  them.  The  ballots  were  declared  legal,  the  court 
holding  the  statute  to  have  been  intended  to  secure  the  se- 
credy  of  the  ballot  and  to  preserve  the  voter  from  undue 
influence  or  restraint  in  voting,  and  that  all  statutes  tending 
to  limit  the  citizen  in  his  exercise  of  this  right  should  be  lib- 
erally construed  in  his  favor;  that  by  the  word  ''device,"  the 
statute  meant  some  figure,  mark,  ornament,  emblem,  or  cipher 
which  would  distinguish  the  ticket  from  others  cast  at  the 
election;  that  the  word  ''device,"  which  did  not  include  "  the 
residence  of  the  candidates,  for  that  may  be  stated  for  their 
better  identification,"  nor  the  names  of  the  candidates  for 
President  and  Vice-President,  "  for  they  are  indirectly  sup- 
ported by  voting  for  the  electors,"  and  that  the  words  "  Bleo* 
tion  ticket "  printed  on  the  inside,  folded  as  the  ballots  usually 
are,  furnished  no  means  of  distinguishing  the  ballots  from 
others  in  the  box,  it  being  a  mere  description  of  what  follows 
and  as  it  would  be  lawful  under  the  strict  letter  of  the  statute 
to  place  the  words  "  Republican  ticket,"  or  "  Democratic 
ticket,"  on  them,  it  could  not  be  seen  how  the  spirit  of  the  law 
could  be  violated  by  "  the  mere  change  of  one  word  in  the 
beading  of  the  ballot." 

In  Williams  v.  State^  69  Tex.  868,  the  words  *'  Democratic 
ticket "  were  printed  at  the  head  of  the  ballot,  followed  by 
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the  names  of  seyeral  candidates  for  state  officers,  while  about 
its  center  were  the  words  **  People's  ticket/'  followed  by  the 
names  of  the  opposing  or  People's  candidates  for  county  offices, 
and  it  was  held  that  the  ticket  came  within  the  letter  of  the 
law  allowing  **  the  name  of  the  political  party  whose  candi« 
dates  are  on  the  ticket "  to  be  placed  on  it. 

The  Mississippi  statute,  sec.  137,  Code  of  1880,  is  that  ^*  all 
ballots  shall  be  written  or  printed  with  black  ink,  with  a  space 
of  not  less  than  one  fifth  of  an  inch  between  each  name,  on 
plain  white  news  printing  paper,  not  more  than  two  and  one 
half  nor  less  than  two  and  one  fourth  inches  wide,  without 
any  device  or  mark  by  which  one  ticket  may  be  known  or 
distinguished  from  another  except  the  words  at  the  head  of 
the  tickets;  but  this  shall  not  prohibit  the  erasure,  correction, 
or  insertion  of  any  name  by  pencil  mark  or  ink  upon  the  face 
of  the  ballot;  and  a  ticket  different  from  that  herein  prescribed 
shall  not  be  received  or  counted." 

In  Oglesby  v.  Sigman,  58  Miss.  502,  certain  ballots  had  on 
their  face  and  under  the  heading  *^  Republican  National 
ticket,"  a  printer's  line  or  "dash-rule "of  slightly  ornamental 
character,  and  at  three  other  distinct  places  under  a  name  a 
dash-rule,  two  of  them  being  less  fancy  than  the  first  men- 
tioned, and  the  other  being  plain,  and  it  was  held  that  they 
vitiated  the  ballots,  and  that  the  effect  of  the  statute  was  to 
condemn  as  illegal  and  not  to  be  received  or  counted  any  bal- 
lot which  has  on  its  face  or  back  any  device  or  mark  other 
than  the  names  of  the  persons  to  be  voted  for,  and  "  the  words 
at  the  bead  of  the  ticket "  by  which  one  ticket  may  be  distin- 
guished from  another.  As  to  this  case  see,  however,  Lynch  v. 
ChalnierSj  6  Cong.  Blec.  Cases,  338,  6  Am.  &  Bng.  Ency.  of 
Law,  350,  419. 

In  Steele  v.  Calhoun^  61  Miss.  556,  a  printer's  dotted  line 
between  the  last  office  named  on  it  and  the  preceding  name 
was  held  to  invalidate  the  ballot,  the  court  affirming  that  it 
was  not  permitted  to  distinguish  between  the  different  devices 
or  marks  which  may  be  put  on  ballots.  In  the  same  state 
certain  tickets  were  rejected  in  making  the  count  because  the 
names  of  candidates  for  the  legislature  were  found  to  be  less 
than  one  fifth  of  an  inch  apart,  and  this  action  was  affirmed 
m  Perkins  v.  Carraway^  69  Miss.  222. 

Section  5493  of  the  revised  statutes  of  Missouri  of  1879, 
after  stating  that  the  ballot  should  be  a  white  piece  of  paper 
on  which  shall  be  written  or  printed  the  names  of  the  persona 
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▼oted  for,  provides  that  sach  "ballot  shall  not  bear  upon  it 
any  device  whatever,  nor  shall  there  be  any  writing  or  print- 
ing thereon  except  the  names  of  persons  and  the  designations 
of  the  offices  to  be  filled,  leaving  a  margin  on  either  side  of 
the  printed  matter  for  substituting  names.  Each  ballot  may 
bear  a  plain  written  or  printed  caption  thereon  expressing  its 
political  character,  but  on  all  such  ballots  the  caption  or  head« 
lines  shall  not  in  any  manner  be  designed  to  mislead  the  voter 
as  to  the  name  or  names  thereunder.  Any  ballot  not  conforni* 
ing  to  the  provisions  of  this  chapter  shall  be  considered  fraud* 
nlent,  and  the  same  shall  not  be  counted." 

In  Shields  v.  McGregor^  91  Mo.  534,  a  ease  in  which  the 
feature  of  headlines  was  involved,  it  is  said  that  the  statute 
was  passed  in  view  of  the  well-known  fact  that  ballots  are  in 
general  previously  printed,  and  circulated  on  election  day  by 
committees  of  persons  appointed  by  the  respective  politicad 
parties  or  by  those  who  advocate  the  election  of  certain  par- 
ties, and  it  was  held  that  the  purpose  of  the  law  was  to  pro- 
hibit the  use  of  a  caption  calculated  to  induce  the  elector  to 
conclude,  from  an  inspection  of  the  caption  or  headlines  only, 
that  the  persons  thereunder  named  are  of  his  political  per- 
suasion when  they,  or  any  of  them,  in  fact,  are  not;  that  head- 
lines were  not  prohibited  by  the  statute,  but  were  permitted 
by  it,  yet  when  used  they  must  tell  the  truth;  that  the  stat- 
ute fixed  an  absolute  rule  of  evidence,  and  declares  the  pro- 
hibited ballots  fraudulent,  without  regard  to  the  fact  whether 
they  did  in  reality  deceive  the  elector  or  not.  See  also  Turner 
V.  Drake f  71  Mo.  285.  In  State  v.  Watson^  9  Mo.  App.  694,  a 
ballot  having  the  words  ^'and  collector''  after  ^'sherifi',"  thus 
^*  Sheriff  and  collector,"  was  held  to  be  good  and  counted  the 
sheriff  being  also  ex  officio  collector  of  taxes. 

An  Ohio  statute  provided  for  a  single  ballot  on  plain  white 
paper  without  any  device  or  mark  of  any  description  to  dis* 
tinguish  one  ticket  from  another,  or  by  which  one  ticket  may 
be  known  from  another  by  its  appearance,  except  the  words 
at  the  head  of  the  ticket;  ^*and  whenever  any  ballot,  with  a 
certain  designated  heading,  shall  contain  printed  thereon,  in 
place  of  another,  any  name  not  found  on  the  regular  ballot 
having  such  heading,  such  name  so  found  shall  be  regarded 
by  the  judges  of  election  as  having  been  placed  there  for  the 
purpose  of  fraud,  and  such  ballot  shall  not  count  for  the  name 
•o  found";  yet  it  was  held  in  Roller  v.  Truesdale^  26  Ohio  St. 
£86,  that  the  provision  quoted  did  not  exclude  from  being 


Jane,  1892.]  Stats  v.  Saxon.  *  55 

counted  names  of  candidates  for  oonnty  officers  nominated  hj 
a  local  party  organization  and  printed  on  a  ticket  properly 
designated  as  a  county  ticket,  although  such  ticket  was  printed 
<m  and  made  part  of  a  ballot  which  contains  also  the  names 
of  candidates  nominated  by  another  party  for  state  and  dis- 
trict offices  with  words  at  the  head  thereof  intended  to  distin- 
guish it  from  other  tickets  for  state  and  district  offices,  the 
local  oi^anisation  having  no  state  and  district  organisation  or 
candidates,  but  its  members  adhering,  some  to  the  Democratio 
and  others  to  the  Republican  state  and  district  organizations. 

A  statute  of  Connecticut,  enacted  in  1889,  provides  (sec.  1) 
that  the  ballots  shall  be  printed  on  plain  white  paper  furnished 
by  the  secretary  of  state,  as  therein  provided,  and  that  *'  such 
ballots  shall  be  of  uniform  size,  color,  quality,  and  thickness, 
for  each  ballot  of  the  same  class,  to  be  determined  by  the  sec- 
retary. In  addition  to  the  official  indorsement,  the  ballots 
ahall  contain  only  the  names  of  the  candidates,  the  office 
voted  for,  and  the  political  party  issuing  the  same.  The  name 
of  the  party  issuing  the  ballot,  the  title  of  the  office  voted  for, 
and  the  name  of  the  candidates,  shall  be  printed  straight 
across  the  face  of  the  ballot  in  black  ink,  and  in  type  of  uni- 
form size,  to  be  prescribed  by  the  secretary  of  the  state  at 
least  sixty  days  before  any  election  held  under  this  act." 
And  (sac.  9)  *^  ...  if  any  envelope  or  ballot  shall  contain  any 
mark  or  device  so  that  the  same  may  be  identified  in  such 
manner  as  to  indicate  who  might  have  cast  the  same,  it  shall 
not  be  counted,  but  shall  be  kept  by  the  moderator  and  re- 
turned to  the  town  clerk  in  a  separate  package  from  the  bal- 
lots which  are  counted  at  such  election."  And  (sec.  12)  that 
^all  ballots  cast  in  violation  of  the  foregoing  provisions,  or 
which  do  not  conform  to  the  foregoing  requirements,  shall  be 
void  and  not  counted;  provided,  however,  that  any  voter  may 
alter  or  change  his  ballot  by  erasing  any  name  therefrom,  or 
by  inserting  in  place  of  any  name  thereof,  in  writing  or  by 
poster,  the  name  of  any  person  for  any  office  to  be  voted  for 
thereon  other  than  the  person  thereon  named  for  such  office." 

At  an  election  under  this  statute  there  were  regular  ballots 
provided  which  were  prepared  and  issued  by  the  Republican, 
the  Democratic,  and  the  Prohibition  parties  respectively,  these 
parties  being  organized  and  known  by  the  names  stated,  and 
each  party  placing  its  name  at  the  head  of  the  ballot  issued 
by  it.  In  addition  to  these  ballots,  a  ballot  was  issued  by  the 
Republican  party  which  had  at  its  hea4  the  word  ^'  Citizens," 
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in  the  place  of  '*  Republican,"  but  was  in  all  other  iBspect^ 
the  same  as  the  Republicaa  ballots  mentioned  above. 

In  Talcoit  r.  Philbriekf  59  Conn.  472,  it  is  obseryed,  npoQ 
the  part  of  the  majority  of  the  court:  ^'  The  question  relates- 
not  to  the  paper,  but  to  the  printing  or  writing  thereon.  Four 
things  only  are  allowable  —  the  official  indorsementi  the 
names  of  the  candidates,  the  office  voted  for,  and  the  name  ot 
the  political  party  issuing  the  ballot.  .  •  •  Does  such  ballot 
conform  to  the  statute  7  The  ballot  does  not  speak  the  truth. 
It  purports  to  have  been  issued  by  a  Citizens'  party  but  it 
was  in  fact  issued  by  the  Republican  party.  It  implies  that 
there  was  a  Citizens'  party,  but  there  was  not  So  if  the  ar^ 
gument  that  the  name  of  the  party  issuing  the  ballot  may  be 
omitted  altogether  is  sound,  it  will  hardly  justify  a  misrepre- 

sentation The  clause,  '  the  ballots  shall  contain  onlj 

the  names  of  the  candidates,  the  office  voted  for,  and  the  name 
of  the  political  party  issuing  the  same,'  if  construed  by  itself 
might  be  regarded  as  permissive,  and  not  mandatory. 

'*  What  is  the  ballot?  It  consists  not  merely  of  the  paper 
of  the  prescribed  size  and  quality,  but  also  of  the  required 
printing  thereon.  No  part  may  be  omitted.  If  the  name  of 
the  party  may  be  omitted,  so  may  the  name  of  the  candidate 
or  office.    If  either  of  the  last  two  is  left  out,  its  validity  as  a 

ballot  is  destroyed But  this  clause  cannot  be  construed 

by  itself;  it  must  be  taken  in  connection  with  other  parts  of 
the  act.    The  next  sentence  of  the  same  section  is  mandatory 

in  terms It  will  hardly  do  to  say  that  the  statute 

means  that  these  three  things  (those  stated  in  such  '  next  sen- 
tence') shall  be  printed,  if  printed  at  all.  That  is  an  inter- 
polation inconsistent  with  the  spirit  and  object  of  the  act^ 

The  proviso  in    the  twelfth  section  is  significant No 

other  erasure  or  writing  is  allowed.  If  any  other  writing  is 
allowed,  other  provisions  of  the  statute  are  rendered  nugatory 
and  meaningless."  The  ballots  were  held  to  be  illegal  (two 
of  the  five  justices  dissenting). 

In  Fields  v.  Osborne,  60  Conn.  544,  a  Republican  caucus  ad« 
journed  for  the  purpose  of  forming  a  Citizens'  caucus.  There- 
upon ten  or  fifteen  Democrats  who  were  present,  but  had  not 
participated  in  the  proceedings,  came  forward  and  acted  with 
the  Republicans,  about  fifty  in  number,  who  were  present,  in 
nominating  a  Citizens'  ticket,  the  candidates  upon  which  were 
taken  from  both  parties.  A  collection  was  taken  for  the  ex- 
pense of  printing  the  tickets.    No  steps  were  taken  to  efi^ect  & 
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permanent  organisation  of  a  Citizens'  party,  or  to  provide  for 
Its  forthor  existence.  The  Republican  party  issaed  no  tickets, 
and  no  ballots  were  used  at  the  election  except  those  headed 
**  Democratic  ticket "  and  *'  Citizens'  ticket."  The  decision 
was  that  the  **  Citizens'  tickets"  were  issued  by  a  political 
party  within  the  meaning  of  the  statute.  In  the  same  case 
the  words  "For  judge  of  probate,  Henry  H.  Stedman,"  ap- 
peared at  the  bottom  of  the  Citizens'  tickets  in  question,  the 
selection  of  such  officer  at  the  election  in  question  not  being 
authorized,  although  the  Citizens'  caucus  had  made  the  nom- 
ination indicated  by  the  ballot;  and  on  the  Democratic  ballot 
after  *'  For  town  clerk,"  an  officer  to  be  chosen  at  such  election, 
the  words  ^an  ex  officio  registrar  of  births^  marriageSy  and 
deaths**  appeared.  The  words  on  the  Citizens'  ticket  and 
thoee  italicized  as  being  on  the  Democratic  ballots  were  held 
to  avoid  the  ballots. 

**If,"  says  the  court,  "it  was  doubtful  whether  the  act  ap- 
plied to  them,  if  their  legality  depended  upon  a  construction 
of  the  meaning  or  the  language  of  the  act,  our  duty  might  not 
be  plain.  If  they  could  be  held  to  fall  within  the  prohibition 
of  any  mark  or  device  contained  in  the  ninth  section,  instead 
of  within  the  express  prohibition  of  the  first  section,  then  it 
would  be  our  duty  to  inquire  whether  they  constituted  a  mark 
or  device  by  which  the  ballot  might  be  identified  in  such 
manner  as  to  indicate  who  might  have  cast  the  same.  But, 
no.  A  plain  provision  of  the  law  is  violated  in  a  point  con- 
cerning which  the'  act  does  not  authorize  us  to  inquire  into 
the  extent  or  consequences  of  the  violation.  In  short,  the 
legislature  has  seen  fit  to  say  that  if  a  ballot  contains  the  ad* 
dition  to  its  specified  contents  which  these  do,  it  shall  be  void. 
.  •  •  .  In  regard  to  provisions  which  are  plain  on  their  face, 
which  are  not  dependent  upon  the  question  of  good  faith,  or 
the  actual  or  possible  result  of  disregarding  them,  we  can  only 
say,  as  in  TakoU  v  PhUbrieJe^  59  Conn.  472,  the  legislature  has 
spoken,  and  obedience  is  our  first  and  only  duty.  It  is  at 
liberty  to  throw  around  the  ballot-box  such  safeguards  and 
regulations  as  it  may  deem  proper,  and  it  is  the  duty  of  the 
dtizen  to  conform  thereto.  Some  inconvenience  is  not  too 
great  a  price  for  an  honest  and  pure  ballot." 

In  the  same  case,  Fields  v.  Osbomej  60  Conn.  644,  the  Demo- 
eratio  ballots  were  also  objected  to  because  the  word  *'  For " 
was  printed  on  each  of  them  before  the  name  of  every  office 
printed  on  them.     '*  If  it  was  plain  and  clear,"  says  the  court, 
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"  that  the  act,  In  limiting  the  contents  of  the  ballot  to  the 
official  indorsement,  the  names  of  the  candidatefii|  the  name  of 
the  political  party  issning  the  same,  and  the  office  voted  for, 
prohibited  the  use  of  the  word  *  for '  before  the  title  of  the 
office,  we  should  be  bound,  upon  the  principles  herein  already 
recognized  as  sound,  to  declare  the  ballots  void  for  that  reason. 
But  that  the  statute  so  intended  is  not  plain  and  clear.  On 
the  contrary,  the  language  is  ambignous.  There  is  room  for 
honest  and  intelligent  men  to  differ.'' 

Having  referred  to  former  instances  in  which  the  same 
word  had  been  similarly  used,  and  to  the  fact  that  the  Re- 
publican ballots  in  this  very  case  contained  it,  and  as  con* 
firmatory  that  the  language  of  the  act  was  ambiguous,  it  is 
said:  '*If  ambiguous,  it  is  the  proper  subject  of  construction. 
In  discharging  the  duty  of  construing  it  so  that  the  voter 
shall  not  be  deprived  of  his  vote  except  upon  a  plain  and  un- 
ambiguous provision  of  the  law,  we  feel  bound  to  hold  that 
the  act  does  not  in  terms  and  expressly,  nor  by  necessary  con- 
struction, prohibit  the  use  of  the  word  *  for '  before  the  title  to 
the  office.    It  follows,  therefore,  that  neither  its  use  nor  the 
failure  to  use  it  necessarily  and  of  itself  invalidates  a  ballot. 
The  question  of  illegality  is  remitted  to  the  ninth  section  of 
the  act.     If  the  regular  ballots  issued  by  a  political  party 
contain  the  word  ^  for '  before  the  title  of  the  offices  therein 
named,  then  it  cannot  be  held  to  be  a  *  mark  or  device  '  so 
that  the  same  may  be  identified  in  such  manner  as  to  indi- 
cate who  might  have  cast  the  same,  and  ^therefore  it  is  not 
obnoxious  to  that  provision.    If  the  regular  ballots  of  a  polit- 
ical party  omit  the  word  '  for '  in  the  connection  stated,  then 
the  use  of  the  word  on  some  of  the  ballots  cast,  inasmuch  as 
it  would  be  a  mark  or  device  by  which  the  same  might  be 
identified,  would  be  illegaL    Each  case  must  be  governed  by 
its  own  circumstances  and  decided  as  a  question  of  fact  upon 
the  principles  herein  stated.    Upon  the  facta  in  this  case  we 
hold  that  the  ballots  in  question  were  not  illegal  and  void  be- 
cause of  the  use  of  the  word  '  for.' " 

These  decisions  all  recognize,  either  expressly  or  by  impli* 
cation,  the  right  of  the  legislature  to  make  reasonable  regula- 
tions as  to  ballots,  to  the  end  of  preserving  the  purity  of 
elections  and  the  independence  of  the  voter.  In  the  Ohio 
case,  RoUer  r.  Truesddle,  26  Ohio  St.  686,  it  is  said:  "The 
propriety  of  excluding  from  the  count  fraudulent  votes  is  con- 
ceded by  alL    We  also  concede  the  power  of  the  legislature 
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to  declare  a  rule  of  evidence  by  which  fraud  In  a  particular 
case  shall  be  conclusively  established  without  inquiring  into 
the  fact  whether  it  did  or  did  not  exist    Such  rule  is  declared 

by  this  statute  and  must  be  enforced The  purposes 

intended  were:  1.  The  prevention  of  actual  fraud  in  procuring 
an  elector  to  vote  unintentionally  for  a  candidate  whose  name 
IB  not  on  the  regular  ballot  of  his  party;  and  2.  To  remove  in« 
ducements  for  attempting  such  fraud,  by  declaring  that  a 
name  so  printed  in  a  regular  ballot,  instead  of  the  regular 
candidate,  shall  not  be  counted.  Such  wrong  and  such  rem* 
cdy  were  the  full  measure  of  the  legislative  intention."  See 
also  Skidds  v.  MeQregor^  91  Mo.  584,  and  State  v.  McKinnon^ 
8  Or.  499,  500. 

It  is  always  a  question  whether  statutory  provisions  like 
the  one  in  question  are  directory  or  mandatory.  In  StaU  v. 
MeKinnony  8  Or.  493,  where  the  statute  provided  that  the  bal* 
lot  should  be  on  plain  white  paper  without  any  mark  or  des- 
ignation, and  a  ballot  on  colored  paper  was  rejected  as  illegal, 
it  was  said  that,  although  the  authorities  cited  against  the 
rejection  of  the  ballot  sufficiently  UlQstrated  the  principle 
governing  the  construction  of  statutes  defining  the  duties  of 
public  officers  as  to  their  being  mandatory  or  directory,  and 
the  reluctance  of  the  courts  to  construe  statutes  providing  the 
manner  of  elections  so  as  to  defeat  the  public  will  as  expressed 
through  the  ballot-box,  they  disclosed  no  instance  where  a 
voter  had  been  accorded  the  privilege  of  disregarding  a  plain 
provision  of  law  intended  to  promote  the  purity  and  secure 
the  independence  of  elections,  even  in  depositing  his  vote. 
And  in  McCrary  on  Elections,  sec.  501,  where  the  decision  of 
People  V.  Kilduff,  15  111.  492,  80  Am.  Deo.  769,  holding  (under 
a  statute  enacting  that  the  ballot  should  be  on  *'  white  paper, 
without  any  marks  or  figures  thereon  intended  to  distinguish 
one  ballot  from  another*')  that  ballots  printed  on  common 
ruled  foolscap  paper  of  a  bluish  tinge  were  legal;  that  the 
paper  was  white  within  the  meaning  of  the  statute,  and  was 
used  accidentally,  and  that  the  ruled  lines  were  not  placed 
there  for  the  purpose  of  distinguishing  the  ballots,  is  referred 
teas  having  been  decided  upon  the  ground  that  the  paper 
was  not  used  with  an  intent  to  violate  the  statute,  it  is  said: 
It  is  quite  clear  that  where  a  statute  distinctly  declares  that 
ballots  having  distinguishing  marks  upon  them  shall  not  be 
received  or  shall  be  rejected,  it  should  be  construed  as  man- 
datory and  not  simply  directory.    And  in  the  next  succeed* 
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ing  section  the  same  author  says,  that  if  a  statute  prohibits 
the  marking  of  ballots  so  that  they  may  be  distinguished  by 
others  than  the  voter,  and  declares  such  ballots  void,  there  is 
good  reason  for  construing  it  as  mandatory. 

In  our  judgment  the  statutory  provision  under  discussion 
is  mandatory.  Its  purpose  was  that  any  ballot  having  any 
feature  clearly  prohibited  by  it  should  be  deemed  illegal,  and 
not  be  treated  as  the  lawful  expression  of  an  elector's  will. 
To  the  extent  that  the  law-makers  have  gone,  it  is  a  valid 
regulation  of  the  right  to  exercise  the  elective  franchise. 
Viewing  it  in  the  light  of  the  practical  working  of  elections  ia 
so  far  as  the  preparation  and  distribution  of  ballots  go,  we  see 
in  it  nothing  amounting  to  an  unconstitutional  restriction  of 
the  right  to  vote.  The  object  intended  to  be  effected  was  the 
independence  of  the  voter,  and  this  was  sought  to  be  secured 
by  prescribing  to  a  certain  extent  the  form  of  the  ballot,  and 
excluding  from  it  whatever  was  within  the  prohibition  of  the 
provision,  and  thereby  securing  the  secrecy  of  the  ballot;  in- 
violable secrecy  as  to  the  person  for  whom  an  elector  may 
vote  being  the  material  guaranty  of  the  constitutional  man- 
date that  voting  at  popular  elections  shall  be  by  ballot:  State 
V.  Anderson,  26  Fla.  240,  259.  The  nearer  the  lawful  approach 
to  a  perfect  uniformity  of  ballots,  the  more  perfectly  is  the 
secrecy  of  the  ballot,  and  consequently  the  independence  of 
the  voter,  secured.  The  greater  the  uniformity,  the  less  the 
possibility  of  distinguishing  marks. 

It  is,  however,  not  to  be  lost  sight  of  that  a  ballot  will  never 
be  vitiated  by  anything  which  is  not  clearly  within  the  pro* 
hibiting  words  and  meaning  of  the  statute.  The  elector  should 
not  be  deprived  of  his  vote  through  mere  inference,  but  only 
upon  the  clear  expression  of  the  law.  In  Commonwealth  v. 
Woelper,  3  Serg.  &  B.  29,  8  Am.  Dec.  628,  it  is  said:  ''  The 
case  is  certainly  within  the  words  of  the  law.  The  ticket 
had  something  more  than  names  on  it,  but  is  it  within  the 
meaning  of  the  law?  I  think  so."  In  State  'v.  PkUlipSf 
63  Tex.  390,  61  Am.  Rep.  646,  it  is  said  that  the  decisions 
rather  tend  to  restrict  the  exceptions  which  exclude  a  bal* 
lot  than  to  extend  them,  and  to  admit  the  ballots  if  the 
spirit  and  intention  of  the  law  is  not  violated,  although  a 
liberal  construction  would  violate  it.  ...  •  The  result  as 
shown  by  the  tickets  deposited  by  legal  electors  must  not 
be  set  aside  except  for  causes  plainly  within  the  purview 
of  the  law;  and,  in  Owens  v.  State^  64  Tex.  500,  the  doctrine 
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aaaerted  ia  that  all  statutes  tending  to  limit  the  citieen  in  the 
exercise  of  the  right  to  yote  should  be  liberally  construed  in 
his  £avor.  This  is  the  rule  by  which,  in  our  judgment,  the 
statutory  provision  before  us  is  to  be  judged,  and  its  meaning 
arrived  at  and  enforced.  It  is  illustrated  by  the  foregoing 
decisions  of  the  supreme  court  of  Indiana.  In  these  cases, 
though  the  language  of  the  statute  excluding  *'  distinguishing 
marks  or  other  embellishments ''  did  not  confine  such  exclu- 
sion to  the  back  of  the  ballots,  yet,  as  the  inspectors  were  not 
given  power  to  reject  or  refuse  to  count  any  ballot  which  had 
found  its  way  into  the  ballot-box,  but  were  authorized  only  to 
refuse  all  ballots  ofifered  of  any  other  description,  the  statute 
was  construed  to  have  been  intended  only  to  protect  the  voter 
against  having  the  nature  of  his  vote  detected,  before  his  bal« 
lot  went  into  the  box,  through  its  color,  or  some  distinguish- 
ing mark  thereon,  by  other  persons  who  might  be  seeking  to 
control  him  through  intimidation,  or  otherwise,  and  that  this 
purpose  oould  be  attained  as  effectually  as  was  possible  to 
legislative  enactment  by  securing  uniform  external  appear- 
ance, and  hence  that  distinguishing  marks  on  the  inside  or 
fisice  of  the  ballot  could  not  be  held  to  be  within  the  purpose 
or  purview  of  the  statute.  And  it  was  also  held  that  the  bal- 
lots were  good,  even  where  the  printing  of  the  words  on  the 
inside  was  such  as  to  be  visible  on  the  outside,  and  were  even 
actually  seen  by  the  inspectors,  and  that  where  a  ballot  was 
within  the  letter  of  the  statute,  it  was  not  to  be  rejected,  even 
though  it  had  distinguishing  marks. 

And  the  rule  stated  above  is  perhaps  more  fully  applied  in 
the  cases  from  Texas,  referred  to  above.  The  effect  of  these 
Texas  cases  is  that  the  word  *' device,"  associated  as  it  is  with 
the  words  picture,  sign,  vignette,  and  stamp-mark,  is  on  ao- 
count  of  such  association  to  be  construed  to  have  meant  some 
^  figure,  mark,  ornament,  emblem,  or  cipher "  which  would 
distinguish  the  ticket  from  others  cast  at  the  election,  and  not 
to  include  the  shape  of  the  ticket,  the  residence  of  candidates, 
nor  the  names  of  candidates  for  president  and  vice-president, 
nor  the  words  *' election  ticket,"  nor  the  words  '*  People's  ticket," 
printed  about  the  middle  of  the  ticket.  There  cannot  be  any 
doubt  that  the  rhomboid  shape  or  any  of  these  words  was 
equally  as  efficient  an  agent  for  identifying  a  ballot  as  an 
eagle,  a  crescent,  a  flag,  a  square  or  compass,  flowers,  leaves 
and  tendrils,  or  enigmatical  character  would  have  been. 

The  question  what  is  within  the  prohibition  necessarily 
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includes  that  of  ''  what  is  the  prohibition,"  and  to  answer  the 
question  whether  or  not  the  ballots  assailed  in  this  action  are 
within  the  prohibition  of  the  act  of  1887,  we  must  determine 
what  is  its  prohibition.  There  is  no  question  as  to  the  paper 
being  white  or  clear  and  even  cuL  We  have  seen  what  the 
rule  is  as  to  what  may  be  called  the  different  shades  of  white. 
This  case  turns  upon  the  words  *' without  ornament,  designa- 
tion, mutilation,  symbol,  or  mark  of  any  kind  whatever,  ex- 
cept  the  name  or  names  of  the  person  or  persons  voted  for, 
and  the  ofSce  to  which  such  person  or  persons  are  intended  to 
be  chosen."  It  is  entirely  clear  that  the  words  "  National 
Republican  ticket,''  and  those  of  '*Free  Suffrage  ticket," 
printed  as  they  are  in  type  of  the  same  size  as  the  names  or 
style  of  the  oflSce  voted  for,  and  in  the  same  plain  Roman 
letters,  are  not  ornaments,  nor  mutilations,  nor  a  symboL 
Are  they  designations  or  marks? 

The  term  designation,  if  it  stood  alone,  might  necessarily 
mean  any  designation  of  a  ballot,  as  Democratic,  Republican, 
Prohibition,  or  by  other  appellation.  The  meaning  of  design 
nation,  as  found  in  the  dictionaries,  includes  appellation;  it» 
according  to  Webster,  is:  "That  which  designates;  distinctive 
title;  appellation."  According  to  Worcester  its  meaning  is: 
"That  which  serves  to  distinguish."  But  the  distinctive  title, 
or  name,  or  appellation,  definition,  as  distinguished  from  the 
meaning  of  distinguishing  by  marks,  is  not  within  the  mean- 
ing of  the  word  as  it  is  here  used.  This  is  shown  by  the  use  of 
the  words  "ornaments,  mutilation,  symbol,"  and  particularly, 
in  conjunction  with  them,  those  of  "or  mark  of  any  kind 
whatsoever."  Ornaments,  mutilations,  and  symbols  are  marks 
as  distinguished  from  words  or  sentences,  or  appellations,  or 
distinctive  titles,  and  not  only  do  they  indicate  that  it  is  in 
this  character  the  term  "  designation  "  is  used,  but  the  ter- 
minal expression,  "or  mark  of  any  kind  whatsoever,"  shows 
both  that  the  legislature  understood  itself  as  meaning,  by  the 
associated  use  of  each  and  all  the  preceding  terms,  including 
that  of  "  designation,"  things  in  the  nature  of  marks  as  dis- 
tinguished from  words  or  writings,  and  as  intending  by  these 
terminal  words  to  prohibit  any  other  thing  in  the  like  nature 
of  a  mark.  If  it  had  been  the  intention  of  the  legislature  to 
go  beyond  the  distinctive  character  of  the  specific  words,  it 
would  not  have  confined  its  concluding  prohibiting  words  to 
marks,  or  any  particular  class  of  things,  but  would  have  used 
some  general  expression  like  "or  anything  whatsoever."    As 
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it  is,  the  word  '^ designation'*  is  the  only  one  in  the  gronp 
which  Ib  not  confined  in  its  meaning  to  the  classification  of 
marks,  or  that  can  include  in  its  meaning  words  or  appella- 
tions, and  this  being  so,  it  must«  unless  there  is  something  in 
the  statute  to  prevent  it,  be  construed  to  have  been  used  as 
meaning  only  such  designations  as  are  in  the  nature  of  marks, 
wliich  meaning  is  unquestionably  included  in  the  definition 
of  the  word. 

Is  there  anything  in  the  section,  or  in  the  statute,  to  pre- 
clude or  defeat  this  construction?  The  first '  suggestion  is, 
that  the  words  **  except  the  name  or  names  of  the  person  or 
persons  voted  for,  and  the  office  to  which  such  person  or  per* 
sons  are  intended  to  be  chosen,*'  have  this  efiect  If  so,  it  is 
because  they  are  made  an  exception  to  what  would  be  prohib* 
ited  by  the  preceding  words,  but  for  such  exception.  Upon 
both  reason  and  authority  we  do  not  think  this  position  ten* 
able.  The  names  of  the  persons  voted  for,  and  of  the  ofBcei 
which  it  18  proposed  they  shall  fill,  are  not  within  the  prohib- 
itory words,  and  would  not  be  if  the  section  contained  nothing 
that  follows  the  word  ^  whatsoever,"  or,  in  other  words,  only 
contained  what  precedes  the  word  '"except"  Though  the 
provisions  following  the  word  *'  whatsoever "  are  in  form  of 
an  exception  seeming  to  exclude  them  from  the  effect  of  pre- 
ceding words,  they  are  in  fact  not  within  the  meaning  or  pur- 
pose of  these  words.  Not  only  was  it  not  the  purpose  of  these 
words  to  exclude  from  the  ballot  the  names  of  the  persons  and 
offices,  but,  as  we  haye  shown  above,  nothing  is  within  their 
purpose  or  effect  but  things  in  the  nature  of  marks,  as  distin- 
guished from  words  or  appellations. 

This  same  point  was  practically  involved  in  the  Texas 
cases.  There  the  ballot  was,  under  the  statute,  to  be  ''  with- 
out  any  picture,  sign,  vignette,  device,  or  stamp  mark,  except 
the  name  of  the  political  party  whose  candidates  are  on  the 
ticket**  Still  it  was  held  that  the  prohibitory  words  preced- 
ing the  word  **  except "  meant  only  some  figure,  mark,  orna- 
ment, emblem,  or  cipher,  and  did  not  include  the  residence  of 
candidates,  nor  the  names  of  candidates  for  President  and 
Vice-President,  nor  even  the  words  *'  People's  ticket,"  written 
about  the  middle  of  a  ballot  having  the  heading  ^  Demo- 
cratic ticket"  The  very  same  form  of  expression  used  in 
cor  statute  is  to  be  found  in  the  Indiana  statute  (1867).  In 
Missouri  the  statutory  provision  was  that  the  ballot  ''  shall 
Bot  bear  upon  it  any  device  whatever,  nor  shall  there  be  any 
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writing  or  printing  thereon,  except  the  names  of  persons,  and 
the  designation  of  the  offices  to  be  filled,"  yet  allowed  trath- 
fal  captions;  still,  when  a  sheriff  was  ex  officio  collector,  a 
ballot  having  the  words  *'  sheriff  and  collector  "  on  it  was  held 
to  violate  the  law. 

Nor  do  we  think  there  is  in  any  other  part  of  the  statute 
anything  that  can  be  snccessfully  invoked  to  overcome  the 
views  announced  above  as  to  the  effect  of  the  prohibitory 
clause.  The  only  other  feature  that  seems  worthy  of  consid- 
eration in  this  connection  is  the  concluding  clause  of  the  sec- 
tion  under  discussion,  which  clause  is  in  these  words:  **and 
no  ballot  of  any  other  description  shall  be  counted."  In  the 
Texas  statute  it  was  provided  that  ''  any  ticket  not  in  con- 
formity with  the  above  shall  not  be  counted  in  counting  the 
votes";  while  the  Missouri  statute  enacted  that  ** any  ballot 
not  conforming  to  the  provisions  of  this  chapter  shall  be  con- 
sidered fraudulent,  and  shall  not  be  counted."  These  provisions 
merely  announce  the  consequences  to  attend  a  ballot  which 
is  in  violation  of  the  statute;  they  do  not  add  to  or  take  from 
those  provisions  which  prescribe  or  regulate  the  ballot;  it  is 
by  the  latter,  and  not  the  former,  that  we  determine  what  can 
and  cannot  be  on  a  ballot  without  violating  the  law. 

We  fail  to  find  in  the  decisions  falling  under  our  observa- 
tion, unless  it  be  those  in  Connecticut,  anything  which  con- 
flicts with  the  conclusion  indicated  above.  There  is  certainly 
nothing  in  the  Pennsylvania  and  California  cases;  on  the  con* 
trary,  that  of  Coffey  v.  Edmonds^  68  Cal.  621,  might  be  cited 
as  affirmatively  supporting  our  views.  In  the  two  Mississippi 
cases  involving  the  statutory  provision  as  to  '*  any  devioe  or 
mark,"  the  printer's  dash  line,  on  account  of  which  the  ballots 
were  held  illegal,  were  clearly  *'  marks."  We  are  not  called 
upon  to  decide  between  the  conclusion  of  that  court  in  the 
third  case,  PerJAM  v.  Carraway^  69  Miss.  222,  and  the  views 
of  the  California  court  in  Kirk  v.  RhoadSj  46  Cal.  398,  as  to 
the  very  slight  departure  from  the  prescribed  space  between 
names  on  a  ballot. 

In  the  Connecticut  case,  the  court  puts  the  rejection  of  the 
ballot  which  contained  the  name  of  a  candidate  and  office 
not  the  subject  of  choice  at  the  election  in  question,  and  the 
one  which  had  on  it  the  ex  officio  duty  of  the  town  clerk,  on 
the  plain  prohibition  of  the  statute,  that  in  addition  to  the 
official  indorsement,  the  ballot  shall  contain  only  the  names 
of  the  candidates,  the  office  voted  for,  and  the  political  party 
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issuing  the  same,  as  to  whicb,  in  the  opinion  of  tlie  conrt, 
there  was  no  room  for  construction,  or  judicial  power  to  in* 
<iuire  into  the  extent  or  consequences  of  a  violation.  We  do 
not  say  that  this  conclusion,  at  least  in  so  far  as  the  ex  offi* 
<io  feature  of  one  of  the  ballots,  is  not  in  conflict  with  the 
Missouri  case  of  State  y.  Watson^  9  Mo.  App.  594.  In  the  case 
of  Fields  y.  Osborne^  60  Conn.  544,  we  find  that  the  Con« 
necticut  court  in  deciding,  under  the  same  provision  of  the 
statute,  a  question  as  to  the  effect  of  the  use  of  the  word 
^for,^  before  the  name  of  the  office,  admits  that  the  stat- 
ute was  not  plain  and  clear,  but  that  its  language  was  am- 
biguous, and  recognizing  the  rule  upon  which  we  stand  and 
have  asserted  above  —  that  in  such  oases  the  duty  is  to 
eoQStrue  ^'  so  that  the  voter  will  not  be  deprived  of  bis  vote 
•xcept  upon  a  plain  and  unambiguous  provision  of  the  law '' 
»-it  held  that  the  provision  referred  to  did  not  either  in 
terms  and  expressly  or  by  necessary  construction  prohibit 
such  use  of  the  stated  word.  It  further  held,  however,  that 
the  word,  used  as  it  was  in  all  the  tickets  of  the  same  classi 
was  not  within  the  **  mark  or  device  "  provision  of  the  act, 
f et  expressed  the  opinion  that  it  would  have  been  if  some  of 
them  had  had  it  and  others  had  not  In  this  last  expression 
of  opinion  as  to  what  might  or  would  be  the  law  under  certain 
(acts  alone,  and  not  in  anything  decided  as  to  a  case  actually 
before  it,  is  there  even  any  seeming  conflict  between  our  own 
conclusion  and  that  of  the  Connecticut  court?  It  is  apparent 
that  the  statute  of  tiiat  state  goes  much  further  than  ours, 
and  that  in  ours  there  is  much  more  room  for  construction, 
and  we  find  in  the  expression  of  that  court  nothing  in  view 
of  our  statute  and  the  authorities  upon  which  we  rest,  to  shake 
the  conclusion  we  have  reached. 

Oar  conclusion  is  that  the  ballots  assailed  are  legal,  and 
that  it  is  the  respondent,  and  not  the  relator,  who  was  duly 
chosen  to  the  office  in  question  at  the  election  in  1888;  and 
farther,  as  held  in  a  former  opinion  in  this  cause,  that  though 
the  respondent  did  not,  for  the  reasons  there  indicated,  qualify 
and  receive  his  commission  under  that  election,  he  has,  in  the 
absence  of  an  appointment  by  the  governor  since  the  com- 
mencement of  the  new  term,  continued  to  be  clerk  of  the  cir* 
cuit  court  of  Hernando  County  by  virtue  of  his  former  com- 
mission, under  section  14  of  article  16  of  the  constitution: 
State  V.  Saxon,  25  Fla.  792. 

AIL  SE.  EiTn  you  XXXIL  — • 
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Judgment  will  be  entered  for  the  respondent, 
Mr.  Justioe  Tatlob  dissenta. 


BLSonom— Lawb  RaeuLATiNO.  —The  law  mwl  rtgidaie  Iha  right  W 
Tota  by  UoiliUting  iti  lawful  azeroiM  and  pKTenttiig  itt  abnae^  bat  it  most 
not  impair  or  destroy  it:  AUomejf'gtniral  ▼.  Commom  OwmeS^  78  Mich.  645;. 
18  Am.  St  Rep.  468,  and  note. 

ELlOnOHS  —  POWXB  OV  LSGIBLlTUaB  TO  RiGVLATi:  —  It  if  Within  the 
power  of  the  legitlatnre  to  preeoribe  the  manner  of  holding  electione  and  the 
mode  in  whioh  electon  shall  axprees  their  ohoioe:  Panrim  t.  Wkmberg,  130* 
Ind.  661 1  SO  Am.  8L  Rep.  264^  and  note;  bat  it  most  not  so  regulate  eleo* 
tions  as  to  make  the  exercise  of  the  elective  franchise  so  difScnlt  as  to  amoant 
to  a  denial!  Jh  WaU  y.  BarUep,  146  Fk  8t  629;  S8  Am.  St.  Rep.  814^  and 
note. 

ELBonoiiB  —  SrATom  RmuLAmro  ->  Whbi  BfAimATonr — If  a  stntate- 
expressly  deolares  any  aot  essential  to  the  Talidity  of  an  election,  the  ooorta 
most  hold  the  statute  to  be  mandatory,  whether  the  partioalar  aot  nffeota 
the  result  of  the  election  or  not:  Parvm  T«  Wimberg,  130  Ind.  661;  SO  Am. 
St  Rep.  2254,  and  noteu 

ELSonoHB— Ballots— ^BrracT  or  ICarks  on  Dnviois  eir«  See  JM* 
iedff9  T.  Orawfi^  91  OsL  626;  26  Am.  St.  Rep^  212,  and  note;  8tai$  t.  PW 
9p$,  6S  Tex.  390;  61  Am.  Rep.  646,  and  note.  Marks  plaoed  upon  a  ballot 
or  series  of  ballots  must  be  such  of  themselTCs  as  to  furnish  strong  proof 
that  they  were  placed  there  for  the  purpose  of  identification:  People  r.  Board 
^Supenkon,  186  N.  Y.  622.  See  alM  KeUoffg  r.  Hidtmam.  18  OoL  266^ 
and  Cqfqr  T.  Xfman,  92  Cy.  181k 
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Smith  y.  Williams. 

HuoAiro  AVD  Wira  — Marital  Bights  nr  PBonsTT  At  ArwEomQ 
OmLDWMK, — When  by  law  a  husband  is  tha  sole  heir  of  his  wife^  and 
hia  marital  rights  ean  attach  to  her  real  and  personal  property,  her  ehiU 
dren  upon  her  death  will  take  no  interest  in  a  derise  or  legacy  to  whioh* 
nnder  her  deceased  father's  will,  she  wsa  entitled  at  the  time  of  her 
marriage,  and  as  to  which  she  died  intestate. 

HmBAHB  AND  WivB—  Mabttal  Riohts  IK  Pbopsbtt  At  AvFscmro  Ghil- 
]>SBV.— The  fact  that  a  hnsband,  who  has  aoqoired  land  by  Tirtae  of 
his  marital  rights,  and  by  inheritance  as  sole  heir  of  his  wife^  has  often 
declared  while  in  possession-  that  it  belonged  to  hia  children,  and  that 
he  intended  they  should  haTc  it^  together  with  the  fact  that  he  has 
placed  some  of  them  temporarily  in  possession  of  part  of  the  land,  ia 
not  anfficient  to  Teat  the  title  thereto  in  them  nor  to  raise  a  trust  in 
their  f aTor. 

HOIBAND    AXD   Win  ^MARITAL    RlOBTB    HI    PBOPXBTT    At     AVFBOTINO 

Childrbh.  <—  When  a  married  woman  to  whom  her  father  has  dcTised 
part  of  his  estate  predeceases  him  intestate,  her  children  living  at  the 
time  of  the  testator's  death  take  as  her  representatives  nnder  the  will 
of  their  graDdfather;  and  that  part  of  the  eetate  which  their  father  hae 
leceiyed  for  them  in  land,  or  invested  in  land,  and  which  is  capable  of 
identiflcation,  may  be  recovered  by  them  from  him  or  from  any  one  hold* 
ing  nnder  him,  nnless  their  title  has  been  defeated  by  prescription  or 
some  other  means. 

BviniHOB.  *-  ADMUBiom  to  vm  RionrsD  as  Bvidinob  mnst  be  identified 
as  coming  from  one  whoee  admissions  would  be  legal  evidence  in  the  oase. 

Wills — Evidingb.  —  When  a  will  directs  that  land  shall  be  sold  and  slaves 
dirided  in  kind,  evidence  that  the  slaves  have  been  divided  in  kind  and 
assigned  to  the  several  legatees  Is  not  admissible  to  show  that  the  land 
has  been  sold  or  divided  and  allotted  to  the  legatees  in  like  manner. 

IVDOMRBn— ^Statotb  of  LiMiTATiOMa.  —  A  judgment  does  not  become 
dormant  when  execation  thereon  issues  within  seven  years  from  its  ren« 
dition,  and  entry  as  prescribed  by  statute  has  been  made  within  BYmj 
seven  years  thereafter. 
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Jame$  WhiUhead  ar^  J.  H.  Lumpkin^  for  tbe  plaintiff  in 
error. 

H.  T.  Lewii^  J.  C.  Hari^  and  0.  Etardy  for  the  defendant  in 
error. 

BoYNTON,  J.  A  recoyery  must  be  predicated  upon  a  legal 
right.  A  yerdiet,  to  be  sustained,  must  be  supported  by  eyi- 
dence  and  authorized  by  law.  We  do  not  think  the  verdict 
rendered  in  this  case  can  be  maintained  under  either  of  the 
above  truisms.  The  plaintiffs  in  the  court  below,  defendants 
in  error  here,  claim  that  their  right  to  the  land  in  controversy 
is  derived  from  the  will  of  their  grandfather,  John  W.  Rudi- 
sill,  who  died  in  December,  1854,  testate.  Their  father,  H.  D. 
Smith,  one  of  the  executors  under  the  will,  intermarried  with 
two  of  testator's  daughters,  both  of  whom  were  legatees  under 
the  will.  The  first  wife  of  said  Smith,  the  mother  of  three  of 
the  plaintiffs,  was  in  life  when  the  will  was  executed,  but  died 
shortly  before  her  father.  Soon  after  the  death  of  testator, 
said  Smith  married  another  of  his  daughters,  who  died  in 
1867,  leaving  six  children,  who  are  also  plaintiffs.  The  plain- 
tiffs, in  their  petition,  allege  that  the  land  belonging  to  the  es- 
tate of  John  W.  Budisill  was  in  1857  divided  by  the  executors 
among  the  legatees,  and  that  their  father  received  two  shares 
thereof,  one  for  the  children  of  his  first  wife,  and  one  share  for 
the  children  of  his  second  wife,  ''for  it  was  agreed,"  as  they 
allege  in  their  petition,  *'  by  the  executors  and  all  of  the  leg- 
atees, that  it  was  the  true  intent  and  meaning  of  the  will 
that  the  children  of  deceased  legatees  should  represent  the 
parent  in  the  distribution  of  the  estate,  and  in  this  way  H.  D. 
Smith,  their  father,  went  into  possession  of  two  shares  of  said 
estate  and  held  the  same  as  a  continuing  subsisting  trast  for 
plaintiffs  during  his  lifetime,  or  at  least  until  the  lands  were 
■old  by  the  sheriff." 

After  a  careful  scrutiny  of  the  will,  we  regard  this  construc- 
tion of  it  as  unwarranted.  Neither  the  context  of  the  will  nor 
the  facts  disclosed  by  the  record  sustain  the  idea  that  the 
children  of  the  second  wife  represented  their  mother  in  the 
distribution  of  their  father's  estate.  She  was  a/;me  boU  when 
the  will  was  executed  and  when  the  testator  died.  The  leg- 
acy  bequeathed  to  her  was  without  trust,  condition,  or  limita- 
tion, and  consequently  vested  absolutely  in  her  on  the  death 
of  the  testator,  and  she  had  a  perfect  title  to  the  legacy  when 
she  married.     She  was  living  when  land  belonging  to  the 
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tate  was  disposed  of  by  the  executors  in  1857.    It  was  there- 
fore  impossible  for  her  children  to  have  represented  her  as 
deceased,  and  take  her  legacy  while  still  she  lived,  and  some 
of  them  were  not  then  in  eaM.    The  lands  belonging  to  the  es- 
tate were  disposed  of  by  the  executors  in  1857,  and  as  a  result 
of  that  disposition  H.  D.  Smith  then  went  into  possession  of 
the  tract  known  as  the  '*  Home  "  or  "  Bermuda  "  place;  and 
in  1858  he  purchased  from  John  W.  Rudisill,  Jr.,  the  mill 
tract,  and  he  then  went  in.to  possession  of  it  under  a  deed  con- 
veying it  to  him  in  fee.    It  isclaimed  that  he  used, in  paying 
the  purchase-price  of  this  tract,  a  part  of  the  legacy  of  his 
second  wife.    If  this  be  true,  then  in  that  way  he  reduced 
that  portion  of  her  legacy  to  his  possession.    In  1864  Smith 
purchased  and  went  into  possession  of  the  Printup  tract  under 
a  deed  conveying  it  to  him  in  fee.    These  three  tracts  make 
up  the  land  in  controversy,  and  from  the  dates  above  men- 
tioned H.  D.  Smith  was  in  possession  of  the  several  tracts 
and  used  and  controlled  them  in  all  respects  as  his  own,  gave 
them  in  for  taxes,  and  paid  the  same  every  year  until  sold  by 
the  sheriff  in  1876. 

1.  From  this  statement  of  facts,  it  clearly  appears  that 
Smith  reduced  to  his  possession  all  of  the  interest  which  his 
second  wife  had  in  the  land,  whether  acquired  6y  purchase  or 
division  in  kind.  Under  the  law  then  in  force,  upon  marriage 
the  real  as  well  as  the  personal  property  of  the  wife  vested 
in  the  husband,  and  his  occupancy  of  the  land  is  evidence 
that  he  had  reduced  it  to  possession,  even  if  that  were  neces- 
sary to  the  consummation  of  his  right:  Royston  v.  Royston^  21 
Oa.  161;  Cobb's  Digest,  294.  If  Smith's  marital  rights  did 
not  attach  under  the  facts  and  law  above  stated, — if  he  did 
not  acquire  title  to  his  wife's  legacy  by  marriage  and  the  re- 
daction of  same  to  possession,  —  then  the  title  remained  in 
the  wife,  as  there  is  no  evidence  whatever  showing  or  tending 
to  show  that  she  ever  disposed  of  her  title  in  any  way;  and 
when  she  died  in  1867,  under  the  law  as  it  then  was,  her  hus- 
band was  her  sole  heir,  and  bn  the  payment  of  her  individual 
debts,  if  any,  was  authorized  to  take  possession  thereof  with- 
out administration:  Code  of  1863,  sec.  1711;  Bryan  v.  Duncan^ 
11  Ga.  67;  Royston  v.  Royston,  21  Ga.  161;  Bryan  v.  Rooks^  25 
6a.  624;  71  Am.  Dec.  194.  The  law  making  children  joint 
heirs  with  husband  on  death  of  wife  was  not  passed  until  1871: 
Acts  of  1871-72,  p.  48;  Code,  sec.  2484. 

2.  Having  thus  ascertained  that  Smith  had,  by  his  marital 
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fights  and  inheritance,  acquired  a  perfeot  title  to  all  the  inter- 
ests and  rights  which  his  second  wife  had  in  the  land,  and 
that  her  children  never  acquired  any  title  thereto  under  the 
will,  or  any  equity  therein  by  the  distribution  of  the  estate, 
his  often  repeated  declarations  made  while  in  possession,  to 
the  effect  '*  that  the  land  belonged  ta  his  children;  that  he 
received  it  for  the  children  of  his  first  two  wives  —  he  held  it 
for  his  children  ";  '*  I  holding  it  in  trust  for  the  children,  and 
intended  they  should  have  it,*'  and  placing  some  of  his  chil- 
dren temporarily  in  possession  of  parts  of  the  land,  was  not 
sufficient  to  transfer  the  title  from  himself  and  vest  the  same 
in  his  children.  Title  to  lands  must  he  evidenced  by  writing, 
and  such  declarations  could  not  create  for  his  children  an 
express  trust  in  the  land,  for  *'  all  express  trusts  must  be  cre- 
ated or  declared  in  writing ":  Code,  sec.  2310.  These  chil- 
dren of  the  second  wife  had  no  beneficial  interest  in  the  land 
by  the  payment  of  purchase-money  or  any  part  thereof^  nor 
does  the  record  disclose  any  right  or  equity  in  them  to  con- 
«titute  a  predicate  on  which  to  raise  an  implied  trust  by  parol: 
Code,  sec.  2316. 

It  is  insisted  that  the  sheriff's  sale  was  a  contrivance  be- 
tween Smith  and  his  third  wife,  the  plaintiff  in  error,  to  pre- 
vent other  creditors  from  seizing  the  land,  and  for  the  purpose 
of  having  her  purchase  it  at  the  sale  and  bold  it  for  the  de» 
fendants  in  error,  and  to  divide  the  same  amongst  them.  The 
record  shows  that  the  sale  was  resisted  by  affidavit  of  illegal- 
ity; by  taking  homestead;  and  when  brought  to  sale,  the  land 
was  bought  by  the  plaintiff  in  error,  and  the  price  paid  was 
applied  to  an  execution  which  she  had  purchased  for  a  small 
sum,  but  paid  for  with  her  own  money;  and  the  only  promiae 
she  made  was  that  the  defendants  in  error  could  have  it  by 
paying  back  to  her  the  money  she  had  paid  out  for  the  lancL 
This  they  have  never  done  or  offered  to  do.  Smith  recognized 
the  legality  of  the  sale,  and  that  the  purchaser  had  a  legal 
title  and  possession  under  her  title,  and  aided  her  in  procur- 
ing a  loan  of  money  by  pledging  the  land  as  security,  Thia 
would  estop  him  from  now  setting  up  title  if  he  was  alive. 
Whether  it  will  estop  his  heirs  is  a  question  we  need  not  de- 
cide, as  they  do  not  claim  in  this  suit  as  heirs  at  law.  For 
these  reasons  we  think  the  verdict  in  favor  of  the  children  of 
the  second  wife  contrary  to  both  law  and  evidence. 

8.  The  status  and  rights  of  the  children  by  the  first  wife 
are  materially  different.    She  was  a  legatee  under  the  will; 
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the  legacy  to  her  was  "  absolute  and  without  remainder  or 
limitation";  she  predeceased  the  testator,  and  had  children 
living  at  the  time  of  his  death.  Therefore,  by  operation  of 
law,  they  did  represent  their  mother  in  the  distribution  of  the 
estate,  because  *'  if  a  legatee  dies  before  the  testator,  or  is 
dead  when  the  will  is  executed,  but  shall  have  issue  living  at 
the  death  of  testator,  such  legacy,  if  absolute  and  without  re- 
mainder or  limitation,  shall  not  lapse,  but  shall  vest  in  the 
issue  in  the  same  proportions  as  if  inherited  directly  from 
their  deceased  ancestor ": '  Code,  sec.  2462.  Hence,  if  it  be 
clearly  shown  that  the  land  of  the  estate  was  divided  in  kind, 
and  a  share  was  allotted  to  the  first  wife  or  to  her  children, 
and  suoh  share  was  a  part  of  the  land  in  controversy;  or  if 
Smith  bought  a  part  of  the  land  involved  in  this  litigation 
and  paid  for  it  with  a  part  of  the  legacy  to  which  these  chil- 
dren  were  entitled,  then  they  would  be  entitled  to  recover 
such  tract  or  parcel  of  the  land  as  may  be  identified  as  land 
allotted  to  them  in  the  distribution,  or  as  was  bought  and 
paid  for  with  funds  belonging  to  them,  unless  the  defendant 
in  the  court  below  has  acquired  such  a  title  by  prescription^ 
or  otherwise,  as  will  bar  their  right  to  recover. 

4.  The  fifth  ground  in  the  motion  for  new  trial  alleges  error 
in  admitting  in  evidence  the  answer  of  a  witness-in  which  he 
says  that  he  learned  the  facts  therein  from  ^  others,  Smith, 
and  his  wife's  mother."  The  information  obtained  from  Smith 
was  competent  evidence,  but  what  the  witness  learned  from 
*^  others  "  and  his  wife's  mother  was  not.  And  it  being  doubt- 
ful whether  all  or  what  part  of  the  answer  was  learned  from 
Smith,  it  should  have  been  excluded.  Admissions  to  be  re- 
ceived as  evidence  must  be  identified  as  coming  from  one 
whose  admissions  would  be  legal  evidence  in  the  case.  That 
is  not  clearly  done  in  this  instance. 

5.  The  will  directs  that  testator's  land  should  be  sold  by 
his  executors,  and  his  slaves  divided  in  kind.  An  exempli- 
fication from  the  records  of  the  ordinary's  oflSce  showing  that 
slaves  had  been  divided  in  kind  and  assigned  to  the  several 
legatees  by  lot,  even  if  complete  and  regular,  was  not  admis* 
sible  to  show  that  the  land  had  been  divided  and  allotted  to 
the  legatees  in  like  manner. 

6.  The  fieri  faciae  in  favor  of  Sidney  C.  Shivers,  and  the 
one  in  favor  of  Cosby  Connel,  under  which  the  home  or 
Bermuda  place  was  sold,  were  each  issued  from  judgments 
rendered  in  1866,  a  levy  by  sheriff  was  entered  on  both  in 


72  Chattanooga  etc.  R.  R.  Co.  v.  Lyon.      [Greorgia,. 

November,  1868,  and  again  levied  in  July,  1875;  80  they  were- 
not  dormant,  becaase  at  no  time  did  seven  years  elapse  be-^ 
tween  entries,  which  would  prevent  dormancy.  The  fieri 
facioB  in  favor  of  Turner  and  8.  C.  Shivers,  under  which  the 
mill  tract  was  sold,  were  both  dormant,  because  the  judgments 
from  which  these  fieri  facias  issued  were  rendered  after  Jane 
1,  1865,  and  no  entry  had  been  made  on  either,  by  a  proper 
officer,  for  more  than  seven  years  prior  to  entry  of  the  leyy 
under  which  the  land  was  sold.  The  decision  pronounced 
in  the  case  of  Tumw  v.  QruhhB^  58  Ga.  278,  and  reiterated  ia 
Smith  V.  White,  63  Ga.  236,  and  Mondy  v.  Sanders,  76  Ga.  298,. 
we  think  fully  covers  and  sustains  our  ruling  on  this  questioiu 
Judgment  reversed.  __^ 

Husband  aitd  Wiwm — Hu8iuin>  is  Wifb's  Hxn.  —  For  an  extended  dis» 
euMion  of  thia  subject,  see  monographio  note  to  In  re  Ingram^  12  Am.  St . 
Rep.  81.  The  wife's  property  on  her  death  vests  in  her  heirs,  and  her  hna* 
band  has  no  claim  therein.nnless  he  is  one  of  her  heirs:  Bfifford  y.  HtX&man^ 
10  Tez.  6S0;  SO  Am.  Dec.  223.  See  also  Newwmer  ▼.  Orem,  2  Md.  297;  56* 
Am.  Dee.  717;  and  Baldiain  ▼.  Carter,  17  Conn.  201;  42  Am.  Deo.  7S5,  and 
note,  in  which  it  was  held  that  property  devised  to  a  wife  as  her  separate 
estate  went  to  her  administrator,  and  not  to  her  hnsband,  npon  her  dyiii|^ 
without  issue:  Contra,  Hdbint  ▼.  MrClure,  100  N.  Y.  328;  53  Am.  Rep.  194^ 

Admissions  as  Evidrnos.  — See  extended  note  to  RiehardKm  ▼.  Richard* 
$tm,  30  Am.  Dec.  544-549.  Admissions  shonld  be  clearly  proved,  deliberw 
ately  made,  and  precisely  identified  in  order  to  be  good  evidence:  Printmp  r* 
Mitchdl,  17  Ga.  558;  63  Am.  Deo.  258,  and  note;  note  to  WaUaoe  v.  MaUhBmt^ 
99  Am.  Deo.  480. 


Chattanooga,   Rome,  and   Columbus   Bailboad- 

CoMPANY  V.  Lyon. 
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Railroads — Damaobs  fob  Oarrtino  Passrnorb  Paot  Drstinatiov— 
ExcBSSivR  Damaoks.  —  When  a  yonng  lady  passenger  on  a  railway  traua 
is  carried  one  and  one  half  miles  past  her  destination*  and  there  pnt  oflT 
the  train  without  personal  violence  and  without  being  expoeed  to  serious- 
inconvenience,  real  danger,  or  harm  in  walking  back  to  her  destination, 
a  verdict  for  two  thousand  dollars  damages  is  excessive  and  will  not  be 
sustained,  although  the  conductor  in  requesting  and  commanding  her  to- 
leave  the  train  may  have  addressed  her  in  a  loud  tone  of  voice. 

Thr  Law  and  thr  Ladt. — The  courts  of  Georgia  will  never  be  found 
wanting  in  their  respect  and  devotion  to  the  fair  women  of  that  state. 
They  will  always  regard  them  as  incomparably  the  best  and  moot  desire 
able  portion  of  the  population,  and  will  never  be  disposed  to  deny  them 
the  fullest  protection  in  the  enjo>  ment  of  their  rights  which  the  law  prop* 
erly  administered  can  give  without  *'  stretching  "  legal  principles  too  far,. 
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■imply  beeaase  there  ia  a  lady  in  the  case.  At  the  same  time  the  courts 
■nirt  guard  against  that  speoiee  of  "inoarable  insanity**  the  natural 
tendeney  of  which  is  to  nndnly  faTor  the  gentler  sex  as  litigants. 

Bailboads— DoTT  AS  TO  Flao  STATIONS. — The  sale  of  a  ticket  to  a  partio- 
nlar  flag  station,  to  be  used  on  a  given  train,  imports  an  undertaking  on 
tbe  partof  the  railway  company  selling  it,  not  only  to  take  the  passenger 
to  that  station,  but  to  stop  there,  and  allow  him  a  reasonable  time  and 
opportonity  to  alight.  A  ftiilare  on  the  part  of  the  company  to  comply 
with  the  duty  is  generally  negligence  for  which  it  most  respond  in 
damages. 

Railboass  —  DuTT  AB  TO  Flaq  Statioms.  —  When  a  railway  company  sells 
a  tieket  to  a  flag  station  at  which  its  trains  do  not  stop  unless  signaled 
for  the  pmpoae  of  receiving  or  discharging  passengers,  it  is  generally 
the  doty  of  the  conductor  in  charge  of  the  train  to  ascertain  if  any  pas- 
senger is  to  get  off  there,  and,  if  so,  to  stop  and  allow  him  an  opportu- 
nity to  alight.  A  failure  to  perform  this  duty  is  negligence,  for  which 
the  company  is  liable  in  reasonable  damages,  with  additional  damages 
if  tfio  passenger  is  wrongfully  ejected  after  his  destination  is  passed. 
This  rule  is  subject  to  modification  when  the  circumstances  are  such  as 
to  make  it  unfair  and  unjust  to  attribute  negligence  to  the  company. 

W.  W.  Brookes  and  W.  T.  TumbvU,  for  the  plaintiff  in  error. 

Wright  and  Meyerhardt,  for  the  defendant  in  error. 

Lumpkin,  J.  1.  The  testimony  of  the  plaintiff,  formerly 
Hiss  Fincher,  now  Mrs.  Lyon,  was  substantially  as  follows: 
On  April  6,  1889,  she  walked  a  half-mile  to  Holders  Station, 
on  the  Chattanooga,  Rome,  and  Columbus  Railroad,  part  of 
the  way  being  through  the  woods,  and  bought  a  ticket  to 
Brookes  Station,  about  six  miles  distant  The  ticket  was 
exhibited  to  the  jury.  She  took  the  train  about  hal^past  one 
o'clock  in  the  afternoon,  the  conductor  assisting  her  to  get  on. 
He  did  not  ask  her  destination,  nor  did  she  tell  him,  but  after 
helping  her  on  the  train  he  went  on  through  the  car,  and  no 
one  came  to  take  up  her  ticket  She  was  not  accustomed  to 
traveling  on  railroads.  The  train  passed  Brookes  without 
stopping,  and  she  did  not  know  when  it  passed,  but  would 
have  known  that  station  had  she  been  looking.  The  train 
stopped  at  Lake  Creek,  a  mile  and  a  half  beyond  Brookes. 
She  then  went  to  the  door,  and  while  standing  in  the  door, 
and  the  conductor  was  out  on  the  steps,  he  told  her  in  a  loud 
tone  of  Toice,  and  in  the  presence  of  other  people,  to  get  off. 
She  replied  she  did  not  want  to  get  off  there,  and  he  said 
she  must  do  so.  She  told  him  she  was  alone  and  did  not 
know  the  road,  and  he  said  it  was  only  a  mile  and  a  half  up 
the  railroad  to  Brookes.  He  did  not  take  hold  of  her,  but 
when  he  told  her  to  get  off,  she  just  got  off  and  went  on  back 
to  Brookes,  as  he  told  her,  up  the  railroad,  walking.     Some 
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of  tbe  way  was  through  the  woods.  She  did  not  see  anj 
yoong  lady  at  the  station  where  she  got  off,  and  no  ladj 
offered  to  walk  with  her  up  the  railroad.  Plaintiff  was  go* 
ing  to  see  her  sister,  who  resided  a  quarter  of  a  mile  from 
Brookes,  and  intended  to  walk  from  the  station  to  her  sia- 
er's  house.  She  lived  in  the  country,  and  was  in  the  habit 
of  walking  a  good  deal;  was  in  the  habit  of  walking  as 
far  as  a  mile  and  a  half;  would  not  have  considered  that 
much  of  a  walk  if  she  had  known  the  way  and  had  not  been 
alone.  The  day  was  pleasant,  and  she  found  her  way  back 
to  the  station  easily,  and  reached  her  sister's  in  safety.  No 
one  met  her  at  the  station,  nor  did  she  expect  to  be  met  there, 
as  they  did  not  know  at  her  sister's  she  was  coming.  The 
conductor  did  not  say  anything  about  her  stopping  at  Lake 
Creek  and  waiting  fpr  the  next  train,  nor  did  he  offer  to  take 
her  to  Cedartown  and  send  her  back  on  it,  nor  did  she  ask  to 
be  taken  to  Cedartown. 

Two  witnesses  for  the  plaintiff  (Smith  and  Wright)  test!- 
fied  to  an  occasion  when  they  saw  a  conductor  on  this  rail* 
road  treat  a  young  lady  rudely.  One  of  them  fixed  the  time 
of  its  occurrence  as  being  in  March  or  April,  and  the  other  in 
March.  The  former  did  not  see  the  conductor  take  her  by 
the  arm;  the  latter  did.  Both  stated  his  language  and  man- 
ner were  discourteous,  but  neither  positively  identified  the 
young  lady  of  that  occasion  as  the  plaintiff  in  this  case.  One 
said  he  saw  a  resemblance  in  the  plaintiff  to  the  young  lady 
he  saw  put  off  the  train,  and  added  that  his  main  reason  for 
thinking  the  lady  he  saw  on  the  train  was  the  plaintiff  was, 
that  on  reaching  Cedartown  he  met  a  gentleman,  not  a  resi- 
dent  of  Cedartown,  to  whom  he  told  the  incident  on  the  train, 
and  this  gentleman  said  he  supposed  it  was  a  lady  he  was 
expecting  at  his  house  that  day.  The  witnesses  located  the 
conversation  between  the  lady  and  the  conductor  as  beginning 
with  both  parties  inside  the  car. 

It  is  not  at  all  certain,  but,  on  the  contrary,  exceedingly 
doubtful,  that  the  occasion  referred  to  by  these  witnesses  is 
the  same  as  that  to  which  the  plaintiff  testifies,  especially  so 
because  she  herself  does  not  make  the  conduct  of  the  con- 
ductor by  any  means  so  reprehensible  as  they  do,  nor  does 
her  testimony  coincide  with  theirs  as  to  where  the  conversa- 
tion with  the  conductor  began.  The  strong  probability  ist 
that  what  they  saw  and  heard  was  at  some  other  time  and 
involving  some  other  lady.    The  gentleman  at  Cedartown 
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who  said  a  lady  was  expected  at  his  house  the  day  the  wit- 
ness told  him  of  the  iDcident  on  the  train  could  not  probably 
haye  referred  to  plaintiff,  because  she  states  the  visit  she  was 
making  that  day  was  unexpected. 

The  material  parts  of  the  testimony  of  the  conductor  were 
to  the  following  effect:  Brookes  is  a  flag  station  at  which 
trains  do  not  stop  except  to  put  off  or  take  on  passengers. 
When  plaintiff  got  on  the  train  he  understood  from  friends 
who  accompanied  her  to  the  train  that  she  was  going  to 
Brewer's,  a  station  below  Lake  Creek,  and  for  this  reason  and 
the  fact  that  he  had  no  other  passenger  to  get  off  before 
reaching  Lake  Creek,  he  did  not  call  for  her  ticket  before 
reaching  Brookes.  After  discovering  that  she  had  passed 
her  station,  he  politely  offered  to  put  her  in  charge  of  a  lady 
agent  of  the  company  at  Lake  Creek  until  the  next  train 
going  towards  Brookes  came  along,  or  take  her  on  to  Cedar- 
town*  where  he  met  that  train,  and  send  her  back  on  it;  or  if 
she  preferred,  she  could  walk  back  to  Brookes.  She  said  she 
did  not  know  the  way  back,  and  he  told  her  to  keep  down  the 
railroad,  and  the  lady  agent  offered  to  show  her  the  way  or 
go  back  with  her.  She  then  voluntarily  left  the  train.  His 
treatment  of  the  young  lady  was  gentle  and  kind,  and  the 
tone  of  his  voice  perfectly  mild.  The  porter  on  the  train 
corroborated  the  conductor's  statement. 

In  view  of  the  foregoing  summary  of  the  testimony,  there 
ean  be  no  better  way  of  dealing  with  the  merits  of  this  case 
than  to  treat  it  as  if  the  testimony  of  the  plaintiff  presented 
the  exact  truth  of  what  occurred. .  The  jury  certainly  did  not 
accept  the  conductor's  version  of  the  matter,  and  we  have  no 
authority  to  say  they  erred  in  this  respect  They  may  have 
been  influenced  to  some  extent  by  the  testimony  of  Smith 
and  Wright,  but  we  cannot  be  sure  of  .this.  Again,  it  is  very 
doubtful,  as  has  been  seen,  whether  their  testimony  relates  to 
the  real  transaction  under  investigation,  and  even  if  it  does, 
it  is  more  than  probable  that  the  plaintiff  herself  gives  the 
most  accurate  and  reliable  account  of  it  There  can  certainly 
be  no  want  of  fairness  or  justice  to  this  lady  in  accepting 
her  statements  as  absolutely  true.  Thus  viewed,  can  the  ver- 
dict for  two  thousand  dollars  be  sustained?  We  think  not 
According  to  her  own  account,  the  inconvenience  she  actually 
sustained  was  not  at  all  serious.  It  seems  that  it  was  her 
habit  to  walk  a  great  deal,  and  she  says  that  a  walk  of  a  mile 
and  a  half  on  a  pleasant  day  in  April  was  not  '*  much  of  a 
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walk.**  The  fact  that  a  part  of  her  walk  along  the  railroad  was 
**  through  the  woods  "  is  offset  by  the  fact  that  a  part  of  her 
walk  to  the  station  where  she  took  the  train  was  also  ''  through 
the  woods."  Her  difficulty  in  finding  the  way  was  Inconsid* 
arable;  she  had  only  to  follow  the  railroad  track,  and  she  ad- 
mits she  did  so  easily.  It  does  not  appear  that  she  was  ex- 
posed to  any  real  danger  or  harm,  and  there  was  but  little  oc- 
casion for  alarm.  So  far  as  the  facttf  just  recited  are  con* 
eerned,  it  seems  to  us  that  no  unbiased  mind  could  reach  the 
conclusion  that  for  alleged  injuries  of  this  kind  two  thousand 
dollars  would  not  be  utterly  unreasonable  and  extravagant. 

Does  the  behavior  of  the  conductor,  in  connection  with  the 
other  facts,  justify  any  such  finding?  We  feel  constrained  to 
say  it  does  not.  It  was  probably  his  duty,  under  the  circum- 
stances, to  do  exactly  what  he  swears  he  did.  But  discarding 
his  testimony  and  accepting  that  of  the  plaintiff,  he  told  her 
in  a  loud  tone  of  voice  she  must  get  off  the  train.  He  used 
no  insulting  language;  he  did  not  touch  her  or  otherwise  of- 
fer her  personal  violence,  nor  did  he  in  any  way  restrain  or 
control  her  movements  other  than  by  the  request,  or  com- 
mand, addressed  to  her  loudly.  The  element  of  loudness, 
though  not  even  alleged  in  the  declaration,  constitutes  the 
chief  impropriety  of  his  remarks;  and  while  we  do  not,  of 
course,  approve  of  this  manner  of  speaking  to  a  lady,  we  do 
not  think  the  vindictive  damages  included  in  this  large  ver- 
dict are  warranted  by  the  facts  as  stated. 

This  court,  we  trust,  is  not  wanting  in  respect  and  devotion 
to  the  fair  women  of  Georgia.  We  regard  them  as  incompa- 
rably the  best  and  most  admirable  portion  of  our  population^ 
and  will  never  be  disposed  to  deny  them  the  fullest  protection 
in  the  enjoyment  of  all  their  rights  which  the  law,  properly 
administered,  can  give.  At  the  same  time,  we  are  unwilling 
to  subject  ourselves  to  such  a  criticism  as  was  made  by  that 
great  judge,  Hon.  Iverson  L.  Harris,  upon  his  distinguished 
brethren,  in  Clements  v.  Bostwick^  88  Ga.  1,  in  which  he  thought 
they  had  stretched  a  principle  very  far  in  sustaining  a  widow's 
right  to  dower.  Speaking  of  their  judgment,  he  said  it  could 
be  justified  only  on  the  ground  on  which  Steele  defended  Dry- 
den,  who  had  compared  the  Duchess  of  Cleveland  to  Cato^ 
the  wit  vindicating  the  poet  by  saying,  "  there  was  no  stretch- 
ing a  metaphor  too  far  when  a  lady  was  in  the  case.'*  We 
fear  that  courts  and  juries  are  becoming  too  apt  to  stretch 
damages  too  far  when  they  are  to  be  awarded  to  one  of  the 
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gentler  sex.  Judge  Harris  conclades  his  dissenting  opinion 
by  saying:  **For  many  years  I  have  witnessed  with  uneasi« 
nesa  the  quixotism  which  the  bench  displays  whenever  a 
woman  is  a  party,  or  a  woman's  claims  are  inyolved.  I  fear 
that  it  is  an  incurable  insanity,  as  thus  far  it  has  exhibited 
DO  obedience  to  law,  and  is  deaf  to  reason,  and  even  insensi- 
ble  to  ridicule.'' 

The  danger  was  not,  and  is  not,  so  serious  as  this  language 
would  imply,  but  there  is  undoubtedly  good  reason  for  the 
courts  to  guard  against  the  natural  tendency  to  unduly  favor 
women  as  litigants.  Striving  earnestly  to  look  at  the  case 
before  us  carefully  and  impartially,  we  cannot  avoid  the  con- 
viction that  it  affords  an  instance  of  this  kind,  and  that  the 
ends  of  justice  require  another  trial.  It  is  needless  to  cite  the 
numerous  cases  in  which  verdicts  for  large  amounts  have  been 
rendered  in  cases  more  or  less  similar  to  the  present  one,  or  to 
point  out  the  instances  in  which  they  have  been  allowed  to 
stand,  or  have  been  set  aside.  As  each  case  must  at  last  de- 
pend on  its  own  peculiar  facts  and  circumstances  and  be  tested 
with  reference  to  the  same,  precedents  of  the  kind  referred  to 
are  of  no  great  value. 

2.  It  being  doubtful,  as  already  shown,  whether  or  not  the 
testimony  of  the  witnesses  Smith  and  Wright  related  to  the 
transaction  really  in  issue,  it  was  the  province  of  the  jury,  and 
not  of  the  judge,  to  determine  this  question.  The  court, 
therefore,  rightly  admitted  the  testimony  and  gave  the  proper 
instructions  concerning  it,  except  that  he  might  have  made 
the  addition  suggested.  Without  this  addition,  it  can  scarcely 
be  doubted  that  the  jury  understood  they  were  to  disregard 
this  testimony  if  in  their  opinion  it  related  to  another  and 
entirely  different  occasion. 

8.  Complaint  is  made  of  the  following  charge  of  the  court: 
*^  If  the  plaintiff  purchased  a  ticket  at  Holders  Station  to  go 
to  Brookes  Station,  and  got  aboard  of  the  train,  if  they  failed 
to  stop  the  train,  if  the  conductor  failed  to  come  into  the  car 
or  stop  the  car,  according  to  contract,  at  Brookes  Station, 
she  would  be  entitled  to  nominal  damages,  if  that  was  brought 
about  by  no  fault  on  her  part."  It  is  urged  that  this  was 
error  because  Brookes  was  a  flag  station,  and  she  should  have 
given  notice  to  the  conductor,  especially  when  the  evidence 
showed  it  was  only  a  few  minutes'  run;  and  it  was  error  fur- 
ther, because  there  was  no  evidence  of  a  contract  to  stop  at 
Brookes* 
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The  plaintiff  sued  for  an  alleged  tort,  and  not  for  breach  of 
contract  The  theory  of  the  action  is  that  the  defendant  con- 
tracted to  carry  her  to  Brookes  and  land  her  there,  and  that 
its  Tiolation  of  this  oontract  was  a  breach  of  its  duty  as  a  oom- 
mon  carrier,  constituting  a  tort  for  which  she  can  recover,  and 
in  oonnection  therewith,  also  for  the  alleged  wrongful  and 
tortious  conduct  of  the  conductor  in  ejecting  her  from  the  train 
after  passing  her  station.  The  above  quoted  charge  waa 
doubtless  given  upon  the  idea  that  the  sale  of  the  ticket  to 
Brookes  Station  was  an  absolute  contract  by  the  defendant  to 
stop  the  train  there,  with  or  without  notice  to  do  so  from  the 
passenger,  and  that  a  failure  to  stop  would,  consequently,  be 
a  breach  of  duty  amounting,  as  stated,  to  a  tort  for  which  the 
plaintiff,  whether  actually  damaged  or  not,  could  recover  at 
least  nominal  damages.  In  view  of  the  nature  of  the  action 
as  above  stated,  and  of  the  evidence  submitted,  the  charge 
was  correct  if  the  sale  of  the  ticket  to  Brookes  Station  neces- 
sarily involved  an  absolute  and  unconditional  undertaking  by 
the  defendant  to  stop  the  train  there.  If,  however,  the  con- 
tract  was  not  thus  absolute,  and  it  was  the  duty  of  the  passen- 
ger to  notify  the  conductor  of  her  desire  to  stop  at  this  station, 
the  mere  failure  to  stop  would  not  entitle  her  to  even  nominal 
damages. 

As  a  general  rule,  we  think  the  sale  of  a  ticket  to  a  partic- 
ular station,  to  be  used  on  a  given  train,  imports  an  under- 
taking on  the  part  of  the  company  not  only  to  take  the 
passenger  to  that  station,  but  to  stop  there  and  allow  him 
reasonable  time  and  opportunity  to  alight  liCaving  out  of 
consideration,  for  the  present,  the  question  whether  or  not 
there  may  be  instances  when  this  rule  should  not  operate,  it 
would  seem,  in  the  absence  of  some  special  reason  for  requir- 
ing a  passenger  to  notify  the  conductor  of  his  destination  be* 
fore  being  called  upon  to  exhibit  his  ticket,  that  so  doing 
would  be  ingrafting  upon  the  contract  a  condition  outside  of 
its  terms  and  not  usually  contemplated  by  the  purchaser. 
The  holder  of  the  ticket  has,  ordinarily,  the  right  to  assame, 
when  he  buys  it,  that  the  company  will  safely  land  him  at 
his  destination.  Accordingly,  he  has  the  right  to  presume 
the  conductor  will  call  for  his  ticket  before  reaching  the  sta- 
tion specified,  and  thus  obtain  notice  of  the  fact  that  he  de- 
sires to  stop  at  such  station.  Of  course,,  when  the  conductor 
takes  up  and  examines  the  ticket,  the  information  will  be  thus 
conveyed  to  him  that  he  has  a  passenger  for  this  station,  and 
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there  will  be  no  difficulty  at  all  in  his  carrying  out  the  con- 
tract which  has  been  made  between  the  company  and  the 
passenger.  When  a  railroad  oompany  sells  tickets  to  a  sta* 
tion  of  this  kind,  it  tinqnestionably  does  so  for  the  purpose  of 
obtaining  the  money  of  its  customers,  and  all  of  its  employ- 
ees certainly  ought  to  know  that  upon  every  passenger  train 
there  are  likely  to  be  one  or  more  passengers  for  such  stations. 
Beyond  doubt  the  agent  who  sells  the  ticket  is  aware  of  the 
&ct  that  there  will  be  on  the  train  for  which  the  ticket  is  sold 
a  passenger  of  this  kind,  and  in  most  omw  the  conductor  will 
be  able  to  ascertain  the  fact  by  prompt  and  proper  attention 
to  his  duties.  Every  company  should  so  conduct  its  passen- 
ger business  as  to  adequately  serve  ail  of  its  customers,  and 
if  any  company,  without  sufficient  excuse,  fails  to  do  this,  the 
omission  amounts  to  negligence,  and  it  will  be  responsible  for 
the  consequences.  The  general  rule,  therefore,  as  to  the  duties 
of  railroad  companies  toward  passengers  holding  tickets  for 
flag  stations  should  be  as  we  have  stated;  but,  as  already  in- 
timated, we  do  not  think  this  rule  should  be  inflexible. 
There  may  be  circumstances  under  which  a  passenger  for  a 
flag  station  is  carried  beyond  his  destination  when  it  would 
not  be  fair  or  just  to  attribute  the  fact  to  the  company's  neg- 
ligence. 

In  a  recent  Texas  case,  Oidf  etc.  Ry  Co.  v.  Ryan^  18  S.  W. 
Rep.  866  (Tex.  Ct.  of  App.,  March  23,  1892),  it  appeared  that 
defendant  in  error  bought  a  ticket  to  a  flag  station,  knowing 
it  was  such,  and  that  trains  did  not  stop  there  '*  unless  some 
request  was  made  upon  the  conductor  to  do  so."  It  would 
seem  that  he  bought  the  ticket  subject  to  the  condition  that 
he  must  notify  the  conductor  of  his  destination,  and  failing 
to  do  so,  it  was  held  he  was  not  entitled  to  recover.  Aside 
from  instances  like  this,  there  may  be  other  occasions,  which 
we  will  not  attempt  now  to  specify  or  enumerate,  when  the 
conductor  will  be  prevented,  without  fault  on  his  part,  from 
ascertaining  in  time  the  desire  of  a  passenger  to  stop  at  a  flag 
station,  or  when,  under  the  circumstances,  it  is  manifestly  the 
duty  of  the  passenger  to  see  to  it  that  the  conductor  has  the 
necessary  information.  In  cases  of  doubt  as  to  which  should 
take  the  initiative,  the  question  may  very  properly  be  left  to 
the  jury. 

This  was  done  in  the  present  case,  in  that  portion  of  the 
charge  relating  to  the  alleged  tortious  conduct  of  the  conduc- 
tor in  ejecting  the  lady  from  the  train.    The  court  said:  '*  It 
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is  charged  that  it  was  negligence  in  the  conductor  in  failing 
to  go  back  and  inquire,  and  that  that  brought  up  this  trouble. 
It  is  for  you  to  say  what  is  negligence  in  this  case,  —  whether 
it  was  negligence  for  him  to  fail  to  go  back  in  that  train,  and 
to  pass  that  station  without  going  back  to  inquire.     I  charge 
you  that  it  is  the  duty  of  a  railroad  company  to  take  extraor- 
dinary care  of  its  passengers.    It  is  for  you  to  say  whether  or 
not  he  discharged  his  duty,  —  whether  or  not  it  was  his  duty 
to  go  back  and  inquire  where  the  young  lady  wanted  to  go." 
Under  the  circumstances  of  this  case,  this  charge  was  quite 
as  liberal  to  the  company  as  it  had  any  right  to  expect.     The 
jary  found  that  the  duty  of  notifying  the  conductor  of  her 
destination  was  not  primarily  imposed  upon  the  plaintiff,  and 
assuming  this  finding  to  be  correct,  it  follows  that  there  was 
a  breach  of  duty  on  the  part  of  the  company  entitling  her  to 
a  recovery,  in  which  additional  damages  to  a  reasonable 
amount  for  her  wrongful  ejection  from  the  train  could  very 
properly  be  included. 

4.  In  none  of  the  remaining  grounds  of  the  motion  for  a 
new  trial  does  it  appear  that  any  error  was  committed  by  the 
court  below,  requiring  the  grant  of  a  new  trial.  The  judg- 
ment  is  reversed  solely  for  the  reason  stated  in  the  first  head- 
note. 

Judgment  reversed.  

The  raling  ia  the  principal  eaee  wm  subeeqaently  affirmed  ia  OaidweH 
T.  Bichmond  etc  B.  B.  Co.,  89  Ghu  650-553,  where  the  oonrt  aaid:    '*A 
railroad  conductor  ehould  not  collect  and  accept  from  a  paasenger  her  far* 
to  a  particular  station,  knowing  she  intends  and  desires  to  get  oflf  (Imi^ 
unless  he  expects  to  stop  the  train  at  that  station  and  allow  her  to  alight.     Ia 
this  case  the  plaintiff  paid  her  fare  while  the  train  was  still  within  the  oorpor- 
ate  limits  of  Atlanta,  and  distinctly  informed  the  oondnotor  where  she  wished 
to  leave  the  train.    It  was  his  duty,  if  he  did  not  intend  to  stop  there,  to 
tell  her  so,  decline  to  take  her  money,  stop  the  train  at  once,  and  allow  bar 
to  get  off  in  the  dty.    By  accepting  the  fare  under  the  cironmstanoes  stated, 
he  became  charged  with  the  duty  of  stopping  at  her  station  and  affording 
her  an  opportunity  to  get  off.    He  certainly  had  no  right  to  carry  her  be* 
jond  this  station  to  another  place.    A  breach  of  a  contract  made  by  a  oom* 
men  carrier  with  one  of  its  passengers  is  a  breach  of  its  public  duty  for  wbiob 
it  is  liable  in  tort    In  support  of  above  rulings*  see  Chattanooga  eta  B.  JL 
Co,  V.  Lyon,  89  Ga.  16  ";  ante,  p.  72. 

Railboadb  —  Carrtino  Passing  ebs  bbtond  Dkstination. — Bxxmplart 
Bamaobs  will  not  be  allowed  for  the  failure  to  stop  a  train  at  a  station  and 
give  a  passenger  an  opportunity  to  alight  unless  the  failure  to  stop  was  will, 
fnl  or  the  wrong  was  aggravated  by  the  manner  of  the  trainment  Darrak 
^.  liUnoiiete.  B.  B.  Co.,  d5  Miss.  14;  7  Am.  St.  Rep.  629;  Thompton  v.  jVw 
Orleani  ite.  B.  B,  Co.,  50  Misa  315;  19  Am.  Hep.  12.    For  instances  in  whicb 
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exemplary  damagM  will  be  allowod  for  a  failvre  to  flop  A  train  and  let  a 
passenger  off  at  his  destination,  lee  Alabama  etc  R.  B.  Oa,  w»  Sellert,  93  Ala* 
1h  90  Am.  8tL  Rep.  17;  ^Mmtfeft  ▼.  Mkhnumd  e«&  A  A  Col,  85  a  a  493;  tt 
Am.  8t  Bap.  883.  A  paaaenger  negligently  carried  beyond  hit  station  m^ 
veeoTer  damages  for  the  inoonyenienee,  loes  of  time,  and  labor  of  trayeliag 
back:  PeHMMjfivama  R.  B.  Co.  r.  AtpeU,  23  Pa.  St.  U7;  82  Am.  Dea  323,  and 
note.  See  also  note  to  Walker  ▼.  Vi/Mmrg  eie,  B.  S.  Co,,  17  Am.  St  Rep. 
428. 

Railkoaos  —  Duty  to  Stop  at  Flag  Stations.^  A  nulroad  company 
win  be  liable  for  its  failure  to  stop  at  a  flag  station,  and  take  on  a  paasen* 
■gor  to  whom  it  has  sold  a  ticket  to  and  from  snch  station,  where  the  train 
was  properly  flagged:  Freenianr.  Dr'roU  etc.  B,  R.  Col,  86  Mich.  677;  BaO- 
^oa^  T.  Adcodk,  62  Ark.  40&  See  Biehmond  eie.  B.  B.  Oo.  r.  Aekbg,  79  Va. 
1805  62  Am.  Rep.  820. 
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Slaitdsr-^Flbadxno.  —In  an  action  for  slander,  a  plea  of  priTileged  eoa> 
mnnication  may  be  joined  with  a  plea  of  the  general  istne.  The  speak* 
ing  d  the  words  need  not  be  expressly  admitted  by  plea,  bat  may  be 
admitted  hypothetically.  In  snch  case  the  defendant  may  be  compelled 
npon  the  trial  to  elect  npon  which  plea  he  will  rely. 

Blahdbii — Plbadiko  Pjuyilsobd  CoMMiriacATioir.-^Apleaof  priTileged 
eommnnication  in  an  action  for  slander,  which  shows  that  the  oecasion 
was  pririleged,  is  not  insufficient  becanse  it  fails  to  show  that  the  wofda 
were  spoken  under  such  circumstances  as  to  make  them  privileged. 

&.AXDsa. — From  Lakouaqs  pbr  si  Slamdsrous  Maliob  u  Ihfsbbu^ 
bnt  this  inference  may  always  be  rebutted  bj  proof  of  the  occasion,  or 
other  circnmstancee  of  justification. 

fiLAmnR— Byidehob  ov  Fbitilbobd  Goiocvnioation.— When  ia  an  actioB 
for  slander  the  occasion  on  which  the  words  were  spoken  is  pleaded  as 
priTileged,  all  facts  calculated  to  throw  light  npon  the  tnw  eharacter 
of  the  occasion  are  admissible  in  evidenoe. 

Slabdbr — BviDXHOB  OF  Pbiyilboid  GoMMUKiOATioir.  — The  defendant  ia 
aa  action  for  slander  cannot  testify  that  the  communication  alleged  was 
priTileged.  This  is  a  queetioa  of  law  arising  from  the  oooasion  and  the 
reUtioa  of  the  parUes. 

SiiAiiaaa — Pbitiliosd  CoiCMVNiaAnoN.  -»A  oommunioation,  to  be  priTi* 
leged,  must  be  spoken  with  reference  to  the  subject-matter  in  hand.  If 
tiie  speaker  goes  further  and  makes  a  defamatory  charge  against  the 
plaintiff  about  something  having  nothing  to  do  with  the  matter  in  hand, 
it  ifl  not  protected.  Nor  can  the  privilege  be  made  to  depend  merely 
npon  the  defendant's  good  faith  and  belief  in  the  relevancy  of  the  state- 
ment made,  and  not  in  any  degree  npon  its  aotual  relevancy  to  the  sub* 
jeot-matter. 

W.  H.  Kimbraugh^  HinUm  and'^CtUU^  and  R.  F.  Lytm^  for 
ihe  plaintiff. 

/.  W.  Hay  good,  J.  M.  Du  Aw,  amd  Hvm^  Sh^ibrM, 
FeUeVf  for  the  defdndant 
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Simmons,  J.  An  action  for  words  was  brought  by  Jone» 
against  Forehand,  his  declaration  alleging  that  in  November^ 
1886,  the  defendant  falsely  and  maliciously  spoke  to  J.  J. 
Turner  thus:  ^  I  want  you  to  go  down  to  the  Drumright  plac^ 
and  arbitrate  the  matter  between  Jones  (the  plain tifif)  and 
myself.  I  want  to  settle  up  with  him.  He  has  already 
stolen  two  bales  of  cotton  from  me,  and  I  want  to  get  him  oft 
before  he  steals  any  more  cotton  from  me.''  The  defendant 
pleaded  not  guilty,  mitigation,  and  privileged  communicatioiu 
The  jury  found  for  the  defendant  on  the  plea  of  privileged 
communication.  A  new  trial  was  denied,  and  the  defendant 
excepted.  ^ 

1.  It  is  assigned  as  error  that  the  court  overruled  the  plain* 
tiff's  demurrer  to  the  plea  on  which  the  verdict  is  based.  The 
demurrer  was  upon  the  following  grounds:  1.  That  said  plea 
did  not  set  up  any  suflScient  defense  to  the  plaintiff's  action;  2. 
That  the  plea  did  not  show  or  admit  that  the  defendant  had 
made  use  of  the  words  in  the  plaintiff^s  declaration  alleged,  it 
appearing  from  the  pleadings  that  the  plea  of  general  issue 
was  then  and  there  in  and  had  not  been  stricken  or  with* 
drawn;  8.  That  the  plea  did  not  show  that  the  words  alleged 
to  have  been  spoken  were  of  such  a  character  or  were  spokea 
under  such  circumstances  as  would  make  them  a  privileged 
communication;  and  4.  That  the  law  in  regard  to  the  action 
for  words  did  not  contemplate  the  use  of  slanderous  words  as 
being  privileged  under  any  circumstances  whatever,  but  that 
slanderous  words  per  $e  could  in  no  case  be  a  privileged  com* 
munication. 

It  is  also  complained  that  the  court  erred  in  charging  the 
jury  in  regard  to  this  plea,  as  follows:  **  These  three  pleaa 
(the  general  issue,  mitigation,  and  privileged  communications 
in  bar  of  right  of  action)  he  (the  defendant)  is  authorized  by 
law  to  file,  whether  they  appear  to  be  contradictory  or  not. 
It  is  the  right  of  a  party  sued  to  file  as  many  and  as  contra* 
dictory  pleas  as  he  sees  proper."  This  is  assigned  as  error 
because  no  plea  can  be  filed  or  sustained,  so  long  as  the  gen* 
eral  issue  remains,  that  does  not  admit  in  ha^  verba  the  words 
spoken  as  alleged  in  the  declaration. 

Where  a  defendant  pleads,  in  addition  to  the  general  issue, 
that  he  was  authorized  by  law  to  do  the  act  complained  of, 
he  may  be  required  at  the  trial  to  elect  upon  which  defense 
he  will  rely,  for  the  code  declares  that  by  the  latter  of  these 
pleas  '*he  admits  the  act  to  be  done"  (sec.  3051);  and  oC 
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conrse  he  cannot  admit  the  act  and  at  the  same  time  require 
proof  of  it  by  insisting  upon  a  plea  by  which  the  act  is  denied. 
But  while  this  inconsistency  may  prevent  the  consideration  of 
both  pleaSy  it  does  not  prevent  the  filing  of  both.  The  right 
to  file  them  together,  notwithstanding  such  inconsistency,  is 
clear,  under  the  code,  sec.  8453:  Rigden  ▼•  Jordan^  81  Oa.  671. 
Their  inconsistency,  therefore,  was  no  ground  for  striking 
either  one  of  them  on  demurrer.  While  the  plaintiff  had  a 
right  to  require  the  elimination  of  one  or  the  other  of  these  de- 
fenses, he  did  not  avail  himself  of  this  right  in  the  proper 
manner.  If  he  objected  to  the  consideration  of  both  of  them, 
it  was  his  right  to  insist  that  the  defendant  should  elect  be* 
tween  them,  and  that  the  plea  of  privilege,  if  relied  upon, 
should  be  treated  as  an  admission  that  the  words  were  spoken, 
and  as  dispensing,  therefore,  with  proof  of  that  fact  That  the 
speaking  of  the  words  was  admitted  by  this  plea  hypotheti- 
cally,  and  not  expressly,  was  not  a  good  objection.  Under 
our  system  of  pleading,  hypothetical  averments  in  defensive 
pleadings  have  been  held  allowable:  Urquhart  v.  Pouellj  54 
Qa.  29;  and  besides,  under  section  3051  of  the  code,  the  plea 
of  privilege,  if  relied  upon,  is  tantamount  to  an  express  admis- 
sion that  the  words  were  spoken.  If  the  defendant  is  com- 
pelled to  elect,  and  he  elects  to  rely  upon  this  plea,  the  effect 
is  the  same,  whether  the  words  are  admitted  expressly  or  not. 
Nor  is  the  plea  insuflScient  on  the  ground  that  it  fails  to 
show  that  the  words  were  spoken  under  such  circumstances 
as  would  make  them  a  privileged  communication.  After 
stating  the  terms  of  a  contract  under  which  the  title  to  cotton 
cultivated  by  the  plaintiff  was  to  remain  in  the  defendant  as 
landlord  until  the  former's  indebtedness  to  him  should  be 
paid,  the  plea  alleges,  in  substance,  that  a  dispute  arose  be-* 
tween  them  ^  as  to  plaintiff's  disposing  of  the  two  bales  of 
cotton  on  which  defendant  had  a  landlord's  lien,"  and  '*  as  to 
the  amounts  that  plaintiff,  both  as  tenant  and  cropper,  was 
indebted  to  defendant,  and  the  quantity  of  the  crops  still  un- 
sold and  on  the  land  cultivated  by  plaintiff  as  tenant  and  as 
cropper";  and  that  to  settle  and  adjust  this  dispute,  they 
agieed  that  each  should  select  a  man  to  represent  himself, 
and  the  defendant  selected  Turner;  and  in  informing  Turner 
of  the  purpose  for  which  he  had  been  chosen, ''  endeavored  to 
pQt  him,  as  his  confidential  friend  who  was  so  to  represent 
Um,  into  possession  of  all  the  facts  and  circumstances  in  and 
attending  the  subject-matters  of  dispute  and  contention  be- 
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tween  plaintiff  and  defendant;  and  that  this  is  the  occasion 
upon  which  plaintiff  alleges  the  defendant  spoke  the  words 

set  forth  in  his  declaration Defendant  says  that  this 

conversation  with  Turner  was  private  and  confidential,  and 
that  all  he  said  to  Turner  about  said  matters  of  difference  and 
about  plaintiff  was  said  without  malice  toward  plaintiff  and 
with  the  bona  fide  intent  on  the  part  of  defendant  to  protect 
his  own  interest  in  the  subject-matters  of  dispute  where  it  was 
very  materially  concerned.  Wherefore  defendant  says  if  he 
spoke  the  words  alleged  by  plaintiff,  and  spoke  them  on  the 
occasion  and  under  the  circumstances  and  surroundings  as 
above  set  forth,  and  without  malice  toward  plaintiff*  they 
were  privileged  communications." 

Our  code  (sec.  2980)  includes  among  privileged  commanica- 
tions  *'  statements  made  with  the  b<mafide  intent  on  the  part 
of  the  speaker  to  protect  his  own  interest  in  a  matter  where  it 
is  concerned."  According  to  this  plea,  the  alleged  defama- 
tory statement,  if  made,  was  made  at  a  private  and  confiden- 
tial interview  between  the  defendant  and  a  oerson  selected  to 
represent  him  in  the  settlement  of  a  dispute  with  reference  to 
the  two  bales  of  cotton  to  which  the  statement  related,  and 
which  involved  the  plaintiff's  conduct  in  disposing  of  this  cot- 
ton, and  it  was  made  with  the  bona  fide  intent  on  the  part  of 
the  defendant  to  protect  his  own  interest  in  that  matter.  The 
occasion  therefore  was  privileged.  Whether  the  language  and 
manner  of  the  communication  in  characterizing  the  plaintiff's 
disposing  of  the  cotton  as  stealing  was  so  far  in  excess  of 
what  the  occasion  warranted  as  to  show  malice  on  the  part  of 
the  defendant,  and  therefore  deprive  him  of  the  protection 
afforded  by  the  occasion,  was  a  question  for  the  jury.  A  state- 
ibent  made  npon  such  an  occasion,  if  pertinent  to  the  matter 
in  hand,  is  prima  facie  protected;  and  this  protection  remains 
until  overcome  by  proof  of  express  malice;  and  though  the 
language,  if  violent  or  excessive,  may  amount  to  proof  of  ex- 
press malice,  it  should  be  left  to  the  jury  to  say  whether  it 
amounts  to  such  proof  or  not:  Iffolkard's  Starkie  on  Slander 
and  Libel,  sec.  825,  *282  et  seq.;  sec.  577,  *454. 

The  remaining  ground  of  the  demurrer,  viz.,  that  langpiage 
per  M  slanderous  is  in  no  case  protected,  was  not  pressed  in 
this  court;  and  on  this  point  the  law  is  too  well  settled  to  re* 
quire  discussion.  From  language  per  se  slanderous  malice  is 
inferred,  but  this  inference  is  always  subject  to  be  rebutted  hy 
proof  of  the  occasion  or  other  circumstances  of  justification. 
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2.  One  of  tbe  grounds  of  the  motion  for  a  new  trial  is,  that 
the  court  permitted  the  defendant  to  testify  that  the  plaintiff 
was  indebted  to  him  in  money  and  cotton  as  a  ^  cropper," 
the  plaintiff  objecting  that  the  same  was  illegal  and  irrelevant. 
It  18  recited  in  this  ground  that  the  court  admitted  the  testi- 
mony as  illustrating  the  truth  of  the  plea  of  privileged  com- 
munications. Where  an  occasion  is  pleaded  as  privileged,  all 
fitcts  calculated  to  throw  light  upon  the  true  character  of  the 
occasion  are  admissible  in  evidence;  and  according  to  this 
plea,  the  object  of  the  settlement  in  which  the  two  bales  of 
cotton  were  involved,  was  to  arrive  at  the  plaintiff's  indebt- 
edness to  the  defendant. 

3.  Another  ground  of  the  motion  is  that  the  court,  over  ob- 
jection, permitted  the  defendant  to  testify  that  the  communi- 
cation alleged  in  the  declaration  was  privileged.  The  admis- 
sion of  this  testimony  was  clearly  improper.  A  witness  cannot 
be  thus  permitted  to  give  his  opinion  as  to  the  law  of  the  case. 

4.  It  is  complained  that  the  court  instructed  the  jury  as 
follows:  "  One  may  publish,  by  speech  or  writing,  whatever 
he  honestly  believes  is  essential  to  the  protection  of  his  own 
rights,  or  to  the  rights  of  another,  provided  the  publication  is 
not  unnecessarily  made  to  others  than  to  those  persons  whom 
he  honestly  believes  can  assist  him  in  the  protection  of  his 
own  rights,  nor  to  others  than  those  whom  he  honestly  believes 
will,  by  reason  of  a  knowledge  of  the  matter  published,  be 
better  enabled  to  assert,  or  to  protect  from  invasion,  either 
their  own  rights,  or  the  rights  of  others  intrusted  to  their 
guardianship."  The  error  assigned  is,  that  the  charge  was 
not  qualified  by  stating  that  the  communication,  to  become 
privileged,  must  be  made  about  the  subject-matter  to  which 
the  person  to  whom  made  was  to  attend.  We  have  examined 
tiie  entire  charge  of  the  court  as  sent  up  in  the  record,  and  in 
no  part  of  it  is  there  any  reference  to  this  essential  feature  of 
a  privileged  communication  — relevancy  to  the  subject-matter 
on  account  of  which  the  privilege  is  claimed.  Under  the  charge 
the  privilege  is  made  to  depend  merely  upon  the  defendant's 
good  faith  and  his  belief  in  the  relevancy  of  the  statement, 
and  not  in  any  degree  upon  its  actual  relevancy.  It  is  a  well- 
settled  rule  that  "a  communication,  to  be  privileged,  must  be 
spoken  with  reference  to  the  matter  in  hand.  If  the  speaker 
goes  further  and  makes  a  defamatory  charge  against  a  person, 
such  charge  having  nothing  to  do  with  the  matter  in  hand, 
it  is  not  protected":  Folkard's  Starkie  on  Slander  and  Libel, 
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seo.  829,  •285;  seo.  308,  *269;  Odgera  on  Libel  and  Slander, 
•245;  Hageman  on  Privileged  Communications,  189.  Had 
the  court  instructed  the  jury  to  this  effect,  the  verdict  might 
have  been  different;  certainly  it  ought  (o  have  been  different 
under  the  evidence  in  the  record.  The  verdict,  as  we  have  seen, 
was  a  special  finding  in  favor  of  the  plea  of  privileged  communi* 
cation;  yet  the  allegations  of  the  plea  are  wholly  unsustained 
by  the  proof  in  so  far  as  they  tend  to  show  the  relevancy  of 
the  alleged  slanderous  statement.  There  is  no  evidence  that 
the  plaintiff's  disposing  of  the  two  bales  of  cotton  had  any* 
thing  to  do  with  the  matter  in  the  settlement  of  which  Turner 
was  to  represent  the  defendant.  The  defendant  testified  that 
his  purpose  in  going  to  Turner  was  to  get  him  to  aid  in  arriv- 
ing at  a  settlement  between  himself  and  Jones,  but  he  does 
not  explain  what  the  settlement  was  about.  Mr.  Haygood, 
the  attorney  who  represented  him  in  the  settlement,  testified 
that  the  agreement  was  that  the  defendant  and  the  plaintiff 
should  each  ^*  select  a  man  to  go  down  upon  the  plantation 
and  value  the  crop,''  and  that  the  parties  selected  did  this, 
and  *^  there  was  nothing  said  in  their  report  about  the  two 
bales  of  cotton.''  This  accorded  with  the  testimony  of  the 
two  persons  selected  by  the  parties.  Turner  testified:  *^AI1 
that  Lofley  and  I  were  to  da  was  to  go  down  to  the  place  and 
estimate  the  amount  of  the  crop  and  the  value  of  it  We  went 
down  there  and  estimated  the  amount  of  the  crop  and  the 
value  of  the  same."  Lofley  testified:  **A11  Mr.  Turner  and 
myself  were  to  do  was  to  go  down  to  the  Drumright  place  and 
estimate  the  amount  of  the  cotton  and  corn  there  and  value  it; 
and  then  there  were  nine  bales  of  cotton  in  Westbrook's  ware- 
house in  Montezuma,  and  we  went  there  and  valued  that. 
They  told  us  to  value  these  nine  bales  of  cotton  which  were 
in  Turner  and  Westbrook's  warehouse,  and  value  the  property 
which  we  found  upon  the  Drumright  place.  We  had  an  ac« 
oount  there  to  show  what  Mr.  Jones  owed  Mr.  Forehand,  with 
these  items,  this  nine  bales  of  cotton  and  this  cotton.  We 
were  to  take  the  account  of  Mr.  Forehand  against  Mr.  Jones, 
and  go  and  see  how  much  crop  was  there,  estimate  and  value 
it,  and  also  value  the  nine  bales  of  cotton  in  the  warehouse. 
That  is  all  we  were  to  do."  '*  Mr.  Forehand,  as  I  know  of, 
did  not  make  any  claim  before  us  for  these  two  bales  of  cot> 
ton.''  ^That  two  bales  of  cotton  was  not  mentioned  to  us.** 
The  testimony  above  quoted  covers  substantially  all  the  evi* 
denoe  on  this  point    It  appears,  thereforci  that  the  matters 
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4o  Iw  Betiled  by  these  parties  did  not  embrace  the  two  bales 
<Kf  oottoQ  which  the  plaintiff  was  charged  with  having  stolen^ 
nor  any  part  of  their  value,  nor  any  qnestion  concerning  them* 
It  is  clear,  then«  that  the  defendant  failed  to  sustain  his  plea 
of  privilege,  and  that  the  verdict  is  contrary  to  law  and  the 
evidence. 

Judgment  reversed. 


8i.Aira»B — If  ALIOS,  WHur  Implibd.  —  Malioe  Is  Implied  from  the  «ee  of 
language  alandaroiia  per  m:  8a»oA  v.  Scanlan,  43  La.  Aan.  967;  26  Am.  8k 
Rep.  200^  and  note;  note  to  Fresh  v.  OuUer,  25  Am.  St.  Rep.  681;  Mouiler 
▼•  Bardinff,  88  Ind.  176;  6  Am.  Rep.  195;  extended  note  to  TerwX&qer  r, 
Wanda^  72  Am.  Dea  429;  JelOeon  t.  Ooodwm^  43  Me.  287;  69  Am.  Deo.  62; 
^ikman  t.  LowO^  8  Wend.  673;  24  Am.  Deo.  96^  and  note;  Deianeifr,  Kde» 
4dt  81  Wia.  853. 

8X.AKDKB— Fbivoamd  OoionnriaATiom.— Whether  afanderons  worda 
uttered  are  a  priTileged  oommnnioation  dependa  upon  the  eiroamstanoee  nn« 
der  whioh  they  were  nttered:  HarrU  t.  Zcuione,  93  OaL  59;  Bradley  ▼.  Heaiht 
12  Piok.  168;  22  Am.  Dee.  418,  and  note.  In  aotione  for  slander,  it  is  a  ques* 
taon  for  the  ooort  whether  the  statement  sned  npon,  if  made  in  good  faith,  is 
privUegedi  Fretkr,  ChOter,  78 Md.  87;  25  Am.  St.  Kep.  575,  and  note  with 
eases  eollected. 

8ijan>MB  — PaiTiLiaiD  OomcnKiCAnoira. -»  Words  spoken  hj  eoansel, 
to  be  privileged,  mnst  have  been  spoken  in  the  discharge  of  his  duty  to  his 
client  and  haTe  been  pertinent  to  the  matter  in  issue:  Mower  r.  WcUaoUt  11 
Vtb  586;  84  Am.  Dea  704.  An  action  for  slander  will  not  lie  against  a  wit- 
ness^ if  what  he  said  waa  pertinent  to  the  issue:  OaOane  t.  Bumner^  18  Wis. 
103;  80  Am.  Deo.  738^  and  note.  See  M'MiUam  ▼.  Bireh,  1  Binn.  178;  2  Am. 
Dea  42(^  and  note.  Farie  v.  Starhe,  9  Dana,  128;  33  Am.  Dea  636,  and 
■oto;  also  extended  note  to  Bkmril^v.  Stevens,  81  Am.  Rep.  706-716. 
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(»  QSOBOZA,  664.] 

BmBOASS'^DoTT  TO  Pbotktf  Gk>u>axD  PAiBBroKiiS.  —  A  oolored  pae- 
aenger  upon  a  railroad  train  is  entitled  to  the  same  proteotton  against 
faianlta  and  assanlta  from  drunken  t)assengers  as  any  white  passenger. 
The  failure  d  the  conductor  to  afford  such  protection  when  he  has 
power,  and  knowledge  of  the  necessity  for  its  use,  renders  the  company 
liable  In  damagea 

CaiBms— Dmrr  to  PBonor  Pasrngsiis.  — >A  common  carrier  Is  obliged 
to  protect  his  passengers  from  Tioleace  and  insult  from  whatever  source 
arising.  While  he  is  not  regarded  as  an  insurer  of  his  passengers'  safety 
against  every  possible  source  of  danger,  yet  he  is  bound  to  use  all  such 
reasonable  precautions  as  human  judgment  and  foresight  are  capable  of, 
to  make  their  journey  sale  and  oomfortabla  He  mnst  not  only  protect 
Ma  piwanflcr  agalnat  the  violence  and  insults  of  strangers  and  co-pas- 
•engera,  but^  •  firthri,  against  the  violence  and  insults  of  his  own 
aervanta. 
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Action  by  a  colored  passenger  against  a  railroad  companj 
to  recover  for  assaults  and  insults  received  at  the  hands  of 
drunken  white  passengers  on  a  railroad  train.  Plaintiff  re- 
covered a  verdict  and  judgment  for  one  thousand  dollars 
damages.    The  defendant  appealed. 

Jackson  and  Jack$onj  for  the  plaintiff  in  error. 

Thomas  and  StricUandf  and  Alexander  and  Lambdin^  for  the* 
defendant  in  error. 

GoBER,  J.  The  plaintiff  in  error  complains  that  the  ver» 
diet  is  contrary  to  law  and  contrary  to  evidence.  Complaint  ia 
made,  further,  that  the  court  erred  in  giving  in  charge  to  the 
jury  the  following:  '*  To  this  end,  our  law  invests  conductorch 
of  passenger  trains  with  all  the  powers,  duties,  and  responsi- 
bilities of  police-officers  while  on  duty  on  trains.  When  a. 
person  is  guilty  of  disorderly  conduct  or  uses  any  obscenei 
profane,  or  vulgar  language  in  passenger  trains,  the  conductor 
may  stop  the  train  at  the  place  where  the  offense  is  committed, 
or  at  the  next  stopping  place  of  said  train,  and  eject  such  pas- 
senger; and  the  conductor  may  command  the  assistance  of 
the  employees  of  the  company  and  of  the  passengers  on  the 
train  to  assist  in  such  removal,  or  the  conductor  may  detail^ 
a  disorderly  passenger  and  deliver  him  over  to  the  authori- 
ties.'' 

The  plaintiff,  a  colored  man,  was  a  passenger  on  defendant's 
railroad  train  from  Atlanta  to  Athens;  he  had  paid  full  fare 
for  a  ticket,  and  was  in  his  proper  place;  he  had  complied 
with  all  the  obligations  put  upon  him  by  the  law  to  entitle 
him  to  be  carried  to  his  destination  by  this  defendant.  Upon 
it  was  the  duty  of  carrying  him  with  extraordinary  diligence 
on  behalf  of  itself  and  agents,  to  protect  his  life  and  person*, 
though  not  liable  for  injuries  to  the  person  after  having  used 
such  diligence.  During  the  course  of  his  journey  the  plain- 
tiff was  insulted,  assaulted,  and  beaten;  he  was  cursed  and 
abused  by  two  drunken  passengers.  The  conductor  was  ap- 
pealed to,  and  refused  to  interfere;  the  plaintiff  was  made  to 
dance  and  sing;  he  was  subjected  to  many  indignities. 

Under  the  facts,  the  question  presented  is  a  new  one  in  thie 
state.  From  Hutchinson  on  Carriers,  sec.  595,  we  have:  "  The 
passenger  is  entitled  to  not  only  every  precaution  which  can 
be  used  for  his  personal  safety  by  the  carrier,  but  also  to  re- 
spectful  treatment  from  him  and  his  servants.     From  the 
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iDoment  the  relation  commences,  aa  has  been  seen,  the  pas- 
senger 18  in  a  great  meaRure  under  the  protection  of  the  carrier, 
even  from  the  violent  conduct  of  other  passengers  or  of  stran* 
gera  who  may  be  temporarily  upon  his  conveyance."  Sequent 
ia  section  596:  **  The  carrier's  obligation  is  to  carry  his  passen* 
ger  safely  and  properly,  and  to  treat  him  respectfully;  and  if  he 
intrusts  the  performance  of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute 
the  trust.  The  law  now  seems  to  be  well  settled  that  the  ca> 
rier  is  obliged  to  protect  his  passenger  from  violence  and  in- 
sult, from  whatever  source  arising.  He  is  not  regarded  as  an 
insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger;  but  he  is  bound  to  use  all  such  reasonable  precau* 
tions  as  human  judgment  and  foresight  are  capable  of,  to 
make  his  passenger's  journey  safe  and  comfortable.  He  must 
not  only  protect  his  passenger  against  the  violence  and  in- 
sults of  strangers  and  co-passengers,  but  a  fortiori  against  the 
violence  and  insults  of  his  own  servants.'' 

These  men,  whose  acts  aie  set  forth  in  this  record,  amused 
themselves  by  tormenting  and  insulting  this  plaintiff.  It 
seems  that  the  conductor,  signaling  with  a  wink,  was  willing 
that  it  should  goon;  the  defendant  company,  through  this 
representative,  forgot  for  the  time  that  it  had  this  plaintiflT's 
money  in  its  coffers  and  was  under  contract  and  obligation  to 
carry  him  safely  and  comfortably.  This  conductor  placed  his 
passenger  at  the  mercy  of  these  drunken  brutes,  for  their  dis- 
traction and  occupation.  It  would  be  strange,  indeed,  if  there 
were  no  law  to  extend  protection  to  passengers  under  such  cir- 
cumstances; it  would  follow  that  the  good  and  pore  women  of 
this  state  have  no  protection  on  railroad  trains  beyond  what 
it  suits  conductors  to  give  them,  and  that  they  are  subject  to 
the  insults  of  any  beast  whose  liquor  and  lust  combine  for  an 
assault.  There  are  few  conductors  who  would  see  a  passenger 
mistreated;  the  law  says  no  conductor  shall  permit  it.  The 
postulate  of  the  plaintiff  in  error  demands  too  much. 

This  verdict  is  not  contrary  to  the  law  and  the  evidence. 
There  was  no  error  in  giving  in  charge  to  the  jury  the  law  in 
reference  to  the  police  powers  of  conductors.  The  statute 
gives  to  conductors  this  power,  and,  when  it  is  necessary,  it  is 
incumbent  upon  them  to  make  a  reasonable  use  of  it  As  to 
the  other  points,  no  error  appears. 

Judgment  affirmed* 
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▲uftolt— 0arrl«r*8  Dutr  to  Protect  Paaaonroxs*  * 
LkAUUif/or  AmbomIU  bp  FeUowfxusengert, —  While  a  oommoii  carrier  of 
pMsengen  la  not  en  insurer  of  their  ahsolute  safety  nor  of  their  proper 
treatment^  yet  it  is  liable  for  their  injury  or  improper  treatment  reoeired 
through  the  Tiolenoe  of  a  felloir-passenger  when  such  treatment  is  doe  to 
the  negligence  or  willful  misconduct  of  itself  or  its  senrants  while  engaged 
in- executing  the  contract  of  carriage.  It  is  the  duty  of  the  carrier  to  treat 
the  passenger  properly,  carry  him  safely,  and  to  protect  him  again«t  any  in- 
jury from  the  willful  misconduct  or  yiolenoe  of  his  fellow-passengers  or 
strangers,  so  far  as  practicable,  during  the  continuance  of  the  contract  of 
carriage.  'If  this  duty  is  neglected  without  good  cause,  and  a  passenger  re* 
oeives  injury,  which  might  hare  been  reasonably  anticipated  or  naturally 
ezpectedy  from  one  who  is  improperly  received,  or  permitted  to  oontinno  ae 
a  passenger,  the  carrier  is  responsible  in  damages:  Oillingham  v,  Ohio  Riwer 
JL  A.  Oo.t  86  W.  Va.  588;  29  Am.  St.  Bep.  827;  MuUam  t.  WUemuin  efe. 
Cbi,  46  Minn.  474;  Winnegar  ▼.  CetUral  etc.  Jfy  Co.,  85  Ky.  547;  Shtrley  t. 
BiUingB,  8  Bush,  147;  8  Am.  Rep.  451;  Qoddard  ▼.  Grand  Trunk  ffy  Co.,  67 
Me.  202-213;  2  Am.  Rep.  39;  New  Orleam  etc  R,  B.  Co.  t.  Burhe^  53  Miss. 
800;  24  Am.  Rep.  689;  Putnam  t.  Broadway  ete.  R.  J?.  Go.,  56  N.  Y.  106; 
14  AoL  Rep.  190;  FUni  t.  J^orwieh  etc  Trawiporlation  Co.,  34  Conn.  554;  6 
Blatchf.  158;  Hendrieke  t.  Sixth  Avenue  R.  R.  Co,,  12  Jones  &  S.  8;  Pitie- 
burgh  etc  R*y  Co,  r.  Hinds,  53  Pa.  St.  612;  91  Am.  Deo.  224;  Pitteburg  etc 
R,  R.  Co.  T.  Pdhw,  76  Pa.  St  510;  18  Am.  Rep.  424. 

In  FUnt  ▼.  Norwich  etc  Trantportation  Co.,  44  Conn.  554,  6  Blatchl  158,  the 
rule  is  thus  stated:  Carriers  of  passengers  for  hire  are  bound  to  ezerciae  the 
utmost  vigilance  and  care  in  maintaining  order  and  guarding  those  they 
transport  against  violence,  from  whatever  source  arising,  which  might  be 
reasonably  anticipated  or  naturally  expected  to  occur,  in  view  of  all  the 
oireumstancee  and  of  the  number  and  character  of  the  persons  on  board, 
and  under  this  rule  the  carrier  is  bound  to  protect  one  passenger  from  the 
Tiolence  of  another.  So  in  Qoddard  v.  Grand  Trunk  R*y  Oc,  67  Mo.  202,  2 
Am.  Rep.  89,  the  court  said:  "  The  carrier's  obligation  is  to  oarry  his  passen- 
ger safely  and  properly,  and  to  treat  him  respectfully,  and  if  he  intrusts  the 
performance  of  this  duty  to  his  servants,  the  law  holds  him  reeponaiblo  for 
the  manner  in  which  they  execute  the  trust.  The  law  seems  to  bo  now  well 
settled  that  the  carrier  is  obliged  to  protect  his  passenger  from  violence  and 
Insult  from  whatever  source  arising;  he  is  not  regarded  as  an  insurer  of  his 
passenger's  safety  against  every  possible  source  ol  danger,  but  ho  is  bound 
to  use  all  snoh  reasonable  precautions  as  human  Judgment  and  foresight  are 
eapable  of,  to  make  his  passenger's  journey  safe  and  comfortable.  He  mnat 
not  only  protect  his  passenger  against  the  violence  and  insults  of  strangen 
and  co-passengers,  but,  a  fortiori,  against  the  violence  and  insults  of  his  own 
servants.  If  this  duty  to  the  passenger  is  not  performed,  if  this  protection 
Is  not  furnished,  but,  on  the  contrary,  the  passenger  is  assaulted  and  in- 
sulted, through  the  negligence  or  the  willful  misconduct  of  the  carrier*!  ser- 
vant, the  carrier  is  necessarily  responsible.  ** 

Again,  in  the  well-considered  case  of  ^eie  Orkane  etc  R.  R.  Oo,r,  Burke, 
n  Miss.  200,  24  Am.  Rep.  689,  it  was  held  that  it  is  the  duty  of  the  oon« 
of  a  passenger  train  to  preserve  order  on  his  train,  to  protect  paseen* 


•  umiiivci  TO  MONooBAPHic  vom. 
Assault,  duty  of  carrier  to  protect  passenger  from:  6  Am.  St.  Rep.  784-786. 
Assault  by  railroad  employee,  UabiUty  for:  28  Am.  Bep.  112,  IIB;  41  Am.  Bep. 
840-842;  42  Am.  Bep.  88-88. 
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gars  from  insult  And  mjory  from  their  fellow-pMNngen,  «id«  if  it  is  ntonurj 
to  tnable  him  to  discharp^e  this  duty,  ho  shoald  stop  the  train  and  tammoa 
to  his  aid  hia  fallow-employees  on  it  and  saoh  passengers  as  are  willing  to  aa» 
•iat,  and  eject  from  the  train  any  person  or  passenger  gnilty  of  diaorderlyp 
insnlting,  or  threatening  oondnot;  and  a  failure  to  disohargo  this  duty  so  hM 
as  he  has  means  and  power  renders  the  railway  company  liable  in  damages 
to  the  assaulted  or  injured  passenger.     To  the  same  effect  is  PitfiMMi  ▼• 
Broadway  tie,  R.  E.  Cdi.  55  N.  7.  108;  14  Am.  Rep.  19a    The  result  of  all 
tiie  cases  is  thus  summed  up  in  2  Wood's  Railway  Lsw,  sec  818:  "Not  only 
b  a  railroad  company  or  other  carrier  of  passengers  bound  to  exercise  proper 
care  to  prevent  injury  to  its  passengers  while  upon  the  premiMs,  in  going  to 
cr  from  its  trains,  but  it  is  also  bound  to  exercise  reasonable  care  and  dili- 
gence in  protecting  them  from  insults  or  injury  from  other  passengen  while 
riding  thereon,  as  well  as  from  its  own  senrants.    It  is  not  held  to  the  sama 
degree  of  care  in  this  respect  as  it  is  held  to  in  the  selection  of  the  agendea 
of  ita  business;  but  it  is  bound  to  exercise  that  degree  of  care  that  a  man  ot 
ordinary  prudence  would  exercise  under  similar  circumstancet  in  the  conduct 
of  his  own  business.    The  mere  fact  that  one  passenger  is  injured  by  an  as* 
sanlt  committed  by  another  does  not  of  itself  oonstitute  even  a  prima  /aek 
cause  of  action;  but  if  it  is  also  shown  that  the  person  who  committed  the 
injury  was  improperly  admitted  upon  the  train,  being  drunk  and  disorderly 
aft  the  time,  or  was  improperly  permitted  to  remain  there,  because  of  his  riot* 
OBs  or  improper  conduct  after  he  got  upon  the  train,  the  company  is  liable 
lor  all  the  consequences." 

A  carrier  ia  bound  to  use  the  utmost  practicable  care  to  protect  its  passen* 
gers,  during  the  transit^  from  Tiolence  and  insults  from  those  on  board,  in* 
cloding  fellow-passengers.     A  failure  to  do  so  renders  the  carrier  liable  for 
any  damage  naturally  and  directly  resulting  therefrom:  Spohn  ▼.  Misaouri  eie, 
ttjl  Oa.,  87  Mo.  74;  101  Mo.  417.    Although  the  carrier  is  not  bound  to  sua* 
tain  an  armed  force  to  protect  passengers  from  sudden  and  unexpected  as* 
Mmlts  by  strangers  or  by  fellow-passengers,  he  is  bound  to  provide  enough 
men  for  the  ordinary  demands  of  protection  during  transportation,  and  snch 
men  are  bound  in  turn  to  do  all  in  their  power  to  protect  and  insure  the  safety 
ef  the  passenger:  PkUburgh  ete.  E*y  Co.  v.  HiwU,  63  Pa.  St  612;  91  Am.  Dea 
224.    The  employees  of  a  railway  company  constitute  the  police  of  the  traiUf 
and  the  passenger,  from  the  moment  he  enters  the  car,  is  entitled  to  look  to 
them  for  protection  in  cases  of  assault  growing  out  of  the  disorderly  conduct 
of  another  passenger  or  other  passengers:  Flannerlif  v,  BaUimare  eie,  B,  B,  Co.^ 
4  Mackey,  111.    In  this  respect  the  conductor  of  a  train  has  ample  powers  at 
his  disposal  to  preserre  order  in  the  cars  and  to  expel  distarbers  of  the  peaca. 
His  official  character  is  a  power,,  and  he  may  stop  the  train,  call  to  his  assis- 
tance the  other  employees  thereon  and  such  passengers  as  are  willing  to  help. 
Until  he  has  put  forth  these  forces  and  all  others  at  his  command,  he  has  no 
right  to  abandon  the  conflict^  and  a  failure  to  so  exert  himself  is  negligenco 
en  the  part  of  the  carrier  for  which  it  is  liable  in  damages  to  the  passenger 
assaulted:  PitUbuiyh  etc  JTy  Oo.  ▼.  HhuU,  63  Pa.  St  612;  91  Am.  Dec  224; 
Jf€w  OrleanM  etc  B.  B.  Oo.  ▼.  Bitrke,  53  Miss.  200;  24  Am.  Rep.  689;  Putnam 
T.  Broadway  etc  B.  B.  Co.,  65  N.  Y.  106;  14  Am.  Rep.  190. 

B^ery  carrier  is  bound  to  see  that  no  harm  comes  to  a  passenger  from  a 
Isllow-pasaenger  whose  conduct  and  condition  clearly  show  that  he  is  a  dan* 
garous  person  and  likely  to  injure  other  passengers:  King  ▼.  Ohio  etc  B*y  Cb., 
22  Fed.  Rep.  413.  In  such  case  it  is  clearly  the  duty  of  the  employees  in 
charge  of  the  train  to  keep  such  person  in  close  custody  and  disarm  him,  cr 
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remove  bim  from  the  train.  For  a  failure  to  perform  this  duty  resalting  hi 
iajnry  to  a  passenger  from  an  assault,  the  cairier  mnst  answer  in  damagea: 
Vinton  y.  Middlesex  tie.  B.  R.  Co.,  U  Allen,  304;  87  Am.  Deo.  714;  Railway  Co. 
▼.  Vatieley,  32  Ohio  St.  345;  30  Am.  Rep.  601;  Lemc/U  y.  Washitujton  etc  R.R. 
Co.,  1  Mackey,  180;  47  Am.  Rep.  238;  AteJiitonetc  R.  R.  Co.  ▼.  W^ier,  33  Kau- 
543;  52  Am.  Rep.  543.  Cousequently,  when  the  carrier  negligently  taild  in  its 
daty  to  preserve  order  and  protect  a  peaceable  passenger  agamst  riotous  ana 
disorderly  fellow-passengers,  and  snch  passen(;er  is  woauded  by  che  careless 
discharge  of  a  pistol  in  the  hands  of  one  of  the  turbulent  felluw-pOjtjtuugcr^ 
it  is  liable  for  the  injury:  Illinois  etc  R.  R.  Co.  y.  Minor,  69  Miss.  710;  J^ew 
Orleans  etc.  R.  R.  Co.  v.  Burke,  53  Miss.  200;  24  Am.  Rep.  630.  So,  in  an  ac- 
tion by  a  civilian  passenger  to  recover  damages  for  injuries  inflcted  on  him 
by  the  discharge  of  a  gnu  dropped  on  the  deck  of  a  pas'^euger  steamer  by  one 
soldier  pasdeiiger  while  struggling  with  another  soldier,  the  carrier,  in  absence 
of  proof  of  the  utmost  care  to  protect  the  injured  passenger  which  the  natuie 
of  the  circnmstances  would  allow,  cannot  excuse  himself  by  showing  that  he 
was  compelled  to  receive  the  soldiers  on  board  and  that  they  were  in  charge 
of  officers,  especially  when  he  received  the  plaintiff  as  a  passenger  withont 
notice  to  him  of  the  enforced  presence  of  the  soldiers:  Flint  t.  Norwich  etc 
Transportation  Co.,  34  Conn.  554;  6  Blatchf.  158. 

The  general  rale  is,  that  the  carrier  is  bonnd  to  use  and  exercise  the 
utmost  skill  and  oare  of  a  prudent  man  in  taking  precautions  to  prevent  one 
passenger  from  being  injured  by  the  ignorant,  negligent,  or  reckless  acts  of 
another:  Simmons  v.  New  Bedford  etc  Co.,  97  Mass.  369;  93  Am.  Dec.  99. 
The  prevailing  doctrine  is  thus  stated  in  the  late  case  of  Chicaffo  etc  R.  R. 
Co.  y.  PiUsbury,  123  III.  9-22;  5  Am.  St.  Rep.  483.  This  was  an  action  by 
a  passenger  against  a  railway  company  to  recover  damages  for  an  injury 
caused  by  a  wound  from  a  pistol  shot  fired  by  one  of  a  mob  attacking  a  car, 
which  attack  might,  by  ordinary  foresight,  have  been  expected;  and  it  was 
held  to  be  the  duty  of  such  common  carrier  of  passengers  "to  exercise  the 
utmost  skill,  oare,  and  vigilance  to  carry  the  plaintiff  safely,  and  to  protect 
him  against  any  and  all  danger,  from  whatever  source  arising,  so  far  as  the 
same  could,  by  the  exercise  of  such  degree  of  oare  and  vigilance,  have  been 
reasonably  foreseen  and  prevented.**  The  court  further  decided  that  where, 
by  the  exercise  of  ordinary  care,  danger  to  passengers  on  a  train  of  oars  may 
be  anticipated  from  the  attack  of  a  mob  of  striking  laborers  upon  laborer*  of 
another  class,  taken  on  board  the  train,  it  will  be  negligence  to  atop  the 
train  at  a  place  not  a  regular  station  for  stopping  and  there  take  on  rach  ob- 
jectionable laborers,  and  thus  expose  other  passengers  to  great  peril  from  a 
threatened  attack,  withont  taking  the  utmost  care  and  vigilance  to  prevent 
injury  to  passengers.  In  such  case  the  offensive  persons  against  whom  an 
attack  was  reasonably  to  be  expected  should  at  least  be  placed  in  a  car  by 
themselves^  where  they  might  protect  themselves  withont  danger  to  the 
regnlar  passengers,  having  no  notice  of  the  danger,  or  extraordinary  pre* 
oantionary  meaaores  should  be  taken  to  prevent  the  assault  of  the  mob:  CU- 
€ago  etcB.  B.Oo.r.  PiOthwy,  123  HI.  9;  5  Am.  St.  Rep.  483. 

In  Spdhm  ▼.  Mismmri  etc  Wy  Co.,  87  Mo.  74-80,  the  court  said:  **Tlie 
officers  and  employees  in  charge  of  railroad  trains  have  the  right  and  power 
to  preserve  order  and  decorum,  and  to  that  end  may  eject  all  drunken,  riot- 
ous, and  disorderly  persons,  and  all  persons  violating  the  reasonable  mles  of 
the  company.  This  right  and  power  is  everywhere  conceded  by  the  courts. 
From  this  power,  and  from  the  obligations  resting  upon  carriers  of  persoTis 
to  transport  their  passengers  safely  to  their  destination,  arises  a  duty  to  ex- 
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ttat  power  and  antboritj,  II  Is  ^a  duty  of  tlie  mlroad  companj 
And  of  its  oondactor  to  use  tht  otmost  Tigilanoe  and  oaro  in  maintaining  or* 
dor,  and  in  protecting  panengora  from  Tiolenoo  and  insnlta  from  othera, 
thongh  snch  othor  poraona  bo  paaaenger%  and  a  failure  to  do  ao  will  render 
the  company  liable  for  damagea  to  a  paaaenger  injared  by  reaaon  of  ancb 
select." 

The  introduction  of  a  manifeatly  intoxicated,  quarrelsome,  and  indecently 
attired  man  in  a  atreet  ear  by  tbe  employees  of  the  oar  company  ia  an  ad 
ol  negiigenoe  for  the  oonseqnenoes  of  whioh  the  company  ia  liable.  When 
the  oondnotor  admita  such  person  into  the  car,  in  reaponae  to  a  statement 
of  the  driror  that  such  person  is  *'  too  fall "  to  ride  on  the  front  platform, 
tiio  n^ligence  ia  aggravated  and  nnjustlfiable,  and  a  Terdict  against  the  com* 
pany  for  damages  for  personal  injnries  sustained  by  a  passenger,  from  an 
onproTokod  aaaanlt  by  snch  drunken  person  under  such  cironmstanosa  will 
be  sosUinod  on  the  ground  of  negligences  Hendriekg  ▼•  Sixih  Avemte  R,  R, 
Oa.,  12  Jones  ft  &  8. 

The  dnty  to  protect  paaaengers  from  assaults  by  fellow-passengers  as  well 
as  the  degree  of  care  and  diligence  due  from  the  carrier  to  the  passenger  to 
prerent  snch  assaults,  seems  to  be  much  less  in  England  than  is  uniTersally 
recognised  in  the  United  States.  Thus  in  Pcmrnier  t.  Nmikeoitem  Ety 
Ob.,  L.  K,  1  Q.  Bb  386  (1892),  it  appeared  that  the  plaintiff  had  been  em- 
ployed in  the  eyiction  of  pitmen  from  their  houses,  and  had  thereby  incurred 
the  ill-will  of  the  pitmen  in  the  neighborhood  m  which  he  was  traveling; 
thai  when  he  purchased  his  railway  ticket,  the  defendant'a  aerranta  had  no 
notice  that  he  waa  exposed  to  greater  danger  than  one  of  the  ordinary  trav- 
eling pnblio;  that  before  the  train  atarted  he  was  threatened,  in  the  hearing 
of  some  of  defendant's  aervauta,  with  violence  by  aome  of  the  pitmen  at  the 
station,  and  got  into  the  guard's  van  for  safety,  but  was  removed  and  placed 
in  a  third-olasa  carriage  by  defendant's  servanta,  who  at  this  time  knew  that 
he  had  been  engaged  in  the  evictions  and  feared  violence  from  the  pitmen; 
that  pitmen  crowded  into  the  apartment  in  which  he  was,  thereby  greatly 
overcrowding  it;  that  defendant's  servants  when  applied  to  by  him  did  noth- 
ing toward  attempting  to  get  the  pitmen  out  or  to  get  the  plaintiff  a  seat  in 
another  carriage;  that  he  was  assaulted  and  injured  by  the  pitmen  during 
the  jonmey  to  the  firat  station  at  which  the  train  stopped;  that  at  that  sta- 
tion tkeae  pitmen  got  out  and  others  got  in  and  repeated  the  assanlta  upon 
him;  that  thia  happened  at  ejMh  station  at  which  the  train  stopped,  and  at 
each  station  he  complained  of  the  assaults  to  the  guard,  who  did  nothing  to 
eecure  his  safety.  It  was  held  that  there  was  no  evidence  of  a  breach  by 
the  defendant  of  any  dnty  to  the  plaintiff  arising  out  of  the  contract  of  car- 
riage^ and  that  it  waa  not  liable.  Thia  ruling  is  directly  opposed  to  the 
uniform  and  salutary  rule  everywhere  adopted  by  the  American  courta,  that 
the  conductor  or  person  in  charge  of  a  railway  train  Is  invested  with  all  the 
power*  of  a  peace  officer  to  protect  passengers  from  assault  by  fellow-passen- 
gers or  by  strangers;  that  he  must  exercise  such  powers  earnestly  and  faith- 
fully; that  he  must  call  to  his  assistance  all  fellow-employees  on  the  train  to 
•id  him  in  exercising  the  police  power  vested  in  him,  and  must  ask  for  toI- 
mrteers  from  among  the  passengers  for  this  purpose.  If  he  fails  in  this  duty 
and  eae  passenger  is  assaulted  by  another  or  by  a  stranger,  the  conductor 
ii  deemed  guilty  of  negligence  and  the  company  must  answer  for  the  injury 
thus  inflicted. 

The  only  exception  to  this  rule  is  in  cases  where  the  circumstances  are 
euoh,  from  the  suddenness  of  the  assault  or  otherwise,  that  the  conductor. 
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wbo,  instead  of  protecting,  insnltt,  or  Msaalts,  or  beftts  the  pa— onger,  hm 
htm  directly  failed  in  hii  dutj  to  the  pauenger.  As  a  oonaeqaenoe  of  this 
mle  the  oases  everywhere  agree  that  tbe  carrier  msst  not  only  protect  his 
pMMngera  against  the  riolence  and  insnlts  of  strangers  and  co-paesengen,  bat 
also  against  the  yiolence  and  assaults  of  his  own  servants.  If  this  protection 
is  not  afforded,  and  he,  while  he  still  remains  a  passenger,  is  assaulted  and 
beaten  by  the  carrier's  servant,  the  carrier  is  answerable  for  the  injozyf 
although  the  servant  was  not  acting  strictly  within  the  line  of  hia  employ- 
ment and  his  act  was  not  expressly  or  impliedly  authorijeed  by  the  master: 
Ends  V.  Metropolitan  R'y  Co.,  43  Mo.  App.  537;  Pendleton  v.  KtnMlejf^  3 
Cliff.  416;  Thompson  on  Carriers  of  Passengers,  352;  BrjfCuA  v.  Rich^  106 
Mass.  180;  8  Am.  Rep.  311;  Chicago  etc  B,  R.  Co.  v.  Fleaman,  103  IlL  646; 
42  Am.  Rep.  83;  Ooddard  v.  Grand  Trunk  R"y  Co.,  57  Me.  202;  2  Am.  R^ 
39;  Sherley  v.  ROUngs,  8  Bush,  147;  8  Am.  Rep.  451;  OilUngham  v.  Ohio  Rkier 
R.  R.  Co.,  35  W.  Va.  588;  29  Am.  St.  Rep.  827;  Baltimore  etc  R.  R.  Co.  ▼. 
Blocker,  27  Md.  277;  Craker  t.  Chicago  etc  R"y  Co.,  36  Wis.  657;  17  Am. 
Rep.  504;  Mulligan  v.  ^ew  York  etc  R'y  Co.,  129  N.  Y.  606;  26  Am.  St. 
Rep.  539;  PaimeH  v.  ManhaUan  ffy  Co.,  133  N.  Y.  261;  Kktg  t.  IlUmoiB  Ca^ 
tral  R.  R.  Co.,  69  Miss.  245;  McKinUy  r.  Chicago  etc  R.  R.  Co.,  44  Iowa, 
314;  24  Am.  Rep.  748;  Seymour  v.  Greenwood,  7  HurL  ft  N.  355.  The  rule 
is  thus  stated  in  Hutchinson  on  Carriers,  sec.  695:  — 

"  The  passenger  is  entitled  not  only  to  every  precaution  which  can  be  need 
by  the  carrier  for  his  personal  safety,  but  also  to  respectful  treatment  from  him 
and  his  servants.  From  the  moment  the  relation  oommenoes,  the  passenger 
is,  in  a  great  measure,  under  the  protection  of  the  oarrier,  even  from  the 
violent  conduct  of  other  passengers,  or  of  strangers  who  may  be  tempora- 
rily upon  his  conveyance.  But  as  against  the  assaults  and  violence  of  his 
serrants,  the  passenger  has  the  right  to  claim  an  absolute  protection,  mnd 
the  carrier  will  undoubtedly  be  held  responsible  for  any  nnnecessary  per- 
sonal abuse  or  violence  of  which  they  may  be  guilty  in  their  treatment  of 
the  passenger  whilst  engaged  in  the  discharge  of  their  assigned  and  appro- 
priate duties,  although  such  abuse  may  consist  in  an  assault  or  battery  upon 
the  person  of  the  passenger,  by  the  vindictive  feelings  of  the  servant  toward 
the  passenger.  And  it  would  seem,  accord!  jg  to  some  of  the  cases,  that  the 
oarrier  may  be  held  responsible  even  when  the  servant  has  seemingly  de- 
parted from  the  line  of  his  duty,  and  has  committed  tbe  assault  or  the  per- 
sonal violence  upon  the  passenger  aside  from  and  under  eircumstanoes 
wholly  unconnected  with  the  discharge  of  such  duty;  and  that  the  fact  of 
his  being  in  the  employment  of  the  oarrier,  and  engaged  in  the  proseontioB 
of  his  business  upon  his  vessel  or  vehicle,  will  make  the  malicious  sad  on- 
authorised  attack  of  the  servant  upon  the  passenger  a  breach  of  dnty  for 
which  the  carrier  himself  may  be  held  liable." 

In  the  leading  case  of  Ooddard  t.  Orand  Trunk  R'y  Co.,  87  Me.  S02,  2  Am. 
Rep.  39.  the  oourt  in  delivering  the  opinion  said:— 

"  It  may  be  true  that  if  the  carrier's  servant  willfully  and  malieioasly  aa» 
saults  a  stranger,  the  master  will  not  be  liable;  but  the  law  is  otherwise 
when  he  assaults  one  of  his  master's  passengers.  The  carrier's  obligation  is 
to  carry  his  passenger  safely  and  properly,  and  to  treat  him  respectfully, 
and  if  he  intrusts  the  performance  of  this  duty  to  his  servants,  the  law  holds 
him  responsible  for  the  manner  in  which  they  execute  the  tmst  Hie  law 
seems  to  be  now  well  settled  that  the  carrier  is  obliged  to  proteot  his  pas- 
senger from  violence  and  insult^  from  whatever  source  arising.  He  is  not 
r^arded  as  an  insurer  of  his  passenger's  safety  against  every  posnble  soorot 
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•«f  danger;  bnt  he  is  boond  to  Qse  ftll  raeh  reasonable  preeantionf  at  humaA 
jadgmenfe  and  forest a^ht  are  oapable  of  to  make  hie  paseenger'i  jonrnej  aafe 
and  eomfortable.  He  mast  not  only  protect  hit  passenger  against  the  vlo> 
lenca  and  inanlta  of  strangers  end  oo-pastengers,  bnt,  a  foriwri^  against  the 
▼iolenoe  and  insnlU  of  his  own  serf  ants.  If  this  duty  to  the  passenger  is 
not  performed,  if  this  proteotion  is  not  f nmished,  but,  on  the  oontrary,  the 
paeeenger  ia  assaulted  and  insulted,  through  the  negligence  or  willful  mil* 
«oodnot  of  the  oarriar^s  servant,  the  carrier  is  necessarily  responsible." 

These  expressions  were  approved  in  MiMmri  etc  Ity  (kk  t.  Weaver,  16  Kan. 
450,  where  the  oonrt  farther  said:  "The  carrier  selects  his  own  servants^  and 
vnleas  he  finds  that  violenoe  and  abase  on  the  part  of  each  agents  toward 
his  pwssengers  meets  with  swift  and  serere  punishment^  he  will  soon  become 
indifferent  to  the  character  and  conduct  of  such  agents,  and  rudeness,  insnlti 
and  violenoe  will  take  the  place  of  politeness,  courtesy,  and  assistanoa. 
Any  one  who  travels  sees  so  much  of  rudeness  and  inattention  on  the  part 
«f  employees,  ia  subjected  to  so  many  annoyances,  petty  and  large,  and  not 
seldom  ia  witness  to  so  much  actual  outrage  and  abuse,  that  we  would  be 
exfieedingly  loath  to  have  any  relaxation  of  the  rule  which  holds  carriers  to 
the  most  rigorous  accountability  for  violence  and  wrong  to  their  passengers." 
The  language  used  in  Qoddard  v.  Qrand  Trunk  R*jf  Oft.,  57  Me.  202,  f  Am. 
Bepb  99,  has  been  approved  in  many  cases,  as  in  Sherleif  v.  BUHnge,  8  Bush,  147» 
S  Am.  Rep.  451,  where  a  deck  passenger  upon  a  steamboati  after  having  paid 
his  farcb  was  assaulted  and  beaten  by  the  clerk  to  whom  he  had  immediately 
before  paid  it,  for  the  alleged  reason  that  he  had  been  secreting  himself  on* 
der  the  boilers  of  the  boat.    The  carrier  was  held  responsible  for  the  act  of  his 
elerk  and  compelled  to  pay  damages  for  the  injuries,  including  the  loss  of  an 
eye  suffered  by  the  passenger.    In  its  opinion  the  court  said:  '*  It  must  be 
borne  in  mind  that  from  the  moment  the  contract  between  the  carrier  and 
ihm  passenger  begins  until  it  ends  the  official  actions  of  the  officers  of  the 
boat  tonehing  the  payment  of  passage  money  or  the  manner  in  which  the 
passengers  shall  conduct  themselves,  or  the  enforcement  of  the  regulations 
prsseribed  for  the  government  of  the  vessel  —  in  short,  all  intercoarse  between 
the  officers  and  passengers  naturally  and  legitimately  growing  out  of  the  re- 
lationship existing  between  them  —  may  properly  be  said  to  come  within  the 
eouree  of  tiieir  employment,  and  their  actions  in  the  premises,  if  legal  an# 
proper,  are  within  tiie  scope  of  their  authority."  A  carrier  by  water  is  liabk 
for  a  wrongful  assault  upon  a  passenger  by  the  mate  of  the  vessel,  although 
ik»  earlier  did  not  authoriae  the  act  of  his  employee:  Springer  Traneportatkm 
C&k  ▼.  SrnUk,  16  Lea,  496.    In  another  case,  the  owners  of  a  steamboat  were 
made  liable  for  the  battery  of  a  passenger  by  the  steward  of  the  vessel  and 
his  assistants,  growing  out  of  a  dispute  as  to  whether  or  not  another  passen- 
ger, whose  cause  the  plaintiff  espoused,  had  paid  for  his  dinner:  Bryami  v« 
MiA,  106  Mass.  180;  8  Am.  Rep.  811. 

In  OUcago  eie.  IL  R.  Oo,  y.  Fkamcm,  103  IlL  546, 48  Am.  Rep.  88^  a  carrier 

by  railroad  was  held  liable  when  a  brakeman  struck  a  passenger  in  the  face 

with  a  lantern,  because  the  passenger,  who  had  lost  his  watch,  said  he  thought 

the  brakeman  had  it»    The  court  in  delivering  the  opinion  nid:   *'  So  too 

the  contract  which  existed  between  appellant  as  a  common  carrier  and 

appellee  as  a  passenger  was  a  guaranty  on  behalf  of  the  earner  that 

appellee  should  be  protected  against  personal  injury  from  ths  agents  or 

•errants  of  appellant  in  charge  of  the  train.    The  company  placed  these 

men  in  charge  of  the  train.    It  alone  had  the  power  of  removal,  and  justice 

demands  that  it  should  be  held  rsspcnsible  for  their  wrongful  acts  toward 
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paMengert  while  in  charge  of  the  train.  Any  other  rule  might  place  the* 
traveling  pablio  at  the  mercy  of  any  reckless  employee  a  railroad  company 
might  see  fit  to  employ,  and  we  are  not  inclined  to  establish  a  prooeden^ 
which  will  impair  the  personal  secarity  of  a  passenger." 

A  street  railway  corporatioo  was  compelled  to  pay  damages  when  tli» 
driver  of  one  of  its  oars  maliciously  assaulted  a  passenger  because  the  latter 
expostulated  with  the  drirer  about  an  assault  made  by  the  latter  npon  an* 
other  person  outside  the  car:  SUwari  ▼.  Brookiffn  etc  R,  B.  Ox»  90  N.  Y» 
688;  43  Am.  Rep.  185.  In  this  case  the  court  said:  "By  the  defendant's  oon* 
tract  with  the  plaintiff  it  had  undertaken  to  carry  him  safely  and  to  treat 
him  respectfully;  and  while  a  common  carrier  does  not  undertake  to  insure 
against  injury  from  every  possible  danger,  he  does  undertake  to  proteet 
the  passenger  against  any  injury  arising  from  the  negligence  or  willful  mia* 
conduct  of  its  servant  while  engaged  in  performing  a  duty  which  the  earner 
owes  to  the  passenger,*' 

In  Rmnd9  t.  Deltiware  eU.  B.  B.  Oo.^  64  N.  7. 129,  8  Hun,  829,  21 
Bep.  597,  the  court  said:  "It  is,  in  general,  sufficient  to  make  the 
responsible  that  he  gave  to  the  servant  an  authority  or  made  it  his  duty  Uk 
act  in  respect  to  the  business  in  which  he  was  engi^ed  when  the  wrong  wae 
committed,  and  that  the  act  complained  of  was  done  in  the  coarse  of  his  em- 
ployment. The  master,  in  that  case,  will  be  deemed  to  have  consented  to  and 
authorised  the  act  of  the  servant^  and  he  will  not  be  excused  from  liability, 
although  the  servant  abused  his  authority,  or  was  reckless  in  the  perform- 
ance of  his  duty,  or  inflicted  an  unnecessary  injury  in  executing  his  maeter'e 
orders.    The  master  who  puts  the  servant  in  a  place  of  trust  or  respooaibil- 
ity,  or  commits  to  him  the  management  of  his  business  or  the  care  of  his 
property,  is  justly  held  responsible  when  the  servant^  through  lack  of  jadg* 
ment  or  discretion,  or  from  infirmity  of  temper,  or  under  the  inflnenoe  el 
passion  amused  by  the  circumstances  and  the  occasion,  goes  beyond  tlie 
strict  line  of  his  duty  or  authority  and  inflicts  an  unjustifiable  injury  npon 
another."    These  remarks  were  approved  in  the  subsequent  case  of  Coken  ▼• 
Drg  Dock  etc  B.  B,  Co.,  69  N.  T.  170,  and  the  doctrine  applied  in  many 
other  oases,  aa  where  a  railway  brakeman  made  a  malicious  assault  npon  a 
passenger  who  had  attempted  to  enter  the  wrong  car:  MeKinley  v.  Chicago 
etc  B.  R»  Co.,  44  Iowa»  314;  24  Am.  Rep.  748;  or  where  a  conductor  wrong- 
fully  assaulted  a  passenger  upon  his  train:  Wedem  etc  B.  B.  Co.  v.  TVimer, 
72  Ga.  292;  53  Am.  Bep.  842;  Qcuway  v.  AOantti  eCe.  A  i?.  Ob.,  58  Ga.  216; 
IlUnoU  Central  B.  B.  Co.  v.  Sheehan,  29  IlL  App.  90;  or  when  the  porter  of 
a  sleeping-oar  committed  such  assault:   WUliame  v.  PuUman  Palaee  Car  Oo^p 
40  La.  Ann.  417;  8  Am.  St  Rep.  538.    The  servants  in  ohaige  of  the  oar 
are  considered,  for  the  purposes  of  the  contract  between  the  railroad  com- 
pany and  the  passenger,  as  the  servants  of  the  carriers  Pemmtylvatiia  Co,  ▼• 
£oy,  102  U.  S.  451. 

A  railroad  company  is  liable  for  an  assault  and  battery  by  the  condnotor 
of  one  of  its  trains  upon  a  passenger,  in  seizing  or  attempting  to  seise  hia 
property  to  enforce  the  payment'  of  his  fare:  Banuden  v.  Bo/4oh  etc  B.  B, 
Co.,  104  Mass.  117;  6  Am.  Rep.  200.  And  the  company  is  responsible  for  a 
battery  by  its  conductor  committed  first  on  the  car  and  repeated  shortly 
afterward  at  the  office  of  the  company,  where,  the  passenger  had  gone  te 
make  complaint  to  the  superintendent:  Savannah  etc  B.  &  Co.  v.  Bryan,  8a 
Ga.  312;  22  Am.  St  Rep.  464w 

When  the  conductor  or  employeee  on  a  railroad  train  act  maliciously  and 
wantonly  in  using  insulting  or  abusive  language  to  a  passenger  or  use  force 
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ftDd  Tiolenee  in  striktng  and  iojurtng  him,  or  nn  necessary  force  in  ejecting 
Ina  from  the  cars,  whether  rightfully  or  wrongfully,  snoh  seryant  acta  in 
to  theoe  matters  in  the  prosecution  and  within  the  soope  of  his 
and  employment^  and  the  company  is  ItaUe  for  the  injury  received 
in  eoBseqiience  of  such  assault  by  the  serrant^  even  though  it  was  yolnn* 
tsrily  done:  Weaiem  etc  B.  R,  Co.  t.  Turner,  72  Qa.  292;  63  Am.  Rep.  842; 
drMeum  ▼.  CoUi/nlnu  etc  R"y  Co,,  79  Ga.  461;  Hineklty  ▼.  Chicago  etc  Ity 
Ok,  38  Win.  194;  Belknap  t.  Boeton  etc  B.  B,,  49  H.  H.  368;  Crocker  t. 
Nem  London  etc  B.  B.  Oo.^  24  Ck>an.  249;  N«wX)rlean$  etc  B.  B.C0.T.  AU- 
krition,  38  Misa.  212;  76  Am.  Dec.  98;  IndianapoUs  etc  R*y  Co,  ▼.  Antkon^^ 
43  Ind.  18S;  PUtdmr^  etc  B.  B.  Co,  ▼.  Theobald,  61  lad.  246;  Amtrieam 
Btprett  Oo,  ▼.  PaUemon,  73  Ind.  430;  Cldeago  etc  B'y  Co.  Williants,  66  HI* 
186;  8  Am.  Rep.  641;  Chicago  etc  B.  B.  Co.  ▼.  Griffin,  68  III  499;  Norths 
wetlem  B,  B.  Co,  r.  Hack,  66  111.  238;  Trapere  ▼.  Kaneae  etc  B'y,  63  Mow 
421;  Brown  ▼.  Hannibal  etc  B.  B.  Co.,  66  Ma  688;  Quigley  t.  CoUral  Paeifie 
B.  B.  Ctk,  11  Ney.  360;  21  Am.  Rep.  757;  Passenger  B.  B.  Co.  v.  Young,  21 
Ohio  St.  618;  8  Am.  Rep.  78;  Pennsylvanki  B.  B.  Co.  t.  Vandwer,  42  Pa.  St> 
365;  82  Am.  Deo.  620;  RonndM  t.  Delaware  etc  B.  B.  Co.,  64  N.  Y.  129;  21 
Am.  Repb  697;  Missouri  etc.  B"y  Co.  t.  Weatfer,  16  Kan.  466. 

In  all  casee  where  a  railway  employee  uses  undue  force  in  ejecting  a  pas« 
ssnger  from  the  cars  and  commits  an  assault  and  battery  upon  him,  the 
company  is  liable  in  damages:  Wmnegar  ▼.  Central  etc  B'y  Co.,  86  Ky.  647; 
CblnwM  Y.  jy<w  York  etc  B.  B.  Co.,  106  Mass.  160;  J^ersonvillc  B.  B.  Co. 
T.  Bogers,  38  Ind.  116;  10  Am.  Rep.  103;  Holmes  t.  Wakejleld,  12  Allen,  680; 
90  Am.  Dec.  171;  Moore  t.  FUehbnrg  B.  B.  Co.,  4  Gray,  466;  64  Am.  Dec. 
83;  North  Chicago  etc  B^y  Co.  r.  Oastka,  128  lU.  613;  Otdf  etc  B'y  Co.  r. 
KiMride.  79  Tex.  467;  Bayley  ▼.  Mandiuter  etc  B'y  Co.,  L.  "R.  7  Coul  P. 
415. 

The  eases  cited  aboTC  generally  maintain  that  the  party  injured  by  an 
ssMult  inflicted  by  the  servant  of  a  carrier  is  entitled  to  recover  exemplary 
damages  against  the  latter,  and  this  doctrine  is  announced  in  the  additional 
easss  of  Atlantic  etc  B'y  Co.  v.  Dmiii,  19  Ohio  St  162;  2  Am.  Rep.  382; 
Springer  Transportation  Co.  r.  Smith,  16  Lea»  498;  Ooddard  v.  Orand  Trunk 
tty  Co.,  67  Me.  202;  2  Am.  Rep.  39;  Baltimore  etc  B.  B.  Co.  t.  Blodier,  27 
Md.  277;  Sawmnak  etc  B.  B.Co.  ▼.  Bryan,  86  Oa.  312;  22  Am.  St  Rep. 
461  As  before  shown,  the  great  majority  of  the  oases  declare  that  the  car^ 
lier  is  to  be  held  responsible  in  exemplary  damages  for  the  willful,  wanton, 
sad  malictons  act  of  his  servant  which  constitutes  an  assaolt  and  a  breach  of 
the  eontraet  of  carriage,  and  it  would  as  a  consequence  seem  to  be  unneoes- 
mrj  to  consider  whether  or  not  at  the  time  the  unlawful  act  was  committed 
the  servant  was  actmg  within  the  scope  of  his  employment  and  according 
te  the  htstmetions  of  his  master,  and  also  as  to  whether  or  not  the  aet  was 
IB  any  manner  subsequently  ratified  by  the  latter. 

There  are  a  few  cases,  however,  which  do  not  go  to  the  extent  of  declaring 
thst  the  earner  is  liable  for  the  willful  misconduct  and  assault  by  his  ser* 
vsat  when  hie  aet  may  be  considered  as  outside  the  legitimate  soope  of  his 
duties;  though  if  the  act  could  b'^  imputed  to  the  carrier  personally,  it  would 
amount  to  a  breaeh  of  the  contract  for  safe  carriage.  Thus,  in  Isaacs  t. 
TUrd  Avenue  B.  B.  Co.,  47  V-.  Y.  122,  7  Am.  Rep.  418,  the  plaintiff,  a  pas- 
ssnger  upon  a  street  car,  desiring  to  alight^  passed  out  upon  the  platform 
sad  asked  the  conductor  to  stop  the  car,  and  refused  to  get  out  until  the  car 
had  come  to  a  foil  stop.  Thereupon,  and  when  the  car  was  in  motion,  he 
the  passenger  from  the  oar,  breaking  her  leg  when  she    struck  the 


100  Richmond  etc.  R.  R.  Co.  v.  Jefferson.    [Georgia, 

payemeat,  and  it  was  decided  that  the  aet  of  the  oondnetor  was  a  wanton 
mod  willful  trespaM,  not  iu  the  performanoe  of  any  duty  to  or  of  any  aet  av« 
thorixed  by  the  defendant,  and  that  the  latter  waa  not  liable.  This  oaaa  ia 
plainly  irreooncilable  with  many  subsequent  New  York  cases  in  which  a  ooo* 
trary  oondnsion  was  reached  upon  almost  identical  facts.  See  Rimndm  ▼. 
Dtlaioare  tie,  R.  R,  Co.,  64  N.  Y.  129;  21  Am.  Rep.  597;  Cohm  v.  Dry  Dodb 
etc  R.  R.  Co.,  69  N.  Y.  170;  Stewart  ▼.  Brooklyn  etc,  R.  R.  Co.,  90  If.  Y. 
688;  43  Am.  Rep.  185;  DynnelU  ▼.  Ne^e  York  etc  R.  R,  Co.,  120  N.  Y.  117; 
17  Am.  St  Rep.  611,  and  other  New  York  oases  before  eited  in  this  nate. 
In  a  Missouri  case  based  upon  similar  facts,  the  following  expression  la 
found:  "If  the  conduct  of  this  driver  were  willful  and  malicions,  with  in* 
tent  to  injure  the  plaintiff,  he  might  be  liable  to  indictment  for  an  aasaalt 
with  intent  to  kill,  or  some  other  criminal  offense;  but  his  employer  waa 
not  responsible  for  his  crimes,  nor  liable  for  his  acts  of  willful  and  malieiona 
trespass.  The  company  was  answerable  only  for  his  negligence  or  his  inca- 
pacity or  nnskillfulness  in  the  performance  of  the  duties  assigned  to  him  ": 
MeKeon  ▼.  CUkene  R*y  Co.,  42  Mo.  79.  This  dictum  has  long  been  overmled 
in  that  state,  as  is  shown  by  Spohm  t.  MisMuri  etc  Ry  Co,,  97  Mo.  74;  101 
Mo.  41 7«  where  a  contrary  conclusion  is  reached  npon  similar  Cacts^  and  to 
the  same  effect  is  Malecke  ▼.  Tower  Orove  etc  Ry  Co.,  57  Mo.  17. 

In  LUtle  Miami  R.  R  Co.  y.  Wetmore,  19  Ohio  St  110,  2  Am.  Rep.  878^ 
it  appeared  that  an  altercation  occurred  between  the  passenger  and  the  bag- 
gage master  of  the  railroad,  resulting  in  an  attack  by  the  latter  opoa  the 
passenger  with  a  hatchet,  from  which  he  reoeired  serious  injury;  and  it  waa 
held  that  the  assault  was  not  in  the  conr  e  of  the  business  of  the  servant 
and  that  the  carrier  could  not  be  held  liaUe.  This  case  fails  to  cite  aad 
seemingly  totally  ignores  the  great  mass  of  oases  maintaining  a  eontraiy 
doctrine. 

In  Central  R'y  Co.  ▼.  Peacock,  69  Md.  257, 9  Am.  St  Rep.  425,  the  driver 
of  a  street  car  usad  insulting  language  to  a  passenger,  who  replied  that  when 
they  got  to  the  office  of  the  company  he  would  report  him.  When  the  oar 
got  within  a  block  of  snch  ofSce  the  passenger  left  the  car  and  started  toward 
the  office,  intending  to  report  the  driver  and  then  return  to  the  car  and  eon* 
tinne  his  journey.  He  did  not  inform  the  driver  of  his  intention  to  retnm 
to  the  car.  The  driver,  on  seeing  the  passenger  going  toward  the  offloe^  got 
off  the  car,  intercepted  the  passenger,  and  severely  beat  him  with  an  iron 
brake.  It  was  determined  that  the  plaintiff  had  oeased  to  be  a  passenger, 
that  the  driver  was  not  acting  in  the  line  of  his  duty,  and  that  the  oanier 
was  not  liable  for  the  assault  But  in  a  very  similar  case,  where  the  con- 
ductor first  assaulted  the  passenger  on  the  oar  and  then  followed  him  to  the 
office  of  the  carrier,  where  he  had  gone  to  make  oomplainti  and  again  aa* 
sanlted  him  there,  the  carrier  was  held  liable  for  both  assaolts*  the  ooo* 
ductor  being  deemed  to  be  acting  on  both  occasions  as  an  employee,  violating 
the  duty  which  the  carrier  owed  to  the  plaintiff  as  a  passenger:  8amumak 
etc  R.  R.  Co.  V.  Bryan,  86  Oa.  812;  22  Am.  St  Rep.  464. 

Liability  /or  Arreeta  Made  by  Servant  —  When  the  servant  of  a  oommoa 
oarrier  is  not  given  express  authority  to  arrest  passengers,  an  arrest  made  by 
snch  servant  is  generally  considered  to  be  entirely  beyond  the  soc^  of  the 
employment  of  snch  servant  and  unconnected  with  any  duty  which  the  car- 
rier owes  to  the  passenger.  As  a  result,  it  has  been  frequently  decided,  both 
in  this  country  and  in  England,  that  in  the  absence  of  authority  in  the  by-lawi 
of  the  carrier,  and  directions  to  its  servants  to  execute  arrests  of  passengers 
when  deemed  necessary,  the  arrests  which  the  employees  of  a  earrier  may 
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happen  to  make  while  engaged  in  their  duties  oannot  be  oonsidered  within 
the  eoope  of  their  employmentk  end  therefore^  in  oeie  the  eireet  ie  nnjnstifl* 
aUe^  no  reeort  eon  be  had  to  the  earrier  for  damagee:  PorUr  t.  CMoago  €io> 
R.  R,  Ob.,  41  Iowa,  358;  LafiOa  t.  New  Orleam  tU,  R.  R.  Co,,  43  La.  Ann. 
34;  Cunminffham  ▼.  Seaitle  ele.  R'y  Co,,  3  Wash.  471;  Mulligan  ▼.  New  Tark 
etc  B^y  Cb.,  129  N.  Y.  506;  26  Am.  St  Rep.  539;  Edvoarde  ▼.  London  etc  R'y 
Cb.»  L.  IL  6  Com.  P.  446;  L.  R.,  6  Q.  B.  65;  PouUon  t.  London  tic  R'y  Ob., 
L.  R.  2  Q.  B.  534;  Oqfv.  Oreai  Norihtm  iTy  Co.,  8  RL  ft  B.  672. 

LkUfiiUy/br  ABtauiU  by  Servant  on  female  Poitenger,  —  A  commoa  carrier, 
whether  by  railroad,  yessel,  or  otherwise,  ie  bonod  to  protect  female  pasten* 
gers  from  all  indecent  approach  or  assault  on  the  part  of  its  servants.  Tbere* 
fore,  when  the  eooductor  on  a  railway  train  makes  an  indecent  assault  on  a 
female  passenger,  the  oompany  is  liable  in  compensatory  damages  nnder  the 
principle  tliat  a  master  is  liable  for  a  wrong  done  by  hia  servant,  whether 
through  negligence  or  malioe  of  the  latter,  in  the  course  of  an  employment 
in  which  the  serrant  is  engaged  to  perform  a  duty  which  the  master  owes  to 
tiie  peraoa  aasavlted:  Oraker  ▼•  Chicago  eic  R'y  Oo^,  86  Wis.  657;  17  Am. 
Rep.  504. 

The  contract  of  all  passengers  entitles  them  to  respectful  treatment  from 
thoee  in  charge  of  a  sea-going  vessel,  and  in  respect  to  female  passengers  in« 
dndee  an  implied  stipulation  that  they  shall  be  protected  against  obscene 
oondnet^  lasciTions  behavior,  and  every  immodest  approach.  As  a  conse* 
qnenoe  a  earner  is  liable  for  an  attempted  rape  by  one  of  its  servants  upon 
a  female  passenger:  Nteto  t.  Clark,  1  Cliff.  145.  This  rule  was  applied  in 
LomtmOe  He.  R.  R.  Co.  v.  Ballard,  85  Ky.  307;  7  Am.  St.  Rep.  600. 

If  a  porter  oo  a  Pnllman  palace  car  makes  an  indecent  assault  on  a  lady 
passenger,  she  ia  entitled  to  recover  from  the  company  having  charge  of  the 
ear  a  fair  peonniary  oompensation  for  all  injury,  temporary  or  permanent, 
directly  eansed  to  her  in  her  person,  health,  and  strength,  including  oompen* 
sation  for  the  pain  and  suffering,  mental  and  physical,  which  has  been  or 
thereafter  may  be  eansed  by  such  assault:  Campbell  v.  Pullman  Pahee  Car  Co,, 
42  Fed.  Repu  484. 

Not  Liable  for  Aeeaeilt  Provoked  by  Pereon  Figured,  —  When  a  passenger 
upon  a  railroad,  by  his  own  improper  and  insulting  behavior,  brings  upon 
himself  an  aasanlt  by  a  servant  of  the  earrier,  the  latter  cannot  be  held  re* 
ipcttsible  for  the  tnjnriee  inflicted  as  a  result  of  the  encounter:  Seott  v.  Obalral 
Pmketc  A  JK.  Ox,  53  Hnn,  414. 


Swift  v.  Tatnbr, 

[80  GaoBQXA,  600.) 

Pabt  Owhbbs  ov  SBiFs^Riaara  ako  LiABnjmB.  —The  majoiifey  owner 
in  a  ahip  is  entitled  to  ite  poesession  and  management,  and  the  minority 
ownen,  unless  they  expressly  dissent,  are  bound  by  his  acts.  He  rep- 
resents them  aa  their  agent,  they  having  the  right  and  duty  to  share 
ratably  in  the  profits  and  losses  of  the  joint  enterprise. 

Pabt  Owkbbs  of  Ships  —  Riohts  and  Liabilitibs.  —The  minority  owners 
in  a  ship  can  avoid  liability  and  loss  in  any  particular  venture  entered 
into  by  the  majority  owner  from  which  they  expressly  dissent  by  re* 
quiring  him  to  give  bond  for  the  safe  return  of  the  ship. 

Pabt  Owhkbs  of  Ships  — Rights  and  Liabilitibs.  — The  minority  owners 
ef  a  ahip^  unless  they  diisent  from,  are  presumed  to  agree  to,  the  voy* 
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ftg«  eontraotod  for  hj  the  nujority  owner  aad  to  all  the  lUbilitioB 
■ioaed  by  it.  Tbe  bnrden  la  on  them  to  ihow  their  diwent  and 

Bon*ltabilttj. 

finrpiNO — CoNSTRUonoir  ov  Orartbr-pabtt.  —  When  it  U  doabtful 

the  face  of  a  charter-party  whether  or  not  it  was  intended  to  clothe  th* 
eharterer  with  ownership  in  the  ship,  the  presumption  is  against  snch 
intention.  As  between  ihe  two  possible  oonstrnctions,  the  law  inclioea 
to  a  contract  of  afEreightment  rather  than  a  oontraot  of  ownersl&ip  or 
lease  of  the  ship. 

Bhifpiiio  —  CoNSTRUOTioir  OF  Charter- PARTT.  —  When  a  charter- party 
oontains  only  matter  of  contract,  stipnlating  that  the  ship  shall,  within 
a  oertain  time^  perform  certain  voyages  with  specified  cargoes  and  th* 
oaptain  make  proper  delivery  thereof,  freight  in  a  fixed  sum  to  Im  paid 
•aoh  tripp  npon  delivery  of  the  cargo  in  the  charterer's  port;  reaenring  » 
lien  for  freight  on  the  oargo  in  favor  of  the  captain  or  owners,  and  auffi- 
«lont  room  in  the  ship  for  tackle,  officers,  and  crew;  and  providing  that 
the  ship  shell  carry  on  any  ontward  trip  lumber  or  snch  cargo  as  the 
eharterer  desires  free  of  freight  oharge,  the  charterer  not  undertaking 
to  man  or  victual  the  ship,  or  to  bear  any  risks  or  ezpensea  of  the  voy- 
age^ oonstitutea  a  oontraot  of  affreightment^  and  not  a  lease  of  the  ship, 
and  the  master  is  the  servant  of  the  owner  thereof,  and  not  of  the  ohar- 
tarer  of  the  ship. 

SmmNa — Right  ov  MAanR  to  Waors  during  Drtrntion. -*Wfaea 
the  master  of  a  ship  is  in  the  service  of  its  owners,  whose  duty  it  ia  to 
immediately  release  tbe  ship  when  seiaed  under  legal  process  against 
them,  he  may  recover  hia  wages  from  them  during  the  time  that  the 
■hip  ia  detained  by  such  seisnre  without  his  fault,  unless  hia  contract 
stipulates  to  the  contrary. 

SmppiiiG  — Right  ov  Mastrr  to  Unoollroud  FREiGHm.~Wh6n  tfaa 
master  of  a  ship  fails  in  his  doty  to  collect  of  the  charterer  freighta  ia 
which  he  has  an  interest  and  for  which  both  himself  and  the  ahip-ownar 
have  a  lien  upon  the  cargo,  he  cannot  hold  the  owner  liable  for  hia  inter- 
est in  such  uncollected  freights  unless  the  owner  interfered  to  prevent 
payment  by  the  charterer. 

8mppi9Q  —  Right  op  Mabtrb  to  Rrootrr  ior  DRraNTioir  •»  PLEADoraa 
AVP  Pboopb.  —  When  a  ship  is  detained  by  reason  of  aa  attachment 
against  several  persons  as  joint  owners,  and  the  master  of  tbe  vesaej 
sues  all  the  defendants  in  the  attachment  for  hia  wages  and  loss  onnaed 
by  each  detention,  he  must  establish  the  Joint  ownership  aa  alleged  ia 
order  to  recover,  although  the  defendants  replevied  the  ship  after  its 
•eicure  under  the  attachment.  Under  the  statute  no  admission  of  own* 
ership  or  interest  in  the  ship  can  be  implied  from  the  mere  act  of  replevy* 
log  it. 

PUADWOw— Thi  GnnnuL  Imvm  puts  the  plaintiff  on  proof  of  every  ma- 
terial averment  of  his  complaint.  There  being  no  evidence  to  uphold 
the  action  aa  against  some  of  the  defendants,  all  eharges  of  the  eoart 
beaed  upon  the  theory  that  there  was  such  evidence  were  erroneous. 

Denmark^  Adams  and  Adams^  for  the  plaintiff  in  error. 

R.  R.  Richards  and  D.  Oriffin^  for  the  defendants  in  emr. 

Simmons,  J.    A  ship  belonging  to  several  owners  in  com* 
men  was  chartered  by  one  of  them,  who  owned  a  majority  of 
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•hares,  to  a  merchant  to  sail  between  specified  ports  daring  a 
term  not  to  exceed  six  months.  It  was  arranged  between 
owner,  charterer,  and  master  that  the  charterer  should  pay  a 
certain  amount  of  fireight  upon  the  completion  of  each  return 
▼oyage  and  delivery  of  the  cargo  in  the  charterer's  port,  of 
which  amount  the  master  should  receive  two  thirds,  to  reim- 
burse him  for  expenses  of  manning  and  victualing  the  ship, 
etc,  and  to  pay  for  his  services  as  master,  the  remaining  third, 
less  expenses  for  repairs,  etc.,  to  go  to  the  ship,  that  is,  the 
owners.  Part  of  this  arrangement  was  embodied  in  the 
eharter-party,  and  a  part  of  it  appeared  in  the  oral  testimony 
introduced  on  both  sides.  Pending  the  performance  of  the 
charter-party  the  ship  was  seized  in  the  charterer's  port  under 
an  attachment  for  a  personal  debt  of  the  majority  owner,  and 
not  being  replevied  by  him  or  the  other  owners,  was  detained, 
and  thus  prevented  from  making  one  or  more  voyages  in  pur- 
suance of  the  contract  The  master  now  sues  all  the  owners 
in  an  attachment  levied  on  the  ship  for  damages  on  account 
of  being  prevented  by  the  first  attachment  and  failure  to  re- 
replevy  from  making  voyages  which  he  could  have  made  had 
the  ship  been  free,  and  also  for  his  expenses  and  wages  dur- 
ing the  delay,  and  for  his  share  of  the  charter  money  of  one 
voyage  actually  made,  which  he  alleges  that  the  owners  pre- 
vented him  from  collecting. 

1.  The  first  question  respects  the  liability  of  those  owners 
who  did  not  join  in  the  charter-party  or  the  collateral  agree- 
ment with  the  master.  The  court  charged  the  jury  thus:  "If 
yoo  find  from  the  evidence  that  Tatner  had  an  arrangement 
with  Swift,  as  the  managing  owner,  whereby  he,  Tatner,  was 
to  represent  the  vessel  and  owners  under  certain  circum- 
stances and  for  certain  purposes,  and  if  you  find  that  the 
other  owners  made  no  objection  to  this  arrangement,  and  that 
they  received  the  charter  money  or  any  portion  of  it  without 
objection,  then  this  arrangement  would  be  just  as  binding 
upon  them  as  upon  Swift,  and  whatever  Tatner  was  author- 
ized to  do  under  his  arrangement  with  Swift  would  be  equally 
binding  upon  all  of  the  owners."  "  Hence  the  question  is  •  •  • 
whether  Tatner  has  a  claim  against  Swift  and  the  other  own- 
ors  of  the  vessel;  if  he  has,  then  his  claim  extends  to  all  of 
those  whom  you  find  to  be  owners  of  that  vessel."  It  is  com- 
plained that  these  instructions  were  erroneous,  and  also  that 
the  court  failed  to  instruct  with  reference  to  the  defendants' 
contentions  that  there  was  no  privity  between  them  and  the 
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master;  that  none  of  them,  except  Swift,  could  be  liable  on 
account  of  the  ship's  detention  under  the  attachment,  they 
being  not  liable  for  the  debts  of  Swift  or  for  the  action  of  his- 
creditors,  over  which  thej  had  no  control;  and  that  they  were 
not  liable  for  the  breach  of  the  charter-party  or  the  acts  of 
Swift,  or  for  the  wages  of  the  master.    It  may  be  observed 
that,  if  special  instructions  were  desired  as  to  the  different 
defendants  who  were  making  a  common  defense,  they  ought- 
properly  to  have  been  requested;  but  since  the  charges  given 
were  excepted  to,  and  as  there  is  to  be  a  new  trial  for  another 
reason,  it  is  well  to  state  the  principle  governing  the  liability^ 
of  the  minority  owners.    Swift  testified  that  he  owned  thirty* 
nine  sixty-fourths  of  the  ship  at  the  time  of  the  charter.     He 
was  thus  a  majority  owner.    The  rights  of  a  majority  owner 
are  very  large.    It  is  to  the  interest  of  all  the  owners  and  of 
the  public  that  the  vessel  be  kept  in  trade,  and  not  be  forced 
to  lie  idle  because  the  owners  may  not  agree  on  her  employ*^ 
ment;  therefore,  the  majority  owner  is  entitled  to  the  posses- 
sion and  management  of  the  ship,  and  the  minority  owners, 
unless  they  expressly  dissent,  are  held  to  acquiesce  in  and  be- 
bound  by  the  acts  and  doings  of  the  majority  owner.     He- 
represents  them  as  their  agent,  they  having  the  right  and 
duty  to  share  ratably  in  the  profits  and  losses  of  the  joint  en- 
terprise.    He  does  not  need  their  express  authority  in  order 
to  bind  them,  but  they  need  to  expressly  withdraw  their  au- 
thority in  order  not  to  be  bound.    They  can  avoid  liability^ 
and  loss  in  any  particular  venture  of  which  they  do  not  ap- 
prove, by  requiring  the  majority  owner  to  give  bond  for  the- 
safe  return  of  the  ship:  Abbott  on  Shipping,  13th  Eng.  ed.^ 
85  et  seq.,  90  et  seq.;  Carver  on  Carriers  by  Sea,  40;  1  Parsous- 
on  Shipping  and  Admiralty,  95,  97;  Desty  on  Shipping  and 
Admiralty,  sees.  86, 87,  47;  23  Myer's  Federal  Decisions,  sec. 
1166  et  seq.    Thus  the  minority  owners,  unless  they  dissent 
from,  are  presumed  to  agree  to  the  voyage  and  all  the  liabili- 
ties occasioned  by  it,  and  the  burden  is  on  them  to  show  their 
dissent  and  consequent  non-liability  when  it  exists. 

Under  this  principle,  it  may  be  said,  in  a  general  way,  that 
the  minority  owners  of  the  ship  in  question  are  bound  by  the- 
oharter-party  and  by  any  agreement  which  the  majority  owner 
may  have  made  with  the  master  for  his  employment  and  com- 
pensation, and  by  any  acts  or  omissions  of  the  majority  owner 
which  affected  or  determined  the  performances  of  the  shipi.. 
This  is  certainly  true  of  those  who  were  owners  at  the  time 
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tbe  contract  was  made,  and  they  could  not  divest  themselves 
of  liability  by  parting  with  their  interest  in  the  ship,  unless, 
psfhaps,  the  credit  were  given  entirely  to  the  ship;  for  a  party 
eannot  thus  shift  his  oontraot  on  to  another  to  whose  responsi* 
bility  the  opposite  x>arty  might  not  be  able  or  willing  to  trust 

As  to  owners  who  became  such  after  the  contract  was  made, 
the  evidence  furnishes  only  one  example,  the  defendant  Adams. 
He  figures  first  as  the  assignee  in  bankruptcy  of  Swift,  and 
afterward  as  owner  of  the  ship.  In  the  former  capacity  he 
received  one  payment  of  the  ship's  share  of  the  charter  money 
and  became  so  connected  with  her  subsequent  detention  as  to 
gain  a  knowledge  of  all  the  circumstances.  When  he  after- 
ward acquired  his  interest,  whatever  it  is,  he  had  notice  of 
the  outstanding  engagement  of  the  ship  and  of  the  liability 
of  the  owners  to  make  good  the  time  lost  by  the  delay.  Be- 
sides, the  jury  might  be  warranted  in  finding  from  his  ad- 
missions in  the  letter  of  February  20,  1890,  in  which  he 
said  he  was  then  sole  owner,  and  in  the  letter  of  February 
26th,  in  which  he  said  he  owned  fifty-nine  sixty-fourths  of  the 
vessel  and  was  more  interested  than  any  one  to  have  the  ves- 
sel clear,  and  from  other  correspondence  and  all  the  circum- 
stances, that  be  was  owner  for  part  of  the  time  of  delay  and 
was  actually  responsible  to  some  extent  for  the  tardiness  with 
which  the  bond  was  given  and  the  ship  released.  Indeed,  he 
seems  to  have  been  the  chief  actor  on  the  owner's  side  all 
through  the  complication  which  detained  the  ship,  but  how 
long  as  assignee  of  Swift  and  how  long  as  owner  is  not  clear. 
There  may  be  little  doubt  that  one  who  was  part  owner  at  the 
time  of  the  occurrence  causing  the  damage  sued  for  would  be 
represented  by  the  then  majority  owner,  or  the  managing 
owner,  and  liable  for  his  acts  and  defaults  touching  the  oper- 
ation of  the  ship,  and  one  buying  after  the  breach  of  con- 
tract might  be  bound  for  the  damages,  at  least  to  the  extent 
of  his  interest  in  the  ship;  but  it  is  not  intended  to  rule  these 
questions  now,  because  the  evidence  does  not  show  when  the 
defendants,  with  the  exception  of  Swift  and  Adams,  acquired 
their  interest,  or  that  they  ever  had  any  at  all.  If  either  party 
desired  a  decision  on  these  points,  he  ought  to  have  shown 
when  the  various  defendants  acquired  their  ownership.  The 
eourt  below  could  not  properly  charge  on  mere  assumptions, 
nor  can  exceptions  for  review  be  predicated  on  a  purely  hypo* 
thetical  state  of  facts. 

2»  One  of  the  principal  questions  argued  before  us  was, 
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whether  the  master  in  this  case  wae  in  the  service  of  the 
owners   or  of  the  charterer,  and  as  helping  to  solve  that 
question,  the  charter-party  was  claimed  by  the  defendants  to 
be  a  lease  of  the  vessel  to  the  charterer  whereby  he  acquired 
entire  possession  and  control  of  her  navigation,  thus  becom- 
ing the  owner  pro  kae  viecj  while  the  plaintiff  claimed  that  it 
was  only  a  contract  of  affreightment  by  which  the  owners  did 
not  transfer  possession  and  ownership  pro  tempore  to  the  char- 
terer, but  retained  control  of  the  ship's  navigation.    In  decid- 
ing which  contention  is  correct,  the  contract,  where  it  does 
not  speak  conclusively,  may  be  construed  in  the  light  of  mari- 
time custom.    In  the  first  place,  the  master  is  usually  em- 
ployed by  the  owners  and  is  their  servant  or  agent;  and  00  if 
the  charterer  in  this  case  did  not  become  owner,  there  would 
be  a  presumption  that  the  master  was  employed  by  Swift: 
Fenian  v.  Dublin  Steam  Packet  Co.^  1  Perry  &  D.  103.    Again 
leases  or  demises  of  the  ship  are  rare  in  comparison  with  con- 
tracts of  affreightment.    The  law  deems  it  imprudent  for  an 
owner  to  surrender  the  management  of  his  ship  to  a  charterer. 
Hence,  if  it  is  doubtful  on  the  face  of  the  charter-party  whether 
it  was  intended  to  clothe  the  charterer  with  ownership,  the 
presumption  is  against  such  an  intention.     As  between  the 
two  possible  constructions,  the  law  favors  and  inclines  to  the 
contract  of  affreightment:    Abbott  on  Shipping,  •289;   Desty 
Shipping  and  Admiralty,  sec.  204;   The  Aherfoyle,  Abb.  Adm. 
242;  Certain  Logs  of  Mahogany^  2  Sum.  699;  Hagar  v.  Clark 
78  N.  Y.  45;  Reed  v.  UniUd  States,  11  Wall.  591;  MeOUvery  v! 
Capen,  7  Gray,  523. 

Keeping  the  presumptions  in  mind,  the  terms  of  the  charter- 
party  may  now  be  looked  to.    The  first  indication  of  a  reten« 
tion  of  ownership  by  the  owners  is  that  there  are  no  words  of 
lease  or  transfer.    It  is  merely  stipulated   that  the  vessel 
whereof  A.  W.  Tatner  is  master,  shall  render  certain  services. 
**The  whole  instrument  contains  matter  of  contract  and  cove- 
nant only  ":    Savill^  v.  Campion,  2  Barn.  &  Aid.  603;  Sande^ 
man  v.  Scurr,  L.  B.,  2  Q.  B.  86;  The  AberfoyU,  Abb.  Adm.  242; 
The  Volunteer,  1  Sum.  551;  Hagar  v.  Clark,  78  N.  Y.  45,     In 
view  of  the  presumptions  and  the  context,  it  must  be  the 
owner  who  stipulates  that  *Hhe  vessel  shall  proceed  to  Port* 
land  and  load  lumber  for  Baracoa  and  from  there  load  fruit 
for  Savannah,"  etc.;  that  "the  vessel  being  so  laden.  Captain 
A.  W.  Tatner  shall  with  all  possible  dispatch  make  sail  for 
the  port  of  Savannah  and  there  make  a  true  and  faithful  de- 
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livery  of  the  cargo,**  etc.    By  stipulating  for  its  performances 
the  owner  evinces  the  intention  of  running  the  ship  bimeelf, 
that  is,  of  keeping  control.     After  agreeing  to  deliver  the  cargo, 
the  contract  proceeds:  *'In  consideration  whereof,  freight  shall 
be  paid  on  unloading  and  right  delivery  of  the  cargo  at  Sa- 
vannah in  the  sum  of  $650  per  round  trip,  charter  money 
being  payable  each  trip  upon  delivery  of  cargo."    Note  that 
the  compensation  termed  ''freight"  is  payable  on  delivery  of 
the  cargo  in  the  charterer's  port.     It  would  be  senseless  for 
either  party  to  contract  with  the  other  that  the  charterer 
should  deliver  the  cargo  to  himself.    The  sense  of  it  is  that 
the  charterer  pays  the  freight  when  the  owner  delivers  the 
cargo,  this  delivery  being  a  condition  precedent  of  receiving  the 
charter  money.    All  this  shows  that  the  owner  meant  to  retain 
ownership  and  control:  Abbott  on  Shipping,  *291 ;  Campion  v. 
CoMn^  3  Bing.  N.  C.  17;  Certain  Logs  of  Mahogany^  2  Sum. 
599;  2%e  Nathaniel  Hooper^  8  Sum.  544;  Hooe  v.  Chroverman, 
1  Cranch,  214;  McOilvery  v.  Capen,  7  Gray,  623.    Moreover 
it  is  agreed  that  "  the  captain  or  owners  of  the  vessel  shall 
have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight, 
and  demurrage,  average,  and  other  charges."    This  reserva- 
tion of  lien  comports  much  better  with  the  retention  than 
with  the  resignation  of  possession  by  the  owner.     If  the  mas- 
ter navigating  the  ship  was  to  be  the  servant  of  the  charterer, 
how  could  the  master  have  any  such  lien,  and  would  not  the 
owner's  lien  be,  if  not  impossible,  at  least  practically  ineffec- 
tual?   That  the  captain  or  owners  shall  have  the  lien,  indi- 
cates that  both  these  parties  are  opposed  in  interest  to  the 
charterer.     Again,  it  is  provided  that  the  vessel  shall  load 
certain  cargoes  *^  which  shall  not  exceed  what  she  can  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  room  sufficient  for  the  accommodation  of  the 
officers  and  crew."    This  reservation  of  space  in  the  ship  is 
another  indication  that  the  owner's  possession  continued:  5a- 
vUle  V.  Campion^  2  Barn.  &  Aid.  503;  OUkison  v.  Middleton^ 
3  Com.  B.,  N.  S.  134;  Omoa  etc.  Coal  Co.  v.  Huntley ^  L.  R.,  2 
G.  P.  D.  464;  The  Aberfoyle,  Abb.  Adm.  242;  The  Volunteer, 
1  Sum.  567;  The  Nathaniel  Hooper,  3  Sum.  544;  Clarkson  ▼• 
Bde$,  4  Cow.  470;  McOilvery  v.  Capen,  7  Gray,  523;  Hagar  v. 
Clarkj  78  N.  Y.  45.    It  is  further  stipulated  that  the  vessel 
^  shall  carry  on  any  outward  trips  lumber  or  such  other  suit- 
able cargo  as  charterer  may  desire  free  of  freight  charge." 
This  evidently  means  that  the  owner  will  carry  such  cargo 
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without  obtrge.  For,  if  the  ownership  was  pro  tempore  in  the 
charterar,  it  would  be  unnecessarj  for  him  lo  gnard  against 
any  liability  to  pay  freight  on  an  outward  yoyage;  be  could 
not  be  made  to  pay  for  carrying  his  own  cargo  in  his  own 
ship.  There  is  nothing  in  the  contract  to  show  that  the  char- 
terer was  to  employ  and  pay  the  master  and  crew.  From 
this  it  would  be  implied  that  the  owner  had  it  to  do:  Hagar 
▼.  CterJb,  78  N.  Y.  45.  But  the  owner  expressly  represent*! 
that  the  Vessel  already  has  a  master  in  the  person  of  Tatner, 
and  that  she  is  "in  every  respect  fitted  for  the  intende<l  voy- 
age." This  could  not  be  true  unless  she  were  properly 
manned.  Indeed,  it  may  be  said  that  a  vessel  is  not  sea- 
worthy without  a  proper  complement  of  officers  and  crew: 
Carver  on  Carriers  by  Sea,  sec.  18.  The  services  of  an  intelli- 
gent and  adequate  force  to  manipulate  the  ship  are  certainly 
necessary  for  her  safe  navigation. 

Under  the  contract,  then,  the  owner  was  bound  to  provide 
the  master  and  crew.  Tatner  testified:  "I  went  with  my  crew 
all  ready  to  take  charge  of  the  vessel,  got  the  vessel  ready 
for  sea,  and  had  the  charter-party  signed."  Also:  "An  agent 
or  owner  of  a  vessel  will  not  charter  his  vessel  unless  he 
knows  who  the  captain  is  that  is  to  have  charge  of  her.  It  is 
customary,  in  cases  of  time  charters  like  this,  for  the  captain 
to  man  and  victual  the  vessel  and  collect  all  the  charter 
money,  and  take  his  share  out  and  remit  to  the  owners  their 

share I  saw  Mr.  Swift  and  asked  him  for  the  vessel; 

he  inquired  if  I  wanted  her,  and  I  replied  that  I  did;  and  he 
said  that '  if  you  will  go  master  of  her  I  am  willing  to  put  her 
in  the  fruit  trade. '  "  Also,  that,  as  master  in  charge,  he  rep- 
resented the  vessel  and  owners.  The  testimony  of  Swift  does 
not  harmonize  with  the  charter-party,  and  is  contradicted  by 
Tatner  and  Collins  both.  Swift  said,  after  naming  the  amount 
of  the  charter  money:  "From  that  amount  Collins  was  to  pay 
the  owners  of  the  Leon  S.  Swift  one  third  clear.  The  other 
two  thirds  he  was  to  reserve  to  pay  his  captain  (Tatner)  and 
his  crew,  and  for  victualing  the  vessel.  Neither  myself  nor 
the  other  owners  of  the  vessel  had  anything  to  do  with  ap- 
pointing or  employing  Tatner;  he  was  appointed  and  em- 
ployed by  Collins J.  S.  Collins  employed  the  crew  ol 

said  vessel  during  time  said  charter-party  was  in  operation, 
and  he  paid  them.  Collins  paid  for  and  was  to  purchase 
all  provisions  for  officers  and  crew,  and  also  supplies  for  the 
vessel,  and  to  defray  its  running  expenses;   all  the  owners 
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were  to  paj  for  was  sails,  rigging,  painting,  and  generally 
keeping  the  schooner  in  order."  Collins  testified:  *'  Of  course 
we  cannot  charter  a  yessel  from  an  owner  without  getting 
flome  one  as  master  who  is  experienced  in  the  fruit  trade  and 

who  will  therefore  be  acceptable  to  the  owners I  had 

nothing  to  do  with  employing  the  crew  or  victualing  the  yes- 
sel. I  paid  the  charter  money  as  stated,  and  out  of  that  the 
captain  for  his  share  manned  and  victualed  the  vessel."  All 
agreed  that  Tatner  had  originally  gone  forth  for  Collins  in 
search  of  a  vessel.  But  the  charter-party  being  the  best  evi- 
dence of  the  relation  of  the  master  to  the  other  parties  in  the 
arrangement,  it  all  amounts  to  this, — that  Tatner  was  ac- 
ceptable to  the  owner  as  well  as  to  the  charterer,  and  was 
adopted  as  master  by  the  former,  and  consequently  was  in 
the  service  of  the  owner  or  owners. 

8.  Having  determined  that  the  master  was  in  the  service 
of  the  owners,  the  next  question  is,  Ought  he  to  recover  from 
them  the  damages  he  sustained  by  the  detention  of  the  ship 
onder  the  attachment  issued  against  the  majority  owner? 
When  the  ship  was  seized  under  legal  process  it  became  the 
doty  of  the  owners  at  once  to  release  her  by  giving  the  re- 
quisite bond  and  security.  It  seems  that  the  master  as  such 
would  have  no  right  to  give  the  bond  and  thereby  bind  the 
owners,  at  least  where  it  is  practicable  for  him  to  communicate 
with  them:  See  Oager  v.  Babeoekj  48  N.  Y.  154;  8  Am.  Rep. 
532;  MiteheU  v.  Chambers,  43  Mich.  150;  38  Am.  Rep.  167. 
Consequently,  the  master  having  notified  the  majority  owner 
at  onoe  of  the  ship's  seizure,  it  was  not  the  master's  duty  to 
replevy  her.  The  charterer  was  not  obliged  to  do  so,  in  the 
absence  of  a  contract  requiring  it.  The  owners,  by  undertak- 
ing that  the  ship  should  go,  contracted  that  she  should  be  free 
to  go.  There  was  a  sort  of  warranty  that  she  should  not  be 
detained  by  circumstances  which  they  could  control.  In- 
deed, there  is  some  authority  that  an  absolute  undertaking  of 
this  sort  will  not  be  discharged  by  a  supervening  impossibility; 
but  it  is  not  necessary  in  this  case  to  go  so  far.  The  seizure 
under  the  attachment  was  not  such  vis  major  as  to  excuse  the 
owners  from  performing  their  contract:  See  Van  Bewrsn  v. 
WUson,  9  Cow.  158;  18  Am.  Dec.  491. 

They  do  not  show,  or  even  claim,  that  they  were  unable  to 
give  the  necessary  bond,  nor  do  they  ofier  any  explanation  of 
the  delay  to  do  so.  It  may  therefore  be  assumed  that  they  or 
some  of  them  were  able  to  replevy  the  ship,  and  they  cannot 
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plead  impossibility  by  act  of  tbe  law  as  releasing  them  from 
liability.    Indeed,  it  may  be  doubted,  if  they  were  unable  to 
replevy  the  ship,  whether  that  would  be  any  excuse,  since  the 
necessity  was  brought  on  by  the  act  or  omission  of  the  major* 
ity  owner.    If  the  majority  owner  failed  to  give  the  bond,  then 
the  other  owners,  in  order  to  avoid  the  consequences,  ought  to 
have  come  up  and  given  it.    While  the  ship  was  being  de- 
tained, the  charterer  was  urged  to  replevy  her,  and  a  witness 
or  two  expressed  the  opinion  that  it  was  his  duty  to  do  so; 
but  while  the  charterer  might  have  done  so,  perhaps,  to  save 
himself  from  loss,  it  was  not  incumbent  on  him  to  take  a  burden 
and  risk  which  his  contract  did  not  put  upon  him.    We  think 
that  the  master,  being  without  blame  for  the  delay,  is  entitled 
to  recover  of  the  owners.    The  contract  with  him  provided 
that  he  should  get  two  thirds  of  the  charter  money  of  each 
voyage  and  bear  the  expenses  of  manning  and  victualing  the 
ship.    This  was  nothing  more   than  a  convenient  mode  of 
meeting  these  expenses  and  providing  compensation  for  his 
services.    Sometimes  a  master  who  is  to  get  a  share  of  the 
profits  will  hold  the  relation  of  partner  to  the  owners,  some- 
times being  owner  for  the  voyage  himself.    However,  **the 
cases  are  numerous  which  show  that  the  taking  a  vessel  by 
the  master,  victualing  and  manning  her,  and  paying  a  por- 
tion of  the  port  charges  and  having  a  share  of  the  profits,  do 

not  of  themselves  constitute  him  the  owner  pro  Aac  vic0 

The  expense  of  victualing  and  manning  the  vessel  and  receiv- 
ing compensation  for  his  services  and  disbursements  in  a  share 
of  the  profits  by  the  master  are  by  no  means  inconsistent  witb 
the  right  of  the  employer  or  owner  to  have  the  general  direc- 
tion of  the  business  in  which  she  is  engaged '':  Lyman  v.  Red" 
man,  23  Me.  289,  295;  Latham  v.  Lawrence,  13  Conn.  299;  Sim9 
V.  Howard,  40  Me.  276;  Arthur  v.  The  Cassius,  2  Story,  81;  The 
Nathaniel  Hooper,  S  Sum.  644;  Harding  v.  Souther,  12  Cush. 
307;  SUel  v.  Lester,  L.  R.,  S  C.  P.  D.  121.    Under  these  author- 
ities the  arrangement  disclosed  by  the  charter-party  and  the 
testimony  in  this  case  did  not  make  the  master  owner  for  the 
voyage  or  voyages,  but  was  only  a  contract  for  his  wages  as 
master;  and  unless  his  contract  so  stipulated,  his  right  to 
wages  would  not  be  extinguished  or  suspended  by  a  detention 
of  the  ship  without  his  fault,  and  a  failure  of  the  owners  to 
allow  him  to  go  on  performing  his  services,  he  being  ready 
and  offering  to  do  sa 
4  The  evidence  shows  that  the  charter  money  for  one  voy- 
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•go  was  never  paid  oyer,  bat  was  retained  by  the  cbarterer. 
The  charterer  said  his  reason  for  retaining  it  was  twofold: 
L  Becaose  he  had  been  notified  by  Adams  not  to  pay  it  over 
to  Tatner;  and  2.  Because  he  thought  he  had  a  lien  on  it 
for  his  damages  by  reason  of  the  attachment  of  the  ship. 
Adams  denied  giving  any  such  notification,  but  Tatner  said 
Collins,  the  charterer,  would  not  pay  because  Adams  had  no* 
tified  him  not  ta  The  charter*party  gave  the  captain  and 
owners  a  lien  on  the  cargo  for  the  charter  money  or  freight, 
and  Tatner  could  have  retained  the  cargo  until  the  freight  was 
paid.  If  he  chose  to  surrender  the  cargo  without  requiring 
the  payment  of  the  freight,  then  his  intention  was  to  credit 
the  charterer,  and  he  thereby  waived  any  claim  he  might  have 
had  against  the  owners  for  his  interest  in  the  freight  money  of 
that  voyage;  and  so  long  as  it  remained  uncollected  by  the 
owners,  he  could  not  recover  his  share  from  them;  but,  of 
coarse,  if  the  owner  interfered  to  prevent  payment  to  the 
master  or  influenced  the  charterer  to  refuse  payment,  then 
the  owner  would  be  a  party  to  such  refusal,  and  liable  ac* 
eordingly. 

&  A  number  of  the'defendants  were  not  shown  to  have  any 
interest  in  the  ship  at  any  time,  though  the  verdict  and  judg- 
ment was  general  against  all  the  defendants.  The  defendant 
in  error  contended  that  the  jury  could  base  their  finding  on 
the  fact  that  all  the  defendants  joined  in  the  replevy  bond 
and  in  the  defense  to  the  action.  As  concerns  the  bond,  our 
attachment  law  gives  to  defendants  the  right  to  replevy  re- 
gardless of  any  interest  of  theirs  in  the  property  attached. 
Consequently  no  admission  of  ownership  or  interest  in  the 
property  can  be  implied  from  the  simple  act  of  replevying  it. 
As  to  defending  the  action,  it  is  obvious  that  appearance  by  a 
defendant  will  not  supply  the  place  of  proving  a  material 
averment  In  order  to  recover,  the  plaintiff  would  have  to 
make  out  a  prima  facie  case,  if  there  were  no  appearance 
atalL  Appearing  and  pleading  the  general  issue  is  not  a 
eonfeasion  of  judgment,  but  puts  the  plaintiff  on  proof  of  his 
case.  There  was  no  offer  to  amend  the  declaration  in  this 
case  by  striking  out  some  of  the  defendants,  but  the  declara- 
tion,  verdicti  and  judgment  were  against  all  defendants  as 
joint  owners  of  the  ship.  The  plaintiff  having  failed  to  prove 
the  joint  ownership  as  alleged,  and  that  being  the  foundation 
ef  Hability  as  to  certain  of  the  defendants,  and  this  being  an 
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attachment  case,  the  court  erred  in  not  granting  a  new  trial 
for  the  want  of  evidence  to  uphold  the  joint  verdict. 

6.  The  last  head-note  explains  itsell 

Judgment  reversed.  ___^ 

Shtpfino  —  Past  OwirsRS  of  Vesssls — Rights  or.  ~~  Ths  owners  of  ihm 
majority  interest  in  a  venel  have  the  right  to  control  her,  and  to  direct  thm 
manneif  of  her  employment:  Oi-ay  ▼.  AUen,  14  Ohio,  58;  45  Am.  Dea  523b 
The  owners  of  a  two-thirds  interest  in  a  vessel  hare  a  right  to  oontinne  her 
in  her  nsoal  employment  and  are  not  liable  to  the  other  owners  for  any  m« 
jnry  sustained  by  reason  of  snoh  employmenti  Thimt9  t.  Souihardt  2  Dana^ 
475;  26  Am.  Deo.  467,  and  note. 

Shippino  —  AuTHOBmr  ot  Part  Ownbr  to  Bdid  Co-ownbbs.  — The  aa* 
thority  of  the  part  owner  of  a  vessel  to  bind  his  oo-owners  for  neoessary  re- 
pairs, thongh  ordinarily  implied,  is  not  oonolasively  presumed  and  is  sobjeo4 
to  be  modified  or  negatived  by  facts  or  droamstanoes  to  the  contrary:  Sider 
T.  Larrabeef  46  Ma  690;  71  Am.  Dec.  667,  and  note.  An  agreement  with 
some  of  the  owners  of  a  vessel  that  freight  shall  be  carried  therein  for  hire^ 
which  is  to  be  for  the  sole  benefit  of  such  owners,  wiU  not  bind  the  owners 
who  were  not  parties  thereto  for  any  loss  of  the  freight  shipped  thereonders 
JoneB  V.  8ima^  9Port  236;  83  Am.  Dec.  813. 

Smppura  — -GBAraat^rAsrT  ^CkanrKUoncHi  ov:  See  JM  ▼.  SmlSmtiB  40 
La.  Ann.  IML 
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Aa»Ai%  KnuMi  am  Din4gBD  mux  hot  'DvmumD  or  Fior.  — b  m  ••» 
tittn  of  triwp—i  for  brooking  plointiff 's  doM  ond  kUliog  hii  hontP  and 
dMferoyiag  hit  binnwi^  o  tpomol  ploo  by  tbo  dalendooti  that  it  oomo  to 
ikm  kaowlodgo  of  wioh  of  tiiom  aa  woro  tbo  booid  of  livo^look  oommit- 
oiooora  of  tho  ataAo  of  IUi]ioi%  tbat  thora  waa  raaaoaaUo  gnmnd  for  bo* 
Haf  tba*  tbo  botaaa  of  tbo  phan  tifl;  kopt  in  bia  oloaa^  woro  diaeaaod  witb 
a  dangaroo^  ocmtagiowa»  aod  infeotiono  diaaaao  oallod  "glaadarab**  and 
that  tiMj,  as  aoob  boaid«  oaoaad  aa  oimaunatioo  and  iayaatlgatioo  to  bo 
■uid%  and  spott  anab  onaainatioii  and  ioTaatigation  foniid  and  daoided 
throo  of  dio  horoio  to  bo  diaaoaad  and  diaotdorod  witb  aaid  diaaaaa^  and 
OBa  of  tlio  bofoaa  to  bovo  baan  azpooad  to  inf ootim  from  aoob  diaaawab 
and  tbo  batnaaa  lo  bo  poiacmod  witb  aoob  infoetton^  and  atdarad  and  di« 
ffoeted  tbo  otbor  defondanti  to  alaaghtar  and  kill  aaid  boita%  otOi,  ii  bad 
on  domnrror.  It  ia  tbo  faot  tbat  domaatio  anioiala  ara  aotoally  atriokon 
witb  oonftagiooa  and  inf aotiont  diaaaaaa,  or  bava  beon  ozpoaad  to  infoolion 
tborofron.  that  giyaa  to  tbo  liTe-afeook  oommliaionera  tbo  powar  to 
alanghtor  aoeh  animaU,  and  nnlaN  such  factexiBts  tho  alanghter  thoroof 
ia  withont  anthority  of  law;  and  it  ia  no  jnatifioation  for  tnob  aUngbtar 
that  tho  oommiaaionars  aotod  in  good  faith,  that  thera  were  reaaonablo 
groanda  for  tbo  belief  that  some  of  the  horses  alanghtered  were  diaeaaed 
witb  glaodera  and  that  othera  of  them  had  been  exposed  to  that  con* 
tagiott,  and  tbat  they  made  an  honest  and  oarefnl  inveetigation,  to  tbo 
best  of  tbair  ability,  and,  aa  a  result  thereof,  decided  and  determined 
that  aoroe  of  aaid  horaea  wore  so  diseased  and  that  others  of  them  had 
been  ao  expoaed. 

ViBuca  Powm  —  Slavortbh  of  Hombs  Swpooxd  to  katb  Olavdiu  vov 
Valid  gxmoiM  ot.  —  T6  permit  tbo  board  of  Irre-stook  commia* 
•ionora  to  dotormina*  «a  paHe,  tbat  aomo  of  a  man'a  horaea  have  tho 
l^andors  and  that  others  have  been  expoaed  thereto^  and  to  bold  that  do* 
termination  a  jnstiflcation  for  slaughtering  the  horses,  without  imposing 
«pon  tho  board  tbo  bnrdan  of  establishing  affirmatirely  tbo  aotnal  eziat* 
AM.  9t.  Bar.,  Vm..  XXXIT  -8       U8 
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•noe  off  mdi  dlaeftM  and  ezpomire,  would  iiol  bo  a  Tilid  oxoroiae  of  lli» 
police  power  of  ike  state,  hot  would  be  a  palpable  rioladoii  of  the  oonsti- 
tational  proTuion  that  no  person  shall  be  deprired  of  property  withonft. 
dne  prooess  of  law. 

WlTirS8SI8  OTHBa  THAR  VVTiaiirART  SUROIOirS  MAT  TsSTITr  AS  TO   DlS- 

■A8I8  OF  DoKiana  Amdcals.  —  Persons  other  than  veterinary  anrgeoiM- 
may  properly  testifyfin  respect  to  the  appearance  and  symptoma  of  dia- 
•ased  horses,  and  give  an  opinion  npon  the  question  of  the  existence  or 
noa-existonoeof  a  particular  disease  or  malady  in  such  horses.  Farmer*- 
and  other  persons  who  for  many  years  hare  bad  the  personal  care  and 
management  of  horses,  both  sick  and  well,  and  hare  had  aa  extensive' 
praoticftl  experience  with  such  animals,  and  with  some  parttoalar  diseaee 
to  which  they  are  subject^  and  ample  opportunity  to  observe  and  know 
the  oharacteristios  and  symptoms  of  such  disease,  are  qualified  to  atate 
whether  in  a  particular  case  such  characteristics  and  symptoma  do  or  do- 
not  exist;  and  after  detailing  facts  that  show  that  they  have  a  praetioal 
and  personal  knowledge  and  experience  in  respect  thereto,  may  properiy^ 
venture  an  opinion  in  regard  to  the  existence  or  non-existonoe  of  a  die- 
ease  with  which  observation  has  made  them  familiar. 

KviDBNoa  ooNOXRNiKO  DisxAsiD  CoKDrTioN  OF  AviXALR. — Ln  an  action 
against  defendaute  for  slaughtering  plaintiff's  horses  alleged  to  ha^e  the 
glanders,  it  is  competent  for  the  plaintiff  to  show  that  the  diseeen  witb* 
which  his  horses  were  sick  was  not  the  glanders,  and  for  thia  pnrpoee 
he  may  introduce  witnesses  familiar  with  maladies  other  than  glandere 
to  which  horses  are  subject,  and  show  by  them  that  the  sickness  frona 
which  his  horsee  suffered  was  a  disease  of  horses  other  than  glanders. 
The  introduction  of  such  testimony  is  not  a  violation  of  the  mle  whieb. 
excludes  all  evidence  of  purely  collateral  facts. 

SzmpLART  Damaoss  Allowed  fob  Ricklbss  avo  OprsxsaivB  TitnPASs^ 
WHBf. —  In  an  action  against  a  stete  board  of  live-atook  oommiasionec» 
and  their  servante  for  slaughtering  plaintiff's  horses  as  glandered,  when 
in  fact  they  were  not^  where  the  evidence  shows  that  the  trespass  wn» 
eommitted  in  a  reckless,  oppressive^  or  wanton  manner,  exemplary  dana- 
Sfss  may  be  awarded. 

Palmer  and  ShiUi^  for  the  appellants. 

W.  B.  Outran  and  B.  8.  Prettyman,  for  the  appellee. 

Baker,  J.  The  appellee,  Christian  Zehr,  bronght  trespass 
quare  claumm  fregii  against  appellants  for  breaking  and  en- 
tering his  close  with  force  and  arms,  and  killing  certain  of 
his  horses  and  destroying  certain  of  his  harness,  and  he  had 
verdict  and  judgment,  in  the  circuit  court  of  Tasewell 
county,  for  $1,350  damages.  Appellants  pleaded  not  guilty 
and  also  special  pleas,  wherein  they  justified  the  acts  com* 
plained  of  upon  the  ground  that  the  horses  of  appellee  were 
diseased  with  a  certain  contagious  and  infectious  disease- 
called  **  glanders,"  and  that  the  harness  was  poisoned  with 
the  contagion  of  that  disease;  that  certain  of  appellantii 
were  and  constituted  the  board  of  live-stock  commissioners 
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of  the  state  of  Illinois,  and  that  others  of  appellants  were 
the  servants  and  agents  of  said  board,  and  that,  in  pur- 
soance  of  the  authority  conferred  upon  appellants  hj  law, 
they  entered  the  premises  and  killed  the  horses  and  destroyed 
the  harness,  doing  no  more  harm,  etc.  Varions  replications 
were  interposed  to  these  special  pleas,  and  among  them  repli* 
cations  which  denied  that  the  horses  were  diseased  with  glan- 
ders and  that  the  harness  was  infected  with  its  poison,  and 
replications  which  charged  an  excess  of  force,  etc.,  and  the 
trial  was  had  upon  the  general  issue  and  opon  the  issues 
formed  on  the  replications. 

Complaint  is  made  that  the  court  sustained  a  demurrer  to 
an  additional  plea  which  was  filed  by  appellants.  The  sub- 
stance of  that  plea  is,  thai  it  came  to  the  knowledge  of  Pear- 
son, HcChesney,  and  Smith,  who  were  then  the  board  of  live- 
stock commissioners  of  the  state  of  Illinois,  that  there  was 
reasonable  ground  for  belief  that  the  horses  of  the  plaintiff, 
kept  in  his  close,  were  diseased  with  a  dangerous,  contagious, 
and  infections  disease  called  '^  glanders,"  and  that  they,  as 
such  board  of  live-stock  commissioners,  caused  an  examina- 
tion and  investigation  to  be  made,  and  upon  such  examination 
and  investigation  found  and  decided  three  of  the  horses  to  be 
diseased  and  disordered  with  said  disease,  and  one  of  the 
horses  to  haye  been  exposed  to  infection  from  such  disease, 
and  the  harness  to  be  poisoned  with  such  infection,  and  or- 
dered and  directed  the  defendants  Johnson,  Williams,  and 
Casewell  to  slaughter  and  kill  said  horses,  etc.  The  duties 
which  are  to  be  performed  by  the  board  of  live-stock  commis- 
sioners, in  oases  where  they  find  a  dangerously  contagious  or 
infectious  malady  among  domestic  animals,  are  pointed  out 
in  section  2  of  the  act  approved  June  27,  1885,  entitled  '^  An 
act  to  revise  the  law  in  relation  to  the  suppression  and  pre- 
vention of  the  spread  of  contagious  and  infectious  diseases 
among  domestic  animals  ":  Laws  1885,  p.  1. 

It  is  to  be  noted  that  the  only  authority  given  them  by  the 
statate  to  kill  and  destroy  domestic  animals  exists  in  cases  of 
contagions  or  infectious  diseases,  and  is  the  '^  power  to  order 
the  slaughter  of  diseased  animals,"  and  the  power  'Uo  order 
the  appraisement  and  slaughter  of  all  such  animals  as  have 
been  exposed  to  snch  contagion."  The  statute  does  not  afTord, 
tnd  does  not  purport  to  afford,  immunity  to  the  commission- 
ers or  to  their  agents  and  servants  in  the  event  they  slay  live- 
stock which  has  been  negligently  or  erroneously  determined 
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by  the  board  to  be  sick  with  a  oontagioos  or  infectious  malady, 
or  to  have  been  exposed  to  such  contagion.  It  is  the  fact  of 
such  disease  or  of  exposore  thereto  which,  under  the  statute, 
gives  the  power;  and  without  the  fact  exists,  the  slaughter  of 
the  animals  is  not  an  act  done  under  authority  of  law. 

In  the  case  at  bar,  it  is  no  justification  of  that  which  was 
done  that  the  commissioners  acted  in  good  faith;  that  there 
were  reasonable  grounds  for  the  belief  that  some  of  the  horses 
were  diseased  with  glanders  and  that  others  of  them  had  been 
exposed  to  that  contagion,  and  that  they  made  or  caused  to 
be  made  an  honest  and  careful  investigation  and  examination, 
to  the  best  of  their  ability,  and  as  a  result  thereof  decided  and 
determined  that  some  of  said  horses  were  so  diseased  and  that 
others  of  them  had  been  so  exposed.  It  is  to  be  borne  in 
mind  that  the  act  of  1885  makes  no  provision  for  compensa- 
tion for  animals  killed  by  mistake,  and  which  are  not  die- 
eased  with  a  contagious  or  infectious  disease,  or  for  paying 
the  value  of  animals  slaughtered  upon  an  erroneous  supposi- 
tion that  they  had  been  exposed  to  such  disease,  and  also 
makes  no  provision  for  a  suit  or  proceeding  wherein,  after 
proper  notice  to  the  owner  of  domestic  animals  supposed  to 
be  stricken  with  a  contagious  or  infectious  malady,  and  an 
opportunity  afforded  him  to  be  heard  and  to  introduce  his 
witnesses,  there  can  be  a  judicial  ascertainment  of  the  fact  of 
the  existence  or  non-existence  of  such  disease  or  of  exposure 
thereto,  and  that  there  is  no  pretense  here  of  any  such  ascer- 
tainment of  the  fact  or  facts.  To  permit  the  commissioners 
to  determine,  ex  parte^  that  some  of  the  horses  had  the  glan- 
ders and  that  the  others  had  been  exposed  thereto,  and  to  hold 
that  determination  a  justification  for  slaughtering  the  horses, 
without  imposing  ^upon  appellants  the  burden  of  establishing 
affirmatively  the  actual  existence  of  such  disease  and  such 
exposure,  would  not  be  a  valid  exercise  of  the  police  power  of 
the  state,  but  would  be  a  palpable  violation  of  the  constitu- 
tional provision  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law.  In  the  late  case  of  MUUr  r.  Ear^ 
ton,  152  Mass.  640,  23  Am.  St  Rep.  850,  it  was  held  by  the 
supreme  judicial  court  of  Massachuseits  that  under  a  statute 
of  that  state  providing  that ''  in  all  oases  of  farcy  or  glandera, 
the  commissioners,  having  condemned  the  animal  infected 
therewith,  shall  cause  such  animal  to  be  killed,  without  ap- 
praisement," the  order  of  the  commissioners  affords  no  defense 
to  an  action  by  the  owner,  for  compensation,  against  those 
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who  execQted  it,  unless  the  animal  killed  is  In  fact  infected 
with  farcy  or  glanders.  We  think  there  was  no  error  in  sus- 
taining the  demurrer  to  the  additional  plea. 

It  is  claimed  that  incompetent  testimony  was  admitted  in 
evidence  over  the  objections  of  appellants.  In  support  of  their 
special  pleas  appellants  produced  as  witnesses  a  number  of 
veterinary  surgeons,  who  testified  that  there  is  a  disease 
among  horses  known  as  '*  chronic  glanders,"  that  said  disease 
ia  contagious  and  incurable,  and  that  they  had  examined  the 
animals  in  question,  and  were  of  opinion  that  all  of  said  ani* 
mals  but  one  had  said  disease  of  chronic  glanders,  and  who 
also  stated  at  length  the  characteristic  symptoms  of  glanders. 

In  denial  of  said  pleas,  and  for  the  purpose  of  estab- 
lishing the  truth  of  his  replications  thereto,  appellee  intro* 
daced  professional  and  scientific  testimony  tending  to  prove 
the  absence  of  the  symptoms  of  glanders  in  the  horses  in  con- 
troversy, and  that  said  horses  did  not  have  such  disease;  and 
several  witnesses  of  experience  and  observation  in  handling 
horses,  and  who  had  had  knowledge,  observation,  and  experi- 
ence, more  or  less  extensive,  of  and  with  the  glanders,  and 
who  testified  from  their  experience  that  the  horses  in  question 
did  not  have  the  symptoms  of  glanders,  and  in  their  opinion 
did  not  have  said  disease;  and  also  a  large  number  of  farmers 
and  other  witnesses,  of  many  years'  experience  in  handling 
and  caring  for  horses,  who  had  no  personal  knowledge  of  or 
experience  with  the  disease  called  '^  glanders,"  but  had  exten- 
sive and  frequent  experience  with  and  knowledge  and  obser- 
vation of  other  diseases  in  horses,  and  who  testified  that  they 
made  examinations  of  the  horses  in  controversy,  and  that  they 
did  not  have  the  distinctive  marks  of  glanders  as  detailed  by 
the  witnesses  of  appellants,  but  that  they  had  the  symptoms 
of  another  disease,  and  that,  in  their  opinion  and  judgment, 
hased  on  their  experience^  said  horses  were  suflering  from  such 
other  disease. 

We  are  not  prepared  to  hold  that  no  one  but  a  veterinary  sur- 
geon can  properly  testify  in  respect  to  the  appearance  and  symp- 
toms of  diseased  horses  and  give  an  opinion  upon  the  question  of 
the  existence  or  non-existence  of  a  particular  disease  or  malady 
in  such  horses.  It  would  seem  that  farmers  and  other  per- 
WQB  who  for  many  years  have  had  the  personal  care  and 
oumagement  of  horses,  both  sick  and  well,  and  have  had  an 
extensive  practical  experience  with  such  animals  and  with 
some  particular  disease  to  which  they  are  subject,  and  ample 
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opportunity  to^observe  and  know  the  characteristics  and  Bym« 
toms  of  such  disease,  are  qualified  to  state  whether  in  a  par- 
ticular  case  such  characteristics  and  symptoms  do  or  do  not 
exist;  and  it  would  also  seem  that  they,  after  detailing  facts 
which  show  that  they  have  a  practical  and  personal  knowl- 
edge and  experience  in  respect  thereto,  may  properly  yentare 
an  opinion  in  regard  to  the  existence  or  non-existonce  of  a 
disease  with  which  observation  has  made  them  familiar.  It 
would  be  difficult  to  say  that  such  opinion  would  be  of  no 
probative  force  whatever,  and  it  would  be  for  the  jury  to  say 
what  weight  should  be  given  it.  It  was  entirely  competent 
for  appellee  to  show  that  the  disease  with  which  his  horses 
were  sick  was  not  the  glanders.  No  reason  is  perceived  why 
he  might  not  do  this  by  introducing  witnesses  who  were  fa« 
miliar  with  maladies  other  than  glanders  to  which  horses  were 
subject,  and  showing  by  them  that  the  sickness  from  which 
his  horses  suffered  was  a  disease  of  horses  other  than  glan* 
ders.  The  introduction  of  such  testimony  cannot  be  re« 
garded  as  a  violation  of  the  rule  which  excludes  all  evidence 
of  purely  collateral  facte.  We  find  no  material  error  in  aay 
of  the  rulings  of  the  trial  court  in  regard  to  the  admission  of 
testimony. 

»  We  have  examined  the  instructions  which  were  given  by 
the  court  to  the  jury,  and  think  that  they  were  substantially 
correct.  Complaint  is  made  that  some  of  those  tendered  by 
appellants  were  refused,  but  in  our  opinion  several  of  those 
which  were  refused  conteined  incorrect  stetemente  of  the  law, 
and  the  substance  of  the  others  was  fully  covered  by  instruc- 
tions which  were  given. 

It  is  suggested  that  the  damages  are  excessive.  It  must  be 
admitted  that  the  damages  assessed  by  the  jury  are  some  four 
hundred  dollars  more  than  the  actual  damages  fairly  shown 
by  the  record.  But  the  evidence  introduced  by  appellee 
tended  to  prove  that  the  trespass  complained  of  was  commit- 
ted in  a  reckless  and  oppressive  manner.  At  the  instance  of 
appellanto  the  jury  was  expressly  instructed  to  assess  the 
damages  at  only  such  sum  as  would  compensate  the  plaintiff 
for  the  actual  injury  sustained,  and  no  more, "  unless  the  jury 
believes,  from  the  evidence,  that  the  defendante  committed 
such  trespass  willfully  or  recklessly,  or  in  wanton  disregard  of 
plaintifTs  righte."  It  must  be  presumed  that  the  jury  found 
that  the  conduct  of  the  appellante  was  reckless,  oppressive, 
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4Hr  wanton.    We  are  onable  to  say  that  such  finding  if  lo 
4iontrary  to  the  evidence  as  to  justify  a  reversaL 
The  judgment  is  affirmed. 


Animals — Kiujho  of  whxv  Ihfbotbo  witb  OomAieioim  Dmun.— > 
When  neo««ar7  to  leoiire  pnblio  safety,  the  legitUtare  may,  under  tbt 
polioe  power  Tested  in  it,  anthoriM  the  snmmary  destnietion  of  propertyt 
Biair  t.  Farthand^  100  Mass.  136;  1  Am.  Rep.  94;  97  Am.  Deo.  82;  and 
«zfeeiidad  note  disenasing  the  power  of  the  legislature  to  authorise  the  snm- 
JDKry  killing  of  animals.  While  the  legislature  may  declare  horses  infeeidd 
with  glanders  nuisances,  and  authorise  their  summary  killing,  yet  it  oannol 
make  an  ex  pcaie  decision  oondasiTe  that  a  horse  is  diseased  without  giving 
the  owner  a  right  to  be  heard:  MUkr  y.  Barton,  168  Mam.  640;  88  Abl  St. 
BuH  S0A  aadaotsb 
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Tanv  FvnB  cak  bb  Pubsuxd  only  wHn.B  MiAirg  of  iDsmnFmio  It 
Exist.  —  A  trust  fund  which  has  been  wrongfully  converted  into  other 
property  may,  so  long  as  its  identity  can  be  traced,  be  pursued  and  held 
liable  in  its  new  form  to  the  rights  of  the  eestui  qm  truii,  except  as 
against  a  bona  fidt  purchaser  without  notice;  but  the  right  to  pursue  it 
fails  when  the  means  of  asoertaining  its  identity  are  loel  This  is  always 
the  ease  whfu  the  subject-matter  is  turned  into  money,  or  becomes  mixed 
and  confounded  in  a  general  mass  of  property  of  the  same  description. 
Where,  therefore,  a  merchant,  by  false  and  fraudulent  representations 
ef  his  financial  condition,  procures  the  loan  of  money  to  be  used  in  his 
bosiness,  and  invests  such  loan  in  the  purchase  of  goods  which  are  mixed 
with  others  so  as  to  be  incapable  of  identification,  a  coart  of  equity  will 
not  hold  the  borrower  to  be  a  trustee  of  the  lender.  The  relation  of  the 
parties  in  such  a  case  is  simply  that  of  debtor  and  creditor. 

Bill  filed  by  John  W.  Goets  s  gainst  Louis  W.  Reiss  to  set- 
tle a  copartnership  between  them  in  a  mercantile  business  in 
the  citj  of  Chicago,  under  the  firm  name  of  John  W.  Goets  ft 
Co.  The  bill  alleged  the  firm's  insolvency,  prayed  the  ap- 
pointment of  a  receiver,  and  that  all  the  effects  of  the  copart- 
nership be  ordered  turned  over  to  him,  to  be  sold  by  him  and 
the  debts  paid  under  the  direction  of  the  court.  The  appel* 
lant,  by  leave  of  the  court,  subsequently  became  a  party  de» 
fendant  to  this  bill,  and  filed  a  cross-bill  alleging, — 

That  on  the  23d  of  January,  1888,  said  Goetz  ft  Co.,  fbr 
the  purpose  of  establishing  a  credit  with  said  bank,  and  of  in- 
ducing it  to  loan  to  said  firm  money  from  time  to  time,  as  de- 
sired by  them,  represented  and  stated  in  writing  to  said  bank 
that  said  firm  then  had,  as  assets,  a  stock  of  goods  on  hand 
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9t  the  value  of  $114,000,  aod  that  its  liabilitieB  were,  for  mer^ 
chandise,  not  to  exceed  18,000,  and  for  borrowed  money^ 
$15,000;  that  at  yarious  times  since  that  date  the  firm  had 
made  to  the  bank  oral  statements  of  their  financial  condition, 
all  of  which  were  to  the  efibct  that  they  were  doing  a  large 
and  profitable  business  and  were  rapidly  increasing  their  net 
capital,  as  shown  by  said  written  statement;  that  the  bank^ 
relying  upon  said  written  statement  and  the  subsequent  con- 
firmatory statements,  and  believing  them  to  be  true,  gave  to 
said  John  W.  Qoetz  A  Co.  a  line  of  credit  for  money  loaned 
from  time  to  time,  from  the  14tb  of  February  to  the  Ist  of 
April,  1889,  amounting  to  $15,000;  that  upon  the  fimt  loan 
there  had  been  credited   the  sum  of  $524.10,  leaving  the 
amount  still  due  from  said  firm  to  said  bank  the  sum  of 
$14,476.90;  that  the  statements  so  made  by  Goetz  &  Co.  to  said 
bank  were  false  and  fraudulent  when  made,  and  well  known 
by  them  to  be  false  and  fraudulent;  that  at  the  time  of  mak- 
ing tbera  they  did  not  have  on  hand  a  stock  of  goods  of  the 
value  of  $114,000,  and  owed  in  fact  for  merchandise  many 
thousands  of  dollars  in  excess  of  $8,000,  and  many  thousands 
of  dollars  for  borrowed  money  in  excess  of  $15,000,  and  were 
in  fact  at  all  times  insolvent;  that  by  means  of  said  false 
and    fraudulent    representations  said    bank  was  deceived, 
cheated,  and  defrauded,  and  so  continued  to  be,  and  said  de« 
fendants  came  into  possession  of  the   money  so  obtained 
by  fraud,  and  having  so  obtained  it,  they  became,  and  still 
are,  trustees  of  the  cross-complainant  in  respect  to  the  same, 
and  accountable  for  said  moneys  either  in  specie  or  whatso* 
ever  else  they  placed  or  invested  it;  that  said  trust  funds  were 
by  said  defendants  invested  and  paid  out  from  time  to  time, 
for  merchandise  which  was  by  them  brought  into  their  store 
and  there  so  mixed  and  commingled  with  other  merchandise 
bought  with  other  funds  or  procured  by  other  means,  that 
the  cross-complainant  is  unable  to  identify  the  same,  but  avers 
that  said  merchandise,  so  purchased  and  paid  for  by  said 
trust  funds,  or  other  merchandise  bought  with  the  proceeds 
thereof,  to  which  said  trust  also  attached,  were  in  the  store  o( 
said  defendants  when  the  same  was  taken  possession  of  by 
the  receiver,  and  passed  into  his  possession,  and  so  remained, 
nless  disposed  of  by  said  receiver,  in  which  case  their  pro- 
eeeds  are  in  his  hands  subject  to  said  trust;  that  J.  8.  Huey 
was  appointed  receiver  on  April  10,  1889,  under  the  original 
bill,  and  now  has  the  custody  and  control  of  the  property  and 
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afects  of  said  firm;  that  by  reason  of  the  aforesaid  facts  the 
eroea-eomplainani  is  entitled  in  equity  to  pursne  said  trust 
money  into  the  property  now  in  the  said  receiver's  hands,  and 
is  entitled,  by  reason  of  the  confusion  of  goods  broaght  about 
by  said  defendants,  to  a  lien  upon  the  whole  stock  of  mer* 
ohandise  now  in  said  receiver's  possession  for  the  restoration 
of  the  money  out  of  which  it  has  been  defrauded.     The  cross- 
oomplainant  prayed  that  the  moneys  so  loaned  by  it  and  un- 
paid be  decreed  to  have  been  obtained  by  the  defendants  by 
fraud,  and  that  they  be  held  liable  as  trustees  of  the  cross- 
complainant  in  respect  to  the  same;   that  such  moneys  be 
deereed  to  have  been  invested  by  the  defendants,  by  succes- 
sive and  continuing  transactions,  in  the  merchandise  now  in 
the  receiver's  possession,  and  to  have  become  by  the  act  of 
the  defendants  so  confused  with  the  general  bulk  of  such 
merchandise  that  the  cross-complainant  is  entitled  to  a  Hen 
upon  the  whole  for  its  reimbursement;  that  the  receiver  be 
directed  to  retain  all  the  merchandise  that  came  to  his  pos- 
session and  the  proceeds  of  any  that  has  been  sold,  to  abide 
the  final  decree. 

The  other  creditors  of  said  firm  were  thereupon  allowed  to 
become  parties  defendant  to  said  cross-bill,  and  they  with  the 
receiver  and  Gh>etc  filed  a  general  demurrer  to  the  same,  which 
the  superior  court  of  Cook  County  sustained  and  dismissed 
the  cross-bilL  The  appellate  court  for  the  first  district  af- 
firmed that  decree  and  the  cross-complainant  appealed. 

Tenney^  HawLey  and  Coffeerif  and  William  E*  Churehf  for  the 
appellant. 

Krau$y  Mayer  and  Sidn^  for  the  appellees. 

WiLKm,  J.  The  doctrine  sought  to  be  invoked  by  the 
complainant  in  this  cross-bill  is  purely  and  strictly  an  equi- 
table doctrine,  adopted  by  courts  of  chancery  only  in  cases  of 
necessity  to  prevent  injustice  and  wrong.  That  the  relation 
existing  between  the  parties  to  the  loans  mentioned,  as  cre- 
ated by  their  contract,  was  that  of  debtor  and  creditor,  must 
be  conceded.  The  most  that  can  be  or  is  claimed  by  the  ap- 
pellant is«  that  on  account  of  false  representations  made  by 
the  borrowers  such  contract  was  voidable,  at  its  option,  for 
fraud.  When  the  fraud  was  discovered  does  not  appear,  and 
there  is  no  pretense  whatever  that  any  attempt  has  been  made 
to  rescind;  therefore,  up  to  the  time  of  filing  the  cross-bill,  the 
relation  of  debtor  and  creditor  existed,  and  if  that  relation  can 
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be  changed  to  that  of  trustee  and  ee$tui  qtie  tru^  it  mast  be 
done  by  construction,  under  the  rule  that  "  where  the  acqaiai* 
tion  of  the  legal  estate  is  tainted  with  fraud,  actual  or  equi* 
table,  or  where  the  trust  depends  upon  some  equitable  rule, 
independently  of  the  existence  of  fraud,"  courts  of  chancery*  in 
order  to  prevent  injustice,  *' will  raise  a  trust,  and  fasten  it  upon 
the  conscience  of  the  legal  owner,  so  as  to  convert  him  into  a 
trustee  for  the  parties  who,  in  equity,  are  entitled  to  the  ben- 
eficial enjoyment":  Hill  on  Trustees,  144.  As  before  said, 
this  is  a  doctrine  of  necessity,  and  it  was  said  by  Lord  Not- 
tingham in  Cook  T.  Fountarij  8  Swanst  685:  ''The  law  never 
implies,  the  court  never  presumes,  a  trust,  but  in  case  of  ab- 
solute necessity." 

In  the  effort  of  counsel  for  appellant  to  establish  a  broad 
equity  in  favor  of  their  client  on  which  to  predicate  this  ne- 
cessity, the  rights  of  other  creditors  of  Goetc  A  Co.  are  wholly 
ignored.  In  fact,  it  is  said  that  the  question  here  involved  is 
purely  one ''  between  appellant  and  the  parties  who  wrongfully 
obtained  its  money."  This  position  is  wholly  untenable.  The 
yery  object  of  this  cross-bill  is  to  obtain  priority  over  the  gen- 
eral creditors  of  the  firm,  both  the  original  and  croBS-bills 
showing  it  to  be  insolvent. 

In  our  view  of  the  case  it  is  unimportant  to  determine 
whether  or  not  the  fraud  alleged  in  the  cross-bill  would,  under 
other  circumstances,  be  sufficient  to  authorize  a  court  of  chan- 
cery to  declare  the  relation  of  trustee  and  ceatuii  que  trust 
between  appellant  and  John  W.  Groetz  &  Co.,  because  if  it  be 
conceded  that  that  relation  should  be  held  to  exist,  still  the 
bill  shows  that  the  so-called  ''  trust  fund  "  has  passed  beyond 
the  reach  of  the  court  in  this  proceeding.  It  will  be  observed 
that  so  far  from  attempting  to  identify  any  particular  property 
in  the  hands  of  the  receiver  as  having  been  purchased  with 
the  moneys  borrowed  from  appellant,  or  the  proceeds  thereof, 
it  is  expressly  averred  that  such  identification  is  impossible, 
and  all  that  is  attempted  by  way  of  tracing  those  moneys  into 
the  assets  held  by  the  receiver  is  the  averment  that ''  mer- 
chandise so  paid  for  by  said  trust  fund,  or  other  merchandise 
bought  with  the  proceeds  thereof,  to  which  said  trust  also  at- 
tached, were  in  the  store  of  said  defendants  when  the  same 
was  taken  possession  of  by  the  receiver,  and  passed  into  his 
possession,  and  so  remained  unless  disposed  of  by  him,  in 
which  case  the  proceeds  thereof  are  in  his  hands  subject  to 
said  trust."    The  present  value  of  the  merchandise  purchased 
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with  said  money,  or  its  proceeds,  is  not  even  stated.  Everj 
•allegatioa  may  be  trae,  and  still  the  chief  valae  of  the  assets 
sought  to  be  taken  haye  resulted  from  other  funds  or  credits 
•of  said  Goets  A  Co. 

Justice  Story,  in  his  Equity  Jurisprudence,  speaking  of  the 
right  of  the  owner  to  follow  a  trust  fund,  says:  *'  The  general 
proposition  which  is  maintained,  both  at  law  and  in  equity, 
upon  this  subject  is  that  if  any  property,  in  its  original  state 
and  form,  is  covered  by  a  trust  in  favor  of  the  principal,  no 
change  of  that  state  and  form  can  divest  it  of  such  trust,  or 
give  the  agent  or  trustee  converting  it,  or  those  who  represent 
him  in  right  (not  being  b<ma  fide  purchasers),  any  more  valid 
claim  in  respect  to  it  than  they  had  before  such  change.  •  •  . 
It  matters  not  in  the  slightest  degree  into  what  other  form 
different  from  the  original  the  change  may  have  been  made, 

for  the  product  of  a  substitute  for  the  original  thing 

still  follows  the  nature  of  the  thing  itself,  so  long  as  it  can  be 
ascertained  to  be  such.  The  right  ceases  when  the  means  of 
ascertainment  fail,  which,  of  course,  is  the  case  when  the  sub- 
ject-matter is  turned  into  money,  and  mixed  and  confounded 
in  a  general  mass  of  property  of  the  same  description  ":  Vol. 
S,  sec  1258.  The  same  doctrine  is  announced  and  practically 
applied  by  the  learned  justice  in  Trecothiek  v.  Austin^  4  Mason, 
16. 

This  court  held  in  School  Trustees  y.  Kirmn,  25  111.  73, 
that  '^it  is  not  necessary,  if  the  trust  be  moneys,  that  the 
particular  coin  or  kind  of  money  or  the  individual  pieces 
shall  be  identified  in  order  to  pursue  it,  but  its  identity  as  a 
fund  must  be  preserved,  so  that  it  can  be  distinguished  from 
all  other  money.''  And  in  that  case  we  said:  '*  The  means  of 
ascertaining  the  identity  of  this  fund  having  failed  by  the 
money  having  been  mixed  and  confounded  in  a  general  mass 
of  property  in  the  bank  of  the  same  description,  the  right  to 
pursue  it  must  also  fail.'' 

In  Thompson's  Appeal^  22  Pa.  St  16,  the  supreme  court  of 
Pennsylvania  said:  ''  Whenever  a  trust  fund  has  been  wrong- 
fully converted  into  another  species  of  property,  if  its  identity 
can  be  traced  it  will  be  held  in  its  new  form,  liable  to  the 
rights  of  the  eeeitii  que  truet.  No  change  of  its  state  and  form 
can  divest  it  of  such  trust  So  long  as  it  can  be  identified, 
<«ither  as  the  original  property  of  the  eeHui  que  iruet  or  as  the 
product  of  it,  equity  will  follow  it,  and  the  right  of  reclaraa- 
fion  attaches  to  it  until  detached  by  the  superior  equity  of  a 
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honnfide  purchaser  for  a  valuable  consideration  without  notice. 
The  substitute  for  the  original  thing  follows  the  nature  of  tbe 
thing  itself,  so  long  as  it  can  be  ascertained  to  be  such;  but 
the  right  of  pursuing  it  fails 'When  the  means  of  ascertainment 
fail.  This  is  always  the  case  when  the  sufajeot-matter  is 
turned  into  money,  and  mixed  and  confounded  in  a  gen- 
eral mass  of  property  of  the  same  description.  This  mixture 
has  taken  place  in  the  case  under  consideration.  It  is  im- 
possible for  a  chancellor  to  lay  his  hand  upon  a  single  article 
of  property,  or  on  a  single  dollar  of  money  included  in  the  ae- 
signment,  and  say  that  any  particular  thing  or  sum  of  money 
is  either  the  original  property  of  Seth  Matthews'  heirs  or  the 
product  of  it.  The  decree  was  therefore  erroneous.^'  To  the 
same  effect  are  OoodeU  v.  Buek^  07  Me.  514;  Portland  etc.  Siean^ 
boat  Co.  V.  Loeke,  73  Me.  870;  United  States  ▼.  Inhabitants  of 
Waterboroi^h,  2  Ware,  158;  Englar  ▼.  Offutt,  70  Md.  78;  14  Am. 
St.  Rep.  332;  Johnson  ▼.  Ames,  11  Pick.  173. 

Many  other  like  cases  might  be  cited,  but  enough  has  been 
shown  to  clearly  indicate  the  line  of  decisions  holding  the 
doctrine  that  trust  funds  can  only  be  pursued  when  they  can 
be  clearly  distinguished  from  other  property  held  by  the  true* 
tee,  or  by  those  representing  him,  and  that  this  court  is  fully 
committed  to. that  rule.  When  it  is  said  that  the  matters 
decided  in  King  v.  Hamilton,  16  111.  190,  Clapp  v.  Emery^ 
98  m.  523,  or  First  National  Bank  ▼.  Schween,  127  111.  578,  11 
Am.  St.  Rep.  174,  recognize,  much  less  hold,  a  different  doe* 
trine,  the  scope  of  these  cases  is  clearly  misconceived.  They 
in  no  way  conflict  with  School  Trustees  v.  Kirwin,  25  111.  78. 

Comment  upon  the  authorities  cited  by  counsel  for  appel* 
lant  said  to  hold  a  different  rule  is  unnecessary.  Many  of 
them  are  reviewed  by  Seymour,  J.,  in  Philadelphia  National 
Bank  ▼.  Dowd,  38  Fed.  Rep.  172,  and  shown  to  be  reconcilable 
with  the  rule  above  announced,  which  he  applies  to  the  facte 
of  that  case,  and  holds  to  be  the  one  supported  by  the  great 
weight  of  authority  in  this  country.  It  is  clear,  however,  that 
none  of  the  authorities  relied  upon,  under  the  most  liberal  in- 
terpretation,  can  be  construed  as  authority  for  sustaining  this 
cross-bill,  thereby  giving  appellant  a  prior  lien  upon  the  gen- 
eral assets  held  by  the  receiver.  The  principle  upon  which  a 
trust  fund  is  pursued  and  its  proceeds  held  subject  to  the  trust 
iS|  that  the  trustee  has  wrongfully,  and  contrary  to  the  inten- 
tion of  the  owner,  converted  it,  and  where  there  is  a  commin- 
gling of  funds  or  property,  that  has  been  done  without  the 
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eoDflent  of  the  cestui  que  trust.  If,  at  contended  here,  appel- 
lant has  a  right  to  a  lien  upon  the  whole  assets  held  by  the 
leceiver,  it  must  be  because  Goetz  &  Co.  wrongfully  put  its 
money  into  some  of  those  assets,  and  wrongfully  commingled 
them  with  others  into  a  general  mass,  on  the  principle  that  a 
court  of  equity  will  not  allow  the  right  of  the  cestui  que  trust 
to  be  defeated  by  the  wrongful,  unauthorized  act  of  the  trustee. 
But  the  cross-bill  does  not  attempt  to  show  such  wrongful  con* 
version  or  commingling.  The  fair  inference  from  its  allega« 
tions  is,  that  the  money  was  borrowed  with  the  express  under- 
standing that  it  was  to  be  used  by  the  borrowers  just  as  it  was 
used,  in  the  general  business  of  the  firm.  The  allegations  of 
fraud  go  only  to  the  manner  of  obtaining  the  money,  -—  might 
be  given  the  effect  to  create  the  relation  of  trustee  and  cestui 
que  trusty  —  but  these  allegations  in  no  sense  charge  a  misap- 
propriation or  wrongful  confusion  of  the  trust  fund. 

We  are  clearly  of  the  opinion  that  there  is  no  principle  of 
equity  upon  which  this  cross-bill  can  be  maintaiued|  and  the 
judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

RiOBT  TO  VumsoE  AND  RiooTKR  Trust  Fwds.  — Ko  right  ii  more  fnlly 
recognued,  both  at  Uw  and  in  eqnity,  than  the  right  of  a  eesCati  que  tnui  to 
pnxiae  and  reoover  trust  funds  wrongfuUy  diverted,  provided  their  identity 
has  not  boen  lost,  and  they  have  not  passed  into  the  hands  of  a  bona  Jids 
purchaser  for  a  valuable  oonsideratiou  without  notice.  Whenever  property 
in  its  original  state  and  form  has  once  been  impressed  with  the  character  of 
a  trusty  no  subsequent  ohange  of  such  state  and  form  can  divest  it  of  its 
trust  eharaeter,  so  long  as  it  is  capable  of  dear  identification;  and  the 
beneficiary  of  the  trust  may  pursue  and  reclaim  it  in  whatever  form  he  may 
find  it^  unless  it  has  passed  into  the  possession  of  a  bona  fide  purchaser  with- 
out notice:  2  Story's  £q.  Jur.,  sec.  1258;  2  Pomeroy's  Eq.  Jur.,  sec.  1048; 
FUnt  cm  Trusts  and  Trustees,  sec.  317;  l^ffany  and  BuUard  on  the  Law  of 
Trusts  and  Trustees,  33;  2  Lewin  on  Trusts,  892;  2  Perry  on  Trusts,  sees. 
83fi,  836;  KnaUhbuU  v.  EalUU,  L.  B.,  13  Ch.  Div.  696;  Peimdl  ▼.  Deffell,  4 
De  Gez,  M.  &  G.  372;  Taylor  ▼.  Plumer,  3  Maule  &  S.  562;  Oliver  v.  PiatU 
3  How.  333;  CcokY.  TulUe,  18  Wall  332;  Central  NaL  Bank  ^  Baltimore  \ 
Caimeetiaa  M.  L.  Ins.  Co.,  104  U.  &  54;  Treeothick  v.  Austin,  4  Mason,  16; 
Pmrier  ▼.  Jems,  67  Ala.  234;  Wetts  ▼.  Bobinson,  13  Gal.  134;  George  v.  Ban- 
sonh  14  OsL  658;  Lathrop  ▼.  Bampton,  31  Gal.  17;  89  Am.  Dec.  141;  First 
NaL  Bank  r.  Bummel,  14  Gd.  259;  20  Am.  St  Rep.  257;  SM^  r.  WUson, 
98  HL  240;  Snglar  ▼.  OffuU,  70  Md.  78;  14  Am.  St.  Rep.  332;  Johnson  ▼. 
Ame^  11  Pick.  173;  Tldrd  NaL  Bank  qf  SL  Paul  ▼.  StiUwaier  Oas  Co.,  36 
Minn.  76;  MeLeod  ▼.  Itrst  NaL  Bank,  42  Miss.  99|  Isom  ▼.  First  Nat.  Bank, 
82  Miss.  902;  Barr  ▼.  Cubbage,  52  Mo.  404;  PhiUips  ▼.  Overfield,  100  Mc^ 
466;  Smith  ▼.  Combs,  49  K.  J.  Eq.  420;  Van  Akn  v.  American  Nat.  Bank,  '«'> 
N.  Y.  1;  Nevton  v.  Porter,  69  N.  Y.  133;  25  Am.  Rep.  152;  Ferris  v.  F.w 
Fsdbem  73  N.  Y.  113;  PeopU  v.  Citg  Bank  qfBochecier,  9d  K.  Y.  32;  Thorny. 
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flM't  Appeal,  82  Pa.  Si.  16;  Farmen*  etc  Bank  ▼.  Sing,  87  Pa.  St.  902; 
Am.  Deo.  215;  TreadweU  ▼.  McBMm,  7  Baxi.  201;  Owenmn  ^  Hhe  Poor  Wm 
Bank  <^  Virginia,  2  Gratt.  644;  44  Am.  Dec  399. 

In  the  case  of  Pemndl  ▼.  DtfftU,  4  Do  Gez,  M.  ft  G.  388,  Tarner,  L.  X... 
■aid:  "As  between  eetlttd  que  tnui  aad  trustee  aad  all  parties  claiming  nnder 
the  tnistee  otherwise  than  by  purchase  for  yalnable  ooosideration  without 
notice,  all  property  belonging  to  a  trust,  however  much  it  may  be  changed 
or  altered  in  its  nature  or  character,  and  all  the  fruit  of  such  property^ 
whether  in  its  original  or  in  its  altered  state,  continues  to  be  subject  to  or 
affected  by  the  trust";  and  Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court  In  Cook  ▼.  TulUe,  18  Wall.  332,  said:— 

*'It  is  a  mle  of  equity  jurisprudence,  perfectly  well  settled  and  of  nniTer^ 
nl  application,  that  where  property  held  upon  auy  trust  to  keep,  or  nse,  or 
invest  it  in  a  particular  way,  is  misapplied  by  the  trustee  and  couverted  inta 
different  property,  or  is  sold  and  the  proceeds  are  thus  invested,  the  prop- 
erty may  be  followed  wherever  it  can  be  traced  through  its  transformational 
and  will  be  subject,  when  found  in  its  new  form,  to  the  rights  of  the  origi* 
nal  owner  or  eettai  ^iie  tnuL" 

In  the  case  of  Kirby  v.  Wilton,  98  HL  240,  it  was  decided  that  where  » 
person  sells  cattle  belonging  to  another,  nnder  a  contract^  and  receives  and 
retains  the  pnrchase*moDey  until  His  death,  it  becomes  the  money  of  tho 
owner  of  the  cattle,  as  the  substitute  or  representative  of  the  cattle;  and  tho 
fact  that  the  widow  of  the  person  so  selling  during  his  sickness  or  after 
his  death  takes  such  money  and  deposits  it  in  bank  in  her  own  name,  and 
afterward  gives  her  check  for  the  eame  to  her  husband's  executor,  will  not 
destroy  the  identity  of  the  fund  and  make  it  subject  to  the  general  cred- 
itors of  the  testator,  but  the  owner  of  the  cattle  so  sold  will  have  a  prefer- 
ence over  the  general  creditors  of  the  estate. 

TBugT  Fund  mat  bk  Followed  ihto  Hands  of  Strangsr If  a  trustee 

commits  a  breach  of  his  trust,  or  is  guilty  of  an  illegal  conversion  of  the  trust 
property,  the  cetiui  gue  iruai  may  follow  the  property  into  the  hands  of  a 
stranger  to  whom  he  has  conveyed  it.     In  such  a  case,  the  equitable  right 
of  the  eeelui  que  truet  may  be  successfully  asserted  against  any  person  what- 
soever, who  is  either  a  volunteer  with  or  without  notice  or  a  purchaser  for  a 
valuable  consideration  with  notice:  Oliver  v.  PiaU,  3  How.  333;  Hudxtbee  ▼. 
BUUngely,  16  Ala.  414;  50  Am.  Dec.  183;  Parker  v.  Jones,  67  Ala.  234;  School 
Truateee  v.  Kirwin,  25  111.  73;  Englar  v.  OffuU,  70  Md.  78;  14  Am.  St  Repw 
332;  McLeod  v.  First  Nat.  Bank,  42  Miss.  99;  leom  ▼.  Fhret  NA  Bank,  62 
Miss.  902.     As  was  said  by  Lord  EUenborongh,  in  Taylor  ▼.  Plumer,  3  Maule 
ft  S.  674:  *'An  abuse  of  trust  can  oonfer  no  rights  on  the  party  abusing  it 
nor  CD  those  who  claim  in  privity  with  him.**    So  long  as  tmst  funds  which 
the  trustee  has  misapplied  or  converted  into  other  property  or  mixed  with 
his  own  funds  oan  be  traced  and  identified,  the  court  will  always  attribute 
the  ownership  to  the  eeetiA  que  trust,  and  will  not  allow  his  right  to  be  de» 
feated  by  the  wrongful  act  of  the  trustee  in  mixing  or  confusing  the  tiuat 
funds  with  his  own  or  with  those  of  a  third  party:  Taylor  y»  Plumer,  8  M; «  e 
&  S.  662;  Frith  v.  CarttancL  2  Hem.  ft  M.  417;  Cook  v.  TulSt,  18  Wall.  83i; 
Central  NaL  Bank  f^  Baltimore  v.  Connecticut  M.  L,  Ins.  Co.,  104  U.  8.  64} 
Englar  ▼.  Offutt,  70  Md.  78;  14  Am.  St  Rep.  332;  Neely  v.  Bood,  64  Mio  i. 
134;  62  Am.  Rep.  802;  ffarrimm  v.  Smith,  83  Mo.  210;  63  Am.  Rep.  571; 
and  the  cestui  que  trust  may  eleot  either  to  hold  the  substituted  property  lia- 
ble to  the  original  trust  or  to  hold  the  trustee  personally  liable  for  the  breach 
of  the  trust:  OUver  ▼.  PiaU,  8  How.  333;  McLeod  ▼.  Firsi  NaL  Bank,  42 
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MiM.  99;  laom  ▼.  Fbm  NaL  Ami;  62  Mist.  902;  Barr  ▼.  CMoffe,  02  Ma 
40i;  FerrU  T.  Tm  Veehim,  7S  N.  T.  113;  Treadwell  ▼.  MeKeon,  7  Bazt  201. 
TIm  roles  as  to  following  trast  funcU  into  the  hands  dt  a  defaulting  trustee 
*PI^7  against  the  assignees  of  a  defaalting  tmstoe  as  fully  as  against  the 
teastee  hlmaelf:  FrUk  ▼.  Cartland^  2  Hem.  &  li.  417;  Tajflar  ▼.  Phmur,  8 
Maale  ^  8.  562. 

The  true  owner  of  a  trust  fund  traced  to  the  possession  of  another  has 
the  right  to  have  it  restored,  not  as  a  debt  due  and  owing,  but  beoause  it  is 
hia  property  wrongfully  withheld  from  him;  and  it  makes  no  differenoe 
whether  the  fund  be  traoed  into  a  bank  account,  the  possession  of  an  indi* 
▼idnal,  or  into  the  hands  of  a  firm  composed  of  many  individuals,  if  the 
ssui  utial  faets  are  shown  by  which  the  identification  of  the  fund  can  be  es« 
taUished,  and  no  superior  rights  of  innooent  third  partiea  have  intenreneds 
Mngiar  t.  Qfvtt,  70  Md.  78;  14  Am.  St  Repi  332. 

Tbdst  Fdhd  Ihtjutko  in  Lauds  mat  bx  Followbd.  —  If  a  trustee  in* 
▼ests  tmst  funds  in  lands,  taking  the  title  thereto  in  his  own  name,  theces^K^ 
9ae  irtui  may  at  his  election  either  claim  the  lands  or  fasten  a  charge  npon 
them  for  the  reimbursement  of  the  funds  so  invested,  and  this  equity  follows 
the  lands  until  they  pass  into  the  hands  of  a  bona  fide,  purchaser  for  a  vain- 
able  consideration  without  notice:  Simih  ▼•  Ptrry^  66  Ala.  266;  Ferru  ▼.  Yarn 
Vechtem,  73  N.  Y.  113.     Where,  however,  it  is  sought  to  follow  money  into 
land  and  to  impress  the  latter  with  a  trust,  the  money  must  be  distinctly 
traced  and  clearly  proved  to  have  been  invested  in  the  land.    It  is  not  suffi- 
cient to  show  the  possession  of  money  of  the  trust  by  the  trustee  and  the 
purchase  of  land  by  him.    Ko  presumption  arises  from  the  payment  alone 
that  it  WHS  made  with  the  trust  funds:  Phillips  t.  Overfield,  100  Mo.  466; 
Farrity.  Van  VeekUa^l^'S.  T.  113.   Bvit  in  National  Mahaiwe  Bank  y,  Barry, 
125  Mass.  20,  it  was  decided  that  equity  will  charge  land  paid  for  in  part 
with  money  known  to  have  been  stolen  from  a  bank,  with  a  trust  in  favor  of 
the  bank;  and  on  a  bill  to  charge  land  alleged  to  have  been  paid  for  in  part 
by  money  known  to  have  been  stolen  from  the  bank  with  a  trust  in  its  favor 
to  the  extent  of  the  partial  payment,  evidence  that  a  short  time  before  the 
purchase  a  son  of  the  purchaser  received  from  the  thief,  knowing  it  to  have 
been  stolen,  about  the  amount  of  the  partial  payment;  that  the  son  was  a  minor 
living  with  his  parents,  and  that  neither  the  purchaser  nor  her  husband  had 
sufficient  means  to  make  such  payment,  will  warrsnt  a  decree  in  favor  of  the 
oomplainant;  and  in  Ferris  v.  Van  VecIUen,  73  N.  Y.  120,  Allen,  J.,  de- 
livering the  opinion  of  the  court,  said:  "  When  the  purchase-money  paid  by 
a  trustee  for  lands  purchased  corresponds  very  nearly  with  that  of  the  trust 
fund  to  be  invested,  that,  with  other  circumstances,  as  the  coincidence  of 
the  time  of  the  receipt  and  disbursement,  may  suffice  to  show  that  the  pro|p  • 
erty  was  actoally  purchased  with  trust  funds.** 

RiOKr  TO  PuRsuB  Tbubt  Fund  Gbasxs  whxn  Mbans  of  Ahobbtaih* 
MBBT  Fail. —  While  the  eethti  qws  tru*t  may  follow  a  trust  fund  through  any 
number  of  transmutations  and  into  the  hands  of  any  person  except  a  bona 
fide  pnrohaser  for  a  valuable  oonsideration  without  notice,  so  long  as  he  can 
dsarly  identify  it^  it  is  well  settled  that  his  right  to  so  pursue  it  fails  when 
the  means  of  ascertaining  its  identity  fail:  Tififany  and  Bullard  on  the  Law 
ef  Trosts  and  Trustees,  33;  Taylor  v.  Plumer,  3  Maole  &  8.  662;  KnatehbuU 
V.  Hallett^  Lb  B.,  13  Oh.  Div.  696;  lUtnots  Trust  and  Samngs  Bank  v.  Firsi 
SaL  Bank,  16  Fed.  Bep.  868;  School  Trustees  v.  Kirunn,  26  III.  73;  Ooodell  v. 
Buck,  07  Me.  614;  Porikmd  S  H.  S.  Co.  v.  Locke,  73  Me.  370;  JoJinson  v. 
Ames,  11  Piek.  173;  ^ee^  v.  Bood,  6^  Mioh.  134;  62  Am.  Rep.  802;  PfiiUipo 
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T.  Overfield,  100  Mo.  466;  PtrrU  y.  Van  Veekien,  78  N.  T.  113;  United  Statm 
yr,InhiMamt$  tf  Waierbtfwuf^  8  Wvrt,  158;  and  most  of  tho 
•itad  hold  that  where  the  trnat  ^Mperty,  eepeeially  when  it  hat  been 
into  money,  hat  been  mixed  and  confounded  in  a  general  maae  of  property 
of  the  aame  deteription,  ite  identity  ia  lost.  In  that  ease,  the  euha  gue  trmt 
stands  on  no  better  footing  than  other  creditors  of  the  troKtee.  In  LtUkrop 
▼.  Bnmpltm,  31  Cal.  17.  80  Am.  Deo.  141,  it  was  held  that  the  identity  of  a 
tmst  f nnd  in  the  hands  of  a  testator  is  entirely  lost  where  the  ezeoator  has 
possession  of  his  testator's  estate,  and  it  eannot  be  shown  that  snoh  tmat 
property  is  in  the  executor's  hands  in  its  primary  oondition,  or  that  it  wae 
oonrerted  by  the  testator  into  the  property,  or  any  part  of  it»  which  saboa* 
qnently  eame  into  the  exeontor's  possession.  See  also  PkUiifm  ▼.  Overfieldt 
100  Mo.  466. 

Substantial  iDmriTT  ov  TRim  Thrvrm  SuFnoiBHT. — In  following  a 
tmst  fnnd,  it  is  not  necessary  to  trace  the  identical  coins  or  bills  of  which  it 
is  composed.  Substantial  identify  is  all  that  need  be  proved,  and  subetan- 
tial  identity  is  not  oneness  of  pieces  of  coin  or  of  bank  bills.  The  ceataf  ^nt 
iruat  may  pursue  and  recover  a  tmst  fund,  although  he  is  unable  to  trace  the 
Identical  coins  or  bilU,  so  long  as  its  identity  as  a  fund  is  capable  of  aseer 
tainment:  Lathrop  y.  Bampion,  81  GaL  17;  89  Am.  Dec.  141;  School  Tnuteot 
▼.  Khvm,  26  Dl.  73;  Kirby  y.  WiUon,  98  III.  240;  Davenpori  Piow  Co.  ▼. 
Lamp,  80  Iowa,  722;  20  Am.  St.  Rep  442;  Peak  y.  BlUeoU,  90  Kan.  156;  46 
Am.  Rep.  90;  Neely  y.  Hood,  54  Mich.  134;  52  Am.  Rep.  802;  Vam  Aien  v, 
Am^iican  ITat.  Bank,  62  N.  T.  1;  Farmert'  etc  Bank  y.  King,  57  Pft.  St.  2Q8; 
08  Am.  Deo.  215;  McLeod  y.  Evana,  66  Wis.  401;  57  Am.  Rep.  287;  UnUmd 
BUOeo  y.  InhabUanU  qf  Waterborough,  2  Ware,  168. 

EAft-MA&K  NOT  NOW  iNDISPKNaABLK  TO  IdKNTITIOATIOK  OT  TbUST  FuKD, 

It  was  at  one  time  a  doctrine  of  the  English  law,  recognixed  also  by  some 
of  the  early  authorities  in  this  country,  that  property  having  no  ear-mat%  to 
distinguish  it  from  other  property  of  the  same  kind  oould  not  be  pursued 
by  the  true  owner  thereof  after  it  had  been  mingled  in  one  mass.    The  later 
English  cases,  however,  repudiate  this  doctrine,  and  it  is  now  held  there 
that  the  proposition  that  you  cannot  follow  money  in  equity  because  it  has 
no  ear-mark  is  not  now  law:  PennttU  v.  Dtffell,  4  De  €kx,  M.  ft  Q.  872; 
/VUA  V.  CarOand,  2  Hem.  k  M.  420;  KnaiehbuUr.  HalkU,  L.  R.,  13  Gh.  Diy. 
696;  and  the  doctrine  of  these  cases  has  been  approved  and  followed  in  the 
recent  decisions  in  this  country:  Central  NaL  Baiik  of  Baltimore  v.  Cofinectf- 
€Ut  M.  L.  Jni,  Co.,  104  U.  S.  64;  Pint  NaL  Bank  v.  Hummel,  14  Cd.  259;  20 
Am.  St  Rep.  267;  Peak  v.  BlUcott,  30  Kan.  166;  46  Am.  Rep.  90;  HarriooM 
v.  Smith,  83  Mo.  210;  63  Am.  Rep.  671;  Ferrie  v.  Van  VeehUn^  78  N.  Y. 
113;  Farmers*  etc  Bank  v.  Elng,  67  Pa.  St.  202;  98  Am.  Deo.  215.    In  the  oase 
of  Harrison  y.  Smith,  83  Ma  210,  53  Am.  Rep.  571,  Norton,  J.,  delivering 
the  opinion  of  the  court,  said:  "  We  have  been  cited  by  counsel  for  appel- 
lant to  a  number  of  authorities  maintaining  the  doctrine  that  tmst  money 
intermingled  with  other  mouey  cannot  be  followed  by  the  eetttd  que  inut,  be- 
cause money  has  no  ear- mark,  and  among  others  is  the  case  of  MiUe  v.  Poet, 
76  Mo.  426,  to  which  we  are  unwilling  further  to  adhere,  In  so  far  as  it  reo* 
ognixes  the  principle  that  trust  money  mixed  with  other  money  eannot  be 
followed  because  it  cannot  be  distinguiihed  by  reason  of  ite  having  no  ear- 
mark, believing  the  rule  announced  in  the  cases  above  cited  by  us  to  be  more 
in  consonanoe  with  sound  reason  and  more  productive  of  just  results. "    In  the 
case  of  J%*il  NaL  Bank  y.  Hummel,  14  CoL  259,  20  Am.  St.  Rep  267,  will  he 
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fomd  a  review  of  the  principal  oaaet  attabluhing  the  modem  dootrino  o« 
^be  labjeel  luder  oonsideratioii. 

Tsoarr  Mohvt  Hinolkd  with  TRuvnu's  MoHsr  nr  his  Bahk  Acoourt 
Followed.  —  The  later  eases,  both  in  England  and  in  thia  oonntry,  hold  that» 
where  a  trustee  mixes  tnut  money  in  the  same  heap  or  mass  with  his  own, 
or  deposita  it  in  a  bank  to  the  acoonot  of  himself,  placing  his  own  money  in 
the  same  accoant,  even  though  the  identical  pieces  of  coin  cannot  be  ascer- 
tained, yet^  as  there  is  so  mnch  tmst  money  in  the  general  heap  or  acconnti 
the  eeitot  que  inul  is  entitled  to  take  so  moch  out.  In  such  case,  the  oonrt 
will  separate  and  disentangle  the  tnut  money  from  the  private  money  of  the 
irastoe,  and  will  award  the  former  specifically  to  the  ceitet  que  imuti  2  Lewin 
4»  Trusts,  894;  2  Perry  on  Trusts,  sees.  837,  838;  Pennell  v.  Dffell,  4  De 
<9ex,  M.  ftO.  372;  KcfmrU  Dak  ^  Co.,  U  B.,  11  Ch.  Div.  772;  KnatchbuU  v. 
HaOett,  L.  R.,  13  Ch.  Div.  896;  Oeniral  Not,  Bank  </  Baltimore  v.  ConnecU' 
<mi  M.  L.  Ine.  Co.,  104 U.  8.  54;  Firei  Ifat,  Bankr.  Hummel,  14  Col.  259;  20 
Am.  St.  Bep.  257;  Independeni  District  <^  Boyer  v.  King,  80  Iowa,  497;  Peak 
V.  MUieott,  30  Kan.  166;  46  Am.  Rep.  90;  Carley  v.  Oravee,  85  Mich.  483;  24 
Am.  St  Bep.  99;  StoOer  v.  Ooates,  88  Mo.  514;  Smith  v.  Combe,  49  N.  J.  Bq. 
4aOi  Van  Aleny.  American  NaL  Bamk,  62  JX.Y.h  In  the  case  of  Pmn^tf  ▼. 
D^Tdl,  4  De  Qez,  li.  ft  G.  383,  Knight  Bmoe,  L.  J.,  said:  "  When  a  trustee 
paye  tmst  money  into  a  bank  to  his  credit^  the  account  being  a  simple  account 
with  himself,  not  marked  or  distinguished  in  any  other  maimer,  the  debt 
tbns  constituted  from  the  bank  to  him  is  one  which,  as  long  as  it  remains 
doe,  belongs  specifically  to  the  tmst  ss  much  and  ss  effectually  as  the  money 
00  paid  would  have  done  had  it  specifically  been  plaoed  by  the  trustee  in  a 
particular  repoeitory  and  so  reuiained;  that  is  to  say,  if  the  specific  debt 
shall  be  claimed  on  behalf  of  the  ceetutB  que  truet,  it  must  be  deemed  speoi- 
fieally  theirs,  as  between  the  trustee  and  his  executors,  and  the  general 
ereditora  after  his  death,  on  one  hand,  and  the  trust  on  the  other.  This  state 
«f  things  would  not^  I  apprehend,  be  varied  by  the  circumstance  of  the 
bank  holding  also  for  the  trustee  or  owing  also  to  him,  money  in  every  sense 
his  own  ";  and  in  Frith  ▼.  Cortland,  2  Hem.  &  M.  420,  Sir  W.  Psge  Wood, 
y.  C,  said:  "If  a  man  mixes  trust  funds  with  his  own,  the  whole  will  be 
treated  as  the  tmst  property,  except  so  far  ss  he  may  be  able  to  distinguish 
what  18  hia  own  ";  and  the  rule  which  was  laid  down  in  Clayton'e  Ccue,  1 
Mer.  672,  that  the  sums  drawn  ont  of  the  bank  must  be  attributed  to  the 
earliest  deposits  according  to  the  order  in  which  they  are  paid  in,  has  been 
flhangftd  by  the  later  authorities.  The  trustee  will  be  presumed  to  have 
drawn  out  hb  own  funds,  and  to  have  left  the  moneys  held  in  trust.  In  dis- 
cussing this  subjeot  in  Pennell  v.  D^ell,  4  De  Oex,  li.  &  G.  382,  Knight 
Bmoe,  lb  J.,  said:  "  He  would,  in  the  absence  of  evidence  that  he  intended  a 
wrong,  be  deemed  to  have  intended  and  done  what  was  right,  and  if  the  act 
eonld  not  in  that  way  be  wholly  justified,  it  would  be  deemed  to  have  been 
just  to  the  utmost  amount  possible."  This  doctrine  seems  to  be  now  firmly 
esUblishad:  Kuaiddnitt  T.  ffaUett,  h,  B.,  13  Ch.  Div.  696;  Central  NaL  Bank 
<f  Baltmuyre  v.  Connecticut  M.  L,  Ine,  Co.,  104  U.  8.  54;  Smith  ▼.  Combe,  49 
N.  J.  Bq.  420;  ConUnenttd  NaL  Bank  v.  IFesmi^  09  Tex.  489;  5  Am.  St 
Bep.  86;  2  Lewin  on  Trusts,  894. 

Tbobt  VxfVDB  Followed  xmo  FAvnrutSHiP.  —  A  eeeitd  que  truet  may  f ol* 

low  hia  own  money  into  tha  hands  of  a  firm  of  which  a  defaulting  trastee  ia 

a  member,  and  demand  it  back,  if  he  can  show  that  the  firm  still  has  it,  and 

that  the  firm  did  not  eome  by  it  by  purohase  for  value  without  notice: 

p.,  70L  XXXIL— • 
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1  liadley  on  Partnenliip,  162;  Imt  to  make  a  partnership,  one  member  «f 
wbioh  has  used  tnut  fundi  in  the  partnenhip  bnsiaeaa,  or  in  payment  of  it»> 
debts,  liable  to  the  eesiui  que  trmi,  it  mnjt  be  shown  that  the  rest  of  the 
partners  knew  whenee  the  money  came,  or  knew  that  it  did  not  belong  t» 
the  partner  who  used  it:  Bnglat  t.  Ofutt,  70  Md.  78;  14  Am.  8t  Rep.  S33L 
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[in  nuNom,  vn.] 

HnTAKB  nr  WBirrsir  Instromskt — Rslibf  aoairbt,  wmnr  Mat 
Obanted.  -^  In  cases  of  mistake  in  written  instruments,  courts  of  equity 
interfere  not  only  as  between  the  original  parties,  but  also  as  against 
Toluntary  grantees  and  purchasers  with  notice  of  the  facts.  When, 
therefore,  a  mortgage  is  by  mistake  given  on  the  north  half  of  a  quarter 
section  of  land  instead  of  on  the  south  half  of  such  quarter-section,  and 
a  party,  having  notice  of  tlie  mistake,  buys  sach  south  half,  advancing 
as  oonsideration  therefor  about  one  fourth  of  the  value  thereof,  and 
takes  a  deed  in  the  name  of  another  person  who  has  notice  of  the  facta, 
and  then  makes  a  sale  to  an  innocent  purchaser,  who  receives  a  deed,  a 
court  of  equity  will  require  the  party  who  procures  the  deed  from  the 
mortgagor  to  account  to  the  mortgagee  for  the  profits  made  on  his  pur- 
chase over  and  above  what  he  has  paid  for  the  land,  and  will  apply  that 
sum  to  the  payment  of  the  mortgage. 

Pexhoipal  AMD  Agknt —  Aobnt's  Knowlkdob.  —  The  rule  that  the  knowl- 
edge of  an  agent»  in  order  to  affect  his  principal  with  notice,  must  be 
acquired  by  him  during  his  agency  and  in  the  course  of  the  same  trana* 
action  from  which  the  principal's  rights  and  liabilities  arise,  has  no  ap- 
plication to  a  case  where  it  is  clear  that  the  information  obtained  by  the 
agent  in  a  former  transaction  was  so  precise  and  definite  that  it  must 
have  been  present  to  his  mind  while  engaged  in  the  second  transaction, 
and  the  agent  was  at  liberty  to  commnnicato  such  information  to  hie 
principaL 

OOHVKTAHOB  Ck>N8n>XRED  VOLUNTART  TO  EZTKNT  OF  DllTBRBNOK  BETWBXM 

Actual  Gomsideration  and  Rxal  Valux  whbn.  —  Where  the  consider- 
ation paid  is  small  in  comparison  with  the  real  value  of  the  property,  and 
when  the  circumstances  of  the  case  are  extremely  unfavorable  to  the 
fairness  of  the  transaction,  though  not  sufficient  to  establish  absolute 
fraud,  the  conveyance  will  be  regarded  as  a  voluntary  one  to  the  extent 
of  the  difference  between  the  actual  consideration  and  the  real  value  of 
the  property,  and  to  that  extent  will  be  treated  as  fraudulent  and  void 
as  to  existing  creditors. 

MoBTOAQB  Lien  on  Surplus  from  Sale  undbb  Pbiob  Enoumbranob.  —  A 
mortgage  lien  will  attach  to  the  surplus  arising  from  the  sale  of  the 
premises  under  a  prior  encumbrance. 

Hortoagb — Descbiftion  in,  Correotion  of.  — A  mortgagee  who  takes  a 
mortgage  intended  to  be  upon  the  south  half  of  a  quarter-section  of  land 
owned  by  the  debtor,  but  which  is  by  mistake  described  as  the  north 
half  of  such  quarter-section,  is  entitled,  as  against  the  mort/ragor,  to 
have  the  mortgage  reformed  and  foreclosed  against  the  land  intended  to- 
be  described,  but  not  as  against  a  subsequent  bami  Jidt  purchaser  with* 
out  notice  of  the  mistake. 
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HopKna  and  Hammond^  for  the  appellant. 
Wmiam  Don  Mau^  for  the  appellees. 

ILkGBUDEB,  0.  J.  This  is  a  bill  filed  in  the  circnit  oonrt  of 
Tazewell  county  on  August  21, 1886,  by  Isaac  Snyder,  the  ap- 
pellant, against  John  A.  Harris,  and  his  wife  Elizabeth  Har* 
lis,  and  Alexander  Partridge,  William  C.  H.  Barton,  and  Au* 
gBst  Seibold.  The  bill,  as  originally  filed  and  aa  subsequently 
amended,  seeks  to  reform  a  mortgage,  or  trust  deed,  by  correct* 
ing  a  mistake  in  the  description  of  the  land,  and  to  foreclose 
the  same,  and,  in  case  the  land  intended  to  be  mortgaged  has 
been  conveyed  to  the  defendant  Seibold  without  notice  on  his 
part  of  complainant's  rights,  to  require  the  other  defendants 
to  pay  the  mortgage  debt  The  bill  also  prays  for  other  and 
further  relief.  Default  was  entered  against  Harris  and  his 
wife,  and  the  other  defendants  answered  the  bill.  The  court 
below,  after  a  hearing  of  the  cause  at  the  November  term, 
1889,  upon  pleadings  and  proofs,  dismissed  the  bill  for  want 
of  equity.  This  decree  of  dismissal  has  been  affirmed  by  the 
appellate  court,  and  the  judgment  of  the  latter  court  is  brought 
before  us  for  review  by  appeal. 

On  June  18, 1873,  John  A.  Harris  borrowed  one  thousand 
dollars  of  the  complainant,  Isaac  Snyder,  giving  his  note  pay- 
able five  years  after  date,  with  interest  at  ten  per  cent  per  an- 
num. At  that  time  Harris  owned  eighty  acres  of  land,  being 
tiie  south  half  of  the  northwest  quarter  of  section  11,  township 
26  north,  range  4  west,  in  Tazewell  County,  and,  to  secure  the 
note,  he  and  his  wife  on  the  same  day  executed  a  trust  deed 
to  John  Snyder,  as  trustee,  intending  thereby  to  convey  the 
south  half  of  said  quarter-section.  This  trust  deed  was  re- 
corded on  June  20, 1873,  but,  by  mutual  mistake  of  both  par^ 
ties,  the  land  mentioned  in  the  trust  deed  was  described  as  the 
north  half  of  the  northwest  quarter  of  section  11  instead  of 
the  south  half  thereof.  Harris  had  no  interest  whatever  in 
the  north  half  of  the  quarter-section,  which  was  owned  and 
occupied  by  other  parties.  Complainant  was  not  able  to  read 
or  write,  and  the  attorney  upon  whom  he  relied  to  draw  the 
trust  deed  wrote  *' north"  when  he  should  have  written 
^  south."  The  mistake  was  not  discovered  by  the  complain- 
ant until  a  few  weeks  before  the  present  bill  was  filed. 

It  is  not  disputed  that  the  mistake  in  question  was  made 
and  that  it  was  mutual,  and  that  it  remained  unknown  to 
any  of  the  parties  interested  for  many  years,  and  that  the  in- 
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taDtion  was  to  mortgage  the  south  half  of  the  qaarter«section, 
which  was  the  land  on  which  Harris  lived,  and  the  only  land 
which  he  owned.  Harris  has  never  paid  more  than  about 
fifty  dollars  upon  the  indebtedness,  and  at  the  time  ot  filing 
the  bill  was  insolvent,  and  for  a  long  time  prior  thereto  had 
owned  no  other  property  except  such  interest  as  he  had  in  this 
land. 

Under  these  circumstances  there  can  be  no  doubt  that  the 
complainant,  as  between  himself  and  Harris,  would  be  en- 
titled to  have  the  trust  deed  reformed  and  foreclosed  against 
the  land  intended  to  be  described. 

But,  by  quitclaim  deed  dated  July  1, 1885,  acknowledged 
July  3, 1885,  and  recorded  July  8, 1885,  Harris  alone,  his  wife 
not  joining  with  him,  conveyed  the  north  seventy  eight  acres 
of  said  south  half  to  the  defendant  Barton.  By  quitclaim 
deed,  dated  August  14,  1885,  acknowledged  August  15,  1885, 
and  recorded  August  17,  1885,  Barton  and  wife  conveyed  the 
said  north  seventy-eight  acres  of  said  south  half  to  the  de- 
fendant, Seibold.  Also,  for  the  purpose  of  conveying  the 
dower  of  Mrs.  Harris,  a  quitclaim  deed  conveying  said 
seventy-eight  acres  to  Seibold,  bearing  date  August  14,  1885, 
and  signed  by  Harris  and  his  wife,  was  by  them  acknowl- 
edged on  August  15,  1885,  and  recorded  August  17,  1885. 

It  will  be  noted  that  the  deeds  to  Seibold  were  recorded 
four  days  before  the  present  bill  was  filed.  Neither  the  deed 
from  Harris  to  Barton,  nor  the  deeds  from  Barton  and  wife  and 
from  Harris  and  wife  to  Seibold,  make  any  reference  to  the 
Snyder  mortgage.  At  the  respective  dates  of  the  execution 
of  those  deeds  the  record  showed  no  mortgage  upon  the  south 
half  of  the  quarter-section,  and  it  is  claimed  on  behalf  of  the 
appellees  that  Barton  and  Seibold  were  bona  fide  purchasers 
without  notice  of  Snyder's  mortgage,  or  of  the  mistake  in  the 
description  therein.  The  proof  shows  that  Harris  received  one 
thousand  dollars  for  his  conveyance  to  Barton,  and  that  Seibold 
paid  for  the  deeds  to  him  91,550  in  cash,  and  executed  to 
Barton  a  mortgage,  dated  August  15,  1885,  and  recorded 
August  22,  1885,  to  secure  three  notes,  two  for  five  hundred 
dollars  each,  due  in  one  and  two  years,  and  one  for  eight  hun- 
dred dollars,  due  in  three  years,  all  drawing  interest  at  six  per 
cent  per  annum. 

The  original  bill  charges  that  Barton  and  Seibold  had  no- 
tice, before  the  execution  of  the  deeds  to  them,  of  the  exist* 
ence  of  complainant's  mortgage  upon  the  north  half  of  the 
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quarter-section,  and  of  the  error  in  the  description,  and  of  the 
intention  of  both  Harris  and  Snyder  to  mortgage  the  south 
half,  and  that  the  deeds  to  Barton  and  Seibold  were  made  for 
the  purpose  of  cheating  and  defrauding  the  complainant  out 
of  bis  security,  and  to  place  the  title  beyond  his  reach. 

The  bill  as  amended  makes  Alexander  Partridge  a  defend- 
ant, and  in  addition  to  the  charges  in  the  original  bill  makes 
the  further  charge  that  Partridge  knew  all  about  the  trust 
deed  from  Harris  to  Snyder  and  the  mistake  in  the  descrip- 
tion and  that  Partridge  paid  Harris  the  thousand  dollars  him- 
self and  conspired  with  Barton  to  act  as  an  innocent  purchaser, 
and  procured  the  deed  to  be  executed  to  Barton  instead  of  him- 
self, and  that  Barton  assisted  in  the  fraud  and  conveyed  the 
land  to  Seibold  to  abet  and  protect  Partridge  in  the  fraud, 
and  that  if  the  land  cannot  be  reached  by  bringing  home 
knowledge  to  Seibold,  Barton  and  Partridge  are  equitably 
liable  for  the  amount  due  upon  complainant's  note  and  mort- 
gage, and  that  Harris  is  wholly  irresponsible,  etc. 

It  is  a  well-settled  doctrine  that  in  cases  of  mistake  in  writ- 
ten instruments  courts  of  equity  will  not  only  interfere  as 
between  the  original  parties,  but  also  as  against  voluntary 
grantees,  and  purchasers  with  notice  of  the  facts:  1  Story's 
£q.  Jur.,  sec.  165,  and  cases  cited  in  the  notes;  Wyche  y. 
Greene,  11  Ga.  173;  Sickmon  v.  Wood,  69  111.  329;  RusseU  ▼. 
Ransony  76  111.  167;  Erickson  v.  Rafferty,  79  111.  209;  Bent 
Y.  Coleman,  89  111.  364. 

We  do  not  think  that  the  evidence  establishes  notice  to  Sei- 
bold of  complainant's  equities.  There  are  many  circumstances 
which  lead  to  the  suspicion  that  he  may  have  known  of  com- 
plainant's mortgage  and  of  the  mistake  therein;  but  the 
proof  is  not  clear  that  Seibold  had  actual  notice,  or  notice  of 
such  circumstances  as  were  sufficient  to  put  him  upon  in- 
quiry. 

The  case  is,  however,  very  different  with  Barton.  The  proof 
in  regard  to  him  gives  rise  to  more  than  mere  suspicion;  it 
tends  very  strongly  to  show  either  that  Partridge  was  the  real 
purchaser,  and  had  placed  the  title  in  Barton  for  purposes  of 
concealment,  or  that  Barton  had  notice  of  complainant's  equi- 
ties, or  of  such  circumstances  as  were  calculated  to  put  him 
upon  inquiry.  Partridge  was  connected  with  this  whole  trans- 
action from  beginning  to  end.  He  had  at  one  time  been  in 
business  in  the  matter  of  running  a  ferry  with  Snyder.  He  in- 
duced Snyder  to  lend  the  thousand  dollars  to  Harris  in  June, 


134  Snydeb  v.  Partbidob.  [niinois, 

1878;  $429.50  borrowed  by  Harris  of  Snyder  in  1 879  was  used  in 
part  to  pay  a  judgment  rendered  against  Harris  and  Partridge. 
Partridge  was  exceedingly  intimate  with  Barton,  and  worked 
for  him  ^'  quite  a  while  running  a  mill/'  and  did  '*  sawing  ** 
for  Barton  at  his  own  mill,  and  bought  a  mill  of  Barton,  and 
had  many  dealings  with  him,  and  at  one  time  borrowed  fi^e 
thousand  dollars  of  Barton  to  use  in  his  bridge  business.  He 
was  also  very  inti  mate  with  Harris.  He  supposed  for  years  that 
the  Snyder  trust  deed  rested  upon  the  south  half  of  the  quarter- 
section,  but  he  discovered  that  the  trust  deed  had  been  placed 
by  mistake  upon  the  north  half  long  before  the  conveyance 
of  Harris  to  Barton.  Some  of  the  witnesses  testify  that 
Partridge  knew  of  this  mistake  a  number  of  years  before 
Harris  made  the  deed  to  Barton.  Partridge  himself  admits 
that  he  knew  of  it  in  the  winter  before  July,  1885.  He  tried 
for  a  long  time  to  sell  the  land  for  Harris  so  as  to  pay  off  the 
Snyder  mortgage,  but  says  that  he  took  no  steps  to  sell  it  for 
Harris  after  he  found  that  the  trust  deed  was  on  the  wrong 
land.  A  number  of  witnesses  testify  that  Partridge  had 
spoken  to  them  of  some  business  difficulty  he  had  had  with 
Snyder,  and  that  they  had  heard  him  threaten  to  prevent 
Snyder  from  making  anything  out  of  his  trust  deed.  The 
records  show  that  in  1874  Harris  deeded  to  Partridge  and 
Snyder  a  strip  of  land  two  rods  wide  '^  off  of  the  full  length  of 
the  south  side  of "  said  northwest  quarter  "for  the  purpose 
of  a  public  road,  should  one  be  established  to  a  ferry  or  a 
bridge  across  the  Illinois  river,"  etc.  Hence,  the  deed  to  Bar- 
ton only  conveyed  seventy-eight  acres. 

Harris  swears  that  he  sold  the  land  to  Partridge;  that  all 
he  received  was  one  thousand  dollars;  that  Partridge  paid 
him  the  money,  and  that  he  knew  it  was  Partridge's  money; 
that  he  had  no  negotiations  or  conversation  with  Barton  until 
his  trade  with  Partridge  was  closed;  that  Partridge  requested 
him  to  make  the  conveyance  to  Barton,  giving  as  a  reason 
that  Snyder  was  aware  ef  his  (Partridge's)  knowledge  of  the 
mortgage,  '^  but  that  the  land  could  be  sold  to  a  third  party, 
who  would  appear  as  an  innocent  purchaser  ";  that,  by  pre- 
vious arrangement.  Barton  was  to  go  the  next  day  to  the 
office  of  an  attorney  named  Cameron,  and  receive  the  deed; 
that  on  the  next  day  the  deed  was  delivered  to  Barton  in 
Cameron's  office,  Harris  says:  ''For  several  years  before 
this  sale  I  had  requested  Partridge  to  try  and  find  me  a  por* 
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4;haser  tat  the  land.  He  did  not  do  so,  but  bought  it  him* 
aelt" 

Mr,  Camercm,  the  attorney,  confirms  the  testimony  of  Har- 
lis  upon  this  point  He  says:  '^  He  (Harris)  told  me  that  he 
had  an  offer  from  Alexander  Partridge  of  one  thousand  dol* 
lars  and  afterward  he  told  me  that  the  deed  was  to  be  made 

to  W.  C.  H.  Barton I  told  him  it  made  no  difference 

whom  he  deeded  it  to,  if  Partridge  directed  it»  •  •  •  .  Thiuk  I 
was  present  when  the  deed  from  Harris  to  Barton  was  made.** 
Cameron  also  swears  that  the  first  time  Partridge  came  to  see 
him  about  it^  Partridge  told  him  that  he  had  offered  one 
thousand  dollars  to  Harris,  and  had  been  instructed  by  Harris 
to  come  and  see  him  (Cameron)  about  it,  and  that  he,  Cam* 
eron,  tried  to  induce  Partridge  to  raise  his  offer,  but  he  re- 
fused to  do  so^  and  said:  '*!  have  offered  that,  and  will  give 
nothing  more,  and  you  had  better  advise  Harris  to  take  it." 

Partridge  and  Barton  contradict  Harris  and  Cameron  upon 
this  subject.  Partridge  is  contradicted  in  material  matters 
by  so  many  witnesses,  and  his  evidence  is  so  full  of  manifest 
misstatements,  that  we  give  little  credit  to  it.  Barton's  evi- 
dence shows  that  he  knows  very  little  about  the  transaction. 
He  admits  that  he  had  a  stroke  of  apoplexy,  and  had  been  in 
poor  health  for  four  or  five  years  before  testifying.  He  does 
not  even  know  whether  he  is  a  party  to  the  present  suit  or 
not.  He  cannot  tell  how  he  became  informed  that  Harris 
would  sell  the  land.  He  speaks  of  giving  up  some  notes  to 
Harris  when  the  one  thousand  dollars  was  paid,  but  cannot 
fitate  the  exact  amount  of  them;  and  neither  Harris  nor  Cam- 
eron, both  of  whom  were  present,  speak  of  seeing  the  notes. 
He  says  that  his  memory  is  poor.  He  cannot  tell  where  he 
got  the  money  which  he  claims  to  have  paid  to  Harris.  He 
cannot  tell  how  much  money  Seibold  paid  him  in  cash  when 
the  latter  bought  the  land.  He  could  not  swear  that  Seibold 
paid  him  more  than  five  hundred  dollars,  and  thinks  that  the 
amount  was  seven  hundred  dollars,  whereas  Seibold  swears, 
and  other  proof  shows,  and  it  is  not  denied,  that  Seibold  paid 
him  fifteen  hundred  dollars  in  cash.  On  his  cross-examina^ 
lion  he  denies  what  be  said  on  his  direct  examination  as  to 
fieibold's  statements  to  him. 

If  Barton  bought  the  land  himself,  then  there  are  many  cir- 
eomstances  which  tend  to  show,  either  that  he  had  notice,  or 
was  pat  upon  inquiry.  The  consideration  expressed  in  the 
<iuitclaim  deed  made  to  him  by  Harris  was  three  thousand 


136  Snyder  v.  Partridge,  [Illinois^ 

five  hundred  dollars,  when,  as  matter  of  fact,  he  only  paid  one 
thousand  dollars.    The  uncontradicted  testimony  shows  that^ 
the  land  which  he  was  getting  for  one  thousand  dollars  was 
worth  four  thousand  dollars.     Either  before  or  immediately 
after  he  received  his  deed  from  Harris,  Partridge  began  to 
negotiate  a  transfer  to  Seibold.    Barton  says  he  was  furnished 
with  an  abstract  and  had  it  examined.     The  taxes  of  1884 
were  a  lien  on  the  land  on  May  1,  1885,  and  it  was  the  duty 
of  Harris  to  pay  them.     Inquiry  would  have  shown  that  on 
May  26,  1885,  the  taxes  of  1884  were  paid  not  by  Harris,  but. 
by  Snyder,  at  the  county  collector's  office.    The  records  showed 
that  the  whole  south  half  of  the  quarter-section,  including  said 
seventy-eight  acres  and  the  two  acres  transferred  to  Partridge^ 
and  Snyder,  was  sold  for  the  taxes  of  1888  on  June  20,  1884. 
Inquiry  of  Snyder  as  to  the  non-payment  of  his  proportion  of 
the  taxes  on  the  whole  eighty  acres  may  have  led  to  the  dis- 
covery of  Snyder's  mortgage.     Barton  admits  that  before  he^ 
delivered  to  Seibold  the  deeds  executed  by  himself  and  wife 
and  Harris  and  wife,  and  before  he  had  received  any  purchase 
money  from  Seibold,  he  was  told  by  one  Hoshor  that  Snyder 
claimed  to  have  a  mortgage  on  the  land.     Hoshor's  testimony 
is  to  the  effect  that  Barton  merely  asserted  that  the  abstract 
of  the  record  did  not  show  any  mortgage  in  favor  of  Snyder^ 
without  denying  that  he  had  knowledge  of  it.     Barton  knew^ 
that  Harris  had  had  difficulty  with  his  family,  and  had  sep- 
arated from  his  wife,  and  was  anxious  to  get  his  thousand 
dollars  and  leave  the  state.    'The  evidence  is  also  clear  that 
Barton  had  known  the  land  ever  since  boyhood  and  was  ac* 
quainted  with  its  value.     If  he  bought  the  land  himself,  Par-^ 
tridge  was  his  agent  in  the  matter.     The  negotiations  with 
Harris  and  with  Cameron  were  carried  on  by  Partridge,  a» 
has  already  been  shown.     Partridge  obtained  the  deed  from 
Mrs.  Harris  and  her  husband,  in  order  to  release  the  dower 
claim,  as  late  as  August  15,  1885,  and  paid  Mrs.  Harris  fifty 
dollars  for  signing  the  deed.     He  conducted  all  the  negotia- 
tions in  relation  to  the  transfer  of  the  property  to  Seibold.     If 
he  was  acting,  not  for  himself,  but  as  agent  for  Barton,  then 
his  notice  of  Snyder's  mortgage  will  be  regarded  as  notice  to- 
Barton.    It  is  a  general  rule  that,  where  an  agent  has  acquired 
information  before  the  commencement  of  his  agency,  the  prin-^ 
cipal  will  not  be  charged  with  constructive  notice   thereof. 
One  reason  of  the  rule  is,  that  no  man  can  be  supposed  alwaya 
to  carry  in  his  mind  the  recollection  of  former  occurreucesr 
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Hood  y.  Fahneatoch,  8  Watts,  489;  34  Am.  Dec.  489.  Another 
reason  is,  that  where  the  agent  is  an  attorney  or  counsel,  it 
might  be  contrary  to  his  duty  to  reveal  the  confidential  com- 
munications  of  his  client:  Hood  ▼.  Fahnestock^  8  Watts,  480; 
34  Am.  Dec.  489;  McCormiek  ▼.  Wheder^  86  111.  114;  85  Am. 
Dec.  388. 

Bat  the  rule  that  the  knowledge  of  the  agent  must  be  ac- 
quired during  his  agency  and  in  the  course  of  the  same  trans* 
action  from  which  the  principal's  rights  and  liabilities  arise 
in  order  to  affect  the  principal  with  notice,  has  no  application 
where  it  is  clear  from  the  evidence  that  the  information  ob- 
tained by  the  agent  in  a  former  transaction  was  so  precise  and 
definite  that  it  is  or  must  be  present  to  his  mind  and  memory 
while  engaged  in  the  second  transaction  (2  Pomeroy's  Eq. 
Jur.,  sec.  672,  and  cases  cited  in  note),  and  where  the  agent 
is  at  liberty  to  communicate  his  information  to  the  principal: 
William  Y.  Tatnall,  29  111.  553;  Dunlapy.  Wilson,  32  111.  517; 
Tke  DUtilled  SpiHts,  11  Wall.  356.  The  English  rule  is,  that 
if  the  agent  at  the  time  of  the  purchase  has  knowledge  of  any 
prior  lien,  trust,  or  fraud  affecting  the  property,  no  matter 
when  he  acquired  such  knowledge,  his  principal  is  affected 
thereby.  The  supreme  court  of  the  United  States  has  ap- 
proved of  the  English  rule  subject  to  the  qualifications  that 
the  knowledge  of  the  agent  is  present  to  his  mind  at  the  time 
of  effecting  the  purchase  for  his  principal  and  tbat  the  agent 
isat  liberty  to  communicate  his  knowledge  to  his  principal, 
and  that  it  is  his  duty  to  do  so:  The  Distilled  Spirits,  11  Wall. 

In  the  case  at  bar.  Partridge  was  not  an  attorney,  and  did 
not  acquire  his  information  while  sustaining  a  confidential 
relation  to  anybody.  He  acquired  it  from  outside  parties, 
and  by  employing  an  attorney  to  examine  the  records  for 
him.  The  testimony  of  Harris,  of  Cameron,  of  other  wit- 
nesses, and  his  own  evidence,  show  clearly  that  the  knowl- 
^ge  of  the  Snyder  mortgage  was  present  to  the  mind  of 
Partridge  during  all  the  negotiations. 

It  follows  that  if  Partridge  bought  this  property  for  him- 
kU  in  Barton's  name,  the  purchaser  had  notice  of  Snyder's 
equities.  If  Barton  bought  it,  he  either  had  constructive  no- 
tice of  Snyder's  rights  through  the  knowledge  of  his  agent,  or 
Actual  knowledge,  or  knowledge  of  circumstances  sufficient  to 
pnt  hiaa  upon  inquiry.  Under  these  circumstances,  we  think 
that  Barton  and  Partridge  are  bound  to  account  to  Snyder  for 
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all  the  purchase-money  received  from  Seibold,  and  interest 
thereon,  except  the  $1,000  or  $1,050  paid  by  them,  or  one  of 
them,  to  Harris,  with  lawful  interest  from  time  of  payment; 
and  Seibold  is  liable  with  them  for  such  portion  of  the  pur* 
chase-money  as  he  has  paid  to  either  of  them  since  he  was 
served  with  process  in  this  suit.  This  holding  is  based  upon 
the  principles  of  law  hereinafter  announced.  Where  the  con- 
sideration paid  is  small  in  comparison  with  the  real  value  of 
the  property,  and  where  the  circumstances  of  the  case  are 
extremely  unfavorable  to  the  fairness  of  the  transaction 
though  not  sufficient  to  establish  absolute  fraud,  the  convey- 
ance will  be  regarded  as  a  voluntary  one  to  the  extent  of  the 
difference  between  the  actual  consideration  and  the  real  value 
of  the  property,  and  to  that  extent  will  be  treated  as  fraudu- 
lent and  void  as  to  existing  creditors:  Boyd  t.  Dunlap^  1 
Johns.  Ch.  479;  Keeder  v.  Murphy^  43  Iowa,  413;  Worihington 
V.  Bvilitt^  6  Md.  172;  Strong  v.  Lawrence^  58  Iowa,  56;  Norton 
V.  Norton,  5  Cush.  524;  Church  v.  Okapin,  35  Vt.  223;  Robin- 
son V.  Stuart,  10  N.  Y.  189. 

In  the  case  at  bar  the  proof  shews  that  the  property  was 
worth  $4,000,  while  Barton  and  Partridge,  either  one  or  both 
of  them,  only  paid  for  it  $1,000  or  $1,050.  As,  however,  the 
sum  of  $4,000  is  the  value  as  fixed  by  the  opinions  of  wit- 
nesses, we  accept  $3,350,  the  amount  of  the  sale  to  Seibold, 
as  the  value  upon  the  basis  of  which  the  defendants  should 
account  Snyder  is  entitled  to  have  two  thousand  three 
hundred  dollars  of  this  sum  applied  to  the  payment  of  his 
debt. 

We  are  aware  that  the  doctrine  which  holds  a  conveyance 
for  less  than  the  real  value  to  be  voluntary  so  far  as  the  value 
exceeds  the  consideration  paid  has  been  ordinarily  applied 
where  the  creditor  seeking  to  reach  the  property  has  obtained 
a  judgment  and  filed  a  creditor's  bill;  but  in  the  present  case 
the  court  had  jurisdiction  to  correct  the  trust  deed,  and  en- 
force  it  as  thus  corrected  against  the  south  half  of  the  quartei^ 
section.  Inasmuch,  however,  as  the  land  cannot  be  reached, 
the  court  will  seize  hold  of  the  money  which  the  sale  of  the 
land  has  realized.  The  fund  stands  in  the  place  of  the  laud, 
and  the  lien,  which  would  have  attached  to  the  land  but  for 
its  transfer,  will  be  permitted  to  attach  to  the  fund  produced 
by  the  transfer. 

It  is  a  well-settled  principle  of  law  that  a  mortgage  lien 
will  attach  to  the  surplus  arising  from  the  sale  of  the  prem- 
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iaee  under  a  prior  encnmbrance:  1  Jones  on  Mortgages,  4ih 
ed.,  sec.  708;  BartkU  y.  Oak,  4  Paige  Ch.  603.  Here  the  hma 
fide  pnrchaser,  Seibold,  has  a  right  to  hold  the  land.  His 
equity  is  equal  with  that  of  Snyder:  1  Story's  Eq.  Jur.,  sea 
165.  It  may  be  said,  also,  that  Barton  or  Partridge  may  be 
regarded  as  having  a  prior  right  to  hold  the  sum  of  $1,000  or 
$1,050  out  of  the  proceeds  of  sale,  to  reimburse  themselves  for 
what  they  advanced  to  Harris.  To  the  extent  of  the  $1,000 
or  $1,050  they  are  prior  lienors  or  encumbrancers;  but  as  to 
the  surplus  of  $2,300,  we  see  no  reason  why  the  equitable 
rights  of  the  appellant  cannot  attach  to  it,  the  sama  as  if  he 
was  a  subsequent  encumbrancer  entitled  to  the  surplus  aris- 
ing from  a  sale  under  a  prior  encumbrance. 

As  to  the  mortgage  for  $429.50,  held  by  Snyder  against 
Harris,  and  which  was  never  recorded,  we  find  no  evidence  of 
notice  that  is  sufficient  to  bind  any  of  the  parties. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
circuit  court  are  reversed,  and  the  cause  is  remanded  to  the 
latter  court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Judgment  reversed. 

MisTAn  n  Wrtitin  iNSTRfncxNTS  —  Rblhif  nr  Bquitt.  —  Eqaity  n- 
lieret  against  mistakes  aad  acddenta,  not  only  as  against  the  original  parties 
bat  also  those  claiming  under  them  with  notice  of  the  facte:  Simpmm  r. 
Momigomery^  26  Ark.  3d5;  99  Am.  Dec  228,  and  note.  Bat  a  deed  that  Is 
parely  Tolnntary  cannot  be  reformed  for  a  mistake  at  the  salt  of  ths  grantee 
named  therein:  Owyer  ▼.  Spanlding,  33  Neb.  578. 

AoKMCV — Knowlkdok  ov  Aobrt  when  Koncs  to  Prinoifal.  —  Knowl- 
edge of  a  fact  acquired  by  an  agent  at  a  time  when  he  is  not  acting  as  inch, 
if  aetnaUy  in  his  mind  when  afterward  acting  for  his  principal  will,  as 
respects  that  transaction,  be  imputed  to  the  principal:  WUaon  r.  Minntmda 
ete.  /m.  Co.,  36  Minn.  112;  1  Am.  St.  Rep.  S59;  and  the  same  rule  holds 
as  to  knowledge  acquired  in  a  former  traniaction  by  an  agent  for  his  princi- 
pal: dmatafd  ▼.  University qf  Boehuier,  III  K.  Y.  604;  7  Am.  St.  Rep.  769, 
and  note;  Rayhwrnr.  Dan$aon,  22  Or.  242;  see  also  extended  hotee  to  Trtntot 
T.  Poihen,  24  Am.  St  Rep.  22^  and  FairfiM  8axkng%  Bank  r.  Ohaae^  39  Am. 
Bap.  323. 

VoLViiTABr  CoMVSTAiroB — To  What  Exnirr  Upbxld.  —  Where  an  as* 
■gnment  of  property  is  set  aside  on  the  sole  ground  that  it  is  constructively 
fnndnlent  as  to  creditors,  it  will  be  upheld  to  the  extent  of  the  actual  con- 
sideration: Bddler  v.  Oraae^  135  IlL  93;  25  Am.  St.  Rep.  349;  note  to  Jm- 
thu  T.  Clemen^  14  Am.  Dec.  703.  See  alio  extended  note  to  Hagemum  v. 
Bmchamam^  14  Am.  St  Rep.  739. 

MoRraAOiB — SiTBFLUB  Pboobkds  OV  Sals^Riobts  of  Junior  Mort- 
OAQis.  —The  surplus  proceeds  of  a  sale  to  satisfy  a  mortgage  belong  to 
sobiequent  mortgagees  and  may  be  recovered  by  them:  WAster  v.  Singkgp 
S3  Ala.  208;  25  Am.  Rep.  609;  BurckeU  ▼.  Oriwrne,  119  N.  T.  486;  PM 
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Omtnijf  r.  Sypher,  17  Iowa,  868;  86  Am.  Dea  668^  and  aolei  WhiU  t.  AsiiyA- 
0rt^  1  Mart  ft  T.  809;  17  Am.  Deo.  803. 

MmAU  18  TO  Laivd  OovYMYMD—CoRBxanoa  ov.  —  Mistak«aof  partiM 
in  coaveyanoei  of  laud  as  to  its  location  and  description  may  be  oorrectad  on 
sufficient  proof:  SUlle  v,  JIfcDowell,  2  Kan.  374;  85  Am.  Dec  690,  and  note; 
Gqfv.  Jones,  70  Tex.  673;  8  Am.  St  Rep.  6191 


Little  v.  Dyer. 

[1J»  ILUNOXB,  272.] 
JirDOMBNT  BT  Ck>NFISaiON,  DkbIB  UPON  WhICH  MAT  BE  FOUNDBD.  —  Tho 

word  "  debt "  in  section  66  of  the  Illinois  practice  act,  which  proridea 
that  any  person,  for  a  debt  bonajlde  dne,  may  confess  jadgment  by  him- 
self or  attorney,  dnly  aathorieed,  either  in  term  time  or  Taoatioo,  with- 
out process,  is  nsed  as  indicative  of  a  snm  certain  that  is  owing  from  one 
person  to  another. 
JvDOMKNT  BT  CoNricssioir,  What  18.  —  The  confession  of  judgment  contem* 
plated  by  section  66  of  the  Illinois  practice  act  is  a  confession  of  jadg- 
ment in  a  proceeding  instituted  without  process,  and  has  no  reference 
whatever  to  a  cognovit  actionem,  or  confession  of  judjrnient  signed  by  tho 
defendant  in  the  action  after  suit  brought,  which  was  resorted  to  al 
common  law  in  many  different  kinds  of  actiona 

Ck>NFBSSION  OF  JaDOMBMT  AT  CoMMON  LaW,  HOW  llj£3TRICTBD.  — At  COmmon 

liiw,  a  confession  of  judgment  without  process  or  any  action  pending 
was  by  means  of  a  warrant  of  attorney,  and  unless  the  amount  was 
mentioned  in  the  warrant  itself  was  restricted  to  notes,  bills,  bonds,  or 
other  instruments  or  evidences  of  indebtedness  wherein  the  amount  for 
which  the  judgment  was  to  be  confessed  was  so  specified  that  it  oould 
readily  be  determined  by  mere  inspection  or  computation,  and  did  not 
require  judicial  inquiry  for  its  ascertainment. 
Judgments  bt  Confbssiox  —  Clerk  not  Intbstxd  with  Jitdicial  Powsbs. 
Under  section  66  of  the  Illinois  practice  act,  which  gives  to  the  dark 
authority  to  enter  judgments  by  confession  either  in  term  time  or  Taca- 
tion,  he  is  not,  and  could  not  lawfully  be,  invested  with  power  to  ascer* 
tain  from  evidence  dehors  the  instruments  filed,  the  amounts  for  which 
judgments  are  to  be  entered.  He  has  merely  authority  to  examine  tho 
papers  presented  to  and  filed  with  him,  for  the  purpose  of  ascertaining 
that  the  formal  requirements  of  the  law  have  been  complied  with,  and 
has  no  power  whatever  to  investigate  further  or  adjudicate  the  amount 
due. 

JvDGMBNT  bt  CoNrSSAION  fOR  UKOBRTAnr  AND  UNLIQinDATXD  AMOUNT.  — 

An  unrestricted  power,  donated  by  warrant  of  attorney,  to  confess  a 
judgment  against  the  donor  for  an  uncertain,  unliquidated,  and  unlim- 
ited amount  of  money  paid  out  for  water  rates,  gas  bills,  and  for  cleaning 
demised  premises  and  keeping  them  in  a  healthy  condition,  oannot  htw- 
*  fully  be  either  given  or  exercised.     A  party  cannot  be  permitted  to  co- 

erce payment  of  a  claim,  however  just,  without  the  sanction  of  JndioUl 
authority. 
Judgments,  Power  to  Confess  not  Extended  betond  Provisions  ov  Staiw 
UTB.  —  Sound  public  policy  demands  that  the  power  of  confessing  JQdg« 
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meots  under  and  by  Tirtae  of  warrants  of  attorney  alioQld  not  be  extended 
beyond  the  provisione  of  the  etatute  and  the  deoisions  in  the  adjad^ 
oated  cases. 
JuDOMSNT  BT  Ck>M7BsaiON,  VoiD  WHBT.  — A  warrant  of  attorney  in  a  lease 
proFiding  for  the  payment  of  a  fixed  amount  of  rent,  in  specified  sums, 
at  stated  times,  and  that  all  wator  rates,  gas  bills,  and  expenses  of  keep- 
ing the  premises  in  a  healthy  condition  shall  be  additional  rent,  which 
undertakes  to  grant  the  power  to  waive  process  and  the  service  thereof^ 
mad  to  confess  jndgment  from  time  to  time,  for  any  rent  then  dne  by 
the  terms  of  _the  lease^  with  costs,  etc^  attempts  to  authorise  a  proceed- 
ing unknown  to  the  common  law,  and  not  contemplated  by  the  stetnte, 
and  a  judgment  of  the  court  based  on  such  warrant  is  coram  nonJudio$ 
nadToid. 

On  the  14th  of  July,  1887,  the  defendant  in  error,  John  W. 
Dyer,  by  a  written  lease  demised  to  the  plaintiffs  in  error, 
John  Z.  Little  and  Elizabeth  C.  Little,  and  one  Charles  0. 
White,  the  Standard  Theater  in  Chicago,  with  the  appurte- 
nances and  certain  appliances  and  apparatus,  for  a  term  com* 
mencing  September  1,  1887,  and  ending  June  30,  1890.  The 
lessees  covenanted  to  pay  thirty*siz  thousand  dollars  as  rent, 
in  installments  of  three  hundred  dollars  at  specified  dates,  and 
also  all  water  rents,  gas  bills,  cost  of  electric  light,  license 
fees,  and  personal-property  taxes.  The  lease  also  provided 
that  in  case  the  water  rates  and  gas  bills  were  not  paid  as 
soon  as  due,  the  lessor  might  pay  the  same,  which  amounts, 
so  paid,  together  with  any  amounts  paid  by  him  by  reason  of 
notice  from  the  proper  authorities  to  keep  the  demised  prem- 
ises in  a  clean  and  healthy  condition,  should  be  so  much 
additional  rent,  and  be  due  and  payable  with  the  next  install- 
ment of  rent  due  under  the  lease.  The  lease  also  contained 
this  provision:  *^The  party  of  the  second  part  hereby  irrevo* 
cably  constitutes  C.  H.  Remy,  or  any  attorney  of  any  court  of 
record  of  this  state,  attorney  for  him,  her,  and  them,  in  his, 
her,  or  their  name,  on  default  of  any  of  the  covenants  herein, 
to  enter  his,  her,  or  their  appearance  in  any  court  of  record, 
waive  process  and  service  thereof  against  any  one  or  more  or 
all  of  said  parties  of  the  second  part,  in  favor  of  said  party  of 
the  first  part,  for  forcible  detainer  of  said  premises,  with  costs 
of  said  suit,  or  to  confess  judgment  from  time  to  time  for  any 
rent  which  may  be  then  due  by  the  terms  of  this  lease,  with 
costs,  and  to  waive  all  errors  and  all  rights  of  appeal  from 
any  such  judgment  or  judgments." 

On  the  17th  of  May,  1889,  Dyer  filed  in  the  superior  ooort 
of  Cook  County  his  declaration  in  iissumpsit^  containing  a 
special  count  against  John  Z.  Little  and  Elizabeth  C.  Little. 
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The  special  count  was  based  on  the  lease,  and  averred  that 
the  defendants  did  not  pay  said  sums  as  agreed,  and  that 
there  was  due,  honafidSf  to  the  plaintiff  fi^om  the  defendants 
under  the  lease  the  sum  of  96,772.53.  Dyer  also  filed  the 
lease,  with  the  declaration  and  aflBdavit,  showing  that  there 
was  due  to  him  from  the  defendants,  under  the  terms  and 
conditions  of  the  lease,  over  and  above  all  set-offs,  deductions, 
and  counterclaims,  the  sum  of  $6,772.53.  C.  H.  Remy,  there- 
upon, as  attorney  for  the  Littles,  filed  a  cognovit^  and  therein 
entered  their  appearance  and  waived  service  of  process,  and 
confessed  a  judgment  in  favor  of  Dyer  for  $6,772.53  damages, 
and  stipulated  that  no  appeal  or  writ  of  error  should  be  prose- 
cuted, and  waived  all  errors,  and  consented  to  the  issuance  cf 
immediate  execution.  The  court  forthwith,  and  without  hear- 
ing any  further  evidence,  rendered  judgment  in  favor  of  Dyer 
and  against  the  Littles  for  $6,772.53  damages  and  for  costs. 
At  the  same  term  of  the  court,  on  May  23, 1889,  the  plaintiffs 
in  error,  upon  notice,  moved  to  set  aside  and  vacate  the  judg- 
ment, and  to  open  up  the  judgment  and  permit  them  to  de- 
fend the  suit,  and  with  the  motions  presented  various  affidavits. 
Both  motions  were  overruled,  and  exceptions  taken.  The 
record  was  then  taken  to  the  appellate  court  by  writ  of  error, 
but  that  court  affirmed  the  judgmenty  and  another  writ  of 
error  brought  the  record  to  this  court. 

/.  W.  Merriam^  for  the  plaintiffs  in  error. 

Flower^  Smithy  and  Musgrave^  for  the  defendant  In  error. 

Baker,  J.  Section  66  of  the  practice  act  provides  that  '^  any 
person,  for  a  debt  bona  fide  due,  may  confess  judgment  by 
himself  or  attorney  duly  authorized,  either  in  term  time  or 
vacation,  without  process."  The  word  *'  debt "  in  this  stat- 
ute is  used  as  indicative  of  a  sum  certain  that  is  owing  from 
one  person  to  another.  This  is  manifest  from  several  con- 
siderations. In  the  first  place,  the  confession  of  judgment 
contemplated  by  said  section  is  a  confession  of  judgment  in  a 
proceeding  instituted  "  without  process,"  and  therefore  has  no 
reference  whatever  to  a  cognovit  actionem^  or  confession  of 
judgment  signed  by  the  defendant  in  the  action  after  suit 
brought,  and  which  was  resorted  to,  at  common  law,  in  many 
different  kinds  of  actions;  and  at  common  law,  a  confession 
of  judgment  without  process,  or  any  action  pending,  was  by 
means  of  a  warrant  of  attorney,  and,  unless  the  amount  was 
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mentioned  in  the  warrant  itaelf,  was  restricted  to  notes,  bills, 
bonds,  or  other  instruments  or  evidences  of  indebtedness 
wherein  the  amount  for  which  the  judgment  was  to  be  con* 
fessed  was  so  specified  that  it  could  readily  be  determined  by 
mere  inspection  or  computation,  and  did  not  require  judicial 
inquiry  for  its  ascertainment.  In  the  next  place,  the  judg* 
ments  provided  for  in  the  section  are  such  as  can  be  entered 
indifferently,  *' either  in  term  time  or  vacation,"  and  the  au« 
tbority  to  enter  the  judgments  by  confession  is  just  as  broadly 
given  to  the  clerk  acting  in  vacation  as  it  is  to  the  court  acting 
in  term  time,  and  it  needs  no  argument  to  show  that  the  clerk 
is  not  invested  with,  and  cannot,  under  the  constitution,  be 
lawfully  invested  with,  power  to  ascertain,  from  evidence 
dehors  the  instruments  filed,  the  amounts  for  which  judg- 
ments are  to  be  entered.  The  clerk  merely  has  authority  to 
examine  the  papers  presented  to  and  filed  with  him,  for  the 
purpose  of  ascertaining  that  the  formal  requirements  of  the 
law  have  been  complied  with,  and  that  only,  and  has  no  power 
whatever  to  investigate  further,  or  adjudicate  the  amount  due. 

In  the  case  at  bar,  the  authority  specified  in  the  warrant  of 
attorney  contained  in  the  lease  is  '^  to  waive  process  and  ser« 
vice  thereof,"  and  **  to  confess  judgment  from  time  to  time  for 
any  rent  which  may  be  then  due  by  the  terms  of  this  lease, 
with  costs,  and  to  waive  all  errors  and  all  right  of  appeal  from 
any  such  judgment  or  judgments."  It  is  to  be  noted  that  the 
power  delegated  is  not  to  confess  judgment  fbr  the  thirty-six 
thousand  dollars  rent  covenanted  in  the  indenture  to  be  paid, 
or  judgment  for  any  specified  installment  of  three  hundred 
dollars,  or  even  judgment  for  any  installment  of  three  bun* 
dollars,  or  installments  of  three  hundred  dollars  each,  or  part 
or  parts  of  such  installment  or  installments  of  three  hundred 
dollars  that  may  be  due  and  unpaid,  but  ^'  to  confess  judg- 
ment from  time  to  time  for  any  rent  which  may  be  then  due 
by  the  terms  of  this  lease";  and  it  is  also  to  be  noted,  that 
by  the  terms  of  the  lease  it  is  expressly  stipulated  that  all 
amounts  paid  by  the  lessor  for  water  rates  and  gas  bills,  and 
for  keeping  the  demised  premises  and  appurtenances  in  a  clean 
and  healthy  condition,  shall  be  ^*  so  much  additional  rent," 
and  due  and  payable  as  such. 

It  is  manifest  that  in  this  case,  and  in  view  of  the  fact 
that  amounts  paid  out  by  the  lessor  for  water  rates  and  gas 
bills,  and  for  keeping  the  premises  in  a  clean  and  healthy 
condition,  are  expressly  made  '*so  much  additional  rent,"  and 
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''rent  due  by  the  terms  of  the  lease,"  there  xnnst,  necesBarily, 
be  a  judicial  investigation  and  hearing  of  evidence  other  than 
that  afforded  by  the  lease  itself,  in  order  to  determine  the 
amount  of  '^rent  due  by  the  terms"  of  the  indenture.  This 
must  be  so,  unless  it  can  be  said  that  the  lease  and  warrant 
of  attorney  in  the  case  give  authority  to  the  lessor  or  bis  at- 
torney to  adjudicate  and  fix  the  amount  due,  or  give  such  au- 
thority to  "C.  H.  Remy,  or  any  attorney  of  any  court  of  record 
in  this  state."  It  would  be  absurd  to  contend  that  such  un- 
restricted power  was  given  to  the  creditor  or  his  attorney,  and 
a  rule  such  as  that  would  be  in  the  highest  degree  productive 
of  fraud  and  subversive  of  justice,  and  would  be  tantamount 
to  making  one  of  the  parties  in  interest  not  only  both  plaintiff 
and  defendant,  but  court  also,  —  and  that,  too,  in  his  own 
cause;  and  that  such  authority  was  vested  in  ''Remy,  or 
any  attorney  of  any  court  of  record  in  this  state,"  would  stand, 
in  its  practical  results,  upon  substantially  the  same  footing, 
since  the  lessor  and  creditor  would  have  the  option  of  select- 
ing the  attorney  to  represent  the  lessee  and  debtor. 

The  authority  that  was  here  exercised  by  the  attorney  act- 
ing under  the  power  claimed  to  be  donated  by  the  warrant  of 
attorney  was  a  power  to  confess  a  judgment  against  the  donor 
of  the  power  for  an  uncertain,  unliquidated,  and  unlimited 
amount  of  money  paid  out  for  water  rates  and-  gas  bills,  and 
for  cleaning  the  demised  premises  and  appurtenances,  and 
keeping  them  in  a  clean  and  healthy  condition,  to  say  noth- 
ing of  any  element  of  uncertainty  that  might  arise  in  respect 
to  what  portion  of  the  stipulated  thirty-six  thousand  dollars 
was  unpaid.  A  power  so  unrestricted  cannot  lawfully  be 
either  given  or  exercised.  Though  a  demand  be  ever  so  just, 
a  party  ought  not  to  be  permitted  to  coerce  payment  without 
the  sanction  of  judicial  authority.  To  hold  the  power  valid, 
and  that  the  attorney  might  waive  all  errors  and  all  right  of 
appeal,  would  be  to  open  the  business  transactions  of  men  to 
infinite  abuse.  On  grounds  of  sound  public  policy  we  are  not 
disposed  to  extend  the  power  of  confessing  judgments  under 
and  by  virtue  of  warrants  of  attorney  beyond  the  provisions 
of  the  statute  and  the  decisions  in  the  adjudicated  cases. 

It  is  claimed  by  counsel  for  defendant  in  error  that  there  is 
no  more  presumption  that  the  face  of  a  promissory  note  re- 
mains unpaid  than  that  the  stipulated  rent  in  a  lease  remains 
unpaid.  It  is  claimed  by  counsel  for  plaintiffs  in  error  that 
after  a  most  diligent  search  they  have  been  unable  to  find 
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Bnj  reported  case  where  judgment  has  been  entered  Ibr  rent 
on  a  lease  by  confession  under  a  warrant  of  attorney.  Be 
these  several  contentions  as  they  may,  they  are  not  of  control- 
ling importance  here.  The  rent  covered  by  the  power  eon- 
tained  in  this  lease  includes  not  only  the  thirty-six  thousand 
dollars  and  the  installments  of  three  hundred  dollars  each 
mentioned  in  the  indenture,  but  also  the  unliquidated  sums 
that  may  be  paid  by  the  lessor  for  water  rates,  for  gas  bills, 
and  for  keeping  clean  and  in  a  healthy  condition  the  demised 
premises  and  appurtenances,  and  therefore  the  question 
whether  a  power  to  confess  judgment  for  installments  of  a 
certain  and  fixed  rent,  and  for  such  installments  only,  is  a 
valid  power,  does  not  arise  in  the  case,  and  for  that  reason  we 
refrain  from  the  expression  of  an  opinion  in  regard  thereto. 

A  case  that  is  here  much  in  point  is  that  of  NichoU  v. 
Hewiiy  4  Johns.  423.  There  a  judgment  was  entered  on  the 
confession  of  a  party  for  such  sum  as  A  and  B  should  award, 
before  the  award  was  declared,  and  it  was  held  that  the  judg- 
ment was  bad,  and  reversible  on  error.  The  court  there  said 
that  a  confession  of  judgment  ought  to  be  for  a  certain  and 
specified  sum,  and  that  there  was  no  power  to  enter  judgment 
on  a  cognovit  for  an  uncertain  and  unliquidated  amount  If 
A  party  cannot,  by  his  own  cognovit  actionem^  and  after  suit 
brought,  confess  judgment  for  an  uncertain  sum,  it  would 
seem  that  he  cannot,  where  there  is  no  action  pending,  by  a 
warmnt  of  attorney  authorise  another  to  confess  judgment  for 
an  ancertain  and  unliquidated  sum. 

Our  conclusion  is,  that  the  warrant  of  attorney  contained  in 
the  lease  here  in  question  attempted  to  authoriie  a  proceed- 
ing which  was  unknown  to  the  common  law  and  not  contem- 
plated by  the  statute,  and  that  the  judgment  of  the  court 
based  on  said  warrant  of  attorney  was  coram  nan  jvdiec^  and 
void. 

The  view  we  have  taken  of  the  ease  obviates  the  necessity 
of  considering  nnmerous  other  objections  to  the  judgment  that 
are  suggested  in  the  briefs  and  arguments  of  counseL 

The  judgments  of  the  appellate  court  and  of  the  superior 
court  are  reversed.  The  cause  is  remanded  to  the  latter  court 
with  directions  to  allow  plaintt£b  in  error  to  plead  to  the  de^ 
laration. 

Jndgment  reversed* 

Wilkin  and  Bailst,  JJ.,  dissenting, 
▲m.  s&  Ka^  vou  xxxn.— 10, 
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Debt  —  Vmnvmov,  —The  liability  of  a  corporation  for  aa  infringement 
of  letters  patent  is  not  before  jadgment  a  "  debt "  for  which  the  officers  are- 
liable:  ChUd  ▼.  BosUm  etc  Iron  Works,  137  Mass.  616;  60  Am.  Bep.  828.  A 
•laim  in  tort,  not  a  judgment^  is  not  a  "  debt  *  within  the  meaning  of  th» 
statute  as  to  foreign  attachment:  ffoleomb  ▼•  Wmehuiert  62  Oonn.  447;  0^ 
Am.  Rep.  608.  A  tax  is  not  a  "  debt ":  OatUng  ▼.  Commicfioiia^  92  K.  C 
636;  63  Am.  Rep.  432.  A  fine  fur  contempt  is  not  a  debt  within  the  mean- 
ing of  the  statute  providing  that  no  one  shall  be  imprisoned  for  debt:  3b 
parte  JRoberteon,  27  Tez.  App.  628;  11  Am.  St.  Rep.  207.  See  also  Duntmoor 
▼.  Furster\fel€U,  88  GaL  622;  22  Am.  St  Rep.  831. 

Clbbkb  ov  Court --No  Judicial  Powul— The  olerk  may  extend  tii» 
records  of  the  coart,  but  only  from  the  process  and  pleadings  on  file,  and  not 
from  the  minutes  and  entries  on  the  docket,  and  not  from  any  extriaaio  mwU 
dence:  Frink  ▼.  Frink,  43  N.  H.  608;  80  Am.  Deo.  189,  and  notew  A  clerk 
of  court  has  no  authority  to  receive  money  in  discharge  of  an  action  pending 
or  which  may  probably  be  brought  in  the  future:  Bail  r.  Bank,  8  Ala*  600;  42 
Am.  Deo.  649. 

Judgments  bt  CoHFxsmoir— Ck>K8T&nonoM  of  Wamuftof  AxTOBrar. 
A  warrant  of  attorney  to  oonfess  judgment  mnst  be  strictly  eonstmedi 
Spetiee  ▼.  IBmerine,  46  Ohio  St.  433;  16  Am.  St  Rep.  634^  and  noU|  iiofeo  to 
Davenport  v.  Pareona,  81  Am.  Deo.  777. 

JUPOMKNTS    BY    CONFBSSIOM    WHBK    VOID     AWD    WBMtf    VaUD!    SoO    OS* 

tended  note  to  Lee  r.  Figg^  99  Am.  Deo.  276;  also  note  to  Okappel  t,  Ohagfei^ 
64  An.  Deo.  601. 


Palmer  v.  Peoplb. 

:  [138  Illinois,  8M.] 

IVDIOmBNT  FOB  MURDBR  NeBD  NOT  AVSB  THAT  DMIAfllD  WAS  A  HUMAH 

Bkino.  —  An  indictment  for  the  murder  of  one  George  Bopp  need  aoA 
aver  that  the  deoeased  was  a  human  being;  the  name  imports  a  bunas 
being. 

IVDICTMENT  —  TlMB  AND  PlAOB,  SuFFIOIBNT  ALLNQATION  OF.  —Where  OBO 

fact  is  alleged  in  an  indictment*  with  the  time  and  places  the  words 
"then  and  there,**  subsequently  used  as  to  the  occnrrenoe  of  another 
fact,  refer  to  the  same  point  of  time,  and  necessarily  import  that  the  two 
were  co-existent;  and  it  is  sufficient  if  these  words  are  repeated  toeverj 
other  material  fact  set  np  in  the  indictment. 

XVTOOTMBNT —  MaNNSB  AND  MBANS  OF  DbATH,  SuFnOIBNT  ALLBOATIOir  OV* 

An  allegation,  in  an  indictment  for  murder,  that  the  defendant,  "  witli 
a  certain  revolver  loaded  with  gnnpowder  and  leaden  bullet^  whioh  be, 
the  said  T.  P.,  then  and  there  held  in  his  hand,  he,  the  said  T.  Pi,  did 
then  and  there  feloniously,  unlawfully,  willfully,  and  of  his  malice  afore- 
thought»  shoot  off  and  discharge  at  and  upon  the  said  Q.  BL,  therebgr 
and  by  thus  striking  the  said  G.  K  with  one  leaden  bullet  thna  dia» 
eharged  from  the  revolver  in  the  hand  of  the  said  O.  B.,  inflicting  em 
and  in  the  right  side  of  him,  the  said  G.  B.,  one  mortal  wound,"*  ete., 
plainly  shows  that  the  deceased  was  struck  with  the  bullet  diaoharged 
from  the  revolver.  No  particular  word  or  phrase  need  show  tho ; 
and  means  of  death,  if  such  fact  is  made  plainly  to  appear. 
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IstDicniEHT— DsATH  FSOM  MORTAL  WouHD  OiTsv,  BxnwtmMsr  Allioa* 
Tunr  09.  —  Where  an  indietment  alleges  that  a  wound  wai  giTVD  od» 
day*  and  that  the  deceand  langniahed  or  grew  weaker  ontil  the  next 
day,  and  died,  this  Usnfficient  to  show  thafe  he  died  of  the  mortal  wonnd 
given,  of  whieh  he  laDgnUhed  to  death;  and  the  respectire  datee  of  the 
stroke  and  of  the  death  are  euffidently  stated. 

IvDiCTHSMT  voB  MuRDXB,  SuwiuiJUiT  WHSH.  —  The  oonolniton  of  an  indict- 
ment  for  mnrder  in  the  words  '*  and  so  the  said  T.  P.  did»  in  the  man* 
ner  and  form  aforesaid,  felonionsly,  nnlawfnlly,  willfully,  and  of  his 
malioe  aforethonght,  the  said  O.  K  kill  and  mnrder,"  ete.,  is  snffietent^ 
without  eharging  "  and  so  the  grand  jnrors  aforesaid,  npon  their  oaths 
aforesaid,  do  say  that  the  said  T.  P.  did,*  eta,  when  the  omitted  word* 
appear  at  the  beginning  of  the  indietment.  Their  repetition  al  the  eon* 
elusion  is  not  necessary. 

MAMSLAVQwm,  Btidxmox  SnmcisiirT  «o  Susrinr  OoiivixjnoM  vob.  —  On  • 
trial  for  murder,  cTidence  showing  that  a  warrant  for  the  arrest  of  the 
defendant  on  a  charge  of  hastardy  had  been  issued  by  a  Justice  of  the 
peace^  and  placed  in  the  hands  of  the  deceased,  who  was  a  oonstaUe^ 
for  his  arrest,  that  the  defendant,  expecting  such  a  warrant,  armed 
himself  for  the  express  purpose  of  resisting  arrest,  and  shot  and  killed 
the  deceased  upon  his  attempting  to  make  the  arrest,  is  sufficient  to 
sustain  a  verdict  finding  him  guilty  of  manslaughter. 

Stidxivob  —  DxvEcmvx  Warrant  Admissiblr  vor  what  Purposx.— On 
the  trial  of  a  defendant  for  the  murder  of  a  constable  while  attempting 
to  arrest  him  on  a  bastardy  warrant*  defective  in  not  having  a  seal  at- 
tached thereto^-  where  the  defendant  claims  that  the  killing  was  in  self* 
defense,  and  in  resistance  to  a  supposed  hostile  movement  of  the  deceased 
when  the  latter  stretched  out  his  arm,  the  warrant,  although  technically 
defective  in  the  matter  of  a  seal,  is  admissible  in  evidence  for  the  pros* 
ecntion  to  show  that  the  movement  of  the  deceased  toward  the  defend* 
ant  was  made  for  a  lawful  purpose,  and  under  authority  of  a  writ  which 
was  supposed  by  him  to  confer  the  right  to  make  the  arrest. 

Itidkhgb  —  Statxhknts  of  Dxfbvdaht  Showing  liAUOs  and  AHimm.  — 
Where,  cm  the  trial  for  the  mnrder  of  a  constable  while  attempting  to 
arrest  the  defendant  upon  a  bastardy  warrant,  the  warrant  has  been  in* 
trodnoed  in  evidence,  evidence  that,  two  days  prior  to  the  killing,  the 
defendant,  npon  seeing  a  person  who  had  been  a  constable,  said,  "  I  be- 
lieve he  is  going  to  arrest  me,*' and,  drawing  a  revolver  from  his  pocket, 
added,  "  If  he  tries  to  arrest  me,  he  will  hear  from  this,"  is  admissible 
as  tending  to  show  malice  against  any  officer  of  the  law  who  might  at- 
tempt to  arrest  him,  and  his  premeditated  design  to  make  resistance  to 
the  arrest  which  he  expected,  and,  taken  in  conneotion  with  his  exhibi- 
tion of  a  deadly  weapon,  as  showing  his  animus. 

KvRBER — Killing  ov  CoNflTABLX  whilr  Attempting  to  Arrest  uin>BB 
Wabbabt  wtthout  Seal.  —  Where  a  person  expecting  a  warrant  for 
his  arrest  on  a  chaige  of  bastardy  forms  a  malicious  intention  to  resist 
and  kill  any  officer  who  shall  attempt  to  arrest  him  on  that  charge,  and 
in  furtherance  of  that  intention  does  shoot  and  kill  a  constable  while 
attempting  his  arrest^  knowing  and  believing  that  the  deceased  only  in* 
Inded  to  arrest  him  on  that  charge,  and  not  in  self-defense,  he  will  be 
gnltjr  of  mnrder,  notwithstanding  the  fact  that  the  warrant  was  iUigil 
In  having  no  seaL 
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HvBi»«  —  Trbbats,  EvTDKNOi  ov  Admdbiblv,  thocoh  vot  Khowv  id 
Dkcsasbd,  whbn.  —  Where  a  pereoa  makat  a  threat  to  nee  a  rsrolTer 
upon  another  whom  he  belieTes  to  be  a  oonttable,  in  ease  he  should  at- 
tempt to  arrest  himi  evidence  of  snch  threat  will  be  admissible  against 
him  on  his  trial  for.the  snbseqnent  killing  of  a  oonstaUe  while  attempt- 
ing to  arrest  him,  ss  tending  to  show  malice  and  eTil  intention  on  his 
part,  and  to  give  character  to  his  act  in  killing  the  deceased,  whether 
the  latter  knew  of  hit  threats  or  not. 

JuBT  Trial  ^  iNSTRuonoNs  iNOONSisniffT  or  Rifrated.  —  An  faistractioB 
which  is  inconsistent  with  others  already  asked  is  properly  refnsed.  and 
so  is  one  that  assumes  a  faet  contrary  to  the  eyidenoe  of  the  party  ask- 
ing it|  and  whose  snbstanoe  has  been  already  given  in  another  instme- 
tion. 

Jvrt  Trial  ~  Impropxr  Rrmarxr  of  Oovksrl  not  QBOi7in>  worn  Rbtbrsai^ 
WHXN.  — Improper  remarks  made  by  the  state's  attorney  in  his  eloeiqg 
address  in  a  criminal  trial  cannot  injnre  the  defendant^  and  are  not^ 
therefore,  ground  for  reTersal  of  the  judgment,  where,  upon  the  de- 
fendant's objecting  to  snoh  remarks,  the  oourt  direots  the  oonnael  to 
confine  his  remarks  to  the  record,  and  charges  the  jury  that  it  is  their 
duty  to  give  no  consideration  whatever  to  snoh  remarks  and  that  the 
same  are  withdrawn  from  them  as  not  being  proper  for  their  oonsidera- 
tion.  While  it  is  the  duty  of  the  trial  judge  to  see  that  the  line  of  ar- 
gument is  kept  within  reasonable  bounds,  and  not  to  allow  the  defendant 
to  be  convicted  or  prejudiced  on  account  of  real  or  imaginary  erimes  for 
which  he  is  not  upon  trial,  at  the  same  time  unreasonable  restriotions 
must  not  be  placed  upon  a  legitimate  presentation  of  the  evidene%  and 
comment  upon  testimony  and  the  statement  of  fair  inferences  from  pro- 
ven facts  come  within  the  province  of  a  just  and  lawful  prosecution. 

Jury  Trial— Rbadiho  Authoritibs  to  Jcrt,  when  Prrmissibul— When 
the  defendant's  counsel,  in  arguing  the  case  to  the  jury  on  a  eriminal 
trial,  reads  from  and  comments  upon  legal  authorities,  the  stats's  attor- 
ney may  reply  to  the  propositions  of  law  advanced  by  reading  what  an- 
other antbor  has  said  in  answer  to  such  view  of  the  same  propositiim. 

Jury  Trial— Imprachmbrt  or  Vbrdiot  by  AmDAvrr  or  Jurors  mt 
Allowrd.  —  Affidavits  of  jurymen,  or  affidavits  as  to  atatementi  madn 
by  them,  cannot  be  received  to  impeach  their  verdieti 

E.  Callahan^  for  the  plaintiff  in  error. 

Oeorge  Hunt,  attorney-general,  and  S.  /.  Ctee,  state's  attor* 
ney,  for  the  people, 

Maoeudeb,  C.  J.  TWfl  is  an  indictment  against  the  plain- 
tiff  in  error  for  murder.  The  jury  found  him  guilty  of  man- 
slaughter and  fixed  his  punishment  at  imprisonment  in  the 
penitentiary  for  twenty  years.  After  overruling  motions  far 
new  trial  and  in  arrest  of  judgment,  the  court  gave  sentenoe 
and  judgment  upon  the  verdict  The  indictment  consisted  of 
three  counts.  The  first  and  third  counts  were  quashed  on 
motion  of  the  defendant,  but  the  motion  to  quash  was 
ruled  as  to  the  second  count,  and  exception  taken. 
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The  first  objection  made  to  the  second  count  of  the  Indict* 
ment,  as  set  forth  in  the  motions  to  quash  and  in  arrest^  if 
that  it  contains  no  allegation  that  George  Bopp^  alleged  to 
have  been  killed  by  the  defendant,  was  a  human  being.  This 
allegation  is  said  to  be  necessary  because  section  140  of  the 
criminal  code  defines  murder  to  be  '*  the  unlawful  killing  of 
a  human  being  in  the  peace  of  the  people,  with  malice  afore- 
ihoughty  either  express  or  implied.''  It  need  not  be  averred 
that  the  deceased  was  a  human  being.  The  name  imports  a 
human  being.  The  language  of  the  indictment^  and  the  name 
applied  to  the  deceased,  are  always  used  to  describe  human 
beings:  State  y.  Stanley^  33  lowa^  526;  Merrick  t.  State^  68  Ind. 
327;  9  Am*  A  Bug.  Bnoy.  of  Law,  p.  638,  and  cases  referred  to 
in  note  9. 

We  think  that  the  allegation  of  time  and  place  as  ex* 
pressed  by  the  words  '*  then  and  there"  is  sufficiently  repeated 
to  every  material  fact  set  up  in  the  count.  The  rule  is,  that, 
where  one  fact  is  alleged  in  the  indictment  with  time  and 
place,  the  words  **  then  and  there,"  subsequently  need  as  to 
the  occurrence  of  another  fact,  refer  to  the  same  point  of  time 
and  necessarily  import  that  the  two  were  co-existent:  State 
T.  Hurley^  71  Me.  354;  10  Am.  A  Bng.  Ency.  of  Law,  p.  58& 

Certain  language  in  the  count  is  said  to  contain  no  allega- 
tion that  the  deceased  was  struck  with  or  by  the  leaden  bul* 
let  therein  referred  to,  and  is  objected  to  on  that  account.  The 
language  thus  complained  of  is  as  follows:  *' And  the  said 
Thomas  Palmer  with  a  certain  revolver  loaded  with  gunpow* 
der  and  leaden  bullets,  which  he,  the  said  Thomas  Palmer, 
then  and  there  held  in  his  hand,  he,  the  said  Thomas  Palmer, 
did  then  and  there  feloniously,  unlawfully,  willfully,  and  of 
his  malice  aforethought,  shoot  off  and  discharge  at  and  upon 
the  said  George  Bopp,  thereby  and  by  thus  striking  the  said 
George  Bopp  with  one  leaden  bullet  thus  discharged  from  the 
revolver  in  the  hand  of  the  said  Thomas  Palmer  inflicting  on 
and  in  the  right  side  of  him,  the  said  George  Bopp,  one  mor* 
tal  wound,''  eto.  The  plain  meaning  of  these  words  is  that 
the  said  George  Bopp  was  struck  with  the  bullet  discharged 
from  the  revolver.  ''No  particular  word  or  phrase  need 
show  the  manner  and  means  of  death,  if  such  fact  is  made 
plainly  to  appear":  9  Am.  &  Eng.  Ency.  of  Law,  p.  631. 

The  mortal  wound  was  given  one  day  and  the  deceased 
languished  or  grew  weaker  until  the  next  day,  and  died.  It 
is  clear  that  he  died  of  the  mortal  wound  given,  of  which  he 
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languished  to  death.  The  reepeciive  dates  of  the  stroke  i^nd 
of  the  death  are  sufficiently  stated:  LtUz  v.  Commonwetdth^  29 
Pa.  St  441;  2  Bishop's  Crim.  Proo.,  sec.  528;  Bishop's  Diroo- 
tions  and  Forms,  sec.  520;  State  t.  Conley^  39  Me.  78;  StaU 
V.  Haney,  67  N.  C.  467;  9  Am.  &  Eng.  Ency.  of  Law,  636, 

The  second  count  closes  as  follows:  ''And  so  the  said 
Thomas  Palmer  did,  in  the  manner  and  form  aforesaid,  felo- 
niously, unlawfully,  willfully,  and  of  his  malice  aforethought^ 
the  said  George  Bopp  kill  and  murder,  contrary  to  the  foroi 
of  the  statute,"  etc.  It  is  claimed  that  this  conclusion  ifl 
erroneous,  because  it  does  not  begin  as  follows:  ''And  so  the 
grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Thomas  Palmer  did,"  etc.  The  omitted  words  ap- 
pear at  the  beginning  of  the  count,  and  their  repetition  at  the 
conclusion  was  not  necessary:  See  form  on  page  284  of  Bish- 
op's Directions  and  Forms. 

It  is  alleged  that  the  evidence  does  not  sustain  the  yerdicL 
After  a  careful  examination  of  all  the  testimony,  we  see  noth- 
ing to  indicate  that  the  jury  was  influenced  by  prejudice  or 
passion.  A  warrant  had  been  issued  by  a  justice  of  the  peace 
for  the  arrest  of  the  defendant  upon  a  charge  of  bastardy  and 
placed  in  the  hands  of  the  deceased,  who  was  a  constable.  It 
was  proven  that  the  defendant  expected  such  a  warrant  to  be 
issued,  and  armed  himself  for  the  announced  purpose  of  re- 
sisting arrest.  The  deceased,  who  went  to  the  house  where 
the  defendant  lived  for  the  purpose  of  arresting  him,  found 
him  absent,  and  was  told  that  he  had  gone  to  Kansas,  when 
in  fact  he  was  in  attendance  upon  a  meeting  at  a  school-house 
located  a  short  distance  from  his  home.  While  the  deceased 
was  searching  for  him,  a  member  of  the  family  ran  to  the 
school-house  and  warned  him  that  the  constable  was  in  search 
of  him.  The  defendant,  being  thus  warned,  left  the  school- 
house,  and  was  met  on  the  road  by  George  Bopp,  the  deceased, 
who,  as  a  constable,  and  under  the  authority  of  the  writ,  at- 
tempted to  make  the  arrest.  Thereupon,  the  defendant  drew 
a  pistol  and  fired  a  bullet  into  the  body  of  the  constable,  and 
killed  him.  We  are  unable  to  say  that  the  evidence  does  not 
sustain  the  verdict.  It  so  far  tends  to  show  the  guilt  of  the 
defendant  that  we  would  not  be  justified  in  setting  aside  the 
verdict  upon  the  questions  of  fact  involved. 

It  is  said  that  the  court  erred  in  allowing  the  evidence  of 
one  Thackery  to  go  to  the  jury.  Thackery  swore  that  on  the 
evening  of  December  24, 1889,  two  days  before  Bopp  was  shoti 
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he  went  oat  into  the  road  with  the  defendant  from  an  enter* 
iainment  they  were  attending,  when  they  passed  one  Newman, 
who  had  been  a  constable;  that,  upon  seeing  Newman,  the 

defendant  remarked:   ^Newman  aims  to  arrest  me 

Yes,  I  believe  he  is  going  to  arrest  me '';  that  defendant  then 
pulled  a  revolver  from  bis  *'hip-pocket"  and  said:  ''If  he  tries 
to  arrest  me  he  will  hear  from  this  ";  that  defendant  then  put 
the  revolver  in  his  pocket,  and  said  that ''  he  had  got  into 
trouble  witha  girl,  and  was  going  to  leave  the  next  evening." 
It  is  proven  that  the  defendant  did  leave  the  state  of  Illinois 
after  killing  Bopp,  and  was  found  in  Missouri  bearing  an 
assumed  name,  and  was  brought  back  to  this  state  upon  a 
requisition.  Before  Thackery  testified,  the  warrant  referred 
to  had  been  introduced  in  evidence.  The  warrant  is  as  fol- 
lows:— 

*'  The  people  of  the  state  of  Illinois  to  the  sheriff  or  any 
constable  of  said  county:  Whereas  Clara  J.  Lee,  of  Lawrence 
County,  Illinois,  an  unmarried  woman,  has  this  day  made 
complaint  under  oath  before  H.  W.  Bunn,  a  justice  of  the 
peace  in  and  for  said  county,  that  she  is  pregnant  with  child, 
which  is  liable  to  be  born  a  bastard,  and  Thomas  B.  Palmer 
is  the  father  of  said  child,  we  therefore  command  you  to 
arrest  the  said  Thomas  E.  Palmer  and  bring  him  before  said 
justice  to  answer  unto  said  complaint,  and  to  be  further  dealt 
with  according  to  law.  Given  under  my  hand  and  seal  of 
said  justice  this  twenty-sixth  day  of  December,  1889. 

"  H.  W.  Bunn.'' 

The  testimony  of  Thackery  was  objected  to  as  being  irrele- 
vant to  the  issues;  and  the  warrant  was  objected  to  upon  the 
ground  that  it  was  not  under  the  seal  of  the  magistrate. 

It  was  proper  to  introduce  the  warrant  in  order  to  show 
why  the  deceased  put  his  hand  upon,  or  attempted  to  put  his 
hand  upon,  the  defendant.  It  was  the  theory  of  the  defense, 
that  the  defendant  fired  his  pistol  in  self-defense,  and  in  re- 
sistance to  a  supposed  hostile  movement  of  the  deceased  when 
the  latter  stretched  out  his  arm.  It  was  proper  to  show  that 
Bopp's  movement  toward  the  defendant  was  made  for  a  law- 
ful purpose,  and  under  authority  of  a  writ,  which,  though 
technically  defective  in  the  matter  of  a  seal,  was  supposed  by 
him  to  confer  the  right  to  make  the  arrest. 

The  evidence  of  Thackery  was  properly  ad  mitted.  It  tended 
to  show  the  malice  of  the  defendant,  not  perhaps  toward 
Bopp  individually,  but  toward  any  officer  of  the  law  who 
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should  attempt  to  arrest  him.  The  words  which  he  addressed 
to  Thackery,  taken  in  connection  with  his  exhibition  of  ft. 
deadly  weapon^  showed  his  animus,  and  also  tended  to  show^ 
a  premeditated  design  to  make  resistance  to  the  arrest  which- 
he  expected,  and  of  which  he  afterward  received  warning  at 
the  school-house  just  before  meeting  the  constable. 

Plaintiff  in  error  makes  objection  to  the  ninth,  tenth,  and 
thirteenth  instructions  given  for  the  people,  because  they  refer 
to  the  charge  of  bastardy.  We  see  no  error  in  these  instruc- 
tions. They  told  the  jury  in  substance,  that,  if  they  believed^ 
from  the  evidence,  beyond  a  reasonable  doubt,  that  Bopp,. 
acting  as  a  constable,  undertook  to  arrest  the  defendant  in 
pursuance  of  a  warrant  on  a  charge  of  bastardy,  and  that  the- 
defendant,  prior  to  the  killing,  had  formed  a  malicious  inten-^ 
tion  to  resist  and  kill  any  officer  who  should  attempt  to  arrest 
him  on  that  charge,  and  knew  and  believed  that  Bopp  only 
intended  to  arrest  him  and  carry  him  before  a  justice  to- 
answer  to  the  complaint  made  against  him,  and  that  he  shot 
and  killed  Bopp  in  resistance  to  said  arrest  and  not  in  self- 
defense,  then  such  killing  would  be  murder,  notwithstanding 
the  fact  that  the  warrant  was  illegal  in  having  no  seaL 

The  instructions  thus  given  for  the  people  could  have  done- 
the  defendant  no  harm,  in  view  of  the  following  instructions, 
which,  whether  they  were  in  all  respects  correct  or  not^  were- 
given  for  him  at  his  own  request:  — 

16.  **  Under  the  law  a  warrant  for  the  arrest  of  a  persoa 
charged  with  bastardy  must  be  under  the  hand  and  seal  of 
the  magistrate  who  issues  such  warrant.  If  the  evidence  ia 
this  case  shows  that  George  Bopp  was  killed  while  attemptinfp 
to  arrest  the  defendant  by  virtue  of  a  bastardy  warrant,  whick 
was  not  under  the  seal  of  the  magistrate  who  issued  the  wai^ 
rant,  in  contemplation  of  law,  he  had  no  warrant  at  all." 

18.  '*  A  man  is  not  bound  to  submit  to  an  unlawful  arrest 
He  may  stand  his  ground  and  repel  force  by  force,  taking^ 
care  that  the  force  he  employs  does  not  exceed  the  bounds  of 
mere  defense  and  prevention,  and  that  it  does  not  become  er^ 
Toneously  disproportionate  to  the  injury  threatened." 

11.  '*If  an  officer,  in  attempting  to  make  an  arrest  nnder 
a  void  warrant,  makes  an  assault  upon  the  party  sought  to  be- 
arrested,  in  such  a  manneras  would  indicate  to  a  reasonable- 
person  an  intention  to  take  life  or  do  great  bodily  harm,  tho 
person  assaulted,  if  he  in  good  faith  acts  under  the  influeno^ 
of  an  actual  fear  that  he  is  about  to  lose  his  life  or  receive 
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great  bodily  barm,  may  resist  witb  saob  force  or  weapons  as 
nay  be  available  to  him  at  the  timet" 

Plaintiff  in  error  complains  that  the  conrt  refdsed  to  in* 
stmct  the  jnry  that  they  should  not  consider  a  threat  made 
to  Tbackery  against  Newman,  unless  the  evidence  showed 
ihat  such  threat  was  communicated  or  known  to  Bopp.  There 
was  no  error  in  such  refusal.  The  threat  was  not  so  mnch 
against  Newman  as  against  any  officer  who  should  attempt 
to  make  the  arrest,  and  it  tended  to  show  malice  and  evil  in* 
tention  on  his  part,  and  to  give  character  to  his  act  in  shoot* 
ing  the  deceased,  whether  the  latter  knew  of  his  remarks  to 
Tbackery  or  not.  There  is  no  question  about  the  fiact  that 
the  killing  was  done  by  the  defendant.  He  admits  in  his  tes- 
timony that  he  killed  Bopp. 

The  seeond  of  defendant's  refused  instructions  was  properly 
refused,  because  it  assumes  the  warrant  to  be  valid  when  he 
had  just  asked  several  instructions  to  the  effect  that  it  was 
invalid,  and  because  it  assumes  that  Bopp  used  deadly 
weapons  in  making  the  arrest,  when  the  defendant  himself 
in  his  own  testimony  does  not  say  that  Bopp  had  any  weapon 
in  his  hand  when  he  stretched  out  his  arm  to  make  the  ar* 
rest,  and  because  all  that  was  material  in  the  refused  in* 
struction  was  contained  in  the  sixth  instruction  given  for  the 
defendant. 

The  refusal  of  the  second  of  defendant's  refused  instructions 
upon  the  subject  of  reasonable  doubt  could  have  done  the 
defendant  no  harm,  as,  in  the  tenth  and  twenty-fourth  in- 
structions given  for  the  defendant,  reasonable  doubt  was  coi^ 
rectly  defined  in  language  which  has  been  several  times 
approved  by  this  court:  Vide  Dunn  v.  PeapU^  109  111.  636^ 
and  cases  there  cited. 

We  cannot  see  that  the  closing  remarks  of  the  state's  attor* 
ney  could  have  injured  the  defendant  in  view  of  the  fact 
that  when  the  defendant  excepted  to  them  the  court  directed 
counsel  to  confine  his  remarks  to  the  record,  and  charged  the 
jury  that  it  was  their  duty  to  give  no  consideration  whatever 
to  such  remarks,  and  that  the  same  were  withdrawn  from 
them  as  not  being  proper  for  their  consideration.  The  re* 
marks  objected  to  had  reference  to  the  charge  of  bastardy 
made  against  defendant.  The  fact  of  such  charge  was  not 
first  brought  to  the  notice  of  the  jury  by  the  address  of  counsel. 
It  was  already  in  evidence,  because  it  was  a  part  of  the  war- 
rant that  had  been  introduced,  and  the  subject  was  before  the 
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minds  of  the  Jury  from  the  very  necessities  of  the  case,  if 
counsel  had  made  no  reference  to  it.  The  defendant  himself 
referred  to  the  ^^  bastardy  "  warrant  in  the  fifteenth  instrao- 
tion  given  for  him,  as  above  quoted.  Moreover,  the  evidence 
showed  defendant's  own  admission,  that  "  he  had  got  into 
trouble  with  a  girl  and  was  going  to  leave  "  the  state.  While 
it  is  the  duty  of  the  trial  judge  to  see  that  the  line  of  argn* 
ment  is  kept  within  reasonable  bounds,  and  not  to  allow  the 
defendant  to  be  convicted  or  prejudiced  on  account  of  real  or 
imaginary  crimes  for  which  he  is  not  upon  trial,  at  the  same 
time  unreasonable  restrictions  must  not  be  placed  upon  a  le- 
gitimate presentation  of  the  evidence.  Comment  upon  testi- 
mony and  the  statement  of  fair  inferences  from  proven  facts 
come  within  the  province  of  a  just  and  lawful  prosecution. 

The  reference  to  authorities  by  the  counsel  for  the  prosecn- 
tion  in  his  closing  address  was  merely  to  the  comments  made 
by  such  authorities  upon  the  decisions  of  courts  and  the  texts 
of  authors,  which  had  been  previously  read  by  defendant's 
counsel.  No  new  propositions  of  law  were  presented  to  the 
jury.  If  the  defendant's  counsel  read  one  view  of  a  proposi* 
tion  of  law  to  the  jury  from  one  author,  counsel  for  the  prose- 
cution did  not  go  beyond  the  proper  limits  if,  instead  of  at- 
tempting to  answer  the  proposition  in  his  own  language,  he 
merely  read  what  another  author  had  said  in  answer  to  such 
view  of  the  same  proposition. 

It  is  insisted  that  a  new  trial  should  have  been  granted  by 
reason  of  the  statements  made  in  certain  affidavits  filed  in 
support  of  the  motion  for  a  new  trial.  These  affidavits  seek 
to  show  that  the  jury  arrived  at  the  period  of  punishment  by 
a  resort  to  chance.  If  the  statements  in  the  affidavits  were 
competent  to  impeach  the  verdict,  the  affidavits  do  not  sustain 
the  charge.  A  paper  with  figures  upon  it  was  picked  up  in 
the  jury  room  after  the  verdict  was  rendered.  One  Sage  made 
affidavit  that  M.  A.  Propes,  one  of  the  jurymen,  told  him  that 
each  juror  put  down  the  number  of  years  he  was  in  favor  o^ 
and  that  all  the  numbers  were  added  together  and  divided  by 
twelve,  leaving  a  quotient  of  twenty.  Propes  files  an  affidavit 
denying  that  the  verdict  was  brought  about  in  any  such  way, 
and  saying  that  the  term  was  fixed  as  the  result  of  judgment 
and  deliberation  by  all  the  jurors.  Several  other  jurors  make 
affidavits  to  the  same  effect.  The  only  other  affidavit,  mak- 
ing the  same  statement  as  that  made  by  Sage,  is  that  of  one 
Elitchen,  who  swore  that  he  heard  two  of  the  jurymen  say 
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what  Propes  is  alleged  to  have  said,  but  Kitchen  afterwards 
makes  another  affidavit  substantially  retracting  what  he  had 
first  sworn  to,  and  saying  that  he  was  not  positive  about  his 
former  statements,  and  that  his  recollection  was  not  clear; 
but  we  have  held  in  a  number  of  cases  that  affidavits  of  jury- 
men will  not  be  received  to  impeach  their  verdict:  Martin  v. 
EhrenfeU,  24  III.  187;  Reim  v.  P^pU,  30  111.  256;  Re^  v. 
Thompntm,  88  111.  245;  Cummins  v.  Crawford,  88  111.  812;  80 
Am.  Rep.  558.  Nor  will  affidavits  as  to  statements  made  by 
jurymen  be  received  to  impeach  their  verdict:  AVuon  V*  P#o* 
fU,  45  UL  37;  NieeM%  v.  Foster,  89  111.  386. 
The  judgment  of  the  circuit  court  is  affirmed. 

HomcTDX  — SuFnoiBNOT  ov  Ikdiotmbnt:  Sm  extended  note  to  Seknifit 
T.  Siaie,  8  Am.  St  Rep.  279;  note  to  People  ▼.  ArOt  65  Am.  Dee.  606. 

HoMiciDS — iNDionnNT — SirmciBNOT  ov  «»  Avbrmbnt  as  to  MAirHW 
AMD  MxAHS  ov  KiLUHo:  See  State  ▼.  Jenkine,  H  Rich.  216;  94  Am.  Deo. 
133^  Mid  note;  IhAee  ▼.  State,  11  lad.  567;  71  Am.  Dea  S7(^  sad  note;  Sfti- 
dtfe  T.  State,  IS  Ohio^  459;  61  Am.  Dea  459. 

MAHaLAUOHTiB — KiLUKO  Ofticbb  whiui  RisiSTiKa  Arricst.  —  Killing 
in  resisting  illegal  arrest  is  manslanghter:  Janee  t.  StaU,  26  Tex.  App.  1| 
8  Anu  8tb  Rep.  454,  and  note.  See  also  Oreighton  ▼.  OammanwecM,  84  Ky. 
lOS;  4  Am.  St.  Rep.  193,  and  note. 

HoMidDX — KniXEio  Orxioxa  whilx  RKszamio  Arris*. — Where  aa 
officer  la  kiUed,  with  knowledge  or  reasonable  gronnde  of  belief  that  he 
intended  to  make  an  arrest  for  a  felony  with  whioh  the  aoensed  is  charged, 
it  is  murder:  Oroam  ▼.  Stale,  85  Ga.  718;  21  Am.  St  Rep^  179,  and  note; 
OwgkUm  r.  Ccmmonwealih,  83  Ky.  142;  4  Am.  St  Rep.  143,  and  note  with 
eaaes  collected;  Brooke  ▼.  Commomwealth,  61  Pa.  81  862;  100  Am.  Dec.  645^ 
and  note. 

HomoiDS— Thrbatb  or  Drobasxd— ADinasiBiLrrr  nr  Brronrost  flee 
8taU  T.  BUiB.  101  N.  0:  766;  9  Am.  St.  Rep.  49,  and  note;  Qanm  r.  Siate, 
28  Fla.  118;  29  Am.  St.  Rep.  233,  and  note  with  oaoee  ooUected. 

Trial — Impbopxr  AROirinNT  to  Jvrt  bt  Statb's  Attornbt.— Im- 
pioper  remarks  of  the  attorney  for  the  prosecution  in  hie  argnment  in  a 
criminal  oaee,  though  reprehensible,  are  not  necessarily  cause  for  a  rcTersal, 
•nleeB  the  rights  of  the  aoensed  were  calculated  to  be  prejudiced  therebyt 
Jtahm  ▼.  State,  30  Tex.  App.  310;  28  Am.  St  Rep.  911,  and  note  discussing 
the  subject;  extended  notes  to  McOoimeUY,  State,  68  Am.  Rep^  648;  Martin  y^ 
State,  56  Am.  Rep.  814;  Cleveland  Paper  Co.  ▼.  Banke,  48  Am.  Rep.  336. 

JmtT  Trial.  — For  a  discussion  of  the  question  of  reading  authorities  to 
tibe  jury;  see  Onkm  Central  etc.  Irn.  Co.  ▼.  Ckeever,  38  Am.  Rep.  577»  and  ex* 
tended  note;  SnlBwan  t.  Moifor,  72  OaL  248;  1  Am.  8t  Rep.  51,  and  nolei, 
9m  al»  JflekmontTe  Appeal,  59  Coon.  226;  21  Am.  St.  Rep^  8& 
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Fritz  v.  Fritz. 

PBS  iLUHon^  m.] 

IhroBOi— Dmbtids  ai  Obouhd  foa— What  Oohwituim.  —Under  th* 
XUinois  statute,  tb«  desertion  or  absenoe  which  will  jiutify  a  diToroa 
matt  be  without  any  reasonable  cause,  and  the  reasonable  cause  whieb 
will  justify  desertion  and  abandonment  must  be  such  as  would  entitle 
the  party  deserted  to  a  diTorce. 

DlTOB<s— IteBRTioN— RnasAL  ov  Smxital  iHTBBOOumik — Therefnaal 
of  a  wife^  without  sufficient  reason,  to  have  sexual  intercourse  with  her 
husband  for  a  period  of  two  years  or  more  does  not  constitute  willful 
desertion  within  the  meaning  of  the  Illinois  statute  relating  to  diToroe* 
The  willful  desertion  which  is  made  a  ground  of  divorce  meaue  the  ab« 
negation  of  all  the  duties  of  the  marital  relation,  and  not  of  one  onlj. 

DnroBOB  —  Bxtrsmi  and  Repbatxd  Critiltt,  what  OoirffriTUTH.  —  One 
act  of  foroe  and  Tioleuce,  preceded  by  insult  and  abuse,  does  not  consti* 
tuts  such  extreme  and  repeated  cruelty  as  will  justify  a  divorce.  Nq 
one  act  of  personal  violence,  although  coupled  with  abusive  and  deroga* 
tory  language,  coustitutos  a  ground  of  divorce. 

James  0.  Courtney^  and  Sheridan  and  Moare^  for  the  appel* 
lant 

W.  S,  Morris,  for  the  appellee. 

Maqrudeb,  C.  J.  This  is  a  bill  filled  in  the  circuit  court 
of  Pope  county  on  April  17,  1889,  by  the  appellant  against 
the  appellee,  his  wife,  praying  for  a  divorce  from  her  upon  the 
alleged  grounds,  that  she  '*  has  willfully  absented  herself  from 
your  orator  without  any  reasonable  cause  for  the  space  of  two 
years,  and  has  been  guilty  of  extreme  and  repeated  cruelty." 
The  defendant  answered  denying  the  allegations  of  the  bill, 
and  replication  was  filed  to  the  answer.  The  verdict  of  the 
jury  and  the  judgment  of  the  trial  court  were  in  favor  of  the 
defendant.  The  present  appeal  is  from  the  judgment  of  the 
appellate  court  affirming  the  judgment  of  the  circuit  court. 

The  first  question  in  the  case  arises  out  of  the  refusal  of  the 
trial  court  to  give  the  third,  fourth,  fifth,  sixth,  and  seventh 
instructions  asked  by  the  complainant  below.  These  instruc- 
tions, in  substance,  announce  the  doctrine,  that,  where  a  wife 
refuses,  without  good  cause,  to  have  sexual  intercourse  with 
her  husband  for  a  period  of  two  years  or  more,  such  conduct 
amounts  to  willful  desertion.  Mr.  Bishop,  in  his  very  able 
work  upon  marriage  and  divorce,  give  this  doctrine  his  sup* 
port:  1  Bishop  on  Marriage  and  Divorce,  6th  ed.,  seos.  778^ 
778a,  779.  It  is  not,  however,  sustained  by  well-consideied 
authorities.  The  cases  favoring  it,  to  which  we  have  been  re* 
ferred,  are  Harmanee  v.  JameSj  47  Barb.  120;  Fishli  v.  Fishli^ 
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9  Liti.  887;  Sisemore  v.  SUemare,  17  Or.  64Z  In  no  me  of 
these  oases  did  the  question  fairly  arise,  whether  the  negleot 
of  this  one  of  the  marital  duties,  without  the  neglect  of  any 
other  of  such  duties,  by  itself  constituted  willful  desertion. 
The  Harmance  case  was  an  action  for  damages  for  depriving 
the  plaintiff  of  the  affections,  comfort,  fellowship,  society,  and 
aid  and  assistance  of  his  wife  in  his  domestic  affairs,  and 
arose  upon  demurrer  to  the  complaint  filed  in  the  action*  In 
the  Fishli  case,  the  husband  had  abandoned  his  wife  for  the 
space  of  two  years,  and  sought  to  meet  the  charge  of  such 
abandonment  by  setting  up,  that,  a  few  weeks  before  the  ex- 
piration of  the  two  years,  he  made  an  offer  to  support  his  wife 
in  his  own  house,  or  in  lodgings,  as  she  might  prefer.  In  the 
Sisemore  case,  it  appeared  that  the  offense  of  the  wife  was  not 
eo  much  the  one  now  under  consideration,  as  her  refusal  to  re- 
move to  a  new  home  selected  by  her  husband  in  another 
eounty. 

The  doctrine  contended  for  rests  mainly  upon  the  idea  that 
eexual  intercourse  is  *'the  central  element  of  marriage  to 
which  the  rest  is  but  ancillary,"  and,  while  it  may  be  urged 
with  no  little  force  that  the  refusal  of  such  intercourse  by  one 
of  the  parties  to  the  marriage  contract  is  such  a  violation  of 
marital  duty  that  it  ought  to  be  regarded  as  a  good  ground  of 
divorce,  yet  the  question  before  us  is  simply  as  to  the  meaning 
of  our  statute.  The  divorce  act  provides  that  a  divorce  may 
be  granted  where  either  party  **  has  willfully  deserted  or  ab- 
sented himself  or  herself  from  the  husband  or  wife,  without 
any  reasonable  cause,  for  the  space  of  two  years."  We  think 
that  the  willful  desertion  here  referred  to  was  intended  to 
mean  the  abnegation  of  all  the  duties  of  the  marital  relation, 
and  not  of  one  alone. 

In  Carter  t.  Garter^  62  IlL  439,  desertion  is  treated  as  sy« 
nonymous  with  absence,  and  absence  involves  the  neglect  of 
other  duties  than  the  one  in  question.  The  supreme  court  of 
Maine,  in  speaking  upon  this  subject,  says:  ^'  Sexual  inter- 
course is  only  one  marital  right  or  duty.  There  are  many 
other  important  rights  and  duties.  The  obligations  the  par- 
ties assume  to  each  other  and  to  society  are  not  dependent  on 
this  single  one.  Many  of  these  obligations,  fidelity,  sobriety, 
kind  treatment,  etc.|  have  legal  sanctions,  and  can  be  enforced 
or  their  breach  remedied  by  legal  process":  Stewart  v.  Stewart^ 
78  Me.  548;  67  Am.  Rep.  822. 

The  view  of  this  subject  which  commends  itself  to  our  ap- 


158  Fritz  v.  Fritz.  [Illinois^ 

proyal  is  that  announced  by  the  supreme  court  of  Massachu-^ 
setts  in  Southwick  ▼.  Southvrick^  97  Mass.  827, 98  Am.  Dec.  95, 
where  Chief  Justice  Bigelow  says:  "The  word  desertion  ia 
the  statute  does  not  signify  merely  a  refusal  of  matrimonial 
intercourse,  which  would  be  a  breach  or  violation  of  a  single* 
conjugal  or  marital  duty  or  obligation  only,  but  it  imports  a 
cessation  of  cohabitation, — a  refusal  to  live  together, — which 
involves  an  abnegation  of  all  the  duties  and  obligations  re- 
sulting from  the  marriage  contract."  The  later  case  of  Magraih 
y.  Magraih^  103  Mass.  577,  4  Am.  Rep.  579,  does  not  overrule 
the  Southwick  case,  in  so  far  as  the  latter  holds  that  the  refusal 
of  matrimonial  intercourse  is  not  of  itself  sufficient  to  justifj 
a  divorce  on  the  ground  of  desertion.  The  divorce  for  deser- 
tion  was  allowed  in  the  Magrath  case  because,  in  addition  to 
the  husband's  intentional  and  permanent  abandonment  of  all 
matrimonal  intercourse  with  his  wife,  he  withdrew  from  her 
his  companionship  and  the  protection  of  his  home.  It  is  there 
said,  after  referring  to  the  Southwick  case:  "The  case  at  bar 
goes  much  further.  Here  there  has  been  for  the  time  required 
by  the  statute  an  abnegation  on  the  part  of  the  husband  of  all 
the  chief  duties  and  obligations  which  result  from  the  mar* 
riage  contract  and  distinguish  it  from  others.  There  is  na 
more  important  right  of  the  wife  than  that  which  secures  to 
her  in  the  marriage  relation  the  companionship  of  her  husband 
and  the  protection  of  his  home." 

The  same  view  has  been  adopted  in  Maine.  In  Stewart  t. 
Stewart,  78  Me.  548,  57  Am.  Rep.  822,  it  is  said:  "This  case, 
therefore,  presents  the  question  whether  the  legislature,  by 
that  statute,  intended  to  authorize  a  divorce  where  one  party^ 
without  good  cause,  denies  the  other  sexual  intercourse  for 
three  consecutive  years.  •  ...  It  has  been  expressly  held  that 
such  refusal  is  not  the  desertion  contemplated  by  the  statutes 
authorizing  divorces  for  desertion:  Southwick  v.  Sauthudckf  97 

Mass.  327;  98  Am.  Dec.  95;  Steele  v.  Steele,  1  McAr.505 

We  do  not  think  our  legislature  intended  to  call  the  denial  of 
this  one  obligation  an  *  utter  desertion,'  while  the  party  might 
be  faithfully  and  perhaps  meritoriously  fulfilling  all  the  other 
marital  obligations." 

Some  importance  is  attached  in  the  Stewart  case  to  the  fact 
that  the  Maine  statute  uses  the  word  "  utter  "  before  "  deser- 
tion." But  we  do  not  think  that  the  absence  of  that  word 
from  our  statute  affects  the  construction  of  its  language  with 
reference  to  the  point  now  under  consideration.    It  is  a  mis- 
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take  to  say,  as  it  is  stated  in  Stewart  r.  Stewart,  78  Me.  648, 
67  Am.  Rep.  822,  and  in  Bishop  on  Marriage,  Divoroe,  and 
Separation,  sec.  1680,  that  the  Southwick  case  is  based  npon 
a  statute  providing  for  *' utter"  desertion.  The  Southwick 
case  was  decided  in  1867,  before  the  Massachusetts  statute  of 
1882,  referred  to  in  Stewart  ▼•  Stewart^  was  passed,  and  the 
statute  in  force  in  Massachusetts  in  1867  did  not  use  the  word 
**  utter,**  as  is  shown  by  the  remarks  of  the  court  in  Southwick 
T.  Southwick^  97  Mass.  327;  93  Am.  Dec.  95.  In  our  opinion, 
refusal  of  sexual  intercourse  alone  cannot  be  construed  to 
mean  willful  desertion  without  reasonable  cause  under  the 
Illinois  statute  any  more  than  it  can  be  construed  to  mean 
ntier  desertion  under  the  Maine  statute. 

In  harmony  with  the  Massachusetts  and  Maine  cases  is  the 
ease  of  Steele  v.  Steele^  1  McAr.  505,  where  it  was  tbe  opinion 
of  the  court  that  a  husband  could  not  maintain  a  suit  for  di- 
vorce solely  on  the  ground  that  his  wife  had  denied  matri- 
monial intercourse  to  him. 

In  Kent's  Commentaries,  12th  ed.,  vol.  2,  lecture  27,  mar- 
ginal page  128,  note  1,  it  is  said:  **  Keeping  a  separate  bed- 
chamber in  the  same  house  and  refusing  to  have  sexual 
intercourse  for  the  sta tutor}'  time  is  not  desertion:  Southwiek 
▼.  Southwick,  97  Mass.  327;  93  Am.  Dec.  95;  Eehbach  v.  Esh^ 
bach,  23  Pa.  St.  343;  see  Prithard's  Dig.,  Desertion,  note  4.'' 

At  common  law,  whenever  either  the  husband  or  wife  was 
guilty  of  the  injury  of  subtraction,  or  lived  separate  from  the 
other  without  any  sufficient  reason,  a  suit  could  be  brought 
in  the  ecclesiastical  courts  for  a  restitution  of  conjugal  rights; 
but  those  courts  made  a  distinction  between  '*  marital  inter- 
course," or  sexual  intercourse,  and  '*  marital  cohabitation,'' 
or  living  together.  They  enforced  the  latter,  but  not  the  for- 
mer. They  merely  required  the  offending  party  to  return  and 
live  with  the  libelant  In  such  proceedings  the  cessation  of 
oohabitation  warranted  a  decree,  but  the  suit  for  restitution 
of  conjugal  rights  could  not  be  maintained  on  the  ground  of 
a  refusal  of  marital  intercourse.  Desertion  in  such  suits  was 
held  to  signify  a  refusal  to  live  together,  and  in  this  country 
the  action  for  divorce  on  the  ground  of  desertion  is  a  substitute 
for  the  English  proceeding  for  the  restitution  of  conjugal 
rights:  Bla.  Com.,  book  3,  marginal  page  94;  1  Bishop  on  Mar- 
riage and  Divorce,  6th  ed.,  sec.  778;  Orme  v.  OrrMy  2  Add.  Bca 
S82;  Forster  v.  FareUr,  2  Hagg.  Const  144,  154;  SUwart  t. 
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Stewart,  78  Me.  548;  57  Am.  Rep.  822;  Soulhwick  r.  South' 
wick,  97  Mass.  327;  93  Am.  Dec.  95. 

It  will  be  noted  that  under  our  statute  the  desertion  cir  ab- 
sence which  will  justify  a  divorce  must  be  "  without  any  rea- 
sonable cause.''  It  has  been  held  that  the  **  reasonable  cause 
which  justifies  a  wife's  desertion  and  abandonment  of  her 
husband  must  be  such  as  would  entitle  her  to  a  divorce  ": 
Eshback  v.  Eshbaeh,  23  Pa.  St  343.  It  has  also  been  held 
that  the  refusal  of  marital  intercourse  without  sufficient  rea- 
son will  not  justify  desertion:  Reid  v.  Seid,  21  N.  J.  Sq.  831; 
Stewart  v.  Stewart,  78  Me.  548;  57  Am.  Rep.  822;  Browne's 
Commentaries  on  Law  of  Divorce  and  Alimony,  153.  It  fol- 
lows that  the  denial  of  marital  intercourse  will  not  entitle  a 
husband  or  wife  to  a  divorce  and  therefore  cannot  be  regarded 
as  such  desertion  as  is  contemplated  by  the  statute.  In  this 
state  courts  derive  their  power  to  decree  divorces  solely  from 
the  statute,  and  for  such  causes  only  as  have  been  designated 
by  the  legislature. 

For  the  reasons  thus  stated,  we  are  of  the  opinion  that  the 
court  below  committed  no  error  in  refusing  to  give  the  in- 
structions numbered  3,4, 5, 6,  and  7,  which  were  asked  by  the 
complainant. 

The  appellant  assigns  as  error  that  the  trial  court  refused 
to  give  the  second  instruction  asked  by  the  complainant,  and 
gave  the  eighteenth  instruction  asked  by  the  defendant.  The 
second  and  last  clause  of  said  second  instruction  is  as  fol* 
lows:  '*  Whenever  force  and  violence,  preceded  by  deliberate 
insult  and  abuse,  have  been  once  or  twice,  wantonly  and  with- 
out provocation,  used  by  the  wife  to  her  husband,  then  the  wife 
would  be  guilty  in  law  of  extreme  and  repeated  cruelty.'' 
This  clause  announces  the  proposition  that  one  act  of  force 
and  violence  preceded  by  insult  and  abuse  constitutes  extreme 
and  repeated  oruelty.  The  eighteenth  instruction  given  for 
the  defendant  announced  the  contrary  of  such  proposition. 
We  do  not  think  that  the  error  thus  complained  of  is  well  as* 
signed. 

In  the  late  work  of  Bishop  on  Marriage,  Divorce,  and  Sep> 
aration,vol.  1, sec.  1608, it  is  said:  ''The  words  in  Illinois 
are '  extreme  and  repeated  cruelty';  and  it  is  plain  that  a 
single  act,  though  it  may  be  *  extreme '  in  point  of  crnelty,  is 
not  therefore  *  repeated.'  The  consequence  of  which  is»  that 
there  can  be  no  one  act  of  violence  which  alone  will  bring  a 
case  within  this  statute." 
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In  Vignos  T.  VignoSj  16  HI.  186,  one  act  of  rloleneey  together 
irith  unkind  treatment  and  the  nse  of  harsh  language,  was 
held  to  come  far  ehort  of  what  the  statute  means  by  **  extreme 
and  repeated  cruelty." 

In  Harman  t.  Harman^  16  HI.  85,  we  said:  ^'This  court  in 
Birkhy  v.  Solomonic  15  111.  120,  and  in  Vigno$  y.  Vignos^  15  IlL 
186,  have  held  that  one  instance  of  personal  violence  did  not 
constitute  a  statutory  cause,  although  ooupled  with  abusive 
and  derogatory  language. 

In  De  La  Hay  Y.De  La  Hay,  21  III.  252,  we  said:  ^And 
when  the  legislature  has  said  that  cruelty  must  be  extreme 
and  repeated,  to  constitute  a  ground,  the  courts  cannot  say 
that  a  single  act  will  suffice.''  See  also  TStrbiU  r.  TSArbiti^  21 
III.  438. 

In  Embree  ▼.  Bmbree^  58  Dl.  394,  this  court,  speaking  through 
Mr.  Justice  Walker,  said:  **  It  is  a  positive  requirement  of  the 
statute  that  there  shall  be  extreme  and  repeated  cruelty  to 
authorize  the  courts  to  dissolve  the  marriage  tie.  One  act  has 
not,  in  this  state,  been  held  to  answer  the  requirements  of  the 
statute;  and  the  uniform  construction  given  to  the  aot  by 
this  court  •  •  •  •  is,  that  the  cruelty  must  consist  in  physical 
violence,  and, not  in  angry  or  abusive  epithets,  or  even  profane 
langunge." 

In  Famham  v.  Famham^  73  111.  497,  although  abusive  lan- 
guage, used  by  a  husband  toward  his  wife  in  private  or  in  the 
presence  of  strangers,  which  consisted  of  false  charges  against 
her  virtue  and  fidelity  to  her  marriage  vows,  was  allowed  te 
be  considered  by  the  jury  as  characterising  his  acts  of  physi* 
«al  cmelty,  yet  two  distinct  acts  of  personal  violence  to  th« 
wife  were  clearly  proven. 

In  Henderion  v.  HenderBon^  88  111.  248,  we  again  said:  **  This 
eourt  .  •  •  •  has  held  that  it  (extreme  and  repeated  cruelty) 
must  be  bodily  harm,  in  contradiction  to  mere  harsh  or  even 
•opprobrious  language  or  mere  mental  suffering  —  that  the 
cruelty  must  be  grave  and  endanger  life  or  limb,  or  at  any 
Tate  subject  the  person  to  danger  of  great  bodily  harm."  See 
also  Ooursey  v.  Cour$ey^  60  111.  186. 

In  Ward  v.  Ward,  103  111.  477,  although  it  is  said  that  ex* 
ireme  and  protracted  suffering  might  be  produced  primarily 
by  operating  on  the  mind  alone,  and  that  threats  of  physical 
violence  and  false  charges  of  adultery  maliciously  made  were 
^competent  evidence  to  prove  cruelty,  yet  it  is  at  the  same  time 
the  plain  doctrine  of  that  case  that  the  threats  must  be  such 
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as  raise  a  reasonable  apprehension  of  bodily  hurt,  and  miiBi 
be  acconipanied  or  followed  by  acts  of  actual  malicious  pbjB-^ 
ioal  violence,  and  must  serve  to  magnify  the  atrocity  of  stich 
acta.  It  is  also  there  said  that  any  willful  misconduct  of  iha^ 
husband  which  endangers  the  life  or  health  of  the  wife,  whicb 
exposes  her  to  bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  is  extreme  cruelty,  and  that 
'*  many  acts ''  are  not  necessary  to  constitute  such  extreme- 
cruelty,  yet  it  is  nowhere  intimated  that  there  can  be  repeated 
cruelty  without  more  than  one  act  of  violence.  On  the  con-^ 
trary,  the  Farnham  case  is  quoted  with  approval  in  the  Ward 
case,  and  the  proof  in  the  latter  case  showed  that  the  hus-^ 
band  had  committed  four  or  five  distinct  assaults  and  bat*^ 
teries  upon  his  wife,  apparently  without  provocation,  and,  ii^ 
addition  thereto^  had  insulted  and  abused  her  constantly  for 
three  years. 

Even  in  Sharp  v.  Sharp^  116  III.  509,  where  the  circam* 
stances  were  peculiar  and  of  an  unusual  character,  it  was 
shown  that  the  husband  had  been  guilty  of  at  least  two  act» 
of  physical  violence,  although  they  were  separated  from  each 
other  by  a  considerable  period  of  time. 

In  the  case  at  bar,  the  husband  is  charging  the  wife  with 
extreme  and  repeated  cruelty,  and,  in  such  case,  *^  it  is  not 
sufficient  to  show  slight  acts  of  violence  on  her  part  toward 
him,  so  long  as  there  is  no  reason  to  suppose  he  will  not  be 
able  to  protect  himself  by  a  proper  exercise  of  his  marital 
powers'':  De  La  Hay  t.  De  La  Hay,  21  HI.  252. 

We  do  not  think  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  one  act  of  force  and  violence,  preceded  by  delib- 
erate insult  and  abuse,  even  though  committed  wantonly  and 
without  provocation,  was  sufficient  to  constitute  extreme  and 
repeated  cruelty. 

Several  other  objections  are  made  by  the  appellant  based 
upon  the  giving  or  refusal  of  instructions.  After  a  careful 
examination  of  all  the  instructions  in  connection  with  the 
evidence,  we  find  no  sufficient  reason  for  disturbing  the  result 
reached  by  the  lower  courts. 

The  judgment  of  the  appellate  conrt  is  affirmed. 


Mabkiaob  ahd  DivoRoa  •—  BiSBaTioir  is  the  volantary  aepantEoa  of  one- 
ipouse  from  aDother  without  jnstifioation,  and  with  no  intention  of  retnn* 
ing:  WiUianu  v.  WUliams,  130  N.  Y.  193;  27  Am.  St  Rap.  617,  and  note^ 
note  to  MeViehar  v.  MeVichar,  19  Am.  St.  Rep.  433.  The  reaaonaUe  eanse- 
whieh  wonld  jnetify  a  desertion  of  one  spouse  by  another  must  be  each  a» 
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woold  aatfaoriis  a  diroroe  a  metua  H  thoro:  ASkhre  r.  AMre,  83  W.  Ta.  617| 
Martin  t.  Marthk^  83  W.  VtL  696s  or  raoh  m  wonld  aathoriae  a  ditM^vtioa 
•I  the  marriage  bond:  Vam  DyH  ▼.  Vam  D^he,  136  Pa.  Si.  460.  8m  alto 
lugermM  r.  tngermiljk  49  Pa.  St.  249;  88  Am.  Dm.  600,  and  oola. 

MABMAaB  AMD  DrroBCB  —  Rbtobal  of  Sbzual  Intiroovbu— Dvm- 
nov.  —  Denial  of  Mxual  intarcoano  is  not  doMrtioo:  Stewotri  ▼.  SUwarit  78 
lieu  648;  67  Am.  Bep.  822;  Soulhuoiek  r.  ihuthwkk,  97  Mmi.  897|  98  Am. 
Dm.  96,  and  note;  8ege&aum  ▼.  Segetbamm^  39  Minn.  268. 

Marriaoi  and  Diyobob— BxTJtnn  axd  Ripkatbd  Oaoi/rr,  —A  sin- 
(la  aot  of  ornelty  on  the  part  of  the  hnaliand,  althoogh  mioh  aet  amonnta  to 
a  teehnieal  aasanlt^  ia  not  aaoh  oroelty  m  jut tiflM  a  diroTM  at  the  anit  of  the 
wife:  Npe's  Appeal,  126  Pa.  St  341;  12  Am.  St  Bepu  878^  and  note;  HoAaU 
T.  ffo9haU,  61  Md.  72;  34  Am.  Rep^  29a  Sm  extended  not*  to  Marrh  ▼• 
Monk,  78  Am.  Deo.  619. 
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WiLLfl^  How  GoKBTRUKD — iMTBNTiOEr.  —  The  aolo  parpoM  of  llio  oooalnio- 
tioD  of  a  will  ia  to  find  and  deolare  the  intention  of  the  taatator»  thai 
effeet  may  be  given  to  raoh  intention  when  not  oontrary  to  pnblie  poUoy 
or  in  eontraTention  of  law  or  the  mlea  of  property.  The  oonatniotion 
dependa  upon  the  intention  of  the  tMtator,  to  be  aaMrtained  from  a  fall 
▼iew  of  everything  oontained  in  the  will,  giving  jnat  weight  and  opera- 
tion to  eaoh  oLnaae  and  word  employed,  nnleaa  there  ia  aome  invinoible 
lopognance,  or  Mme  portion  of  it  ia  aJMolntely  unintelligible. 

Wills —  SrBoano  Dbyibx  Oohrbusd  to  bb  Full  MBAsirBa  of  Dktubb^ 
PoBTioK  OF  EstatBi  wbbv.  —Where  a  teatator  apeoidoally  deviaM  to 
two  of  hii  ohildren,  aa  tenanta  in  oommoo,  a  tract  of  land,  "  to  be  in  fnll 
of  their  portion  of  my  eatate,  both  rMl  and  peraooal,*'  and  after  making 
other  deviaea  to  hia  other  ohildren  direota  hia  ezeoator  to  aell  the  reai- 
dno  of  hia  aetata^  real  and  peraooal,  and,  after  paying  hia  debta,  to  di- 
vide the  remainder  among  hia  heira,  ap  foUowi:  to  hia  wife  one  third 
part  thereof,  "  and  the  remainder  to  my  children  in  equal  portiona,  aharo 
and  abare  alike,"  the  land  ipMifloally  devised  to  the  two  ohildren  flrat 
mentioned  ia  the  oomplete  meaanre  of  what  the  deviaoM  aro  to  take  or 
reeetve  m  their  part,  ahara^  diviaion,  or  portion  of  the  taatator'a  aatat^ 
and  they  take  nothing  under  the  reaidnary  dauae. 

WiLLB  —  RkLATIVB  OrDBB    OF    DBV18B8  MAT  BB   RbVBRSBD  IB  ObDBB  TO 

QrvB  ErvEOT  to  Eaoh.  — The  rule  which  eacrificea  the  former  dauae  ia 
a  will  beoauae  inoonsiBtent  with  a  later  one  ia  never  applied,  ezMpt  upon 
failnra  to  give  aoeh  oonatruotion  aa  rendera  the  whole  will  effective  and 
allowa  eaoh  proviaion  to  ataad.  It  ia,  therefore,  permiaaibla^  in  order  to 
enable  the  court  to  uphold  all  the  proviaiona  of  the  will,  to  rcMrt  to 
every  reaaonable  intendment^  to  reverM  the  relative  order  of  the  do* 
viam  or  beqaeata,  and  to  transpose  the  different  provisions  of  the  will, 
if  it  be  poaaible  thereby  to  render  them  conaiatent  and  give  effect  to  eaoh. 
WiLU  —  RsruoHAifT  Words  nf  ant  Part  of  Will  Rbjbotbd  ob  Trabb- 
F08BD,  WHioi.  —  Repugnant  words,  in  whatever  portion  of  a  will  they 
ooeur,  which  contravene  the  evident  geueral  purpoae  and  intention  of 
the  teatator  m  dearly  ezpreaaeJ,  may  be  rejected  or  tranapoaed,  or  Urn- 
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ited  and  ooBtrolled  Vy  oth«r  and  prior  profrfaion^  Mid  Vjr  Hm  g«ienl 
purpose  and  intent  fhns  elearly  manifeated. 

Wau  «  OxmiRAL  PBormom  ov  Will  Qtvm  Wat  to  Sfioiiio  Paotwokb. 
Goneral  provisiona  in  a  will  most  givo  way  to  apeoifio  prariBioiia,  and 
wliare  there  ia  a  general  deviae  of  property  in  one  part  of  the  wUl  and  a 
apecifio  disposition  of  the  same  property  in  another  part,  theae  are  to  bo 
regarded,  generally,  aa  eroepted  out  of  the  general  devise. 

Bhoditabt  Clausb  ur  WilLi  bow  Oonstruux — A  general  leaidiiaxy 
elaose  in  a  will,  being  ordinarily  introdoced  by  the  testator  to  proToat 
intestacy  as  to  any  part  of  his  estate,  will  generally  be  oonstmed  as  in^ 
tsnded  for  nothing  more  than  a  disposition  of  those  portions  of  the  eotato 
aot  previously  disposed  of,  and  in  snoh  eaae  the  presumption  of  aohango 
of  purpose  in  the  testator'a  mind  while  preparing  hia  will  oannol 


McCtUloch  and  McCuUoeh,  for  the  appellant. 
Arthur  KeithUyj  for  the  appellee. 

Shops,  J.  April  9,  1874,  Griffith  Dickison,  then  in  life, 
made  hia  last  will  and  testament  At  that  time,  it  is  oon- 
ceded,  for  the  purposes  of  this  appeal,  he  had  ten  children.  In 
and  by  clauses  two  to  eight  inclusive,  and  clause  ten  of  the 
will,  he  made  specific  devises  to  his  wife  and  eight  of  the  chil* 
dren,  severally.  By  clause  nine  he  made  a  specific  devise  to 
his  two  other  children,  as  follows:  — 

*'9.  To  my  children,  John  Abraham  and  Mary  Ann,  I  will, 
devise,  and  bequeath  the  west  half  of  the  northwest  quarter  of 
section  27,  in  township  10  north,  range  7  east,  in  eqnal  shares, 
to  be  in  full  of  their  portions  of  my  estate,  both  real  and  per- 
sonal, to  be  theirs,  their  heirs,  and  assigns,  forever." 

The  eleventh  clause  of  the  will  is  as  follows:  — 

'*  11.  All  the  rest  of  the  real  estate  of  which  I  may  die  pos- 
sessed shall  be  by  my  executor  sold,  also  all  the  personal 
property  I  may  have  at  my  death  shall  be  sold,  and  from  the 
proceeds  of  such  sales  he  shall  first  pay  all  my  debts,  etc,  the 
remainder  he  shall  divide  amongst  my  heirs,  as  follows:  To 
my  wife,  Sarah  A.  Dickison,  one-third  part  thereof,  and  the 
remainder  to  my  children  in  equal  portions,  share  and  share 
alike,  to  be  theirs,  their  heirs  and  assigns,  forever,  absolnte." 

On  the  seventh  day  of  March,  1882,  there  was  executed  by 
the  testator,  in  due  form  of  law,  and  attached  to  the  originiJ 
will,  the  following  codicil:  — 

*^  Whereas,  I,  Griffith  Dickison,  did  on  the  ninth  day  of 
April,  1874,  make  my  last  will  and  testament,  in  and  by  which 
will  I  made  devises  to  all  my  children  then  born;  and  whereas, 
since  that  date  a  son  has  been  born  to  me,  whom  I  have  named 
Fred,  I  make  this  codicil  to  my  said  will,  to  have  the  same 
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Ibrce  and  e£fect  as  if  it  was  a  part  of  my  original  will,  —  tbak 
ii  to  say,  I  will,  devise,  and  bequeath  to  my  son  Fred  (oertaia 
deeoribed  realty)  in  fee,  and  to  my  daugbteTi  Boxie  J.  Hitch* 
ooek  (oertain  described  realty)  in  fee." 

The  testator  died  March  14,  1886,  and  shortly  thereafter 
said  will,  with  the  codicil  annexed,  was  duly  admitted  to  pro- 
hate.  Subseqaently  the  executor  reported  to  the  county  court, 
that  after  payment  of  all  claims,  etc.,  he  had  in  his  hands 
$9,214.05  for  distribution  nnder  the  residuary  clause  of  the 
will,  and  asking  an  order  of  the  court  thereon. 

The  question  presented  by  this  record  is,  whether  appellant, 
John  A.  Dickison,  is  entitled  to  participate  in  the  distributioo 
of  that  fund*  That  he  was  a  child  of  the  testator,  and  there* 
fiire  fell  within  the  designation  of  persons  who  were  to  take 
under  the  residuary  clause  of  the  will,  is  conceded.  It  must 
therefore  be  held  that  he  is  a  distributee  thereunder  of  the 
residuum  in  the  hands  of  the  executor,  unless  that  clause  is 
controlled  by  other  portions  of  the  will,  so  as  to  exclude  him 
from  participation,  and  this  must  depend  upon  the  intention 
of  the  testator  as  expressed  in  his  will.  The  sole  purpose  of 
construction  of  the  instrument  is  to  find  and  declare  the  in* 
tention  of  the  testator,  that  effect  may  be  given  to  such  inten- 
tion when  not  contrary  to  public  policy  or  in  contravention  of 
law  or  the  rules  of  property.  The  construction  depends  upon 
the  intention  of  the  testator,  to  be  ascertained  from  a  full  view 
of  everything  contained  in  the  will,  giving  just  weight  and 
operation  to  each  clause  and  word  employed,  unless  there  is 
some  invincible  repugnance,  or  some  portion  of  it  is  absolutely 
unintelligible:  1  Redfield  on  Wills,  384  et  seq.;  Garuthersr. 
MeNeiU,  97  111.  256;  Kennedy  v.  Kennedy,  105  111.  850;  TatJh 
enkan  v.  Duns,  125  111.  529,  and  cases  cited. 

By  the  ninth  clause  of  his  will  the  testator  devised  to  John 
A.  (appellant)  and  Mary  Ann,  his  son  and  daughter,  as  ten- 
ants  in  common,  the  tract  of  land  therein  described,  "  to  be 
in  full  of  their  portion  of  my  estate,  both  real  and  personal,  to 
be  theirs,  their  heirs  and  assigns,  forever.''  The  language 
here  employed  is  neither  ambiguous  nor  unintelligible.  If 
understood  in  their  ordinary  and  popular  significance,  as  they 
must  be,  except  where  technical  terms  are  used,  the  words 
convey  a  definite  and  certain  meaning.  The  word  *' portion,"* 
in  its  commonly  accepted  meaning,  is  the  equivalent  of  part, 
share,  or  division:  Worcester's  Dictionary.  To  be  in  full  of 
their  part  or'  share  or  division  of  an  estate,  means  to  be  the 
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complete  measure  of  such  share,  part,  or  division:  Worcester. 
The  evident  intention  of  the  testator  was,  that  the  land  de> 
vised  was  to  be  the  complete  measure  of  what  these  devieeee 
should  take  or  receive  as  their  part,  share,  division,  or  portion 
of  his  estate. 

Nor  is  the  constrnotion  less  satisfactory  if  it  be  considered 
that  the  testator  used  the  word  *'  portion "  in  its  technical^ 
legal  sense.  Technically,  a  "  portion  "  is  defined  to  be  ^*  the 
part  of  a  parent's  estate,  or  of  the  estate  of  one  standing  in 
the  place  of  a  parent,  which  is  given  to  a  child'':  BouTier. 
The  devise  would  therefore  be  in  full,  —  i.  e.,  the  complete 
measure  of,  —  the  part  of  the  testator's  estate  given  or  devised* 
or  the  provision  made  bj  the  testator  for  these  devisees. 

The  evident  intention  of  the  testator,  as  manifested  by  this 
clause  of  the  will,  was  to  limit  the  quantity  of  his  estate  to  be 
taken  or  received  by  his  son  John  A.  and  his  daughter  Mary 
A.  to  the  specific  devise  of  the  land  mentioned  in  clause  nine. 
This  intention  is  clearly  and  unambiguously  expressed.  The 
difficulty  arises,  however,  not  in  respect  of  any  uncertainty  as 
to  the  intent  expressed  in  this  clause  of  the  will,  but  beoause 
of  the  repugnancy  existing  between  this  and  the  eleventh  or 
residuary  clause.  The  latter  clause  provides,  as  we  have  seen, 
that  all  the  rest  and  residue  of  the  testator's  real  estate  not 
specifically  devised,  and  all  his  personal  estate,  shall  be  sold 
by  his  executor,  and  after  paying  debts,  etc.,  the  remainder  be 
divided  among  his  heirs  as  follows:  to  his  wife  one-third  part 
thereof,  '*  and  the  remainder  to  my  children  in  equal  portions, 
share  and  share  alike,  their  heirs  and  assigns,  forever,  abso* 
lute."  It  will  be  observed  that  the  testator  here  again  uses 
the  word  '*  portion  "  as  the  equivalent  of  part  or  share. 

It  is  apparent  that  if  the  appellant  and  his  sister  Mary  A. 
are  held  to  be  included  in  this  general  residuary  clause,  the 
provision  of  clause  nine,  that  the  land  therein  devised  shall  be 
in  full  of  all  they  shall  receive  from  the  estate  of  the  testator, 
is  rendered  nugatory.  There  is,  therefore,  it  is  said,  repug- 
nance between  these  two  clauses,  and  that  in  such  case  the 
later  provision  must  control.  The  rule  is  well  established  in 
this  state,  as  elsewhere,  that  when  the  clauses  of  a  will  are  ir- 
reconcilable and  the  regugnance  in  vincible,  the  later  clause  will 
generally  prevail:  Brownfield  v.  WiUon^  78  111.  470;  MurfiU  v. 
Jessop,  94  111.  168;  8  Jarman  on  Wills,  705;  1  Redfield  on 
Wills,  443-445. 

In  matters  of  so  great  solemnity  as  making  a  testamentary 
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disposition  of  property  it  cannot  be  presumed  that  a  testator 
would  purposely  make  inconsistent  provisions,  incapable  of 
being  carried  into  effect.  Unlike  conveyance  by  deed,  in  which 
the  first  complete  grant  leaves  nothing  in  the  grantor  to  be 
subsequently  conveyed,  a  will  remains  ambulatory,  and  the 
latest  expressed  intention  is  to  be  given  operation;  and  as 
the  testator  might  have  changed  his  mind  during  the  drafting 
of  his  will,  there  being  no  way  of  accounting  for  or  removing 
the  repugnancy,  it  will  be  presumed  that  he  did,  after  writing 
the  former  clause,  change  his  purpose,  and  that  the  subsequent 
dause  gives  expression  to  a  later  formed  intention.  The  rule 
is  adopted  by  the  courts  as  an  aid  to  finding  the  real  intention 
of  the  testator  as  finally  expressed  in  his  will,  and  arises  out 
of  the  very  necessity  of  the  case,  and  rests  upon  the  single 
presumption  of  fact  of  change  of  intention  while  writing  the 
wilL  The  fundamental  rule  of  construction  being,  as  we  have 
fleen,  that  the  intention  is  to  be  found  from  a  consideration  of 
the  whole  will,  and  such  construction  given  as  will  uphold  all 
of  its  provisions  and  give  to  each  clause  and  part  its  just 
operation  and  effect,  it  follows  that  the  presumption  of  the 
fact  upon  which  the  rule  is  predicated  will  never  be  indulged 
or  the  rule  applied  until  it  is  found,  by  the  application  of  all 
other  rules  of  construction,  that  the  difficulty  is  unsolved  and 
the  clauses  remain  invincibly  repugnant:  Redfield  on  Wills, 
445-452,  and  cases  cited;  MorraU  v.  Sutton,  1  PhiU.  Ch.  532. 

The  tendency  of  modem  American  decisions  at  least  is  to* 
ward  reconciling  the  apparent  repugnancy,  if  possible,  with- 
out adopting  unreasonable  or  absurd  constructions;  so  much 
flo^  that  it  is  stated  by  the  learned  author  just  cited,  *Uhat  it 
is  now  becoming  very  uncommon  with  us  to  hear  a  court  de* 
olare  a  will,  or  any  of  its  provisions,  wholly  inoperative  by  rea* 
son  of  repugnancy  or  uncertainty'':  Redfield  on  Wills,  p.  468. 
The  mle,  therefore,  which  sacrifices  the  former  clause  because 
inconsistent  with  a  later  one  is  never  applied,  except  upon  fail* 
ure  to  give  such  construction  as  renders  the  whole  will  effective 
and  allows  each  provision  to  stand.  Hence  it  has  been  held, 
that  to  enable  the  court  to  uphold  all  the  provisions  of  the 
will,  it  is  permissible  to  resort  to  every  reasonable  intend* 
ment, —  to  reverse  the  relative  order  of  the  devises  or  bequests, 
and  to  transpose  the  different  provisions  of  the  will,  if  it  be 
possible  thereby  to  render  them  consistent  and  give  effect  to 
each:  Mutter^i  Appeal,  88  Pa.  St.  314;  Cawnhoven  v.  Shuler,  2 
Paige,  122;  21  Am.  Dec.  73;  Pruden  v.  Pruden,  14  Ohio  St. 
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251;  LangJ^m  ▼.  Sanford,  19  Ves.  641;  BroetUhanlr.  Johnson^ 
30  Beav.  205;  Ridou^  v.  Dowding,  1  Atk.  419;  HatfiMw.  Snider^ 
42  Barb.  615;  Crignnan  ▼•  Criiamanj  6  Ired.  498;  and  ao  vo» 
pugnant  words,  in  whatever  portion  of  the  wlU  they  occnr^ 
which  contravene  the  evident  general  purpose  and  intention 
of  the  testator  as  clearly  expressed,  may  be  rejected  or  trans^ 
posed,  or  limited  and  controlled  by  other  and  prior  provisions^ 
and  by  the  general  purpose  and  intent  thus  clearly  mani-- 
fested:  HoUiday  v.  Diax>n,  27  111.  83;  WaUington  v.  Waldron^  4 
De  6ex,  M.  &  G.  259;  Boon  v.  Comforth,  2  Ves.  Sr.  277;  Jane^ 
T.  Prices  11  Sim.  557. 

Further  discussion  of  the  general  rule  will  be  unnecessary,, 
as  we  are  not  required  to  go  to  so  great  length  in  the  oonstrao* 
tion  of  this  will  as  many  of  the  cases  have  gone.    It  is  also  a 
familiar  rule  in  the  construction  of  wills,  that  general  provi* 
sions  in  a  will  must  give  way  to  specific  provisions  —  that 
where  there  is  a  general  devise  of  property  in  one  part  of  tha 
will  and  a  specific  disposition  of  the  same  property  in  another 
part,  these  are  to  be  regarded  generally  as  excepted  oat  of 
the  general  devise:  Redfield  on  Wills,  446,  and  cases  cited. 
Moreover,  a  general  residuary  clause,  being  ordinarily  intro- 
duced by  the  testator  to  prevent  intestacy  as  to  any  part  of 
his  estate,  will  generally  be  construed  as  intended  for  nothing 
more  than  a  disposition  of  those  portions  of  the  estate  not  pre- 
viously disposed  of,  and  in  such  case  the  presumption  of  a 
change  of  purpose  in  the  testator's  mind  while  preparing  his 
will  cannot  arise:  Redfield  on  Wills,  446,  and  cases  cited* 
The  specific  directions  in  the  will,  where  the  mind  of  the  tea* 
tator  has  been  directly  and  intelligently  directed  to  them,  are 
much  safer  guides  to  his  intention  than  general  provisions, 
which  do,  by  virtue  of  their  generality,  contravene  the  specifio 
provision,  but  which  might  or  might  not  have  been  so  intended; 
and  especially  is  this  so  where,  as  in  this  case,  the  general 
provision  is  a  residuary  clause,  which,  as  we  have  said,  mighty 
as  it  generally  is,  have  been  inserted  with  the  sole  view  of  the 
disposition  of  any  residuum  of  the  estate  not  before  devised. 
Here  the  testator  made  specific  devises  to  all  his  children,  of 
land,  and  accompanied  the  devise  to  appellant,  and  his  sister 
Mary  Ann,  with  the  express  provision  that  the  land  devised 
was  to  be  in  full  of  their  portion  of  his  estate,  both  real  and 
personal.    Nothing  can  be  clearer  than  the  intention  thus  ex* 
pressed  that  neither  appellant  nor  Mary  A.  should  participate 
in  the  estate  of  the  testator  further  than  the  specifio  devise 


Oct.  1891.]  DicKisoN  V.  DioKisoa;  168 

made  to  them«  It  was  to  be,  as  we  have  seen,  the  complete 
measure  of  all  they  should  take  out  of  the  estate  of  the  testa- 
tor,  **  both  real  and  personal/'  and  excluding  them  from  fur* 
ther  participation.  Following  this  clause  comes*  a  specific 
devise  of  other  lands,  without  limitation,  to  another  son, 
Griffith  A.,  and  then  follows  the  general  clause  before  quoted. 
By  that  clause  the  residue  of  the  testator's  property,  real  and 
personal,  is  to  be  sold,  and  after  the  payment  of  debts,  to  be 
divided,  one  third  to  the  testator's  widow,  Sarah  A.  Dickison, 
and  the  remainder  to  his  children,  share  and  share  alike.  It 
is  apparent  that  in  making  this  clause  the  testator  intended 
especially  to  provide  for  his  wife,  giving  her  one  third  of  the 
nsidae,  which  she  could  not  otherwise,  as  his  widow,  have 
taken  without  renouncing  the  previous  specific  provision  for 
her  benefit.  The  care  taken  in  naming  her  evinces  the  solici- 
tude of  the  testator  in  her  behalf,  undoubtedly  arising  from 
the  fact,  as  shown  by  the  record,  that  no  formal  marriage  had 
been  solemnized  between  them,  and  at  most  a  common*law 
marriage  only  existed,  which  might  be  contested.  Beycnd 
the  naming  of  his  then  wife,  no  one  else  is  named  —  the  resi- 
due is  to  be  divided  among  his  children  without  further  des- 
ignation. There  are  no  other  words  indicating  an  intention 
to  abrogate  or  destroy  the  limitation  coupled  with  the  devise 
to  appellant. 

It  is  much  more  probable  that  the  testator  introduced  the 
residuary  clause  primarily  to  protect  his  widow,  and  secondly, 
to  give  efiTect  to  the  limitation  coupled  with  the  devise  in  the 
ninth  clause  of  the  will,  by  preventing  any  portion  of  his 
estate  from  becoming  intestate  estate,  and  distributable  to  his 
heirs,  including  appellant,  than  that  he  had  changed  his  pur- 
pose after  the  writing  of  the  second  preceding  clause.  Espe- 
cially is  this  so  when  we  consider  that  all  that  portion  of 
clause  nine  repugnant  to  the  residuary  disposition  could  have 
been  erased  or  expunged  without  in  the  least  affecting  the 
fipecific  devise  made.  The  intention  of  the  testator  must  con- 
trol when  it  can  be  ascertained,  and  we  are  of  the  opinion  that 
it  is  clearly  manifest  that  the  testator  intended  to  exclude 
appellant  from  participation  in  his  estate  beyond  the  specific 
devise  made  to  him.  The  will,  taken  and  considered  as  a 
whole,  leaves  no  serious  doubt  of  that  intention.  The  testar 
tor  had  just  previously  excluded  appellant  from  participation 
in  any  residue  of  his  estate  then  existing  or  thereafter  to  be 
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acqniredy  and  nndoubtedly,  having  in  mind  this  provlBioiiY 
made  the  general  provision  subject  to  it. 

Nor  IS  this  rendered  less  certain  by  the  codicil  made  by  the 
testator,  ft  is  trae  that  he  therein  says  that  he  had,  in  and 
by  his  willy  ^^made  devises  to  all  my  children  then  bom'';  bat 
the  purpose  of  the  codicil,  and  to  what  devises  the  testator 
referred,  is  clearly  apparent  Thereby  he  makes  a  specific 
devise  to  a  son  born  subsequently  to  the  making  of  the  origi- 
nal will,  and  of  the  same  kind  as  those  specifically  made  to 
his  other  children.  Indeed,  he  takes,  by  the  codicil,  the  land 
specifically  devised  to  his  daughter  Roxie  by  the  will,  and 
gives  it  to  the  after-born  son,  and  in  lieu  thereof  specifically 
devised  another  tract  of  land  to  the  daughter.  He  had,  as  is 
said  in  the  codicil,  by  his  will  made  devises  to  all  of  his  chil- 
dren. He  had  specifically  devised  to  each  a  tract  or  tracts  of 
land,  as  he  was  then  doing  for  his  younger  son,  born  after  the 
making  of  the  will,  and  to  such  specific  devises  alone  the  lan- 
guage of  the  codicil  may  be  referred.  It  was  these  he  mani* 
festly  had  in  mind,  and  to  which  his  attention  was  attracted 
in  making  like  provision  for  his  other  and  after-born  child. 

We  are  of  opinion  that  the  provisions  of  this  will  clearly 
evince  an  intention  to  exclude  appellant  from  participation  in 
any  residue  of  his  estate,  and  that  the  appellate  court  held 
correctly  in  excluding  him  from  participating  therein. 

The  judgment  of  the  appellate  court  affirming  the  decree  of 
the  circuit  court  is  affirmed. 


In  the  OEM  of  Ridtmr  ▼.  Keuler,  138  IlL  636,  it  wm  held  that  the  inten* 
tlon  of  a  testator  mnst  be  determined  from  the  langoage  of  the  whole  will, 
and  that  no  oonstmotion  shonld  be  adopted  which  does  ?iolenoe  to  the  Ian* 
guage  of  any  provision,  so  long  as  the  different  provisions  ean  be  harmon* 
iied  and  oonstraed  together.  In  that  case  the  testator  in  his  will  showed  an 
intention  to  give  his  widow  a  life  estate  in  all  his  real  estate^  and  it  was  held 
by  the  oonrt  that  snoh  intention  was  not  defeated  by  a  devise  of  certain  lots 
in  the  next  saoceeding  clause  to  a  son  or  daughter  in  fed  simple,  bnt  that  the 
widow  took  a  life  estate  in  snoh  lots,  and  the  son  or  daughter  the  remainder. 

Wills —Ck>N8TRnonoN  —  TsirrATO&'s  Ihtknt.  —In  construing  a  will  the 
first  and  great  object  is  to  ascertain  the  intention  of  the  testator  from  the  in- 
strument itself  and  carry  that  intent  into  effect  when  it  does  not  conflict 
with  the  law:  Cfresapy.  Cresap,  34  W.  Va.  310;  UEtornecm  t.  Hemjumel^  89 
Mich.  428;  28  Am.  St.  Rep.  310;  Chrtene  t.  Greene,  125  N.  Y.  606;  21  Am. 
St  Rep.  743,  and  note;  Oobel  v.  Woff,  113  N.  7.  405;  10  Anu  St.  Rep.  464» 
and  note;  JaudanY.  Dneker,  27  8. 0.  296',  JHcOtew.  HaU,  2^8,0.179;  Boatd^ 
man,  PelUioner,  16  R.  L  131;  Watei  t.  Templeion,  83  Mich.  177|  Lake  ▼. 
Copeland,  82  Tez.  464;  In  re  Rogen,  94  GsL  h2l^\*Nea  Orletuu  ▼.  Bardie^  4S 
La.  Ann.  251;  Succession  of  Blakeman,  43  La.  Ann.  846.  See  also  note  to 
V.  EllioU,  10  Am.  St.  Rep.  69. 
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WiLia  —  RipnairAKT  Clausms — Rvxcnoir  of:  S«e  nolo  to  Mote  </ 
AvnC,  19  Am.  St.  lUpw  644, 64&  In  oonatraing  a  will  th«  teitator's  partioa* 
Inr  intent,  shown  by  a  ainglo  proyiaion  standing  by  itsolf,  must  yield  to  the 
geueral  leading  intent  as  manifested  by  the  whole  instmment:  Phelp$  t.  BcUeB, 
M  Conn.  11;  1  Am.  St.  Rep.  92»  and  note.  Rejecting  words  inconsistent 
with  the  other  parts  of  the  will,  see  note  toOoodew.  Ooode^  66  Am.  Dee.  63& 

Wills— Resibuaxt  Olaitu— ConsTRncnoir  ofi  See  note  lo  Jomm  ▼• 
itoooob  28  Am.  Rep.  ^  also  L<imb  ▼•  Lamb,  131  N.  T.  227. 
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BlAHKiiro — Ghsok,  What  AMogN«  to  Patkbiit  of.  — Where  a  bank  re- 
oeives  a  oheok  drawn  on  it,  stamps  it  as  paid,  and  enters  the  amount 
thereof  to  the  credit  of  the  holder  presenting  it,  this  amounts  to  a  pay* 
mant  of  the  oheok,  althongh  the  bank  may  fail  to  charge  the  account  of 
the  drawer  on  its  books  with  the  amount;  and  after  such  payment  the 
bank  has  no  right  to  charge  baek  the  amount  of  the  oheok  to  tho  aooonnt 
of  the  depositor  without  his  oonsent. 

Bahkimo — AocsFrAXGS  OF  Chtck  MAxn  Bank  Dbbtob  of  Dspootob, 
WHKN.  —  When  a  oheok  is  offered  as  a  deposit  to  the  bank  on  whioh  it 
is  drawn,  and  is  received  as  snoh,  the  check  being  genuine,  in  the  ab« 
senoe  of  fraud,  the  bank  becomes  the  debtor  of  the  depositor,  the  title 
to  tho  deposit  passes  to  the  bank,  and  the  transaction  is  conclusive  and 
execnted  between  the  parties,  and  this  whether  the  books  of  the  bank 
are  correctly  kept  or  not. 

BavK'  Bank's  Oblioation  to  Pat  Ohxok  Dbpinm  on  AorvAL  Stati  of 
D&awbb's  Aoooitht.  —  The  obligation  of  a  bank  to  pay  a  check  drawn 
upon  it^  or  its  right  to  refuse  payment  thereof  depends  upon  the  aotual 
state  of  the  drawer's  bank  account  at  the  time  of  its  presentment  and 
not  upon  what  the  bank  books  may  then  show. 

Swiftf  Campbell  and  Jtmes^  for  tho  appellant. 
BUbee  and  Reed^  for  the  appellees. 

Cbaiq,  J.  This  was  an  action  of  assninpsit,  brought  bj 
appellees,  Gregg,  Son  A  Co.,  on  a  check  for  seven  thousand 
dollars,  which  was  dated  June  16,  1887,  drawn  on  the  Ameri- 
can  Exchange  National  Bank  of  Chicago,  by  C.  J.  Kershaw 
A  Co.,  payable  to  the  order  of  Oregg,  Son  A  Co.  The  declara- 
tioned  contained  a  special  count  on  the  check,  in  which  it  was 
averred  that  the  bank  refused  to  pay  the  check,  although  it  had 
money  on  deposit  to  the  credit  of  C.  J.  Kershaw  A  Ca  when 
payment  was  demanded.  The  declaration  also  contained  the 
common  money  counts  and  a  count  on  an  account  stated. 

It  appears  from  the  record  that  the  check  was  received  by 
Gregg,  Son  A  Co.  on  the  morning  of  June  15,  1887,  and  at 
eleven  o'clock  of  that  morning  it  was  presented  to  the  bank, 
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with  a  request  that  the  bank  certify  the  check.  This  bein^^ 
refused,  about  ten  minutes  later  the  check  was  again  pre* 
sen  ted,  and  a  demand  again  made  for  certification  or  pay- 
ment, which  was  also  refused.  At  the  close  of  business  in  the 
afternoon  of  June  14th,  the  books  of  the  bank  showed  a  credit- 
balance  to  the  account  of  G.  J.  Kershaw  A  Co.  of  $11,401.17, 
and  on  the  morning  of  June  15th  Kershaw  &  Co.  deposited  to 
their  credit  $399,200.  There  were  therefore  sufficient  fund» 
in  the  bank  to  the  credit  of  Kershaw  &  Co.,  as  appeared  froo^ 
the  books  of  the  bank,  to  pay  the  check  when  payment  waa 
demanded,  unless  the  bank  had  the  right  to  deduct  from  the 
account  of  Kershaw  &  Co.  a  certain  check  for  $256,800,  which 
had  been  drawn  on  the  bank  by  Kershaw  A  Co.,  in  favor  of 
D.  Eggleston  and  Son,  on  June  13th,  two  days  before.  This 
check,  on  the  afternoon  of  June  Idth,  was  taken  to  the  bank  by 
D.  Eggleston  and  Son,  properly  indorsed  by  them.  The  bank 
accepted  the  check,  stamped  it,  paid  it,  and  placed  the  amount 
thereof  to  the  credit  of  D.  Eggleston  and  Son.  But  the  bank 
did  not  then  charge  the  check  to  the  account  of  Kershaw  &  Co. 
If  the  bank  had  charged  the  check  to  the  account  of  Kershaw 
&  Co.,  their  account  would  have  been  largely  overdrawn.  It 
also  appears  that  on  the  afternoon  of  June  14th  the  bank 
charged  back  the  check  for  $256,800  to  the  account  of  D.  Eg- 
gleston and  Son,  but  the  evidence  fails  to  show  any  authority 
for  this  action  from  D.  Eggleston  and  Son. 

The  attorneys  for  appellant  have  argued  at  some  length,  in 
their  brief  and  argument  filed  in  this  court,  the  questions  of 
fact;  but  as  we  do  not  review  controverted  questions  of  fact^ 
it  will  serve  no  useful  purpose  to  allude  to  that  branch  of  the 
argument  further  than  may  be  necessary  to  pass  upon  the 
ruling  of  the  court  on  the  instructions  to  the  jury. 

Several  grounds  have  been  urged  for  a  reversid  of  the  judg- 
ment, but  in  the  view  we  take  of  the  record  but  one  question 
need  be  considered. 

On  the  trial  appellant  requested  the  court  to  give  the  fol* 
lowing  instruction,  which  the  court  refused,  and  an  exception 
was  taken:  — 

''On  behalf  of  the  defendant  the  court  instructs  the  jury^ 
that  if  the  jury  finds  from  the  evidence  that  D.  Eggleston  and 
Son  kept  a  bank  account  with  defendant,  and  that  the  check 
of  Kershaw  &  Co.  to  D.  Eggleston  and  Son  for  $256,878.18 
was  credited  by  defendant  to  the  account  of  D.  Eggleston  and 
Son  on  June  13,  1887,  such  crediting  of  the  check  to  the 
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count  of  Bggleston  and  Son  amounted,  in  law,  to  a  payment  of 
the  check  by  defendant,  and  defendant  had  the  right  to 
charge  eaid  check  to  the  account  of  Kershaw  A  Co.  before 
paying  the  check  in  this  suit;  and  if  the  jury  find,  from 
the  evidence,  that  defendant  charged  back  the  check  for 
9256,878.18  to  the  account  of  D.  Eggleston  and  Son  on  June 
14th,  stilL  the  right  of  defendant  to  charge  to  the  account  of 
Kershaw  &  Co.  the  check  for  $256,878.18  before  paying  the 
check  in  suit  would  not  be  changed,  unless  the  jury  farther 
find,  from  the  evidence,  that  D.  Eggleston  and  Son  consented 
to  the  charging  back  of  the  check  to  their  account  on  June 
14th.  The  mere  fact  that  the  check  for  $256,878.18  was  not 
charged  to  Kershaw  &  Co.  on  the  books  of  defendant  till  after 
the  check  in  suit  was  presented,  if  the  jury  find  such  to  be 
the  fact,  will  not  entitle  plaintiffs  to  recover,  unless  the  jury 
find,  from  the  evidence,  that  after  charging  to  Kershaw  A 
Co.  the  check  for  $256,878.18  there  was  sufficient  money  to 
the  credit  of  Kershaw  A  Co.  to  pay  the  check  in  suif 

As  has  been  seen,  the  check  Kershaw  A  Co.  gave  to  D.  Eg- 
gleston and  Son  was  presented  to  the  bank  for  payment,  prop- 
erly indorsed  by  the  payees.  The  bank  received  the  check, 
stamped  it,  paid  it,  and  placed  the  amount  thereof  to  the 
credit  of  D.  Eggleston  and  Son  upon  the  books  of  the  bank* 
Thia  must  be  regarded  as  a  payment  of  the  check.  The  trans- 
action was  as  complete  a  payment  as  if  the  bank,  when  the 
check  was  presented,  had  paid  in  money  the  amount  thereof 
into  the  hands  of  D.  Eggleston  and  Son,  and  they,  in  turn,  had 
deposited  the  money  in  the  bank  to  their  credit  When  the 
check  was  presented  and  accepted  by  the  bank  and  canceled, 
and  deposited  to  the  credit  of  D.  Eggleston  and  Son,  as  between 
the  depositors  and  the  bank,  the  transaction  was  closed,  and 
the  bank  had  no  authority  afterward,  without  the  consent  of 
D.  Bggleston  and  Son,  to  charge  the  check  back  to  their  ao- 
count.     That  act,  without  such  consent,  was  a  nullity. 

In  Oddie  ▼.  National  City  Bank,  45  N.  Y.  785,  6  Am.  Rep. 
160,  the  court,  in  discussing  a  transaction  of  this  character, 
says:  **  Here  the  plaintiffs  clearly  put  in  the  check  as  a  de- 
posit, and  the  defendants  as  dearly  received  it  as  such,  and 
eredited  the  plaintiffs  with  it.  The  credit  on  the  deposit  ticket 
was  as  significant  an  act,  evincing  the  consent  of  the  defend* 
ants  to  the  payment  of  it,  as  if  made  upon  the  pass-book  of  the 
plaintiffs  and  entered  upon  the  books  of  the  bank.  Financial 
business  is  transacted  at  banks  in  large  amounts  with  great 


174      Amsbioan  Exchange  Nat.  Bank.  v.  Gregg.    [THiiuhh^ 

rapidity,  but  according  to  definite  and  certain  rulee,  which  are 
well  understood  and  acted  upon  by  those  engaged  in  that  busi- 
ness. Very  little  is  said  but  very  much  is  understood,  and 
there  is  an  absence  of  all  formalities  which  tend  to  embarrass 
the  facility  of  doing  the  business.  In  determining  the  legal 
effect  of  such  transactions,  we  must  apply  the  same  rules  appli- 
cable to  all  contracts  and  business  affairs,  and  effectuate  and 
carry  out  the  intention  of  the  parties,  to  be  gathered  from 
their  acts  and  declarations  and  the  accustomed  and  under- 
stood course  of  the  particular  business.  Applying  these 
rules,  there  can  be  no  doubt  but  there  was  an  express  demand 
on  one  side,  and  consent  on  the  other,  that  this  check  should 
be  placed  to  the  credit  of  the  plaintiffs  as  a  deposit  The  le- 
gal effect  of  the  transaction  was  precisely  the  same  as  though 
the  money  had  been  first  paid  to  the  plaintiffs  and  then  de- 
posited. When  a  check  is  presented  to  a  bank  for  deposit, 
drawn  directly  upon  itself,  it  is  the  same  as  though  payment 
in  any  other  form  was  demanded.  It  is  the  right  of  the  bank 
to  reject  it,  or  to  refuse  to  pay  it,  or  to  receive  it  conditionally^ 
as  in  Pratt  y.  Foote^  9  N.  Y.  468;  but  if  it  accepts  such  a 
check,  and  pays  it,  either  by  delivering  the  currency  or  giving 
the  party  credit  for  it,  the  transaction  is  closed  between  the 
bank  and  such  party,  provided  the  paper  is  genuine." 

In  Morse  on  Banking,  page  321,  it  is  said:  *'But  if,  at  the 
time  the  holder  hands  in  the  check,  he  demands  to  have  it 
placed  to  his  credit,  and  is  informed  that  it  shall  be  done,  or 
if  he  holds  any  other  species  of  conversation  which  practically 
amounts  to  demanding  and  receiving  a  promise  of  a  transfer 
of  credit  as  equivalent  to  an  actual  payment,  the  effect  will 
be  the  same  as  if  he  had  received  his  money  in  cash,  and  the 
bank's  indebtedness  to  him  for  the  amount  will  be  equally 
fixed  and  irrevocable." 

In  National  Bank  v.  Burkhardt,  100  U.  8.  686,  the  quota- 
tion from  Morse  and  the  case  of  Oddie  v.  National  City  Bank^ 
45  N.  Y.  735,  6  Am.  Rep.  160,  are  quoted  with  approval,  and^ 
the  doctrine  therein  announced  fully  sanctioned. .  Where  a 
check  is  offered  as  a  deposit,  and  received  as  such,  the  check 
being  genuine,  in  the  absence  of  fraud  the  bank  becomes  the 
debtor  of  the  depositor,  and  the  title  of  the  deposit  passes  to 
the  bank;  and  no  reason  is  perceived  why  the  transaction 
should  not  be  conclusive  and  an  executed  one  between  the 
two  parties.  Indeed,  any  other  rule  would  embarrass  the 
transaction  of  business  between  banks  and  their  depositors. 
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From  what  has  been  said,  if  we  are  correct,  it  follows  that 
the  court  erred  in  refusing  the  instruction. 

Something  has  been  said  in  regard  to  the  fact  that  the  check 
given  to  D.  Eggleston  and  Son  had  not  been  actually  charged 
to  Kershaw  &  Co.  on  the  books  of  the  bank  until  after  the 
check  involved  was  presented  and  payment  demanded.  We 
do  not  regard  this  as  a  controlling  element  in  the  case.  This 
was  a  matter  of  book-keeping,  and  the  rights  of  the  parties  are 
not  to  be  determined  merely  from  the  manner  in  which  books 
are  kept.  When  the  check  in  question  was  presented,  the 
question  was,  whether  Kershaw  &  Co.  at  the  time  had  funds 
in  the  bank  sufficient  to  pay  it.  If  they  had,  the  bank  was 
bound  to  pay  the  check;  otherwise,  not  In  determining  this 
question  the  bank  had  the  right  to  take  into  consideration  a 
check  drawn  by  Kershaw  &  Co.,  which  had  in  good  faith  been 
previously  paid,  although  such  check  remained  on  a  spindle 
in  the  bank  and  had  not  been  entered  up  by  the  book-keeper. 
In  other  words,  when  a  check  is  presented  to  a  bank  for  pay- 
ment, the  bank  will  take  into  consideration  all  the  funds 
which  it  has  received  from  the  drawer  subject  to  check  to  that 
time,  and  the  total  amount  of  all  sums  up  to  that  time  which 
it  has  paid  out  on  his  account.  A  balance  thus  ascertained 
will  determine  the  obligation  of  the  bank  to  pay  or  its  right 
to  refiise  payment,  regardless  of  the  fact  whether  the  amounts 
deposited  or  the  checks  paid  may  have  reached  the  bank 
ledger  or  not. 

For  the  errors  indicated,  the  judgments  of  the  appellate  and 
circuit  courts  will  be  reversed,  and  the  cause  will  be  remanded 
to  the  circuit  court.  

Bakktvo  —  CHtOKB — Diposrr.  —  Where  a  bank  receives  from  the  payee 
a  genuine  cheek  drawn  npon  itself  by  aonstomer,  as  a  depoeit,  it  becomes  ak 
once  the  debtor  of  the  depositor  for  the  amount:  Oddk  t*  Natkmal  Bank,  45 
N.  T.  736;  6  Am.  Rep.  160.  The  contrary  doctrine  is  held  in  National  etc 
Trtut  Co,  ▼.  McDonald^  61  CaL  64;  21  Aul  Rep.  697.  So  a  check  as  a  de- 
poeit does  not  establish  the  relation  of  debtor  by  the  bank  to  the  depositor! 
Fim  NaL  Bank  ▼.  OreemriOe  KaL  Bank,  S4  Tex.  40;  Bapp  ▼.  Natkmal  Bank, 
136  Pa.  8L  42&  Cheeks  or  other  evidences  of  debt  accepted  by  a  bank  in 
good  faith  as  deposits^  and  credited  as  so  mnch  money,  transfer  their  title 
to  the  bank,  and  it  becomes  legally  liable  to  the  depositor  as  for  so  mnch 
money:  Wa»9im  v.  Lamb,  120  Ind.  614;  16  Am.  St.  Rep.  342,  and  note;  and 
•o  a  iMnk  that  has  received  money  from  a  customer  and  credited  it  to  him  on 
its  bookfc  cannot  be  afterward  heard  to  say  that  it  belongs  to  some  one  else; 
rtrU  NaL  Bank  ▼.  Maaon,  96  Pa.  St.  113;  40  Am.  Rep.  632.  See  also  Bailey 
r.  Pa,  drk/ife,  134  111.  ISa 
I  Banks  —  Liability  to  Pat  Checks  Drawn  bt  DsposrroRS:  See  Lymdk 

f.  FkU  IfaL  Bamk,  107  N.  7. 179|  I  Am.  St.  Rep.  S03.  and  note. 
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Ohio  and  Mississippi  Bailway  Go.  t;.  Bamby. 

[]»  XLLDfOlB,  9.] 

&AiCiWATB  ~  Ploodb.  —  A  nilroftd  company,  in  eonttraeting  and  maintain- 
ing erabankinents  bordering  upon  a  watercourse,  is  bound  not  only  to 
anticipate  and  provide  for  the  flow  of  the  natural  rise  and  fall  of  tha 
waters  during  the  year,  but  also  for  the  floods  and  freshets  which  occur 
at  longer  periods  or  interyals,  and  which,  from  having  been  known  to 
occur,  may  reasonably  be  expected  a|i;ain. 

Railways  —  Floods  —  Duty  to  Protidb  AOAnrar.  —  Altbongh  a  rainfall 
may  be  more  than  ordinary,  yet  if  it  be  such  as  has  occasionally  occurred 
at  irregular  intervals,  it  is  to  be  foreseen  that  it  may  occur  again,  and  it 
is  the  duty  of  those  changing  or  restraining  the  flow  of  water  to  provide 
against  the  consequences  that  will  result  from  itb 

Railways  —  Floods  —  Liabilfty  for  Injitrixs  RnvLTiiro  fboie.  —  In  aa 
action  against  a  railroad  company  to  recover  damages  for  the  obatmction 
of  the  flow  of  water  in  a  stream  by  an  embankment  and  thereby  over^ 
flowing  adjoining  lands,  the  company  is  liable  if  it  has  not  provided  for 
the  escape  of  the  water  of  such  unusual  or  extraordinary  floodi»  as  It 
should  reasonably  have  anticipated  would  oooasi^mally  occur  in  the  f«* 
tare,  because  they  had  occasionally  occurred  at  intarval%  tboogk  «f 
irregular  duration,  in  the  past 

PoUard  and  Werner^  for  the  appellant. 
James  if.  Hay^  for  the  appellee. 

ScHOLFiBLD)  J.  This  is  an  action  for  negligence  in  oon* 
etructing  and  maintaining  an  embankment  for  a  railroad  track 
over  the  bottom  lands  bordering  a  watercourse,  whereby  water 
that  would  otherwise  have  flowed  away  was  backed  and  thrown 
upon  lands  possessed  by  the  plaintiff,  and  his  crops  growing 
thereon  were  damaged.  The  defendant  pleaded  not  guilty, 
and  upon  the  trial  endeavored  to  prove  that  the  backing  of 
the  water  upon  the  lands  possessed  by  the  plaintiff  and  doing 
the  injury  complained,  of  was  caused  by  an  extraordinary 
rainfall. 

At  the  request  of  the  defendant  the  court  submitted  the  fol- 
lowing interrogatory  to  the  jury,  namely:  ''Was  the  plaintiff's 
damage  which  is  compluned  of,  the  direct  result  of  an  extra* 
ordinary  rainfall  on  June  16,  18887"  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  but  neglected  to  return  any 
answer  to  the  interrogatory.  The  defendant  then  moved  the 
court  to  require  the  jury  to  again  retire  to  their  room  and 
agree  upon  an  answer  to  the  interrogatory,  and  return  it  into 
court  with  their  verdict;  but  the  court  overruled  the  mokkMi 
and  gave  judgment  upon  the  verdict,  and  this  ruling  presents 
the  only  question  for  our  determination  upon  this  record. 
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« 

We  think  the  qaention,  as  Bubmitted,  was  immatariaL 
Language  majy  indeed,  be  found  seeming  to  hold  otherwise 
in  MeOoy  y.  Danley,  20  Pa.  St  89;  67  Am.  Deo.  680,  and  PUt$- 
hurg  etc.  Ry  Co.  y.  OiUeland^  56  Pa.  St.  445;  94  Am.  Deo.  97; 
but  we  tbink  the  rule  is  more  accurately  stated  in  Qray  y. 
iTorrw,  107  Mass.  492,  9  Am.  Rep.  61,  and  May&r  of  New  York 
y.  Bailey f  2  Denio,  438.  In  the  former  case,  which  was  an 
action  for  injuries  to  plaintiff's  coal  yard  by  maintaining  a 
mill-dam  in  an  unsafe  condition,  it  was,  among  other  things, 
said:  ^^And  it  is  not  enough  that  the  dam  is  sufficient  to  re- 
sist ordinary  floods,  for  if  the  stream  is  occasionally  subject 
to  great  freshets,  those  must  likewise  be  guarded  against,  and 
the  measure  of  care  required  in  such  cases  must  be  that  which 
a  discreet  person  would  use  if  the  whole  were  his  own.  In 
Mayor  of  New  York  y.  Bailey^  2  Denio,  488,  it  was  held  that 
the  dam  should  be  sufficient  to  resist  not  merely  ordinary 
freshets,  but  such  extraordinary  floods  as  may  be  reasonably 
anticipated."  So  in  Nichols  y.  Moreland,  2  L.  R.,  Ex.  D.  1, 
where  the  aotion  was  for  permitting  water  to  escape  from  ar^ 
tificial  lakes  upon  the  defendant's  land,  and  to  thereby  destroy 
certain  bridges,  and  the  defense  was  that  the  injury  was 
caused  by  the  act  of  God,  it  was  said:  ^'Howeyer  great  the 
flood  had  been,  if  it  had  not  been  greater  than  floods  that  had 
happened  before  and  might  be  expected  to  occur  again,  the 
defendant  might  not  haye  made  out  that  she  was  free  from 
hvHi;  but  we  think  she  ought  not  to  be  held  liable  because 
she  did  not  prevent  the  effect  of  an  extraordinary  aot  of  na- 
ture which  she  could  not  anticipate."  This  is  quoted  with 
approyal  in  Ntiro-Pkoephate  etc.  Co.  y.  London  etc  Docks  Co,^  9 
L  R.,  Ch.  Diy.  516,  and  it  is  obseryed  in  the  latter  case,  that 
^to  say  that  a  thing  could  not  reasonably  haye  been  antid* 
pated,  is  to  say  that  it  is  the  act  of  God." 

The  principle  clearly  is,  that  although  a  rainfall  may  be 
more  than  ordinary,  yet  if  it  be  such  as  has  occasionally  oc- 
curred, and,  it  may  be,  at  irregular  interyals,  it  is  to  be  fore- 
seen that  it  will  occur  again,  and  it  is  the  duty  of  those 
changing  or  restraining  the  flow  of  water  to  provide  against 
the  consequences  that  will  result  from  it.  It  is  within  the 
knowledge  of  all  who  haye  long  resided  in  this  state,  that  our 
streams  are  occasionally  subject,  after  intervals  which  are 
scHuetimes  of  shorter  and  at  other  times  of  longer  duration,  to 
great  floods,  occasioned  by  yery  heavy  rainfalls,  and  their 
heights  are  known  by  those  who  have  felt  interested  in  them. 

AJLSn  Bir,  VOL.  xxxii.-u 


180  LiOABB  V.  CiTT  OF  CmcAGOw  [Illindlfly 


bridged  'that  iti  use  will  not  be  nnneeenuily  impaired.  The  right  «f 
navigafcion  and  the  right  of  oroMing  the  waterway  aie  eqnaL 
Watkrwats— MuvzciPAL  Ck>iiTBOL  OTXB. — A  city,  under  Hi  power  to 
lay  out,  open,  and  improve  atreeti,  haa  no  implied  power  to  aathoriae 
the  taking  or  destrnotion  of  a  navi^ble  watersonrae.  To  attthoijtfi 
each  taking  or  deeferuotion,  ezpreM  power  in  the  oity  to  grant  the  li^t 
muat  be  shown. 

Petition  of  the  city  of  Chicago  to  widen  a  street  therein, 
known  as  Archer  Avenue,  and  for  this  purpose  to  condemn 
certain  parcels  of  land  adjacent  thereto.  This  proceeding 
was  based  upon  two  ordinances,  passed  by  the  city  authori* 
ties  on  the  same  day,  viz.,  August  1, 1889,  the  first  of  which 
was  as  follows:  — 

"OBDINANCB   FOR    THX    WIDENING    OF    ARCHER    AVENUB. 

**  Be  it  ordained  by  the  council  of  the  city  of  Chicago: — 
**  Section  1.  That  the  portion  of  Archer  Avenue  lying  be- 
tween a  point  on  the  south  line  of  said  avenue,  one  hundred 
(100)  feet  east  of  the  east  line  of  Bushnell  Street  and  the 
easterly  line  of  Sanger  Street,  be  and  the  same  is  hereby 
ordered  widened  as  follows,  viz.:  By  taking  or  appropriating 
therefor  the  land  on  the  south  side  of  said  avenue  lying  north 
of  the  following  described  line:  Beginning  at  the  said  point 
on  the  south  line  of  Archer  Avenue  about  one  hundred  (100) 
feet  east  of  the  east  line  of  Bushnell  Street,  and  running 
thence  southwesterly  on  a  curve  to  the  right  to  the  southwest 
corner  of  lot  two  (2),  block  nine  (9),  South  Branch  Additioo; 
thence  west  on  a  straight  line  to  a  point  on  the  west  line  of 
Wallace  Street,  situated  one  hundred  (100)  feet  south  of  the 
south  line  of  Archer  Avenue;  thence  westerly  on  a  curve  to 
the  right  to  a  point  on  the  east  line  of  lot  ten  (10),  in  block 
eleven  (11),  in  South  Branch  Addition  to  Chicago,  situated 
about  fifty  (50)  feet  south  of  the  south  line  of  Archer  Avenue; 
thence  southerly  along  the  southeasterly  line  of  said  lot  ton 
(10)  to  the  northerly  line  of  McGregor  Street;  thence  westerly 
along  the  northerly  line  of  McGregor  Street  to  its  intersection 
with  Archer  Avenue. 

"  Sec.  2.  Any  legal  proceedings  necessary  to  aocomplish 
the  widening  of  Archer  Avenue,  as  aforesaid,  are  hereby  au- 
thorized, and  the  counsel  to  the  corporation  is  hereby  directed 
to  file  a  petition  in  a  court  of  competent  jurisdiction  in  Cook 
County,  Illinois,  in  the  name  of  the  city  of  Chicago,  praying 
that 'the  just  compensation  to  be  made  for  private  property 
to  be  taken  or  damaged  for  said  improvements  or  purpose 
specified  in  this  ordinance  shall  be  ascertained  by  a  jury/ 
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and  to  file  a  supplemental  petition,  in  accordanoe  with  tho 
provisions  of  section  58  of  article  9  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois  entitled  'An  act  to  provide 
for  the  incorporation  of  cities  and  villages.' 

^  Sec.  8.  The  improvement  hereby  ordered  shall  be  made, 
and  the  cost  thereof  paid  for,  by  a  special  assessment  to  be 
levied  upon  the  property  benefited  thereby,  to  the  amount  that 
the  same  may  be  legally  assessed  therefor,  and  the  remainder  of 
such  cost  to  be  paid  by  general  taxation,  in  accordance  with 
article  9  aforesaid. 

*^  Sec.  4.  This  ordinance  shall  be  in  force  from  and  after 
its  passage." 

The  following  are  the  material  parts  of  the  seoond  ordi- 
nance relating  to  the  same  matter. 

''  Sec.  5.  Whereas,  an  ordinance  has  been  introduced  and 
is  now  pending  in  the  city  council  for  the  widening  of  Archer 
Avenue,  between  Bushnell  Street  and  Sanger  Street,  by  appro- 
priating therefor  the  land  on  the  south  side  of  said  avenue 
lying  north  of  the  following  described  line,  to  wit:  beginning 
at  a  point  on  the  south  line  of  Archer  Avenue,  about  one  hun- 
dred (100)  feet  east  of  the  east  line  of  Bushnell  Street,  and 
running  thence  southwesterly  on  a  curve  to  the  right  to  the 
southwest  corner  of  lot  two  (2),  block  nine  (9),  South  Branch 
Addition;  thence  west  on  a  straight  line  to  a  point  on  the  west 
line  of  Wallace  Street  situated  one  hundred  (100)  feet  south 
of  the  south  line  of  Archer  Avenue;  thence  westerly  on  a  curve 
to  the  right  to  a  point  on  the  east  line  of  lot  ten  (10),  block 
eleven  (11),  in  South  Branch  Addition  to  Chicago,  situated 
about  fifty  (50)  feet  south  of  the  south  line  of  Archer  Avenue; 
thence  southerly  along  the  southeasterly  line  of  said  lot  ten 
(10)  to  the  northerly  line  of  McGregor  Street;  thence  westerly 
along  the  northerly  line  of  McGregor  Street  to  its  intersection 
with  Archer  Avenue.  Now,  in  case  said  ordinance  shall  go 
into  effect  and  said  avenue  is  widened,  permission  and  author- 
ity are  hereby  granted  to  the  Chicago,  Madison,  and  Northern 
Railroad  Company,  its  lessees,  successors,  and  assigns,  to  lay 
down,  maintain,  and  operate  four  railroad  tracks,  and  to  the 
Chicago  and  Alton  Railroad  Company,  its  lessees,  successors, 
and  assigns,  to  lay  down,  maintain,  and  operate  two  railroad 
tracks  on  that  portion  of  Archer  Avenue,  when  widened  as 
aforesaid,  lying  between  the  two  following  lines,  to  wit:  one 
line  north  of  and  nearly  parallel  to  and  seventy  (70)  feet  dis- 
tant from  the  south  line  of  widened  Archer  AvenuOi  as  said 
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line  is  above  described,  the  other  line  north  of  and  nearlj 
parallel  to  the  said  described  line,  and  one  hundred  and  sixty 
(160)  feet  distant  therefrom.  The  permission  and  authority 
granted  in  this  section  are  upon  the  condition,  however,  that 
no  steam  railroad  track  shall  be  laid  down  or  maintained  on 
said  Archer  Avenue  between  Bushnell  Street  and  Sanger  Street, 
except  between  the  two  lines  last  above  described,  and  upon 
the  further  condition  that  the  cost  and  expense  of  procuring 
the  land  necessary  for  the  widening  of  Archer  Avenue  as 
aforesaid,  and  all  damages  occasioned  thereby,  and  the  cost  of 
grading  and  paving  the  same,  and  also  so  much  of  the  said 
street  adjoining  it  on  the  north  as  shall  be  occupied  by  the 
tracks  of  the  Chicago,  Madison,  and  Northern  Railroad  Com- 
pany and  the  tracks  of  the  Chicago  and  Alton  Railroad  Com* 
pany,  shall  be  paid  for  by  the  Chicago,  Madison,  and  Northern 
Railroad  Company,  and  a  special  assessment  for  the  aforesaid 
cost  and  expense  may  be  levied  solely  on  the  property  of  said 
railroad  company;  and  the  said  Chicago,  Madison,  and  North* 
ern  Railroad  Company  shall  build,  at  its  own  expense,  io 
conformity  to  plans  to  be  approved  by  the  commissioner  of 
public  works,  along  the  south  side  of  its  roadway,  the  entire 
length  of  Archer  Avenue  which  it  shall  traverse,  a  substantial 
brick  or  stone  wall  twelve  (12)  feet  in  height,  with  stone  cop- 
ing, which  said  company  shall  keep  in  good  condition  and 
repair,  and  shall  also  construct  a  sidewalk  along  the  south 
side  of  said  wall  whenever  the  same  shall  be  ordered  by  the 
municipal  authorities  of  said  city. 

^'  Sec.  6.  The  rights  and  privileges  hereby  granted  to  the 
several  railroad  companies  herein  named  in  Archer  Avenue 
are  subject  to  the  rights  and  privileges  therein  of  the  Chicago 
City  Railroad  Company,  and  permission  and  authority  are 
hereby  granted,  upon  the  completion  of  the  widening  of 
Archer  Avenue,  as  aforesaid,  to  the  said  Chicago  City  Rail* 
road  Company,  if  it  elects  so  to  do,  to  remove  their  tracks 
from  their  present  location  in  that  portion  of  Archer  Avenue 
so  to  be  widened,  and  to  relay  them  upon  the  south  seventy 
(70)  feet  of  Archer  Avenue  as  widened.  Provided,  however^ 
that  said  removal  shall  not  be  made  until  a  permit  therefor 
shall  be  obtained  and  the  proposed  location  of  said  tracks  on 
said  seventy  (70)  feet  has  been  approved  by  the  commissioner 
of  public  works,  and  said  tracks  shall  be  relaid,  subject  to  the 
approval  of  the  said  commissioner.  Such  removal  shall  be  a 
waiver  and  abandonment  of  the  rights  of  said  Chicago  City 
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Railway  Company  as  to  the  portion  of  Archer  Avenno  from 
which  said  tracks  are  removed. 

'*  Sec.  7.  All  that  portion  of  Ogden  Slip  lying  south  of  the 
north  line  of  Archer  Avenue,  as  the  same  shall  be  widened  as 
recited  in  section  5,  shall  be  permanently  filled  with  earth, 
And  the  cost  of  the  said  improvement  shall  be  paid  by  the 
Ohicago,  Madison  and  Northern  Railroad  Company.  Prth 
mided^  that  the  order  of  the  city  council,  passed  September  17, 
1888,  be  and  the  same  is  hereby  repealed,  and  the  right  of  the 
Consumers'  Gas  Company  to  operate  and  maintain  the  switch 
tracks  on  the  south  side  of  Archer  Avenue  across  Butler 
Street,  also  across  Twenty-fourth  Place,  and  the  alley  between 
Twenty-fourth  Place  and  Twenty-fifth  Street,  is  hereby  con- 
firmed. Provided^  that  the  said  Consumers'  Oas  Company 
shall  consent  to  the  closing  and  filling  of  said  Ogden  Slip,  and 
release  all  claim  to  damages  on  account  thereof.  Provided 
further^  that  said  Chicago,  Madison,  and  Northern  Railroad 
Company  shall  pay  the  city  of  Chicago  for  any  sewers,  drains, 
or  pipes  it  may  at  any  time  place  and  construct  on  said  prem- 
ises now  known  as  Ogden  Slip,  and  all  the  cost  and  expense 
of  laying  the  same. 

^  Sec.  8.  Permission  and  authority  are  hereby  granted  to 
the  Chicago  and  Alton  Railroad  Company,  its  successors  and 
assigns,  to  lay  down,  maintain,  and  operate  two  main  railroad 
tracks,  with  necessary  switches,  on  ground  to  be  acquired  for 
the  purpose,  lying  north  of  and  adjacent  or  near  to  that  por- 
tion of  the  said  Chicago,  Madison,  and  Northern  Railroad,  as 
herein  located,  which  liee^  between  the  intersection  of  Grove 
fitreet  with  Archer  Avenue  and  a  point  on  Stewart  Avenue 
between  Grove  Street  and  the  south  branch  of  the  Chicago 
River,  at  which  last-named  point  the  said  two  main  tracks 
may  be  connected  with  tracks  of  the  said  Chicago  and  Alton 
Railroad  Company,  now  laid  in  Stewart  Avenue,  and  to  cross 
for  that  purpose  all  intervening  streets  and  alleys. 

^  Sec.  9.  Permission  and  authority  are  also  hereby  granted 
to  the  Chicago  and  Alton  Railroad  Company,  its  successors  and 
assigns,  to  relocate  its  tracks  between  the  east  side  of  Joseph 
Street  and  the  east  side  of  Waver  Street,  and  to  lay  down, 
maintain,  and  use  between  the  street  lines  last  mentioned,  on 
f^ounds  now  owned  by  it  and  on  grounds  to  be  hereafter  ac- 
quired for  that  purpose,  lying  north  of  and  adjacent  to  the 
Chicago,  Madison,  and  Northern  railroad,  as  herein  located, 
foor  main  tracks,  with  necessary  side-tracks,  turnouts,  and 
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•witohM,  and  to  cfobb  for  ihe  purpose  aSl  intenrening  streets- 
and  alleys.  Provided^  that  no  traok  shall  be  laid  across  either 
of  sach  streets  or  alleys  north  of  the  present  location  of  the- 
northerly  track  of  the  said  Chicago  and  Alton  Railroad  Com- 
pany now  laid  over  and  across  the  same.  When  the  tracks- 
authorised  in  sections  8  and  9  of  this  ordinance  cross  any 
street  or  alley,  said  Chicago  and  Alton  Railroad  Company^ 
shall  keep  the  space  between  the  tracks  planked  or  paved, 
and  when  said  tracks  cross  any  sidewalk  the  said  company^ 
shall  keep  the  sidewalk  in  the  spaces  between  the  tracks  ii& 
good  repair.  All  the  provisions  of  this  ordinance  limiting  the- 
rights  and  fixing  the  obligations  of  the  Chicago,  Madison,  and 
Northern  Railroad  shall  be  equally  applicable  to  the  Chicago 
and  Alton  Railroad,  except  those  provisions  relating  to  build- 
ing the  viaduct  and  approaches,  the  wall  in  Archer  Avenue^ 
constructing  telegraph  communication,  and  filling  the  Ogdeiv 
slip. 

*'  Sec.  10.    The  rights  herein  granted  are  upon  the  express- 
condition  that  the  said  Chicago,  Madison,  and  Northern  Rail- 
road Company  shall  pay  to  the  city  of  Chicago  the  entire  cost 
and  expense  of  a  viaduct  over  Halsted  Street  and  approaches- 
thereto,  said  viaduct  and  approaches  to  be  the  width  of  the- 
streets,  to  be  constructed  in  accordance  with  plans  to  be  ap-^ 
proved  by  the  mayor  and  commissioner  of  public  works.    The- 
north  approach  of  said  viaduct  shall  begin  in  Halsted  Street,. 
at  or  near  the  south  branch  of  Chicago  River,  and  on  the- 
south  side  thereof  and  said  approach  and  viaduct  shall  be- 
constructed  south   along  Halsted  Street  to  Archer  Avenue, 
and  beyond,  with  approaches  in  Archer  Avenue,  making  as- 
little  interference  with  the  present  grade  of  Archer  Avenne  in 
crossing  as  shall  be  found  practicable.    It  is  ordered  that  said 
viaduct  shall  be  commenced  within  two  years  after  the  ac- 
ceptance of  this  ordinance,  and  any  legal  proceedings  neces-^ 
sary,  by  way  of  condemnation  or  otherwise,  are  hereby  ordered 
to  be  taken.    The  said  company  shall  and  hereby  agrees  to- 
pay  all  costs  and  expenses  of  such  proceedings.    The  said 
Chicago,  Madison,  and  Northern  Railroad  Company  shall  and 
hereby  further  agrees  to  pay  to  the  city  of  Chicago  the  cost 
and  expense  of  the  construction  and  maintenance  of  a  viaduct 
and  approaches  on  Halsted  Street  and  Archer  Avenue,  aa 
aforesaid,  in  accordance  with  plans  to  be  approved  by  the- 
mayor  and  commissioner  of  public  works,  and  the  said  com^ 
pany  shall  pay  all  damages  to  lots,  lands,  and  buildings,  and 
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any  title  to  or  interest  therein,  or  to  the  oocupanoy  or  poe- 
session  thereof^  which  may  be  recovered  or  obtained  against 
the  cHy  of  Chicago  in  consequence  of  the  construction  of  said 
viaduct  and  approaches,  and  shall  also  pay  all  damages  that 
shall  accrue  to  property  owners  fronting  on  streets  whereon 
such  viaduct  or  approaches  may  be  erected  by  reason  of  the 
construction  of  said  viaduct  and  approaches.  Profdded^  Kouh 
0Mr,  that  the  south  approaches  on  Archer  Avenue  and  Hal- 
Bted  Street  shall  be  constructed  so  that  the  grade  of  said 
approaches,  from  the  comuiencement  thereof  to  the  highest 
point  of  said  approaches  in  Archer  Avenue,  shall  be  one  foot 
of  rise  in  each  forty  lineal  feet,  and  from  the  north  line  of 
Archer  Avenue  to  the  south  end  of  said  viaduct  the  rise  per 
foot  shall  be  one  foot  in  every  thirty-two  lineal  feet 

*'Sec.  11.  Before  exercising  any  of  the  rights  herlby 
granted,  the  Chicago,  Madison,  and  Northern  Railroad  Com- 
pany shall  execute  to  the  city  of  Chicago  a  bond,  in  the  penal 
sum  of  one  hundred  thousand  dollars  ($100,000),  to  be  ap- 
proved by  the  mayor  and  comptroller,  conditioned  that  said 
company  shall  and  will  observe  and  perform  all  the  provisions 
of  this  ordinance,  and  shall  and  will  forever  indemnify  and 
save  harmless  said  city  of  Chicago  against  and  from  any  and 
all  damages,  judgments,  decrees,  costs,  and  expenses  of  the 
same  which  said  city  may  suffer,  or  which  may  be  recovered 
or  obtained  against  said  city  for  or  by  reason  of,  or  growing 
out  of  or  resulting  from,  the  passage  of  this  ordinance,  or  from 
any  act  or  acts  of  the  said  company  under  or  by  virtue  of  the 
privileges  of  this  ordinance.  Provided^  however,  that  the  said 
bond  shall  not  be  construed  to  limit  the  liability  of  said  com- 
pany to  one  hundred  thousand  dollars  ($100,000),  but  the  said 
company  shall  be  liable  to  the  full  extent  of  every  , liability 
imposed  by  this  section,  notwithstanding  the  amount  thereof 
may  exceed  one  hundred  thousand  dollars  ($100,000).  And 
it  is  hereby  further  providedy  that  upon  the  recovery  of  any 
final  judgment  or  judgments  against  the  said  city,  as  afore* 
said,  the  said  company  shall  immediately,  and  without  prior 
payment  of  such  judgment  or  judgments  by  said  city,  be  liable 
to  pay,  and  shall  pay,  the  amount  or  amounts  thereof  to  the 
said  city,  and  the  fact  that  the  said  city  may  not  have  paid 
such  judgment  or  judgments  shall  constitute  no  defense  on 
the  part  of  said  company.^' 

Ii  was  also  shown  that  in  widening  Archer  Avenue  it  would 


n 


186  LiOABB  V.  City  of  CmcAoa  [lUinoiB, 

be  neoetsary  to  fill  in  and  shut  up  a  navigable  waterway  known 
as  Ogden  Slip  in  the  city  of  Chicago. 

Ligare,  one  of  the  property  owners  affected  by  the  petition 
to  widen  Archer  Avenue  under  said  ordinances  filed  a  cross- 
petition,  resisting  the  right  of  the  city  thus  to  condemn  his 
property.  The  city  recovered  judgment  as  prayed  for  in  its 
petition,  and  the  court  adopted  the  verdict  of  the  jury  fixing 
the  compensation  and  damages  for  the  property  condemned 
and  taken. 

Plaintiff  in  error  appealed. 

0.  (7.  Bonney  and  R,  8.  Thompitm^  for  the  appellant. 
Elbert  H.  Oary^  for  the  appellee. 

ScHOLFiELD,  J.    It  is  to  our  minds  clear  that  both  ordi- 
nances before  us  in  this  case  are  but  partsof  a  single  and  entire 
scheme.    They  were  adopted  on  the  same  day,  and  the  latter 
expressly  refers  to,  and  is 'by  its  terms  dependent  upon,  the 
adoption  and  enforcement  of  the  former,  and  it  requires  that 
the  entire  cost  and  expense  of  enforcing  both  ordinances,  and 
all  damages  which  may  be  adjudged  against  the  city  by  rea« 
son  of  their  being  adopted  and  enforced,  shall  be  paid  by  the 
railroad  companies.    Moreover,  the  attempt  to  widen  Archer 
Avenue  for  the  limited  distance  and  in  the  peculiar  manner 
described  in  the  first  ordinance  is  manifestly  to  meet  a  local 
want  in  that  respect,  and  the  second  ordinance  conclusively 
shows  that  that  local  want  is  space  for  laying  down  additional 
railroad  tracks,  and  nothing  else.    It  is  also  of  some  signifi- 
cance, as  confirmatory  of  this  view,  that  the  petition  for  con« 
demnation  alleges  that  the  first  ordinance  contemplates  the 
closing  and  filling  up  of  Ogden  Slip,  and  that  can  only  be  upon 
the  assumption  that  the  second  ordinance  is  supplemental  to 
the  first,  for  Ogden  Slip  is  not  mentioned  or  referred  to,  directly 
or  indirectly,  in  the  first  ordinance.    The  case  must  then  be 
treated  precisely  the  same  as  if  both  ordinances  had  been  em- 
bodied in  one,  and  we  shall  therefore  treat  them  as  a  single 
ordinance  for  widening  a  street  in  the  manner  proposed,  and 
at  the  same  time  giving  the  use  of  all  the  old  street  at  the 
place  where  the  street  is  widened,  and  a  part  of  the  new  street 
added  by  the  widening,  exclusively  to  certain  railroad  com- 
panics  for  laying  and  operating  their  tracks,  and  also  for  clos- 
ing and  filling  up  a  public  waterway. 

Archer  Avenue  is  sixty  feet  wide.     One  steam  railroad  track 
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is  now  laid  on  it  and  operated  by  the  Chicago  and  Alton 
Railroad  Company.  The  ordinance  adds,  at  the  point  under 
consideration,  one  hundred  feet  to  the  street,  and  takes  thirty 
feet  of  that  and  adds  it  to  the  sixty  feet,  making  ninety  feet, 
and  upon  this  authorizes  the  Chicago  and  Alton  Railroad 
Company  to  lay  and  operate  two  additional  tracks,  and  the 
Chicago,  Madison,  and  Northern  Railroad  Company  to  lay  and 
operate  four  tracks,  —  making  in  all  seven  tracks  to  be  laid 
and  operated  by  steam  engines  within  this  ninety  feet,  or  one 
track  for  every  twelve  and  six*seventh8  feet,  and  then  requires 
that  the  part  thus  to  be  used  shall  be  cut  off  from  the  remain- 
ing seventy  feet  of  the  .street  to  be  added,  by  a  stone  or  brick 
wall  twelve  feet  in  height.  The  space  to  be  occupied  by  the 
railroad  tracks  has  also  a  line  for  street  cars  operated  within  it, 
bot  permission  is  given  to  remove  that  to  the  seventy  feet 
south  of  the  walL 

We  shall  take  no  time  to  demonstrate  that  the  sixty  feet  of 
old  street  and  the  thirty  feet  of  new  street  thus  to  be  occupied 
by  seven  steam  railroad  tracks  are  exclusively  devoted  by  the 
ordinance  to  the  use  of  railroad  companies.  Hemmed  in  by 
the  wall  on  the  one  side  and  by  the  buildings  or  inclosures  on 
private  property  on  the  other,  no  rational  being  would,  at  the 
risk  of  the  inevitable  dangers  from  passing  engines  and  cars, 
use  this  part  of  the  street  as  a  common  highway,  unless  un- 
der stress  of  most  extraordinarv  circumstances.  It  is  not  ma- 
terial  that  the  public  are  not,  by  the  words  of  the  ordinance, 
forbidden  the  use  of  this  part  of  the  street,  —  the  effect  of  the 
grant  is  inevitably  an  exclusion  of  all  but  these  railroads  from 
its  use,  and  the  law  deals  with  results  and  not  with  mere  forms 
in  such  matters. 

Undoubtedly  it  has  been  held  in  many  cases  in  this  court 
that  it  is  a  legitimate  use  of  a  street  to  allow  a  steam  railroad 
track  to  be  laid  and  operated  upon  it  when  there  is  legislative 
authority  therefor,  but  it  has  never  been  held  that  under  legis- 
lative aathority  merely  authorizing  tracks  to  be  laid  in  streets 
it  is  competent  for  a  municipality  to  grant  the  exclusive  use 
of  a  street  to  a  railroad  company.  The  leading  base  on  this 
question  is  Mo$e$  v.  Pittsburgh  etc.  R.  R.  Co.,  21  111.  516.  It 
was  there  sought  to  enjoin  the  laying  of  a  railroad  track  in 
a  street,  and  it  was  held  that  it  was  admissible  for  a  common 
councilf  invested  with  legislative  authority  to  that  end,  to  au- 
thorize a  railroad  track  to  be  laid  in  the  street,  because  streets 
are  for  no  exclusive  mode  of  passage  of  persons  and  property, 


188  LiGABE  V.  City  or  Chicago.  [lUiAoifl, 

and  therefore  all  modes  may  be  tolerated.  The  gist  of  the 
reasoDing  is  in  the  following  sentence  from  the  opinion  of  the 
court:  **  A  street  is  made  for  the  passage  of  persons  and  prop^ 
erty,  and  the  law  cannot  define  what  exclasiye  means  of  trans* 
portation  and  passage  shall  be  used." 

In  Slack  v.  East  St.  Louis,  85  IlL  877, 28  Am.  Rep.  619,  ac- 
tion was  brought  against  the  city  for  permitting  a  railroad 
company  to  obstruct  a  street  by  a  necessary  embankment 
made  for  its  tracks  in  approaching  a  bridge,  and  the  actioQ 
was  maintained  upon  the  ground,  in  part,  that  a  railroad 
company  cannot  be  allowed  to  exclude  other  uses  of  the  street, 
and  it  was,  among  other  things,  said  in  the  opinion:  **  It  has, 
however,  been  held  that  a  city  or  village  may  authorize  the 
laying  of  railroad  tracks  in  their  streets, — that  such  a  use  is 
not  inconsistent  with  the  trust  for  which  they  are  held  by  the 
city;  but  in  thus  permitting  them  to  be  used,  the  city  has  no 
right  to  so  obstruct  the  streets  as  to  deprive  the  public  and 
adjacent  property  holders  of  their  use  as  streets.  The  pri- 
mary object  is  for  ordinary  passage  and  travel,  and  the  public 
and  individuals  cannot  be  rightfully  deprived  of  such  use." 
To  like  efiect,  also,  is  Chicago  etc.  Co,  v.  Garrity^  115  111.  155, 
and  Olney  v.  Wharf  Co.,  115  IlL  523;  56  Am.  Rep.  178;  and 
so  it  has  been  held  in  Missouri,  it  is  not  competent  for  a  city 
to  authorize  such  use  of  a  street,  dedicated  as  a  street,  as  will 
destroy  it  as  a  thoroughfare  for  the  public:  Dvbach  v.  Hanni* 
bal  etc.  R  R.  Co.,  89  Mo.  486.  See,  also,  LouisviUe  etc.  £'y  C4. 
V.  City  of  Louisville,  8  Bush.  415. 

It  is  so  familiar  that  we  need  not  stop  to  demonstrate  it^ 
that  cities,  villages,  and  towns  are  only  empowered  to  lay  out» 
open,  and  improve  streets  for  such  public  use  as  that  persons 
and  property  within  the  municipality  may  be  legitimately  as- 
sessed or  taxed  for  payment  therefor,  and  that  persons  and 
property  within  a  municipality  cannot  be  legitimately  assessed 
or  taxed  for  the  right  of  way,  or  the  making  or  improving  of  a 
road,  for  a  railroad  company  alone.  This  being  conceded, 
authority  will  in  vain  be  sought  for  a  municipality  to  devote 
a  street  which  has  been  improved  and  maintained  by  munici- 
pal expense,  to  an  exclusive  use  for  which  it  has  no  authority 
to  lay  out,  open,  or  improve  it.  We  do  not  deny  that  the  city 
has  power  to  widen  streets,  generally,  and  that  when  it  has 
undertaken  to  do  so  the  motives  that  may  have  actuated  those 
in  authority  are  not  the  subject  of  judicial  investigation;  but 
the  purpose  for  which  a  thing  is  done  is  very  different  from 
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the  motiveB  which  may  have  aotaated  those  by  whom  it  is 
<lone,  and  is,  in  the  present  instance,  a  legitimate  sobject  of 
judicial  inTesti^tion,  for  the  right  to  exercise  the  power  of 
eminent  domain  is  in  all  cases  limited  by  the  purpose  for 
which  it  shall  be  exercised,  -—  as  thus,  private  property  may 
be  condemned  for  public  use,  but  it  may  be  shown  that  the 
nse  in  fact  is  not  public,  but  private:  Chicago  etc.  R.  R.  Co,  v. 
WUUe,  116  III.  454;  ShM  v.  0«nnan  Coal  Co.,  118  lU.  427;  69 
Am.  Bep.  879. 

Statutes  conferring  power  to  exercise  the  right  of  eminent 
domain  are  to  be  construed  strictly.    Unless  both  the  letter 
and  spirit  of  the  statute  relied  upon  clearly  confer  the  claimed 
power,  it  cannot  be  exercised:  E(Ut  St.  LouU  v.  8U  John,  47 
111.  463;  Chicago  eU.  R.  R.  Co.  ▼.  WUiae,  116  111.  454;  8hoU  v. 
German  Coal  Co.^  118  111.  427;  69  Am.  Rep.  879.    It  is  not  a 
question  whether  the  person  or  corporation  seeking  to  exercise 
it  might  not  do  so  with  as  great  safety  to  persons  and  prop- 
erty as  any  other  person  or  corporation,  or  whether  it  would 
work  out  an  equitable  result  to  allow  a  particular  person  or 
corporation  to  exercise  it  in  a  given  case.    The  question  is 
purely  one  of  legal  power.    That  person  or  corporation  which 
the  statute  Bays  may  exercise  it  for  a  stated  purpose  may  ex- 
ercise it  for  that  purpose,  but  for  no  other  purpose,  and  no 
other  person  or  corporation  not  thus  authorized  can  exercise 
it  for  that  purpose;  and  so  we  held  in  Chicago  etc.  Ry  Co.  v. 
Oott,  133  111.  667,  that  a  railroad  company,  under  authority 
to  condemn  property  for  its  right  of  way,  cannot  condemn  prop- 
erty for  a  street  of  a  city;  and,  obviously,  if  this  be  true  the 
reverse  must  also  be  true, — a  city  cannot,  under  authority  to 
condemn  property  for  streets,  condemn  property  for  a  railroad 
track,  for  the  principle  must  be  the  same. 

But  may  the  city  here  do  indirectly,  by  mere  change  in  the 
form,  that  which  it  cannot  do  directly?  Although  the  city 
may  not  condemn  property  for  the  use  of  the  railroad  com* 
pany,  yet  inasmuch  as  it  may  allow  railroad  tracks  to  be  laid 
in  its  streets,  may  it  not  first  condemn  property  for  itself  and 
then  afterward  allow  the  railroad  tracks  to  be  laid  upon  it  to 
the  extent  of  excluding  all  other  uses?  But  we  have  seen  that 
under  the  power  merely  to  authorize  railroad  tracks  to  be  laid 
en  streets,  a  city  has  no  right  to  authorize  railroad  tracks  to 
be  laid  upon  streets  so  as  to  exclude  the  other  public  uses  of 
the  street  so  long  as  it  shall  remain  a  public  street,  and  here 
it  is  shown  that  the  condemnation  is  for  the  express  purpose 
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of  enabling  the  cifcy  to  give  an  exclusive  use  of  a  part  of  the 
old  street,  and  thirty  feet  of  additional  space,  to  the  exclusive 
use  and  occupation  of  railroad  companies.  The  substance  i& 
not  to  be  lost  sight  of  through  any  mere  jugglery  in  the  use  of 
words.  This  proceeding  is,  in  fact,  not  for  the  city,  but  for 
the  railroad  companies.  Between  condemning  for  the  railroad 
companies  and  condemning  for  the  city  to  then  give  to  the 
railroad  companies,  there  is,  in  legal  effect,  and  so  far  as 
concerns  this  case,  no  difference,  —  they  are  precisely  the 
same  thing. 

We  also  fail  to  find  any  authority  in  the  law  to  condemn 
and  fill  up  Ogden  Slip.  The  evidence  is  much  less  satisfactory 
as  to  what,  this  slip  is  than  it  should  have  been.  There  is 
enough,  however,  to  show  that  it  is  a  navigable  waterway, 
connected  with  the  south  branch  of  Chicago  River,  and  ap- 
purtenant to  appellant's  lots.  A  map  in  evidence  shows  its 
location,  and  it  was  spoken  of  by  witnesses,  without  objection, 
as  appurtenant  to  these  lots,  and  as  a  waterway.  Thus,  George 
M.  Bogue  said  he  had  examined  appellant's  lots  fronting  on 
Ogden  Slip;  considered  it  as  having  a  dock  frontage.  Edward 
Campbell  said  that  he  was  familiar  with  Ogden  Slip.  ''Travel 
has  been  obstructed  by  vessels  heavily  laden  getting  stuck 
there  in  the  slip;  mostly  in  the  summer  time;  vessels  laden 
with  coal.  The  slip  was  used  but  little  last  summer,  mostly 
by  canal  boats  for  the  stone  yard.  Larger  vessels  have  not 
used  the  slip  lately."  Edward  C.  Huling  said  that  appel- 
lant's property  had  a  water  front,  and  could  receive  from  ships. 
*'  The  closing  up  the  slip," — i.  e.,  Ogden  Slip,  —  "  would  shut 
off  all  water  front."  There  are  other  references  in  the  testi- 
mony of  the  witnesses  of  like  character,  but  these  we  think 
sufficient. 

The  right  of  navigation  and  the  right  of  crossing  the  water- 
way are  equal.  Both  are  to  be  exercised,  and  the  rights  of 
each  are  to  be  guarded:  Tllinoi$  River  Packet  Co,  v.  Peoria  Bridge^ 
ilM'n,  38  111.  467.  When  a  franchise  is  granted  to  construct 
ways  or  streets  across  a  waterway,  there  is  no  implied  right 
to  destroy  the  waterway,  but  it  must  be  so  bridged  that  its 
use  will  not  be  unnecessarily  impaired:  Elliott  on  Roads  and 
Streets,  82  et  seq.  If  it  be  conceded  that  the  state  may 
authorize  the  taking  or  destruction  of  a  waterway  it  devolves 
on  those  who  claim  that  the  state  has  done  so,  to  show  it,  and 
since  that  is  not  done  by  simply  showing  power  to  lay  out» 
open,  and  improve  streets  across  waterways,  no  such  power  is 
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here  shown.  Power  is  given  the  city  by  the  thirty-first  clause 
of  section  1,  article  5,  chapter  24,  of  the  revised  statutes  of 
1874,  page  218,  *^  to  construct  and  keep  in  repair  canals  and 
llips  for  the  accommodation  of  commerce,"  but  we  have  found 
no  power  granted  to  the  city  to  close  them  and  fill  them  up. 

We  think,  construing  as  we  do  the  two  ordinances  as  one, 
the  condemnation  adjudged  is  for  a  purpose  unauthorized  by 
law,  and  the  court  erred  in  admitting  the  ordinances  in  evi- 
dence and  in  rendering  judgment  as  it  did. 

The  judgment  is  reversed. 

Craiq  and  Bailby,  JJ.,  dissenting. 


MimioiPAL  CoRPOBAZioNs — Stbxstb,  Bzoldsivb  Riohv  to  Usi  ov.  —  a 
mmiapal  oorporation  oannot^  without  clear  legulatiTe  aathority,  grant  the 
tieliuiTa  right  to  the  use  of  streete  for  oerUdn  parposea  to  an  indiyidnal  or 
oorporation:  dnehmaU  dc  Iffy  Oo,w.  TeUgrapk  Am'%  48  Ohio  St  890;  29 
Am.  St.  Rep.  569,  and  note;  Mofor  v.  Houiton  de.  Wy  Co,^  83  Tex.  548;  29 
Am.  St.  Bep.  679,  and  note  with  oases  ooUected. 

EAn.WAT8,  Usa  ov  Strskts  bt.  — The  right  giren  to  a  railroad  to  lay  its 
timeks  and  nse  them  in  one  of  its  streets  is  snbjeot  to  the  right  of  the  pnblio 
to  Hie  aach  a  street:  Chicago  etc  B.  R.  Co,  y.  Qnincy,  136  111.  668;  29  Am.  St 
Rep.  334,  and  note;  Scueher  v.  Seui  DetroU  etc  R'y  Cc,  90  Mioh.  418;  80 
Am.  St  Hep.  447,  and  note. 

Emriiiit  DoKAnr  — CoMSTRucnoM  of  SxATum  OoimBaiUNo  to  Exn- 
cm  Right  ov. —  The  exercise  of  the  right  of  eminent  domain  is  in  deroga- 
tion of  priTato  rights,  and  the  authority  to  exercise  it  must  be  striotly  eon* 
itnied:  Lanee'e  Appeal,  66  Pa.  St  16;  98  Abl  Deo.  72SS,  and  note;  Bird  t. 
WUmmfftoH  etc,  B,  B,  Co,,  8  Rich.  Eq.  46;  64  Am.  Deo.  739,  and  note;  Sharp 
▼.  JohMon,  4  Hill,  92;  40  Am.  Dec  269,  and  note;  Harding  y.  Ooodleit,  8 
Yerg.  40;  24  Am.  Dec  646;  Lodewood  v.  Oehteri,  127  N.  T.  241.  See  noto 
to  Appealqf  Sharon  B'y  Co,,  9  Am.  St  Rep.  141. 

EmifxaT  DoMAn  —  Gokdbhmation  iob  Spkgial  Pubposi. —  Land  ooo- 
<lemnod  and  taken  for  special  purposes  is  limited  to  such  purposes  and 
esnnot  be  appropriated  to  another  nsc  O'Neal  y.  Cityqf  Sherman^  77  Tex. 
182;  19  Am.  8t  Rep.  743;  FulUm  y.  Short  BouU  etc  TrcM^fer  Co,,  85  Ky. 
HD;  7  Am.  St  Rep.  619;  Lanee*$  Appeal,  66  Pa.  St  16;  98  Am.  Dec  72^ 
aodaolai  Okkagoetc  iTy Oow  v. OoA;  183 HL  657. 
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SOHAFFNBB   V.    EhBMAK. 

[188  ILLINOIB,  109.] 

Bahbj — DiMAon  lOR  Wbonofullt  Bkpusino  to  Fat  Chiok.  —  Wh«a  a 
banker  refases  to  pay  the  check  of  a  person  engaged  in  trader  who  hat 
■afficient  funds  on  deposit  for  that  porpoee,  he  is  entitled  to  eabetantial 
damages  withoat  proof  of  malice  or  special  injury  to  the  depositor. 

Jfieob  Newman^  for  the  appellants. 

Blum  and  Blum^  for  the  appellees. 

Wilkin,  J.    Appellants  were  bankers  in  the  city  of  Chicago. 
From  1886  to  May  31, 1888,  appellees,  in  the  course  of  their 
business  as  wholesale  and  retail  liquor  dealers  in  said  city, 
deposited  money  in  appellants'  bank,  and  from  time  to  time 
drew  checks  against  the  same.    On  the  fourth  day  of  said 
May  the  bookkeeper  of  the  bank  by  mistake  charged  two 
checks,  amounting  to  $125,  drawn  by  Ehrman  &  Co.,  to  ap- 
pellees, whose  account  on  the  bank's  books  stood  next  above 
that  of  said  Ehrman  &  Co.     By  this  mistake  appellees'  deposit 
was  shown  by  said  books  to  be  $125  less  than  it  in  fact  was. 
On  the  twenty-eighth  of  that  month  appellees  drew  their 
check  on  the  bank  for  $249,  payable  to  the  order  of  the  firm 
of  Schufeldt  &  Co.,  which  was  duly  presented  on  the  same  day, 
through  the  clearing-house  at  Chicago,  and  payment  refused 
for  want  of  funds,  and  so  returned  through  said  clearing- 
house.   The  next  day,  the  holders,  Schufeldt  &  Co,  telegraphed 
appellees  of  the  refusal  of  the  bank  to  pay.    This  led  to  a 
careful  examination  of  the  account,  and  upon  comparing  ap- 
pellees' pass  or  deposit  book  with  the  books  of  the  bank,  the 
above-mentioned  mistake  was  discovered.    Thereupon   the 
bank  immediately  wrote  a  letter  to  Schufeldt  &  Ca  explain- 
ing how  the  error  had  occurred,  and  that  the  check  should 
have  been  paid,  appellees  having  sufficient  funds  in  the  bank 
at  the  time  it  was  presented,  for  full  payment.    Appellees 
closed  their  account  with  the  bank  and  all  their  checks  were 
returned,  whereupon  they  discovered  that  payment  of  two 
other  checks  drawn  by  them  during  that  month  had  also  been 
refused  for  want  of  funds,  but  upon  being  presented  a  second 
time  were  paid,  they  having  between  the  first  and  second  pres- 
entations of  said  checks  made  deposits  sufficient  to  pay  them. 
This  action  was  brought  by  appellees  against  appellants  to 
recover  damages  alleged  to  have  been  sustained  by  the  refosal  to 
pay  these  several  checks.  The  case  was  tried  in  the  circuit  court 
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^  Cook  Connijy  withoat  a  jary,  and  Judgment  rendered  for 
plaintiffs  for  $450  and  coete  of  suit^  which  jadgment  hat  beea 
affirmed  by  the  appellate  court 

Appellants  requested  the  drcuit  court  to  bold,  as  a  proposi* 
lion  of  law  applicable  to  the  case,  that  to  entitle  plaintiffs  to 
recover  more  than  nominal  damages  they  most  jM-ove  that 
they  bad  sustained  actual  or  substantial  damages,  or  that  the 
defendants  acted  from  malicious  motives  in  refusing  payment 
of  the  checks  in  question,  and  that  the  law  will  not,  without 
proof  of  special  damages,  presume  that  by  the  dishonoring  of 
the  che<^B  plaintiffs  sustained  special  or  substantial  damages; 
but  the  request  was  denied.  The  case  turns  upon  the  coi^ 
tectness  of  this  ruling. 

The  refusal  to  pay  these  checks  was  the  result  of  a  mere  er^ 
ror  in  bookkeeping,  and  not  made  from  any  express  motive 
to  injure  appellees.  It  was  shown  on  the  trial,  by  other 
iMtnkers,  that  such  mistakes  are  liable  to  occur  in  any  bank, 
and  cannot  be  wholly  avoided.  One  of  appellees  testified 
on  this  trial  that  he  had  written  a  leiier  to  the  payee  of  one 
of  said  last  named  checks,  residing  and  doing  business  in 
Philadelphia,  requesting  him  to  have  his  agent  call  upon  their 
firm,  which  agent  had  previously  called  on  them  to  solicit  or- 
ders, as  they  wished  to  purdiase  goods,  but  be  never  received 
any  reply  to  the  letter,  never  saw  the  agent,  beard  nothing 
either  from  the  agent,  or  from  the  house,  or  any  other  person, 
ooncerning  said  check  or  said  letter.  He  also  testified  that 
the  check  drawn  in  favor  of  said  Philadelphia  house  had  been 
protested  for  non-payment  when  payment  was  refused  ou  the 
first  presentation.  This  was  the  only  evidence  from  which  it 
oould  be  inferred  that  actual  loss  or  injtiry  xesulled  from  the 
non-payment  of  either  of  said  checks,  and  it  would  not  be 
sufficient  to  sustain  a  judgment  for  more  than  nominal  dam- 
ages, if  substantial  damages  can  only  be  allowed  in  such 
cases  upon  proof  of  actual  damages  or  loss. 

The  question,  therefore,  is,  What  is  the  measure  of  a  bank* 
cr's  liability  to  a  person  engaged  in  trade  for  a  refusal  to  pay 
his  cheek,  be  having  sufficient  fonds  on  deposit  for  that  pur- 
pose, in  the  absence  of  evidence  of  malice  or  special  injury  to 
the  depositor?  Authorities  are  not  numerous  on  the  question, 
but  they  seem  to  be  uniformly  to  the  effect  that  more  than 
mere  nominal  damages  are  in  such  cases  recoverable.  The 
leading  case  is  that  of  Rolin  v.  Stewart^  14  Com.  B.  595.  In 
that  case  there  was  no  evidence  of  malice  in  fact  nor  of  special 
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damaKes;  but  the  jury  were  told  that  they  ought  not  to  con-^ 
fine  their  verdiot  to  nominal  damageSi  but  should  give  the 
plaintiffs  such  temperate  damages  as  they  should  judge  to  be 
a  reasonable  compensation  for  the  injury  they  must  have  sus- 
tained from  the  dishonoring  of  their  checks,  and  the  jury  ac- 
cordingly, by  their  verdict,  gave  substantial  damages,  on 
which  judgment  was  rendered  by  the  trial  court  On  appeal^ 
all  the  judges  concurred  in  holding  that  the  direction  to  the 
jury  was  correct,  the  case  being  likened  to  that  of  a  slander 
of  a  person  in  the  way  of  his  trade.  Williams,  J.,  said:  **I 
think  it  cannot  be  denied  that  if  one  who  is  not  a  trader  were 
to  bring  an  action  against  a  banker  for  dishonoring  a  check 
at  a  time  when  he  had  funds  of  the  customer  in  his  hands- 
sufficient  to  meet  it,  and  special  damages  were  alleged  and 
proved,  the  plaintiff  would  be  entitled  to  recover  substantial 
damages;  and  when  it  is  alleged  and  proved  that  the  plaintiff* 
is  a  trader,  I  think  it  is  equally  clear  that  the  jury,  in  estimat- 
ing the  damages,  may  take  into  their  consideration  the  natural 
and  necessary  consequences  which  must  result  to  the  plaintiff* 
from  the  defendant's  breach  of  contract,  just  as  in  the  case  of 
an  action  for  slander  of  a  person  in  the  way  of  his  trade,  the 
action  lies  without  proof  of  special  damages." 

This  case  was  cited  with  approval  in  Prehn  v.  Royal  Bank 
of  Liverpool^  L.  R»  5  Bx.  92,  in  which  Martin,  B.,  says:  '^Now,. 
with  respect  to  damages  in  general,  they  are  of  three  kinds: 
First,  nominal.  The  second  kind  is  general  damages,  and 
their  nature  is  clearly  stated  by  Creswell  in  Rdin  v.  Stewart^ 
14  Com,  B.  696,  to  be  such  as  the  jury  may  give  when  the 
judge  cannot  point  out  any  measure  by  which  they  are  to  be 
assessed,  except  the  opinion  and  judgment  of  a  reasonable 
man." 

In  Woods'  Mayne  on  Damages,  1st  Am.  ed.,  sec.  8,  p.  12^ 
the  rule  is  announced  that  **when  there  may  be  an  injury  ex-- 
isting  at  present,  though  unascertainable,  or  to  arise  hereafter^ 
and  for  which  no  further  action  could  be  brought^  substantial 
damages  might  be  given  at  once;  citing  the  case  of  Rolin  v* 
Stewart^  14  Com.  B.  696;  and  text-writers,  without  exception, 
seem  to  approve  of  the  rule  announced  in  that  case:  See  Bishop 
on  Non-contract  Law,  sec.  49;  1  Sutherland  on  Damages,  129. 

In  3  Am.  &  Eng.  Ency.  of  Law,  226,  it  is  said:  ''The  de- 
positor, by  proving  special  loss,  may  recover  special  damagee 
from  the  bank  for  its  breach  of  duty;  but  if  unable  to  do  so^ 
he  may  recover  such  temperate  damages  as  will  be  a  reason-^ 
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able  compeneation  for  the  injury  he  has  sustained/'  citing 
authorities.  '*  Where  a  bank  refuses  to  honor  a  oheok  of  its 
depontOT  without  legal  caosei  the  latter  is  entitled  to  recover 
Bubstantial  damages":  6  (General  Digest  of  the  United  States 
Ann.  283,  citing  Patterson  v.  Marine  NaL  Bank^  180  Pa.  419; 
17  Am.  St.  Rep.  779,  and  other  authorities.  In  the  Pennsyl- 
Yania  case  the  point  is  directly  decided.  The  ground  upon 
which  substantial  damages  is  there  held  recoverable  is  that 
of  public  policy.  We  have  also  examined  the  text-books  on 
the  subject  of  banks  and  banking  within  our  reach,  and  find 
that  they  aniformlyi  so  far  as  they  treat  of  the  subject,  ap* 
prove  of  the  rule  as  announced  in  Rolin  v.  Stewart^  14  Com. 
B.595. 

-  We  are  of  the  opinion  that  the  conclusion  in  that  case  was 
reached  by  proper  reasoning.  It  is  well  understood  that  in  an 
action  for  slander  by  a  person  for  the  speaking  of  slanderous 
words  of  him  in  the  way  of  his  trade,  the  fact  that  he  is  a 
trader  takes  the  place  of  special  damages.  To  return  a  check 
marked  ''  Refused  for  want  of  funds  "  to  the  holder,  especially 
through  a  clearing-house,  certainly  tends  to  bring  the  drawer 
of  that  check  into  disrepute  as  a  person  engaged  in  mercantile 
business,  and  it  needs  no  argument  to  show  that  a  single  re- 
fusal of  that  kind  might  often,  and  frequently  does,  bring  ruin 
upon  a  business  man;  and  yet  it  is  no  more  possible  in  either 
case  to  prove  special  or  actual  damages  than  it  is  for  one 
charged  with  the  commission  of  a  crime  to  show  specifically 
in  what  manner  he  has  been  injured. 

It  is  said,  however,  that  in  an  action. for  slander  the  recov- 
ery is  had  because  of  slanderous  words  spoken  maliciously, 
and  here  it  is  said  there  was  no  malice  whatever.  While  it  is 
true  that  in  slander  malice  is  the  gist  of  the  action,  yet  the 
term  **  malice  "  is  always  used  in  such  cases  in  a  legal  sense. 
As  was  said  by  Dayley,  J.,  in  Bromage  v.  Prosser^  4  Barn.  &  G. 
247,  which  was  an  action  for  slander  of  a  bank,  the  words  be* 
ing  in  substance  that  it  had  stopped  payment:  ''  Malice,  in 
common  acceptation,  means  ill-will  against  a  person,  but  in 
its  legal  sense  it  means  a  wrongful  act  done  intentionally, 
without  just  cause  or  excuse;  and  if  I  traduce  a  man,  whether 
I  know  him  or  not,  and  whether  I  intend  to  do  him  injury  or 
not,  I  apprehend  the  law  considers  it  as  done  of  malice,  be- 
cause it  is  wrongful  and  intentional.  It  equally  works  an  in* 
laty  whether  I  mean  to  produce  an  injury  or  not;  and  if  I  had 
BO  legal  excuse  for  the  slander,  why  is  he  not  to  have  a  rem- 
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edy  against  me  for  the  injury  it  prodaces?"  So  here,*  the  bank 
wrongfully  refused  to  pay  the  checks  of  the  appellees.  That 
refusal  was  intentional  and  without  just  excuse.  There  was, 
therefore,  all  the  elements  of  legal  malioe,  although  there 
might  have  been  no  intention  to  injure  the  appellees:  See  1 
Starkey  on  Slander,  191;  OommonwecUth  ▼.  Bonner^  9  Met  410. 

We  cannot  say  that  the  damages  allowed  in  this  case  were 
excessive,  under  all  the  circumstances  proven.  The  judgment 
of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig  dissenting,  on  the  ground  that  the  actioci« 
though  in  case  was  predicated  upon  a  contract;  aod  the  plain- 
tiff was  therefore  not  entitled  to  recover  any  other  than  nomi- 
nal damages,  no  actual  damage  being  proved* 
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of  a  bank  to  honor  a  depositor's  check,  withoat  legal  ezcnse^  entitles  him  to 
Moover  sabstantial  damages:  PaUenon  T.  Marine  NaL  Bank  190  Pa.  St.  419; 
17  Am.  St  Rep.  778;  FWU  NaL  Bank  r.  Shoemaker,  117  Pa.  St.  94;  2  Am. 
St.  Rep.  649,  and  note;  extended  note  to  In  re  FrankUn  Bank,  19  Am.  Deo. 
422.  The  contract  arising  by  implication  from  a  deposit  in  a  bank  is  that 
the  bank  will  paj  oat  the  money  when  required  in  sneh  snms  and  to  aiioh 
persons  as  the  depositor  nkay  indicate  by  his  oheoks:  Freekolden  t.  Newark 
NaL  Bank,  48  N.  J.  Bq.  51;  Ormom  ▼.  CommerekU  NaL  Bank,  87  Tenn.  350; 
10  Am.  St  Rep.  669,  and  note.  Ordinarily  a  bank  must  pay  tiie  ohocka  of 
its  depositors,  unless  it  has  notioe  that  the  deposit  belongs  to  aaotheri 
mo^rihidah^  PanMng  Oa.  y.  n^  NaL  Bank,  69  Min.  700. 


White  v.  People. 

[180  luuMon,  14t.] 

OsDinrAL  CoNsriBAor  —  What  CoNsnrnm.  —  When  two  pmono  httvo  a 
common  design  to  do  an  unlawful  act  whaterer  aot  one  of  them  does  ta 
-forthemnoe  of  the  oommon  design  is  the  aot  of  both,  for  whidh  botii  afo 
oqaaily  gnilty. 

COMBPIBAOr  TO  RiSIBT  AbSSST— OOMKON  DmOIT  KlOnSABT  TO  OOMSfl- 

Tun.  —  When  one  of  two  persons  resisting  arrest  shoots  an  officer  in  the 
presenoe  of  the  other,  the  latter  will  not  be  liable  for  the  shooting,  in  the 
absenee  of  a  oommon  design  between  them  to  resist  arrest,  althongh  the 
party  not  shooting  may  have  an  intent  to  resist  arrsat  witfaont  reforenoe 
to  the  intent  of  the  other  party. 
OomFiBAor  TO  Resist  Arri&t-— Aibino  ahd  ABRmro  bt  Sraas  avd 
Motions.  —  When  one  of  two  persons  resisting  arrest  aids,  abets,  ad- 
Tises,  or  encourages  the  other  by  signs  or  motions  to  assault  the  arrest* 
ing  officer,  he  is  guilty  of  such  assault  the  same  as  if  sMido  by  hfan 
oonallj. 
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OoKWiftAor  wzni  lammrio  Kxll^Ookmom  Dkioit  Niomabtto  Coir« 
mnm.  —  The  marA  preMiic*  of  %  party  at  an  awanlt  with  intent  to 
kill  ii  not  sufficient  to  oonititate  him  »  prinoipAl«  unless  there  is  some* 
thing  in  his  oondnot  showing  a  oomraon  design  to  enoonrage,  inoite»  cr 
in  some  manner  aid,  abet,  cr  assist  the  assanll  Aiding,  abetting,  ov 
assisting  are  afirmatiTe  in  their  oharaoter.  It  is  not  sniBcient  that  thero 
ia  a  mere  negative  aoqniesoenee^  not  in  any  waj  made  known  to  the 
principal  malefactor. 

Drennan  and  Hogan^  for  the  plaintiff  in  error. 

James  B.  Rieka,  Joseph  C.  Creightan^  and  Oeargs  Hunlj  attor- 
nej-generalt  for  the  people, 

Maobudbb,  C.  J.  This  is  an  indictment  in  the  circuit  court 
of  Christian  County  against  the  plaintiff  in  error  for  assault 
with  intent  to  oommit  murder  upon  the  person  of  one  W.  A« 
Jordan  by  shooting  him.  He  was  found  guilty  by  the  jury, 
and  sentenced  to  three  years  in  the  penitentiary. 

The  material  facts  are  as  follows:  On  March  24,  1890,  the 
plaintiff  in  error  and  one  Robbins  appeared  in  the  village  of 
Assumption  in  said  county,  where  they  were  strangers  and 
had  never  been  seen  before,  with  a  number  of  revolvers  and 
knives  in  their  possession,  some  of  which  they  sold  to  citizens 
of  that  place  at  prices  below  cost  Robbins  had  five  or  six 
revolvers  and  thirty  or  forty  knives.  Plaintiff  in  error  sold  a 
revolver  to  Dr.  Tobey  for  one  dollar;  Robbins  sold  three  knives 
worth  three  dollars  to  Byron  Travis  for  fifty  cents,  and  three 
knives  worth  two  dollars  and  fifteen  cents  to  Herschel  Travis 
for  fifty  cents. 

These  circumstances  having  excited  suspicion,  Byron  Travis 
called  upon  W.  A.  Jordan,  the  marshal  of  the  village,  between 
five  and  six  o'clock  in  the  evening  while  he  was  at  supper, 
and  informed  him  of  the  conduct  of  the  two  strangers.  As 
soon  as  he  had  finished  his  supper,  Jordan  telegraphed  to  the 
city  marshal  at  Pana,  and  the  chief  of  police  at  Decatur,  to 
know  if  they  had  information  of  any  burglaries,  and  was  told 
in  reply  that  ^  articles  of  that  description  had  been  taken 
over  about  Paris  the  nineteenth."  Jordan  then  started  out 
to  arrest  the  two  men,  and  summoned  one  Joseph  Jarrell  to 
assist  him.  Jordan  found  Robbins  and  plaintiff  in  error  sit* 
ting  on  the  side  of  the  jailroad  track,  a  short  distance  from 
the  village,  about  seven  o'clock  in  the  evening  of  March  24th, 
after  dark.  He  sat  down  with  them  and  had  some  conversa* 
tion  about  hauling  hay.  After  a  few  moments  Robbins  arose 
and  said:   ^  I  must  go."    Jordan  swears  that  he  then  threw 
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back  his  coat,  showed  his  star,  and  said:  ^I  am  the  marshal 
and  you  must  go  down  town  with  me.^    Plaintiff  in  error 
swears  that  he  did  not  know  that  Jordan  was  the  marshal, 
and  that  Jordan  did  not  say  he  was  an  officer,  nor  show  his 
badge.    Robbins,  who  was  a  low,  heavy-set  man,  and  is  de- 
ficribed  as  being  bow-legged,  and  walking  as  if  crippled,  re- 
plied: "I  am  not  going,"  or  "  You'll  not  take  me."    Jordan 
answered,  ^'  You  will,"  and  sprang  toward  Robbins,  who  had 
put  his  hand  in  his  pocket  when  the  marshal  told  him  he 
must  go  to  town.    Jordan  says:  ''Just  as  I  made  the  step,  he 
shot  me;  he  was  standing  in  the  middle  of  the  track  at  that 
time;  this  defendant  (White)  stood  by  the  side  of  the  track 
outside  of  the  rail;  I  noticed  their  pockets  were  heavily  loaded; 
when  the  heavy-set  man  fired,  he  started  to  run;  I  fired  three 
shots  at  him;  this  defendant  then  sprang  in  the  track  and 
started  to  run  after  him.     I  shot  one  shot  at  him."    Jordan 
was  shot  in  the  face,  eye,  neck,  and  hand  with  common  shot. 
and  his  left  eye  was  put  out.    As  the  defendant  ran,  he  threw 
away  his  coat,  which  was  afterward  found,  and  in  its  pockets 
were  one  revolver  and  one  knife.    Another  revolver  lay  near 
the  coat.    Both  men  escaped.    Plaintiff  in  error  was  after- 
ward arrested,  but  Robbins  has  never  been  arrested,  as  we  un- 
derstand the  evidence. 

Jordan  says  that  when  the  two  men  **  first  got  up,  they  both 
started  off,  and  when  I  spoke  they  both  whirled  around,  and 
this  gentleman  here  (White)  pushed  his  hands  in  his  pockets." 
Plaintiff  in  error  swears  that  he  started  to  run  before  the  first 
shot  was  fired,  but  Jordan  swears  that  four  shots  had  been 
fired  before  plaintiff  in  error  began  to  run.  When  Jarrell 
and  Jordan  started  out  they  separated  and  went  in  different 
directions,  so  that,  when  the  shooting  occurred,  Jarrell  was  too 
far  off  to  see  what  occurred,  as  it  was  quite  dark  at  the  time. 

After  Jordan  stated  that  the  men  must  go  to  town  with  him, 
there  is  no  evidence  that  plaintiff  in  error  did  anything  before 
he  ran  away,  unless  it  be  that,  when  first  spoken  to  after  he 
arose  from  the  ground,  he  whirled  around,  and  put  his  hands 
in  his  pockets.  Plaintiff  in  error  did  not  say  that  he  would 
not  go  with  the  officer;  the  refusal  to  go  was  uttered  by  Rob- 
bins. Plaintiff  in  error  fired  no  shot;  the  shot  which  injured 
Jordan  was  fired  by  Robbins.  Jordan  says:  ^This  defendant 
(White)  did  not  make  any  demonstrations  or  say  a  word,  ex* 
cept  he  had  his  hands  in  his  coat-pockets." 

Upon  the  trial  below,  a  witness  named  Soathwick  testified 
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that  Le  was  a  hardware  merchant  in  Flora,  Clay  County,  HI!* 
nois;  that  be  saw  plaintiff  in  error  in  Flora  in  company  with 
two  others  on  the  nineteeth,  twentieth,  and  twenty-first  days 
of  March,  1890;  that  the  plaintiff  in  error  and  those  with  him 
were  strangers;  that  the  store  of  witness  was  burglarized  on 
the  night  of  March  21st,  and  from  twelve  to  fifteen  revolvers, 
about  one  hundred  knives,  and  one  hundred  cartridges  were 
stolen  therefrom;  that  the  property  taken  was  worth  from 
-seventy-five  to  one  hundred  dollars;  that  the  witness  saw 
plaintiff  in  error  in  Flora  across  the  street  from  his  store  on 
the  morning  after  the  burglary.  Southwick  identified  one  of 
the  revolvers  as  his,  and  swore  that  the  other  goods  were  of 
the  same  kind  as  those  stolen  from  him,  but  could  not  swear 
positively  that  all  had  been  taken  from  his  store. 

Upon  the  state  of  facts  thus  detailed,  the  court  told  the  jury, 
in  the  seventh  instruction  given  for  the  prosecution,  that  if 
they  believed,  firom  the  evidence  in  the  case,  beyond  a  reason* 
able  doubt,  that  the  defendant  and  one  Robbins  stole  the 
property  offered  in  evidence  in  this  case  from  J.  H.  Southwick 
in  Clay  County,  Illinois,  and  carried  the  same  to  Assumption, 
niinois.  and  were  there  trying  to  sell  said  property,  and  that 
the  prosecuting  witness,  Jordan,  was  village  marshal  of  As- 
sunaption  at  said  time,  and  had  reasonable  ground  to  believe 
that  said  defendant  and  Robbins  were  in  posseesion  of  stolen 
property,  then  it  was  his  duty  to  apprehend  and  arrest  them; 
^  and  if,  while  attempting  to  arrest  them,  one  Robbins  shot 
the  said  Jordan  with  intent  to  kill  him,  then  this  defendant, 
John  White,  would  be  guilty  of  said  shooting,  just  the  same 
as  if  he  had  fired  the  shot  himself —  provided  you  further  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  intended  to  resist  the  arrest  by  using  extreme  vio- 
lence." We  think  that  this  instruction  was  erroneous  for  the 
teasons  hereinafter  stated. 

If  plaintiff  in  error  and  another  had  a  common  design  to  do 
an  unlawful  act,  then,  in  contemplation  of  law,  whatever  act 
such  other  person  did  in  furtherance  of  the  original  design 
would  be  the  act  of  both,  and  both  would  be  equally  guilty  of 
whatever  crime  was  committed:  Hanna  v.  People^  86  111.  248. 
The  instruction  does  not  proceed  upon  the  assumption  that 
the  shooting  was  done  by  Robbins  while  he  and  plaintiff  in 
error  were  engaged  in  the  unlawful  act  of  robbing  Southwick's 
store,  or  while  he  and  plaintiff  in  error  were  engaged  in  the 
unlawful  act  of  concealing  or  disposing  of  the  stolen  property 
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in  their  possession.  The  theft,  and  the  possession  of  the  stolen 
property,  and  the  efforts  to  sell  it,  are  simply  referred  to  a» 
showing  the  authority  and  duty  of  Jordan  to  make  the  arrest. 
If  the  instruction  can  be  construed  as  asserting  th&t  the  do» 
fendant  and  Robbins  had  a  common  design  to  do  aa  unlawful 
act,  the  only  unlawful  act  to  which  it  so  refers  is  xesistaoce 
of  arrest. 

But  the  instruction  does  not  submit  to  the  jury  the  question 
whether  or  not  the  defendant  and  Robbins  bad  combined,  or 
formed  a  common  design  or  common  intention,  to  resist  arreat 
by  the  officer.  As  defendant  did  not  do  the  shooting  himself 
he  could  not  be  held  responsible  for  the  shooting  done  hj 
Bobbins,  unless  he  combined  with  Robbins  to  resist  the  arrest^ 
or  unless  the  shot  was  fired  in  the  attempt  to  execute  a  pur* 
pose  common  to  both  Robbins  and  himsell  The  instruction, 
however,  ignores  the  idea  of  a  common  design,  or  oonspiraqyv 
between  the  two  men.  The  intent  to  kill  is  presented  aa  the 
individual  intent  of  Robbins,  and  the  defendant  is  asserted  to 
be  equally  guilty  with  Robbins,  if  he  had  the  intention  to  re* 
sist  arre&t,  even  though  he  had  formed  such  intention  in  his 
own  mind  without  reference  to  Robbins,  and  independently  of 
the  question  whether  or  not  such  intention  was  entertained  in 
pursuance  of  a  common  design  formed  between  himself  and 
Robbins. 

In  the  respect  indicated  the  instruction  was  erroneous,  and 
in  view  of  the  extreme  meagerness  of  any  evidence  which 
tended  to  connect  the  defendant  with  the  unlawful  attempt  of 
Robbins  to  resist  arrest,  it  was  important  that  the  jury  should 
be  accurately  instructed.  There  is  nothing  to  show  that  plain* 
tiff  in  error  and  Robbins  had  formed  any  common  design  to 
resist  arrest,  or  had  even  anticipated  that  an  effort  would  be 
made  to  arrest  them.  Only  a  few  seconds  elapsed  between 
the  announcement  of  Jordan  that  he  wanted  them  to  go  to 
town  with  him  and  the  advan'ce  of  Jordan  toward  Robbins, 
which  induced  the  latter  to  fire  the  shot.  The  two  men  did 
not  know  that  Jordan  was  an  officer  until  said  announcement 
was  made,  and  there  was  no  opportunity  for  any  combination 
between  them  in  view  of  the  darkness  and  the  other  circom* 
stances  surrounding  them.  It  is  true  that  the  plaintiff  in 
error  would  have  been  responsible  if  he  had  aided,  or  abetted, 
or  advised,  or  encouraged  Robbins  in  his  unlawful  conduct 
by  signs  or  motions:  Brennan  v.  PeaplSj  16  IlL  511;  butbe-^ 
yond  the  mere  fact  that  the  plaintiff  in  error  turned  around 
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and  pot  his  hands  in  his  coat  pockets  when  Jordan  stated 
that  they  must  go  to  town  with  him,  he  made  no  sign  or  mo- 
tion of  any  kind  until  he  ran  away.  The  turning  around  was 
not  necessarily  a  threatening  movement,  but  rather  a  natural 
one,  in  view  of  what  Jordan  said,  and  in  view  of  the  surprise 
at  the  discovery  that  the  man  who  had  been  talking  about 
hauling  hay  was  an  officer. 

It  is  true  that  a  revolver  was  found  in  the  pocket  of  the 
ooat  after  it  was  thrown  away,  but  the  possession  of  the  re- 
Tolver  under  the  circumstances  of  this  case  did  not  necessarily 
indicate  that  it  was  intended  to  be  used  in  resistance  of  arrest, 
as  it  was  a  part  of  the  property  that  had  been  stolen,  and 
which  the  possessors  of  it  were  trying  to  dispose  o£ 

But  even  if  the  acts  of  the  plaintiff  in  error  in  turning 
around  and  putting  his  hands  in  his  pockets  did  indicate  an 
iatention  on  his  part  to  resist  arrest,  there  is  no  proof  that 
Bobbins  saw  either  of  these  acts,  or  that  they  were  intended 
as  signs  to  Bobbins  that  plaintiff  in  error  would  unite  with 
him  in  an  attempt  to  resist  arrest.  The  mere  presence  of  a 
party  at  an  assault  with  intent  to  kill  is  not  sufficient  to  con- 
stitute him  a  principal,  unless  there  is  something  in  his  oon« 
duct  showing  a  design  to  encourage,  incite,  or  in  some  manner 
aid,  or  abet,  or  assist  the  assault.  Aiding,  abetting,  or  assist- 
ing are  affirmative  in  their  character.  It  is  not  sufficient  that 
there  is  a  mere  negative  acquiescence,  not  in  any  way  made 
known  to  the  principal  malefactor:  White  v.  People^  81  111.  833; 
Lamb  v.  People^  96  111.  73;  9  Am.  ft  Eng.  Ency.  of  Law,  674» 
575.  Here  it  appears  from  the  evidence  of  the  prosecution 
that  the  plaintiff  in  error  stood  outside  of  the  track  with  a 
pistol  in  his  possession  until  after  Jordan  had  fired  three 
shots  at  Bobbins,  and  not  only  took  no  part  in  the  assault, 
but  made  no  '*  demonstrations "  whatever,  either  of  encour- 
agement to  Bobbins  or  of  hostility  toward  Jordan. 

After  a  careful  examination  of  the  evidence  in  this  case  in 
connection  with  the  instructions,  we  are  unable  to  say  that  it 
so  far  tends  to  sustain  the  verdict  as  to  justify  us  in  affirming 
the  judgment 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
Is  remanded.  «_«. 

ObHsriBAor — LiABn.nT  or  Omt  OompiBAToa  roa  Aor  or  AiroTHaB.  — 

The  act  of  one  of  teveral  coDspiraton  in  the  proseoatton  of  their  denga  if 
eoasidered  the  act  of  aU:  Spies  v.  People,  122  BL  1 ;  3  Am.  St.  Bep^  321,  and 
txtended  note  at  p.  437;  fiawei-s  v.  State,  24  Tex.  App.  642;  5  Am.  St.  Rep. 


202  Ambleb  V,  Whipplb.  niinoiay 

901;  Mart^  ▼.  State,  89  Ala.  US;  18  Am.  St.  Rep.  91,  and  note.  The  aeto 
or  declarations  of  one  of  teveral  conspirators  in  the  fartheraaoe  of  an  nnlaw- 
fol  oommon  design  and  forming  part  of  the  re$  geaUB  are  admissible  in  oti- 
donoe  against  the  others:  Clark  ▼.  Stale,  28  Tex.  App.  189;  19  Am.  St  Bapw 
817,  and  note;  extended  note  to  Spk*  t.  PeopU,  8  Am.  St  Bep.  487. 

OoNSPiRAor — OoMM09  DHttON  NsoiflBART.  — Common  design  is  the  es* 
lenoe  of  the  charge  of  conspiracy:  Sfke  r.  PeotpU,  122  IlL  1;  8  Am.  St  Bep. 
820^  and  note  at  p.  478;  Martin  t.  State,  89  Ala.  116;  18  Am.  8t  Bepu  91; 
bnt  see  STpencer  t.  State,  77  Ga.  165;  4  Am.  St  Rep.  74 

Ck>ir8Pi]iACT  TO  AssAOLT  WITH  Intbnt  TO  KiLL:  See  QSbeen  t.  State,  89 
Ala.  121;  18  Am.  St  Rep.  96.  See  extended  note  to  PtafU  r.  BiAarde^  61 
Am.  Deo.  82^-94  for  a  disonssion  of  conspiraoy. 
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JvDOMBim  OF  Sistxb  Statb — Limitation  AOAnrar.  —  A  Judgment  or  de- 
cree rendered  by  a  court  of  another  state,  or  by  the  supreme  oonrt  of 
the  District  of  Columbia^  is,  in  Blinds^  barred  in  fire  yean  after  a  canse 
of  action  aocmes  thereon. 

STATDTu  —  GoNSTRUonoir  or. — A  statute  should  be  so  construed  as  to 
make  it  consistent  in  all  its  parts,  and  so  that  proper  efiisot  may  be  giTcn 
to  every  section,  clause,  or  part  of  it 

JuDomNT  n  Etidbnox  or  Indbbtxdni88  im  Wainxa,  but  it  does  not  ne- 
oessarily  follow  that  Judgments  are  to  be  placed  on  the  same  footing 
with  rights  of  action  on  bonds,  notes,  bills  of  exehange^  leases,  oontraots, 
or  other  evidences  of  indebtedness  in  writing  enumerated  in  a  statate 
fixing  the  period  of  limitation  thereon. 

Statutxs  —  CON8TJKUOTI09  or.  —  The  words  of  one  statute  may  be  required 
to  be  enlarged  in  their  meaning,  while  in  another  statute  the  language 
may  from  the  context  be  necessarily  limited  and  contracted  in  its  scope 
and  operation. 

Statotbs.  — OoHfrrBuonoN  or  Gknsbal  Wobim  in  a  statute  following  an 
enumeratioQ  of  particular  eases,  apply  to  cases  of  the  same  kind  and 
description.  A  statute  enumerating  things  inferior  cannot^  by  general 
words,  be  construed  so  as  to  extend  to  and  embrace  those  which  are 
superior. 

JuDOMXKT  WHBir  Av  Ebtofpbl.  — A  judgment  for  the  payment  of  money  is 
eridence  of  indebtedness  of  the  highest  dignity  known  to  the  law;  and, 
vnlike  eridence  of  indebtedness  afforded  by  bonds^  bills,  leases,  and 
written  contracts,  it  imports  rarity  and  operates  as  an  estoppel  to  deny 
its  truthfulness. 

FEAonoB.— Whin  Ahswbe  n  Tilbd  aitbb  Dbmvbkbb  Otsbbulbd^  the 
demurrer  is  waived  and  the  ruling  thereon  cannot  be  assigned  for  error. 

Feaotiob  —  Motion  iub  JaDOMXNT  No9  Obbtavtb  Vbbbdioto.  —  When  a 
plea  presenting  a  bar  to  the  right  torecorer  is  interpoeed,  and  a  demur* 
rsr  thereto  is  orerruled,  a  motion  for  Judgment  wm  obetaate  weredkta 
should  be  oTerruled. 

JvBT  Trial  —  iNSTRUonoirsDntBomro  Vbbdiot.  —  The  court  may  property 
instruct  the  Jury  to  return  a  Terdiot  for  the  defendant  whan  the  eridonosb 
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with  all  the  foferences  to  be  drawn  therefrom,  is  ao  inenfBcYeat  to  sap* 
port  a  Terdiet  lor  the  plaintiff  that  the  oonrt  will  be  oompelled  to  aet  it 
■aide.  The  oonrt  may  direot  a  yerdiot  for  the  defendant  if  there  it  no 
•vidence  tending  to  prore  an  issue  of  fact  essential  to  the  right  of  recoTory 
cf  tiie  plaintiff;  but  each  an  instruction  is  properly  refused  if  there  is  a 
kfliot  in  the  evidenoe  and  there  ia  evidence  tending  to  proTe  the  plain* 


JvDenKim  AND  Decbkis  Rbndbrbd  IK  SisiiB  Statss  by  eonrts  of  record 
have  the  aame  conclusive  effect  in  other  states  as  they  have  in  the  state 
where  rendered,  and  the  rule  that  judgments  of  sister  atates  are  eon- 
ahiBTe  on  the  merits  extends  with  eqnal  f oroe  to  deoreea  In  chancery. 

lutMaaanB  akd  Diorbbs  of  Federal  CSovrts  are  entitled  to  the  aame  de. 
gree  of  faith  and  credit  as  those  of  state  courts. 

JuDOMBim  IN  Personam  of  Sister  States  are  placed  on  the  same  footing 
aa  domestio  judgments,  and  entitled  to  the  same  credit  and  effect^  when 
■ongbt  to  be  enforoed  in  the  different  states,  aa  they,  by  law  or  aaage^ 
have  in  the  particular  statea  wherein  they  were  rendered. 

JumHXHTBOf  SiSTBR  STATES  —  LnoTATiuN  AGAINST. «- A  judgment  iralid 
and  eondusiTe  in  the  courts  of  the  state  where  rendered  will  be  ea« 
forced  in  the  other  states  upon  the  same  footing  aa  domestic  judgments 
within  sneh  period  of  limitation  as  may  be  prescribed  in  respect  to  sueh 
judgment  by  the  law  of  the  state  where  it  is  sought  to  be  enforced. 

JVDOMSHTB  OF  SiSTEB  STATES—  PlBA  OF  FrAUD  AGAINST.  ^  A  plea  of  fraud 

ia  not  admissible  in  actions  on  judgments  of  sister  states,  when  tlMre 
was  jurisdiction  of  the  person  and  subject-matter,  nnleas  it  can  be  set 
vp  in  the  court  of  the  state  rendering  snoh  Jndgmenti  The  judgment 
fat  each  case  is  not  iroid,  bat  Toidable  merely. 

JuDOMEKTB  —  COLLATERAL  ATTACK.  —  Domcstio  judgments  and  those  stand* 
ing  upon  like  footing,  as  the  judgments  of  sister  states,  import  verity, 
and  public  policy  forbids  their  indirect  collateral  contradiction  or  im* 
peadimenti 

JgDOMBNT — How  Vaoated  FOB  Fbavd.  —  When  a  party  ia  prevented  by 
fraud  or  fraudulent  misrepresentations  from  interposing  hia  defenae  be- 
fore judgment  is  rendered  he  may  apply  to  that  court  for  its  annulment 
and  to  be  let  in  to  defend  on  the  merits;  but  a  plea  of  fraud  in  proour* 
ing  SQoh  judgment  is  not  a  proper  plea  to  an  action  thereon. 

AcnoN  of  debt  brought  July  17, 1885,  on  a  judgment  of  the 
•upreme  court  of  the  District  of  Columbia,  rendered  June  17, 
1880,  in  favor  of  appellant  and  against  the  appellee  and  an- 
other for  $667,434.21.  The  defendant  interposed  five  pleas: 
1.  That  the  cause  of  action  did  not  accrue  within  five  years 
prior  to  the  commencement  of  the  suit.  2.  NtU  tiel  record. 
8.  That  there  was  no  personal  service  or  appearance  of  defend- 
ant in  the  court  rendering  the  decree.  4.  That  such  decree 
was  obtained  by  fraud  and  false  representations  on  the  part  of 
plaintifi^,  which  caused  him  to  fail  to  interpose  any  defense. 
&  Discharge  in  bankruptcy  and  failure  to  plead  the  same 
because  of  such  fraudulent  representations  by  plaintifi;  A 
demurrer  was  overruled  as  to  the  first  plea,  but  sustained  a§ 
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to  pleas  four  and  five.  The  second  and  third  pleas  were  *Titb« 
drawn.  Plaintifffiled  two  replications  to  the  first  plea:  1.  The 
absence  of  defendant  from  the  state  when  the  cause  of  action 
accrued,  and  the  commencement  of  suit  within  five  years  after 
his  return  to  the  state.  2.  That  after  the  action  accrued  do* 
fendant  departed  from  and  resided  out  of  the  state  from  June 
27, 1880,  for  about  one  year.  Upon  these  replications  issue 
was  taken  and  trial  had.  The  court  instructed  the  jury  that 
*'  the  eyidence  presented  in  this  ease  is  not  sufficient  to  war-^ 
rant  a  verdict  for  the  plaintiff  upon  the  issues  submitted,  and 
you  will  therefore  find  a  verdict  for  the  defendant**  The  jury 
returned  a  verdict  for  defendant,  and  plaintiff  moved  for  judg» 
ment  non  obstante  veredicto  for  the  amount  of  the  decree  saed 
on,  with  interest,  which  motion  was  overruled.  Judgment  on 
the  verdict.  Plaintiff  appealed  to  the  appellate  court  where 
the  judgment  was  affirmed,  and  the  plaintiff  below  proseoutes 
this  appeaL 

Jajnes  R.  Doolittle  and  Heury  Booths  for  the  appellant; 
A.  /•  Ambler^  and  Stiles  and  Lewis^  for  the  appellee. 

Shops,  J.  The  principal  question  for  consideration  in  this 
case  is,  whether  an  action  on  a  judgment  or  decree  rendered  hy 
a  court  of  another  state,  or  by  the  supreme  court  of  the  Die* 
trict  of  Columbia,  is  within  this  state  barred  in  five  years 
after  the  cause  of  action  accrues  thereon.  This  question  was 
decided  in  the  affirmative  by  this  court  in  the  case  of  Bemi^ 
V.  Stanley^  98  111.  230.  That  was  an  action  of  debt  upon  a 
judgment  rendered  in  the  state  of  Ohio.  The  defendant 
pleaded  that  the  cause  of  action  did  not  accrue  within  five 
years  next  before  the  action  was  brought,  to  which  the  circuit 
court  sustained  a  demurrer,  so  that  the  precise  questions  here 
raised  were  there  presented.  The  'statute  then  in  force  was 
the  same  as  that  now  in  force.  We  held  that  the  case  fell  un« 
der  the  fifteenth  section  of  the  limitation  act  of  1871-72^ 
in  force  July  1, 1872,  and  reversed  the  judgment  of  the  circuit 
court  for  error  in  sustaining  the  demurrer  and  holding  that 
the  plea  presented  a  bar  to  the  action.  The  propriety  of  that 
ruling  is  seriously  questioned,  and  we  are  asked  to  reconsider 
and  overrule  the  decision  in  that  case. 

It  is  claimed  that  a  judgment  or  decree  of  a  court  of  record 
of  a  sister  state  or  of  a  federal  court  is  evidence  of  indebted* 
ness  in  writing,  and  that  therefore  the  limitation  of  actions 
thereon  is  ten  years,  as  provided  in  section  16  of  our  limits- 
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tioQ  act,  and  H  is  urged  that  sectioa  16  was  not  oonaldered  by 
the  court  in  the  determination  of  BemU  t«  Stafdeyy  98  111.  280. 
It  is  true  we  there  aaid,  '^  the  decision  of  this  qnestion  inToWes 
a  constmction  of  sections  16  and  20  **  of  the  limitation  law. 
The  constmction  of  those  sections  was  cleariy  inyoWed,  but  it 
bj  no  means  follows  that  the  court  did  not  consider  other  parts 
of  the  act.  A  statute  should  be  so  construed  as  to  make  H 
consistent  in  all  its  parts,  and  so  that  proper  eflTect  may  be 
giyen  to  eyery  section^  clause,  or  part  of  the  act:  lUinoU  Cerir 
iralR.IL  Co.  y.  Chicago  etc.  R.  R.  Co.,  122  111.  478;  Hunt  T. 
Chieago  Rone  and  Dummy  JTy  Co.,  121  IlL  642;  SUere  y. 
BrownM,  124  HL  29. 

The  opinion  in  the  Bemis  case  shows,  as  we  think,  that  sec* 
tioD  16  of  the  limitation  act  was  within  the  contemplation  of 
the  court.  In  speaking  of  section  15  of  the  act,  it  was  said: 
^An  action  brought  in  this  state  upon  a  judgment  rendered 
in  another  state  is  undoubtedly  a  ciyil  action,  within  the  in- 
tent and  meaning  of  this  section  of  the  statute,  and  unless 
some  other  section  of  the  act  has  provided  a  period  of  limita- 
tion to  govern  the  time  within  which  an  action  shall  be 
brought  in  this  state  upon  a  foreign  judgment,  then  section  16 
must  controL  •  •  •  •  Our  yiew  of  the  subject  is,  that  section 
16  is  broad  enough  to  embrace  the  judgment  sued  upon  in  this 
case;  that  the  suit  on  the  judgment  is  a  ciyil  action,  not  other* 
wise  specifically  provided  for,  and  hence  barred  in  five  years 
by  the  terms  and  conditions  of  the  statute.'' 

Section  16  of  the  act  which  is  claimed  to  govern  in  this  case 
b  as  follows:  ^  Actions  on  bonds,  promissory  notes,  bills  of 
exchangOi  written  leases,  written  contracts,  or  other  evidence 
of  indebtedness  in  writing,  shall  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued.''  It  is  said  that 
the  words  *' other  evidence  of  indebtedness  in  writing"  necessa- 
rily indodc  judgments,  and  therefore  the  limitation  of  actions 
upon  SBch  judgments  is  ten  years,  instead  of  five  years,  as 
provided  in  section  15.  These  words  alone,  without  the  words 
preceding,  are  clearly  broad  enough  to  include  judgments  and 
decrees  for  the  payment  of  money. 

We  held  in  Jeffenon  v.  Alexander^  84  HI.  278,  and  perhaps 
in  other  cases  also,  that  a  judgment  is  an  evidence  of  indebt- 
edness in  writing,  from  which  ruling  we  find  no  occasion  to 
leoede.  It  does  not,  however,  necessarily  follow  that  a  judg- 
ment is  such  ^  other  evidence  of  indebtedness  in  writing  **  as 
to  be  included  within  the  sixteenth  section  of  the  statute.    It 
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is  familiar  that  wordB  of  one  statate  may  be  required  to  be 
enlarged  in  their  meaning,  while  in  another  etatute  the  Ian* 
guage  may,  from  the  context,  be  necessarily  limited  and  con- 
tracted in  its  scope  and  operation:  GarmUy  v.  Uthej  116  IlL 
645.  It  is  also  a  general  rule  of  statutory  construction,  that 
general  words,  following  an  enumeration  of  particular  cases, 
apply  to  cases  of  the  same  kind  and  description;  and  so  a 
statute  enumerating  things  inferior  shall  not,  by  general  words, 
be  construed  so  as  to  extend  to  and  embrace  those  which  are 
superior:  Sedgwick  on  Const  ft  Stat  Law,  361;  1  Bla.  Conn. 
88;  Woodworth  v,  Paine,  Breese,  374;  H(tU  v.  Byrne,  1  Scam* 
140.  In  the  case  last  cited  a  statute  allowing  a  defense  deny- 
ing the  consideration  in  actions  on  notes,  bonds,  bills,  and  other 
instruments  in  writing  for  the  payment  of  money,  etc.,  was  held 
not  to  apply  to  mortgages,  the  court  saying:  **  Mortgages  are 
clearly  instruments  of  a  higher  dignity  than  bonds,  promis- 
sory notes,  or  bills,  because  greater  solemnity  is  required  in 
their  execution." 

A  judgment  for  the  payment  of  money  is  evidence  of  indebt- 
edness of  the  highest  dignity  known  to  the  law,  and  unlike 
the  evidence  of  indebtedness  afforded  by  bonds,  bills,  leases, 
and  written  contracts,  it  imports  verity.  It  operates  as  an 
estoppel  on  the  party  to  deny  its  truthfulness.  In  Btu  v.  H^vif 
berty  17  III.  572,  the  defendant  pleaded  a  set-off  against  the 
judgment  sued  on,  which  was  disallowed  on  demurrer.  It 
was  contended  in  that  case  that  the  statute  allowed  a  plea  of 
set-off  in  an  action  on  a  judgment  The  statute  authorized 
the  plea  ''  in  any  action  brought  upon  any  contract  or  agree- 
ment, either  express  or  implied."  This  court  there  said :  *' We 
cannot  agree  with  counsel  that  a  judgment  is  a  oontraoti 
within  the  meaning  of  the  statute.  It  is  the  conclusion  of  the 
law  upon  the  rights  of  the  parties,  and  it  is  not  very  common 
that  it  is  entered  up  by  the  agreement  of  the  unsuccessful 
party,  but  the  reverse  is  generally  the  case.  In  this  statute 
the  words  *  action,' '  contract,'  and  '  agreement '  are  used  ini 
their  ordinary  sense,  and  not  with  the  intention  of  embracing 
every  imaginable  litigation  upon  every  cause  of  action.  A 
judgment  is  no  more  a  contract  than  is  a  tort." 

Without  pursuing  this  branch  of  the  subject  further,  it 
seems  quite  clear  that  a  judgment  is  not  evidence  of  indebt- 
edness in  writing  of  the  like  character,  nature,  or  grade  with 
notes,  bonds,  bills,  written  leases,  or  written  contracts  enu- 
merated in  section  16,  in  advance  of  the  general  words  which, 
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it  is  contended,  create  a  bar  in  actions  upon  judgments,  but 
are  eyidences  of  indebtedness  in  writing  of  a  higher  and  su* 
perior  character.  It  cannot  therefore  be  presumed  to  have 
been  included  with  those  enumerated  of  a  lesser  grade,  al- 
though the  efifect  may  be  to  exclude  such  superior  evidence  of 
indebtedness  from  the  operation  of  the  act  altogether,  or  to 
impose  a  shorter  period  of  limitation  under  another  provision 
of  the  statute. 

The  first  section  of  the  act  of  November,  1849,  for  which 
section  16  of  the  present  act  is  a  substitute,  reads  as  follows: 
'*A11  actions  founded  upon  any  promissory  note,  simple  con* 
tract  in  writing,  bond,  judgment,  or  other  evidence  of  indebt- 
edness in  writing,  caused  or  entered  into  after  the  passage  of 
this  act,  shall  be  commenced  within  sixteen  years  after  the 
cause  of  action  accrued,  and  not  thereafter.''  It  will  be  ob- 
served that  the  later  statute  omits  the  word  "judgment"  before 
the  general  clause, "  or  other  evidence  of  indebtedness  in  writ- 
ing." It  is  to  be  presumed  that  by  the  change  in  the  phrase- 
ology some  change  was  intended  to  be  made  in  the  rule  of  law, 
and  would  clearly  indicate  an  intention  to  exclude  judgments 
from  the  operation  of  the  later  enactment.  It  cannot  be  pre- 
sumed that  the  omission  was  accidental,  nor  can  a  misappre- 
hension of  the  legislature  as  to  the  effect  of  the  change  in  the 
law  be  inferred. 

In  construing  this  section  it  is  proper  to  consider  it  with 
reference  to  the  state  of  the  law  before  its  adoption:  Wright  v. 
People,  101  Dl.  126;  Wabaeh  etc.  R'y  Co.  v.  BinkeH,  106  111. 
298.  By  the  twenty-fourth  section  of  the  act,  prior  limitation 
statutes  are  expressly  repealed.  By  the  fifth  section  of  chap- 
ter 66  of  the  revision  of  1845,  actions  of  debt  on  judgments  of 
courts  of  record  of  this  state  might  be  brought  within  twenty 
years  after  the  date  of  the  judgment,  and  not  thereafter.  Ac* 
tions  upon  other  judgments  were  not  specifically  limited  by 
that  statute.  However,  other  actions  of  debt  and  covenant 
were  limited,  by  the  fourth  section  of  the  statute,  to  sixteen 
years  after  the  cause  of  action  accrued.  By  the  first  section 
of  the  act  of  February  10  (in  force  April  13),  1849,  actions 
upon  judgments  rendered  beyond  the  limits  of  this  state  were 
limited  to  five  years  after  the  right  of  action  accrued. 

As  we  have  seen,  by  the  first  section  of  the  act  in  force  No- 
vember 5,  1849,  all  actions  upon  "judgments"  were  required 
to  be  brought  within  sixteen  years  after  the  cause  of  action 
accrued,  and  not  thereafter.    By  the  fourth  section  of  the  lut- 
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ter  act  so  much  of  chapter  66  of  the  revised  statutes  of  1845 
and  of  the  act  of  February  10, 1849,  as  was  in  conflict  with  that 
act  was  repealed.  If  it  be  conceded  that  the  general  provis- 
ions of  section  1  of  the  act  of  November,  1849,  had  the 
effect  to  repeal  section  6  of  chapter  66,  creating  the  limita- 
tion  of  actions  on  judgments  of  courts  of  record  in  this  states 
and  also  section  1  of  the  act  of  February  10,  1849,  relating  to 
actions  on  foreign  judgments,  or  judgments  ^'rendered  beyond 
the  limits  of  this  state,"  it  follows  that  the  limitation  of  ac- 
tions upon  all  judgments  was  sixteen  years.  It  is  apparent 
that  section  15  of  the  present  act  was  passed,  in  the  main,  to 
take  the  place  of  the  first  section  of  the  act  of  1845  and  the 
second  section  of  the  act  of  November,  1849,  with  the  provi- 
sion added  in  respect  of  ''  all  civil  actions  not  otherwise  pro- 
vided for,"  and  limiting  the  bringing  of  all  such  actions  to  five 
years  after  the  cause  of  action  accrued.  It  is  to  be  observed^ 
however,  that  in  the  earlier  act  of  1849,  judgments  rendered 
outside  of  the  limits  of  this  state  are  classed  with  causes  of 
action  limited  by  the  fifteenth  section  of  the  present  act  to 
five  years.  In  neither  the  act  of  1845  nor  of  November,  1849, 
are  such  judgments  specifically  mentioned.  In  the  former, 
the  limitation  is  of  judgments  rendered  within  this  state,  and 
the  latter  the  limitation  is  of  '*  action  on  judgments,''  without 
other  specifications.  The  legislature  having,  by  the  act  of 
1871-72,  provided  a  period  of  limitation  of  "all  civil  actions 
not  otherwise  provided  for,"  struck  the  word  *' judgment  out 
of  section  16,  as  it  stood  in  section  1  of  the  act  of  Novem- 
ber,  1849,  and  made  no  specific  limitation  in  actions  on  jadp 
ments,  whether  rendered  within  or  without  the  limits  of  the 
state. 

The  effect  of  this  legislation  was,  it  seems,  to  place  actions 
upon  all  judgments  upon  the  same  footing,  and  make  the  like 
period  of  limitation  applicable  to  all.  Without  distinction, 
therefore,  they  would,  there  being  no  other  provision,  £aU 
either  under  section  15  or  section  16  of  the  present  statute. 
If  the  legislature  intended  section  16  to  apply,  it  is  inconceiv- 
able why  the  word  **  judgment"  was  omitted.  It  was  used  in 
the  act  of  November,  1849,  which  is  expressly  repealed  by  the 
present  statute,  and  expressed  the  exact  intention  now  attrib- 
uted to  the  legislature  by  the  passage  of  section  16.  Yet  it 
is  omitted  from  that  section,  after  inserting  in  a  preceding 
section  of  the  act  a  new  provision,  within  which  actions  upon 
judgments  would  appropriately  falL  That  actions  upon  judg- 
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mentfl  are  "eiyil  actions"  cannot  be  qnestioned,  and  ^!f  not 
otherwise  provided  for''  in  the  act  would  necessarily  be 
limited  by  section  15.  In  the  completion  of  the  revision,  the 
legislature,  in  1878,  had  its  attention  again  called  to  the  sob- 
jecty  and  after  amending  section  18  of  the  act  of  1871-72, 
ohanged  the  limitation  of  actions  upon  domestic  judgments. 
By  section  3  it  is  provided  that  actions  of  debt  may  be  brought 
on  judgments  of  courts  of  record  of  this  state  within  twenty 
years  after  the  date  thereof,  and  not  thereafter,  thus  restoring 
the  fifth  section  of  the  act  of  1845  in  its  exact  phraseology. 

There  is,  it  is  apparent,  nothing  inconsistent  in  the  legisla- 
tion nnder  consideration  with  the  previous  policy  of  the  state. 
The  third  section  of  the  act  of  1878,  as  we  have  seen,  took 
judgments  of  courts  of  record  of  this  state  out  of  the  operation 
of  the  act  of  1871-72,  and  fixed  the  limitation  at  twenty  years 
leaving  actions  on  judgments  rendered  outside  of  this  stata^ 
and  judgments  of  courts  not  of  record  within  this  statCi  to  be 
governed  by  section  15  of  the  latter  act 

The  case  of  SteUe  v.  Lov^oy^  125  HL  852,  is  not  in  conflict 
with  the  view  here  expressed.  It  was  not  necessary  there  to 
decide  when  actions  on  justices'  judgments  are  barred  nnder 
this  statute.  That  was  an  action  on  an  appeal  bond,  given 
apon  appeal  from  a  judgment  of  a  justice  of  the  peace.  We 
there  said:  ^It  might  be  conceded  that  actions  on  the  judg- 
ment in  the  justice's  court  would  be  barred  in  a  shorter  period; 
but  that  fact  could  not  affect  the  remedy  on  the  covenant" 
contained  in  the  bond.  We  are  of  opinion  that  limitation  of 
actions  upon  judgments,  other  than  those  rendered  by  courts 
of  record  of  this  state,  are  controlled  by  section  16,  and  there' 
fore  barred  in  five  years. 

If  a  party  plead  over  after  demurrer  overruled,  as  was  here 
done,  the  demurrer  is  waived,  and  the  ruling  thereon  cannot 
be  assigned  for  error.  But  the  question  considered  is  pre* 
eented  by  the  order  overruling  appellant's  motion  for  judg- 
ment nan  obstante  veredieioi  1  Gould's  PI.  474,  sec.  81;  Wood$ 
V.  Hynet^  1  Scam.  108.  The  plea  presenting  a  bar  to  the  right 
of  recovery,  the  motion  was  properly  overruled. 

The  action  of  the  court  in  withdrawing  the  ease  firom  the 
jury  is  also  assigned  for  error.  The  replications  to  the  plea 
presented  proper  issues  of  fact  to  be  submitted  to  the  jury, 
and  the  plaintiff  was  entitled  to  have  a  finding  upon  such 
issues^  if  the  evidence  tendered  by  him  tended  to  sustain 
them.     The  court  may  properly  instruct  the  jury  to  return  a 
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verdict  for  the  defendant,  when  the  evidenoe,  with  all  the  in- 
ferences that  may  be  justly  drawn  therefrom,  ie  so  insufficient 
to  support  a  verdict  for  the  plaintiff  that  the  court  will  be 
compelled  to  set  it  aside.  Thus,  the  court  may  direct  a  ver- 
dict for  the  defendant  if  there  is  no  evidence  tending  to 
prove  an  issue  of  fact  essential  to  the  right  of  recovery  of  the 
plaintiff:  Alexander  v.  Cunningham,  111  111.  511;  Chicago  etc, 
Ky  Co.  V.  Carey^  115  111.  117;  Continental  Life  In$.  Co.  v.  Rogert^ 
119  111.  478;  59  Am.  Rep.  810.  But  such  an  instruction  is 
properly  refused  if  there  is  conflict  in  the  evidence,  and  there 
is  evidence  tending  to  prove  the  plaintiff's  case:  Chicago  etc* 
R'y  Co.  V.  Krueger^  124  UL  457;  Doane  v.  Lochwood^  115  UL 
494. 

With  the  view  of  determining  the  correctness,  or  otherwise, 
of  this  instruction,  we  have  considered  the  evidence  given  at 
the  trial,  and  without  entering  upon  a  discussion  of  its  weight 
and  effect,  we  are  of  the  opinion  that  the  court  erred  in  direct* 
ing  a  verdict  for  defendant  We  are  not  required  to  pass 
upon  the  preponderance  of  evidence,  nor  was  the  trial  court. 
For  the  court  to  do  so  would  be  to  invade  the  province  of  the 
jury,  and  in  effect  destroy  the  right  of  trial  by  jury.  An  ex- 
amination of  this  record  will  show  that  there  was  evidence 
from  which,  if  uncontradicted,  the  finding  might  well  have 
been  for  the  plaintiff.  It  is  shown  that  appellee  transacted 
business  in  New  York  City  within  the  period  of  limitation, 
requiring  his  presence  in  that  city  for  considerable  portions  of 
time,  and  also  his  repeated  admissions  and  declarations  that 
he  resided  there.  It  is  true,  there  is  countervailing  testimony 
which  may  be  sufficient  to  overcome  the  case  thus  made  by 
the  plaintiff;  but  to  determine  that  it  does  or  does  not,  neces- 
sitates weighing  and  considering  the  evidence,  and  depends 
upon  whether  it  shall  be  found  that  the  preponderance  is  upon 
the  one  side  or  the  other.  In  every  such  case  the  right  of 
trial  by  jury  may  not  be  taken  away,  although  the  court  may 
feel  that  a  new  trial  may  properly  be  awarded. 

Appellee  has  assigned  cross-errors,  questioning  the  pro- 
priety of  the  ruling  of  the  court  in  sustaining  the  demurrer  to 
his  fourth  and  fifth  pleas,  which  should  be  considered.  These 
pleas  allege  that  appellee  was  prevented  from  interposing  a 
meritorious  defense,  as  he  could  have  done  in  the  original 
proceeding,  by  the  fraudulent  acts  and  deception  of  appellant 
in  leading  appellee  to  suppose  that  the  prosecution  of  that  suit 
was  abandoned.    It  is  not  necessary  here  to  consider  what 
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defenses  maj  be  interposed  in  actions  upon  foreign  JadgmentSp 

for  the  reason  that  in  this  respect  this  judgment  is  to  be 

treated  as  a  domestic  judgment    It  has  the  same  conclusive 

effect  as  a  judgment  of  a  court  of  record  of  a  sister  state.    The 

rale  that  judgments  of  a  competent  court  in  a  sister  state 

aie  conclusiTe  on  the  merits  extends  equallj  to  decrees  in 

chancery:  DobBon  v.  Pearee,  12  N.  Y,  166;  62  Am,  Dec.  162; 

and  judgments  and  decrees  of  the  federal  courts  are  entitled 

to  the  same  degree  of  faith  and  credit  as  those  of  state  courts: 

Rtugger  v.  IndianapolU  etc.  R.  R.  Co.,  103  111.  449;  Embrey 

7.  Palmer^  107  U.  8.  8;  Creston  City  Live-stoek  Co.  v.  BuUh&n^ 

Union  eU.  Co.,  120  U.  8.  141;  DudUy  v.  Lindsey,  9  B.  Mon^ 

486;  60  Am.  Deo.  622;  Harrison  ▼•  Phctnix  etc.  In$.  Co.^  8S 

Ind.676.  -'^-Scj 

In  Roe  V.  Hulbert,  17  IlL  672,  we  held,  quoting  from  Welch 

▼.  Sykea,  8  Gilm.  199,  44  Am.  Dec.  689,  that,  ^  under  the  con- 

Btitution  of  the  United  States,  and  the  laws  made  in  pur* 

suance  thereof,  the  judgments  in  personam  of  the  various 

states  are  placed  on  the  footing  of  domestic  judgments,  and 

they  are  to  receive  the  same  credit  and  effect,  when  sought  to 

be  enforced  in  the  different  states,  as  thej,  by  law  or  usage, 

have  in  the  particular  states  where  rendered";  and  we  held 

that  we  were  required  to  treat  and  give  the  same  effect  to  the 

judgment  there  under  consideration  as  if  rendered  in  this 

state,  or  as  if  that  were  a  proceeding  in  the  state  of  New  York, 

where  the  original  judgment  was  rendered:  MiU$  v.  Duryu^ 

7  Cranch,  481;  Renaud  v.  Abbott^  116  U.  S.  277. 

Under  the  rule  thus  announced,  a  judgment  valid  and  con* 

dnsive  in  the  courts  of  the  state  where  it  is  rendered  will  be 

enforced  in  the  other  states  upon  the  same  footing  as  domes* 

tio  judgments,  within  such  period  of  limitation  as  may  bo 

prescribed  in  respect  of  such  judgments  by  the  law  of  the 

state  where  it  is  sought  to  be  enforced.    The  prevailing  doo- 

trine  is,  that  a  plea  of  fraud  is  not  admissible  in  actions  on 

jadgments  of  sister  states,  where  there  was  jurisdiction  of  the 

person  and  subject-matter,  unless  it  can  be  set  up  in  the  court 

of  the  state  rendering  the  judgment    The  judgment  in  such 

ease  is  not  void,  but  voidable  only:  Anderson  v.  Anderson,  8 

Ohio,  108;  BiekThell  v.  Field,  8  Paige,  440;  MeRae  v.  Mattoon, 

13  Pick.  63;  Banford  v.  Sanford,  28  Conn.  6;  Benton  v.  Burget, 

10  Serg.  &.  R.  240;  Granger  v.  Clark,  22  Me.  128;  McDonald 

▼•  Drew,  64  N.  H.  647.    The  supreme  court  of  the  United 

States  has  also  held  that  a  plea  of  fraud  in  obtaining  the 
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judgment  cannot  be  interposed  in  an  action  thereon:  Christ" 
ma9  V.  Russell,  6  Wall.  290;  Maxwell  v.  Stewart,  22  Wall.  77. 

In  Hanley  y.  Dorioghue,  116  IT.  S.  4,  it  is  said:  '*  Jndgments 
recovered  in  one  state  of  the  Union,  when  prored  in  the 
courts  of  another,  differ  from  judgments  recovered  in  a  foreign 
country  in  no  other  respect  than  that  of  not  being  re-examin* 
able  upon  the  merits,  nor  impeachable  for  fraud  in  obtaining 
them,  if  rendered  by  a  court  having  jurisdiction  of  the  cBJOMm 
and  of  the  parties." 

Domestic  judgments  and  those  standing  upon  the  like  foot- 
ing import  verity,  and  public  policy  forbids  their  indirect  and 
collateral  contradiction  or  impeachment  If  a  party  has  been 
overreached,  the  law  furnishes  him  ample  remedy  to  avoid 
the  consequences  of  the  fraud  in  the  court  and  jurisdictioa 
where  the  judgment  or  decree  is  rendered.  If  appellant  sought 
to  take  judgment  contrary  to  his  representations  and  asaur- 
4inces,  appellee  might  have  appeared  in  that  court  by  himself 
<ir  solicitor,  and  prevented  its  consummation;  or  if,  by  the 
frand  of  appellant,  he  was  prevented  from  interposing  his  de* 
fense  before  the  decree  was  entered,  he  might  and  should  have 
applied  to  that  court  for  its  vacation,  and  to  be  let  in  to  de- 
fend on  the  merits:  Roe  v.  HtMertf  17  IlL  572.  We  are  aware 
that  in  some  of  the  earlier  cases  in  this  state  there  seems,  in 
effect,  to  be  a  contrary  holding,  but  the  rule  stated  is,  we 
think,  as  applicable  to  the  courts  of  law,  supported  by  the 
weight  of  authority. 

The  pleas  under  consideration  do  not  question  the  jurisdic- 
tion of  the  supreme  court  of  the  Diatrict  of  Columbia  of  the 
subject-matter  or  of  the  person  of  the  defendant.  If  it  be 
conceded  that  the  pleas  are  in  other  respects  sufiSdent,  they 
do  not  contain  matter  that  can  be  interposed  to  defeat  recov- 
ery upon  the  judgment,  and  the  demurrer  was  therefore  prop- 
erly sustained. 

For  the  error  in  instructing  a  finding  for  the  defendant,  the 
judgments  of  the  appellate  and  circuit  courts  must  be  rerersed, 
and  the  cause  is  remanded  to  the  circuit  court  for  retriaL 

Judgment  reversed.  ^^^^ 

JUDGMBVTS  OF  SiSTSR  StA»  — 'LDfTf ATIOVB  AQAUOTt.  —If  SB  attloe  Is 

lirought  in  one  state  upon  a  jadgmeot  rendflrad  in  another,  the  statato  «f 
limitationa  of  the  former  state  must  control:  Rke  v.  Moore,  48  Ejmu  690;  ID 
Am.  St.  Bap.  318»  and  nota. 

JiTDOMENTS  AS  EviDSNCB  Of  Dbbt  Dvb.  —  A  ]iidgm6&t  is  ooBclvsiTe  evi- 
dsnoa  that  it  was  dna  to  its  faU  amount  when  reooveftdt  Bkrd  v»  SnM^  34 
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Meu  OS;  56  Am.  Dm.  635,  ud  note;  Bensbner  ▼.  FeU,  35  W.  Ta.  15;  29  Am. 
St.  Repi  774^  and  mo^  Sea  also  axtaodad  nota  (o  JTiii^  t.  Okom^  41  Am. 
Dee.  681. 

JvsoMnRS  Nov  QanAMTB  Ysbediotoi  ~  Where  a  general  ▼erdiat  ia  fer 
tba  plain tiflh  aoeompanied  by  apeoial  fiodii^ge  to  interrogatoriea,  whioh  find* 
iDga  are  inoonaiateat  with  any  theory  upon  which  the  plaintifis  oonld  reoorer^ 
tba  dafandaat  la  enttJEed  to  jadgment  noa  oUiamU  veredicto:  Swpder  t.  Bobb^ 
•D%  3ft  Ind.  Sll;  9  Am.  B^  73a.  See  alio  Beaida  AgrkmUurtd  Worhe  w. 
Or^igkitm^  21  Or.  496u 

Tbiai. —  DiRBOCura  VaaDior.  ^A  irerdiot  may  he  dlreetod  withont  the 
•oBBafti  of  the  partiea  wheaerar  the  party  upon  whom  the  bardeo  of  proof 
lien  wholly  faila  to  aostain  it  by  evidence:  People  t.  Cook,  8  N.  Y.  67;  69  Am. 
J>ee.  4ffL  Hie  aoort  doea  not  alwaya  invade  the  provtnoe  of  the  jury  hy 
^raetiBg  a  ▼erdici.  It  haaa  right  to  prononnoe  ita  judgment  upon  the  legal 
eAMt«r  admitted  faota:  Tedd  r.  Old  Ookm^  tie.  &  JBL  Oe.,  7  AUen.  907;  8S 
Am.  Dea  679«  and  note.  Where  there  ia  no  evidence  to  warrant  the  jury  in 
fa^Dg  a  material  faet^  the  judge  ahoald  direct  them  that  it  ia  net  proveA: 
SItorty  V.  Brtmum^  15  K.  T.  624;  69  Am.  Dee.  629,  aad  note^ 

JuDGXSBTB  ov  Natiohal  Courtb  ^  ObivoLVsiTumB  oat  See  McOaukp 
T.  Hargrocei,  48  Oa.  60;  16  Am.  Rep.  660;  BieMaek  r.  AeO^ala  Am.  Op.,  77 
ir«  Y.  468; 83  Am.  Sep.  666;  OlermemUr.  Odarlese  Aoeamtihg ^U.  Ob,,  67  Md. 
461;  1  Am.  Si.  Rep.  409;  Durofd  t.  Eteex  (h.,  8  Allen,  101;  65  Am.  Dee.  686. 
Preaumptiona  which  are  indulged  in  in  faror  of  a  ooart  of  generid  jmsdio* 
tlon  are  equally  extended  to  jndgmenti  of  the  (Jatted  States  eeaita:  Seed  «. 
Vamgham,  16  Ma  187;  66  Aul  Dee.  133»  and  notea;  Aiffin  v.  Loe^  78  Wia. 
404. 

JuDGMSirn  OP  SiBTBR  Statis — OoNOLUBiTBinBas  OF.  —A  judgment  of  a 
anperior  court  of  one  state  ia  to  be  given  the  same  effect  in  all  respects  in 
another  state  as  in  the  state  where  rendered:  Bamea  v.  &iM»,  81  K.  J.  I*  817; 
86  Am.  Deo.  210^  and  note;  Memphie  etc  B,  B,  Co.  v.  tfroysoii,  88  Ala.  572; 
16  Am.  St.  Rep.  69,  and  note;  Semph  v.  ^femi,  91  Ala.  946;  24  Am.  St  Rep. 
894;  Wedm  v.  Haninum,  66  K.  H.  91;  23  Am.  St.  Rep.  21,  aad  note;  Swydam 
▼.  Bw*€r^  18  M.  Y.  468;  76  Am.  Dea  254,  and  note;  Ballum  v.  Dkkmfon, 
64  Ark.  311;  ThomoM  v.  Monieett^  76  Ga.  .384;  Teel  v.  Tosi,  128  N.  Y.  387; 
Jffarringum  v.  Harrington,  154  Masa  617.  See  also  extended  notes  to  Bood 
T.  State,  26  Am.  Rep.  27-38;  Bartht  v.  Knight,  t  Am.  Dea  48. 

JuDOMBirrB  — GoLLAvnaAL  AiTACK  VFoa:  See  extended  note  to  MerriU 
T.  Morriil,  28  Am.  St.  Rep.  104-119;  note  to  WiUiamM  v.  //aynes,  19  Am.  St. 
Rep.  756. 

JvsQMiniB — How  Vaoatkd  lOR  Faaud.— The  remedy  against  a  final 
judgment  on  the  ground  of  fraud  is  by  an  independent  action,  and  not  by 
a  motion  in  the  original  oause:  SmaUwood  v.  ^fVnneitft,  110  If.  OL  81;  Cknfsr 
▼.  Bomdrte,  108  K.  a  29.  But  see  SulUtfm  v.  BkeO,  86  &  O.  678;  81  Am. 
M*  Rep.  8H  «>d  note,  and  IW  ▼.  Farrom,  I  MoMulL  292;  36  Am.  Dea  267. 
8sa  alao  note  to  Jferritf  T.  Jlerri/;  23  Am.  8k  Rep.  104. 
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LURTON   V.    RODGBBS. 
tM  lunioii,661] 
Kuuunov  Salbi — Ihadbquatb  Pbioe.  —  When  property  of  the  Talne  of 
two  thousand  dollars,  above  all  enomnbrances,  it  told  nnder  exeoatton 
for  nzty  doHan,  the  prioe  obtained  is  groealy  inadeqnats^ 

BlBOUTlOV  SaLVS  —  IVADIQUAOr  OF  PeIOS  WHXN  a  QttOVm  ffOB  SBTmia 

AmDi.  -^Thoogh  mere  inadequacy  of  price  will  not  ordinarily  be  deemed 
mfficient  of  iteelf  to  let  aside  an  exeoutioii  sale,  yet  it  may  be  oonsid* 
•red  in  connection  with  other  irregnlarities  in  the  proceedings,  and  when 
the  inadeqaacy  is  great  the  sale  may  be  set  aside  upon  slight  additional 
oironmstances. 

SuuuTiON  Salis  bit  MA»ni,  WHBV  Sr  Asidb.  —  When  property  snsoeptible 
of  division  is  sold  nnder  ezecntion  enmaaae  for  an  inadequate  price  with- 
out first  being  offered  in  separate  parcels,  the  sale  will  be  set  asids^  if 
application  is  made  within  a  reasonable  time. 

biounoN  Sale  kit  Mabsi  iob  Ihadiquatb  Priob  —  Whin  Set  Asam, 
When  city  property  valued  at  two  thousand  dolhuns,  free  of  all  encum- 
brances, consisting  of  two  lots,  each  with  twenty  feet  frontage  and 
msceptible  of  division,  is  sold  under  execution  m  nuute  for  sixty  dol- 
lars, without  being  first  offered  separately  and  in  parcels^  the  sale  is  ir> 
tegular,  and  this,  coupled  with  the  gross  inadequacy  in  price,  author- 
ises a  decree  setting  aside  the  sale  and  allowing  a  redemption  therefrom. 

Xsaoimov  Sals  wx  Massi  fob  Ihadbquatx  Pbiob  ^  Lachu  m  Filing 
Bill  to  Rbdixil —  When  city  property  susceptible  of  division  is  sold 
under  execution  €n  moBae,  for  a  grossly  inadequate  price,  without  first 
being  offered  for  sals  in  parcels,  and  the  debtor,  who  was  igaorant  of  the 
sale  and  induced  to  believe  that  it  would  not  be  made  through  the  rep- 
resentations of  the  creditor,  who  was  the  purchaser,  fil^s  his  bill  to  re- 
deem within  ten  months  after  the  time  of  redemption  had  expired,  is 
not  guilty  of  laches  so  as  to  defeat  lus  right  to  have  the  sale  set  aside 
tnd  to  redeem  therefrom. 

Bill  in  chancery  to  set  aside  a  sheriflTs  deed,  and  to  redeem 
from  the  sale  in  pursuance  of  which  such  deed  was  executed. 
Judgment  for  the  plaintiff.    Defendants  appealed. 

Jformon  aryi  WhiUock^  for  the  appellants. 

Okarl6$  A.  Barnes,  for  the  appellee. 

.  Obato,  J.  The  eyidence  as  to  the  value  of  the  property  in 
question  at  the  time  it  was  sold  on  execution  clearly  prepon* 
derates  in  fayor  of  the  complainant.  Seven  witnesses  were 
examined  as  to  the  value  of  the  property  in  behalf  of  com- 
plainant One  placed  the  value  at  $8,000,  one  at  from  $2,800 
to  $3,000,  two  at  from  $2,500  to  $3,000,  one  at  from  $2,500  to 
$2,800,  one  at  $2,750,  and  one  at  $2,200,  the  average  of  their 
estimates  being  a  little  over  $2,700.  Three  witnesses  only 
testified  for  the  defendants,  one  placing  the  value  at  $1,500, 
one  at  11,800,  and  one  at  $1,200.    It  is  therefore  plain  that 
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tlie  circuit  court  was  fully  justified  in  adopting  (he  value 
placed  upon  the  property  by  complainant's  witnesseSy  and  we 
^ill  presume,  in  support  of  the  decree,  that  it  did  sa  It  must 
therefore  be  regarded  as  established,  for  all  the  purposes  of 
this  appeal,  that  the  property,  at  the  time  of  the  sale,  was 
worth  at  least  $2,700,  and  upon  that  basis  the  value  of  com- 
plainant's equity  of  redemption,  after  deducting  the  amount 
of  the  mortgage  on  the  property  and  all  accrued  interest,  was 
at  least  $2,000.  An  interest  of  that  value  having  been  sold 
on  the  execution  for  only  sixty  dollars,  no  argument  is  re- 
quired to  show  that  the  price  for  which  the  property  sold  was 
grossly  inadequate.  It  is  true  that  mere  inadequacy  of  price 
will  not  ordinarily  be  held  sufiScient,  of  itself,  to  set  aside  m 
sheriff's  sale,  yet  it  may  be  considered  in  connection  with 
other  irregularities  in  the  proceedings,  and  where  the  inade- 
quacy is  great  the  sale  may  be  set  aside  upon  slight  addi- 
tional circumstances:  Beany. Haffendorfer, 84 Ky.QS5;  Wright 
V.  Did,  116  Ind.  538;  TkomoB  v.  Eebenstreit^  68  111.  115;  Dick- 
erman  v.  Burgess,  20  111.  266;  Duteher  v.  Leake,  44  IlL  400. 

Several  irregularities  in  the  transcript  and  the  sheriff's  sale 
have  been  pointed  out  and  relied  upon  in  the  argument  of 
counsel,  but  in  the  view  we  take  of  the  record  it  will  only  be 
neoessary  to  consider  one  question.  The  property  involved, 
which  was  sold  on  execution,  is  described  as  follows:  Forty 
feet  off  the  south  side  of  lots  40,  41,  and  42,  original  plat  of 
Jacksonville.  The  property  has  a  west  frontage  of  40  feet  on 
Mauvaisterre  Street,  running  back  east  180  feet,  with  an  alley 
on  the  south  and  the  east.  It  consists,  as  shown  by  the  evi* 
dence,  of  two  business  lots,  20  feet  front  and  180  feet  deep. 
The  north  twenty  feet  was  vacant,  but  on  the  south  twenty 
feet  a  brick  business  house  had  been  erected  two  stories  high, 
twenty  by  sixty  feet.  The  property  was  located  only  a  half* 
block  north  from  the  northeast  corner  of  the  public  square  in 
Jacksonville.  The  sheriff  levied  on  the  property  as  a  single 
tracts  and  it  was  sold  en  masse  and  struck  off  for  the  sum  of 
eixty  dollars,  in  plain  violation  of  section  12,  chapter  77,  of 
the  Revised  Statutes  of  1874,  which  reads  as  follows:  ^  When 
Teal  or  personal  property  is  taken  in  execution,  if  the  same  ii 
eusceptible  of  division  it  shall  be  sold  in  separate  tracts,  lots, 
or  articles,  and  only  so  much  shall  be  sold  as  is  necessary  to 
satisfy  the  execution  and  costs."  Here  the  property  was  sus- 
ceptible of  division,  and  was  regarded,  as  the  evidence  shows, 
ms  two  business  lots.    There  was,  it  is  true,  an  old  frame 
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building  on  tbe  east  end  of  the  propertf,  iQ  the  rear  of  tht^ 
briek  buiidiog^  exieodiog  from  tbe  south  to  tbe  oortb  line  of 
the  property,  used  9M  a  wareboosef  but  tbia  did  not  present  a. 
division  of  the  property  into  two  lots  or  paroels  of  land. 

Where  property  susceptible  of  division  has  been  fold  eu- 
ma$$$  lor  an  inadequate  price,  this  court  has  held  in  a  num- 
ber of  cases  that  the  sale  will  be  set  aside,  if  application  is- 
made  within  a  reasonable  time:  Morris  ▼•  Bobet/y  73  IlL  462^ 
Berry  ▼.  Lopi,  107  111.  612;  Stoker  v.  Greenup,  18  111.  28;  Day^ 
V.  Oraham^  6  IlL  485.  In  Morris  v.  Rohey,  73  IlL  462,  in  de^ 
cidiog  the  case,  it  is  aaid:  *'  Although  inadequacy  of  price  ov^ 
an  execution  sale  may  be  no  ground  for  equitable  relief  with* 
out  additional  circumstances  to  justify  it»  we  are  of  opinion 
that  such  additional  circumstances  do  exist  in  the  present 
case,  and  that  they  are  to  be  found  in  the  irregular  mode^ 
^  selling  these  eight  separate  lots  in  gross  without  having, 
first  offered  them  in  parcels  of  two  and  nu>rey  less  than  the- 
whole.** 

What  was  said  in  the  case  cited  is  applicable  here.  Prop-^ 
erty  capable  of  division,  worth  two  thousand  dollars  clear  of 
encumbrances,  was  sold  en  vmsu  tor  the  paltry  sum  of  sixty 
dollars.  We  are  aware  of  no  principle  upon  which  a  sale  oT 
this  character  can  be  sustained.  The  sheriff  had  no  right  to- 
aacrifiee  the  property  if  it  could  be  avoided,  and  it  is  apparent 
that  the  way  was  open  to  avoid  a  sacrifice  of  the  property  bj 
offering  it  for  sale  in  parcels.  If  the  north  half,  twenty  feet 
front  by  one  hundred  and  eighty  feet  deep,  had  been  offered 
for  sale,  doubtless  it  would  have  sold  for  the  debt  and  eoets; 
but  whether  it  would  or  not,  the  law  required  the  sheriff  to- 
first  oflfor  the  land  in  parcels  before  he  could  be  justified  ia 
selling  it  en  nuuae. 

But  it  is  said  that  the  complainant  has  been  guilty  of  laohee^ 
and  upon  that  ground  equity  will  not  grant  bim  reliet  The- 
property  was  sold  on  the  execution  on  the  twenty-fifth  day  of 
June,  1887,  and  the  time  for  redemption  expired  on  the  twenty*^ 
fifth  day  of  September,  1888,  and  this  bill  to  vacate  the  sale- 
and  redeem  was  brought  July  15,  1880,  less  than  ten  months- 
from  the  time  allowed  by  law  for  redemption.  It  is  true,  as  a^ 
general  rule,  where  a  party  desires  to  make  application  to  set 
aside  a  sheriff's  sale  he  ought  to  do  so  before  the  time  of  re» 
demption  expires;  but  in  this  case  the  application  is  not  ono 
strictly  to  set  aside  a  sale,  but  the  bill  prays  for  leave  to  re* 
deem  from  the  salci  and  the  court,  as  it  was  proper  to  do^^ 
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granted  the  relief  apoo  equitable  terocui.  which  seems  to  be  in 
harmony  with  the  former  decisions  of  this  court.  Thus,  in 
Stoker  V.  Greenup^  18  111.  27,  a  bill  was  filed  to  set  aside  a  sale 
of  land  on  execution,  setting  out  facts  similar  to  those  relied 
upon  here.  The  court  refused  to  vacate  the  sale  absolutely, 
but  allowed  an  equitable  redemption,  as  prayed  for  here.  It 
is  there  said:  *'  But  Stoker  for  some  three  years  slept  on  his 
rights,  neither  redeeming  the  land  by  paying  the  paltry  sum 
required  for  that  purpose,  nor  attempting  to  avoid  the  sale. 
Equity  favors  vigilance,  and  will  not  encourage  the  litigious 
inclinations  of  individuals.  Stoker  must  be  ready  to  do  equity 
when  he  invokes  it  in  his  behalf,  and  we  feel  not  only  justified 
but  required,  under  all  the  circumstances  in  this  case,  to  grant 
the  relief  prayed,  upon  terms  equitable  in  themselves,  etc. 
The  decree  is  reversed,  and  the  cause  remanded  with  directions 
to  set  aside  the  sale,"  etc 

There  was  no  such  delay  in  this  case  as  there  was  in  the 
ease  cited,  where  a  redemption  was  allowed;  but  the  delay 
of  the  complainant  is  not  without  explanation.  He  testified 
thut  he  had  a  conversation  with  Lurton  in  November^  1887, 
and  that  he  told  him  he  would  pay  the  debt  as  soon  as  be  got 
work.  He  said,  **'  All  right,"  and  drove  off.  *'  I  did  not  then 
know  that  the  property  had  been  sold.  I  went  to  Missouri  ia 
March,  1888,  and  came  back  in  January,  1889.  I  first  heard 
of  the  sale  in  December,  1888,  in  St  Louis.  I  had  been  gone 
sinoe  March,  1888.  I  saw  him  soon  after  my  return^  aud  told 
him  I  thought  he  had  taken  an  advantage  of  me,  and  I  was 
willing  to  pay  him  for  his  trouble.  He  said  he  could  do  noth* 
ing,  as  bis  wife  had  the  deed.  I  asked  him  to  see  her,  if  she 
would  do  something.  He  turned  and  walked  away.  I  offered 
to  pay  bim  for  his  double,  and  all  that  he  had  on  it  He  said 
be  would  see  about  it,  he  could  do  nothing,  and  walked 
away,  and  that  was  the  last  I  saw  of  him."  This  was  denied 
by  Lurton,  but  both  parties  testified  in  person  before  the  court, 
and  the  court  had  an  opportunity  to  see  the  witnesses  and 
judge  of  their  relative  credibility,  and  we  will  presume  from 
the  findings  in  the  decree  that  the  court  gave  credit  to  com* 
plainant's  testimony  on  this  question.  If  the  facts  were  as 
testified  by  the  complainant,  there  was  no  such  delay  as  would 
preclude  a  recovery.  As  respects  Mrs.  Lurton,  it  sufficiently 
appears  from  the  evidence  that  she  took  title  to  tl«e  premises 
in  question  from  her  husband,  with  notice  of  the  irregularities 
in  the  proceedings  and  of  complainant's  rights,  and  we  are  of 
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opinion  that  the  right  of  redemption  was  properly  decreed  as 
against  her. 
The  decree  of  the  oircnit  coart  will  be  affirmed. 


ExBcuTXOV  Salm-^Inadiquaot  or  Priob— Ssttino  Asidb. — White 
groat  inadeqofto^  of  prioo  aloae  is  nofe  raffioient  to  avoid  » tale  nnder  jadioial 
prooeis,  it  will,  when  oonjoined  with  aay  irregalarity  or  slight  cironmstanees 
indicating  nnfaimess  or  frand,  fnmish  sufficient  ground  for  equitable  inter- 
ferenoe:  8mUh  t.  HmUotm,  1S4  111.  24;  23  Am.  St  Rep.  646;  Weaver  t.  Nm- 
geni^  72  Tex.  272;  18  Am.  St.  Rep.  792,  and  note;  Bwiree  t.  BrotheHhue^  41 
Pa.  St.  135;  60  Am.  Dee.  601,  and  note;  BUght  ▼.  Tobin,  7  T.  B.  Mon.  612; 
18  Am.  Dea  219;  NesfM  ▼.  Dallam,  7  Gill  &  J.  494;  28  Am.  Deo.  236.  Set 
also  Sndih  r.  Perhhu,  81  Tex.'  152;  26  Am.  St  Rep.  794. 

ExBOUTioN — Sales  sk  Masss — SsmNO  Asidk  — An  exeoation  sale  of 
property  em  maaee  will  not  be  set  aside  unless  it  is  shown  that  a  larger  sara 
would  haTt  been  realised  had  the  property  been  sold  in  parcels  or  that  the 
■ale  of  a  part  of  the  property  would  have  satisfied  the  execution:  Hudepokl 
T.  Libertjt  ^^^  Water  etc  Oo,,  94  Oal.  588;  28  Am.  St  Rep.  149,  and  note 
with  oases  ooUeoted  discussing  the  subject  of  execution  sales  an  mosss.  A 
sale  under  ozeoation  of  a  quarter-section  of  wild  land  made  at  a  great  saeri* 
floe  will  not  be  tet  aside  for  the  sole  reason  that  it  was  not  divided  and  sold 
in  parcels:  Oreemip  v.  Stoker,  12  HI  24;  62  Am.  Deo,  474,  and  note. 

EzaooTioir  Saxas — Snrufo  Asids— Limitation.  «  Relief  granted  by 
eoarts  of  equity  in  avoiding  execution  sales  on  the  ground  of  fraud  is  not 
limited  to  the  period  provided  by  statute  within  which  courts  of  law  may  oor* 
rect  abases  of  its  prootttt  Bllghi  t.  Tobm,  7  T.  B.  Men.  612;  18  Am.  Dtt. 
S191 
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Baileoam — DuTT  TO  Trispassbbs.  —  When  a  trespasser  upon  tbttraok  of 
a  railroad,  or  attempting  to  cross  the  track  at  a  place  other  than  a  pub- 
lic orossing;  la  injured  by  a  train,  the  company  is  not  liable,  unless  tiie 
injury  was  wantonly  and  willfully  inflicted,  or  was  the  retult  of  audi 
gross  nsfl^igenoe  as  evidences  willfulness. 

RaILBOASS  —  DUTT  TO  TbBSP ASSBR  AND  LlABILITT  FOR  In JQBT  TO.  —  It  Is  the 

duty  of  a  railroad  engineer  to  exercise  ordinary  care  to  avoid  striking  a 
trespasser  upon  the  track.  If  the  engineer  sees  the  trespasser  and  waits 
antU  a  warning  by  sounding  the  whistle  can  do  no  good,  when  by  whis* 
tling  sooner  he  could  have  enabled  him  to  escape,  the  company  ia  liable 
for  the  injury  inflicted. 

Railroads  —  Gross  Kioliobnos  toward  Trbspasser  — What  Is. — Such 
negligence  as  evidences  willfulness  by  a  railroad  company  toward  a  tres> 
passer  upon  its  track  manifests  such  gross  want  of  care  and  regard  fcr 
his  rights  as  to  justify  the  presumption  of  wantonness  and  a  willingnesi 
to  inflict  injury,  regardlees  of  consequences. 

Bailroadb  —  Contributory  Nkgligbncb  —  LiABiLirr  roB  Injubt  to 
TaMFiiMiB.—  When  a  trespasaer  injured  upon  a  railroad  track  has  been 
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goiliy  ai  oontribatory  negligence,  the  company  Is  eiill  liable,  if  by  tht 
•zereiee  of  ordinary  oare,  it  oonld  haTe  prevented  the  accident  after  dis* 
eorering  the  danger  In  which  the  injured  party  atood,  or  if  it  failed  to 
dteeover  the  danger  throngh  the  recklessneaa  or  carelessnoM  of  its  em- 
ployeea»  when  the  ezerciee  of  ordinary  care  woald  have  diacovered  the 
peril  and  averted  the  calamity. 

BaILB0AI)6— CONTRTBUTORTKlOLIGKirOI  BY  TBEdPA88BB  WBIIT  DOBS  NOT 

Bab  Rboovbbt.— Contributory  negligenoe  by  a  treepaaser  injured  upon 
a  railroad  track  by  being  atruok  by  an  engine  cannot  be  relied  upon  aa 
a  defenae  in  any  caae  wiiere  the  action  of  the  company  or  ita  aervanta  in 
the  premiaea  is  wanton,  willful,  and  reckless.  In  such  case  the  party  in- 
jured is  entitled  to  recover,  if  the  company  could  have  avoided  commit- 
ting the  injury  by  the  exercise  of  ordinary  care. 
Bailboasb — Gross  Kbolxobnos  toward  Tbbsspassbb,  What  Is.  —  When 
a  railroad  train  which  strikes  and  injures  a  trespasser  npon  the  track  is 
tanning  at  snnsual  speed  in  a  crowded  eity  over  street  crossings,  npon 
Bngnardod  tracks  so  connected  with  a  public  street  and  so  apparently  a 
continuation  thereof  as  to  be  regarded  by  ordinary  citizens  as  located 
bk  a  pnblio  atreett  along  a  portion  of  tracks  where  persons  were  known 
to  be  passing  and  crossing  every  day,  in  conceded  violation  of  a  city 
srdinance  as  to  speed  and  without  warning  of  the  approach  of  the  train 
by  ringing  the  bell,  this  conduct  tends  to  show  such  a  gross  want  of 
ssre  and  regard  for  the  rights'of  others  as  to  justify  the  presumption 
of  willfnlness,  and  to  ahow  that,  if  there  waa  a  failure  to  diicorer  the 
danger  of  the  injured  party,  such  failure  was  owing  to  the  recklessness 
of  the  company's  servants  in  the  management  of  the  train. 

EilLBOADS— LlOBNSB    TO  USB    RiOHT    OV    WaT  —  LlABILITT  lOB   InJDRT 

TO  FooTMBB.  —The  mere  passive  permission  of  footmen  to  cross  the  ' 
f%ht  of  way  of  a  railroad  company  does  not  impose  npon  it  the  duty  to 
provide  against  dangera  to  which  they  may  thereby  be  exposed;  yet,  if 
the  company  directly  or  by  implication  induces  persons  to  enter  upon  and 
pass  over  its  right  of  way,  it  thereby  guarantees  that  the  way  is  in  a  safe 
eoadition  suitable  for  such  use,  and  for  a' breach  of  this  guaranty  it  is 
liable  in  damages  to  a  person  injured  thereby. 

Sailroadb-^Qbosb  NBauoBKCB  ov  TOWABD  Tbbsspassbb.  —When  an  en- 
gineer Bp<m  a  railroad  train,  knowing  that  persons  are  accustomed  to 
cross  a  track  between  the  streets  of  a  large  and  crowded  city,  drives  his 
engine  forward  leckleesly  and  with  indifference  aa  to  whether  such  per- 
sons are  injured  or  not^  and  at  a  rate  of  speed  greatly  in  excess  of  that 
Hmitedby  a  city  ordinance,  an  injury  thereby  inflicted  upon  one  of  such 
persons,  evan  though  he  is  a  trespasser,  will  be  regarded  as  the  result  of 
anoh  a  gross  want  of  care  and  regard  for  the  rights  of  others  as  to  justify 
the  presumption  of  willfulness  and  wantonnessi 

OoBTBiBfmnKr  Nbquobkob  on  Part  or  PLAuiTivr  can  Kbvbr  bb  Set  uf  as 
an  excnsa  for  wanton  and  willful  negligenoe  on  the  part  of  the  defendant. 

bsnaonoBS  whbb  Propbrlt  Bbtusbd.  —  Instructions  which  assume  a  fact 
about  which  there  is  a  controversy  and  which  single  ont  and  give  undue 
prominenoe  to  a  single  ciroumstance  as  characterising  the  conduct  of  a 
party  instead  of  leaving  it  to  the  jury  to  pass  npon  such  conduct  on  a 
view  of  all  the  faots  and  circumstances  in  the  case,  are  properly  rofnsed. 

AonoN  by  an  administrator  to  recover  for  the  death  of  his 
tateitaiei  who  was  killed  through  the  alleged  negligence  of  the 
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ftppeHant  railroad  omnpany  while  trying  to  cross  its  traoks  in 
tbo  city  of  Chicago.  Jadgment  for  plaintiff  for  three  thou* 
sand  dollars,  and  the  railroad  company  appealed* 

Pliny  B.  Smithy  for  the  appellant. 

Jimepk  8.  JCmnardy  and  Brandt  and  Hoffman^  for  ttie  ap* 
pellee. 

Magbudeb,  C.  J.  It  is  assigned  as  error  that  the  trial 
conrt  refused,  at  the  conclusion  of  the  testimony  on  both 
sides,  to  instruct  the  jury,  as  then  requested  by  the  defend- 
ant,  to  find  for  the  defendant.  The  position  of  the  appellant 
is,  that  the  deceased  was  a  trespasser  upon  its  right  of  way, 
attempting  to  cross  the  tracks  where  there  was  no  public 
crossing.  It  has  been  held  that  where  a  trespasser  upon  the 
tracks  of  a  railroad  company  is  injured,  the  company  ia  not 
liable,  unless  the  injury  was  wantonly  or  willftilly  inflicted, 
or  was  the  result  of  such  gross  negligence  as  sTidences  will- 
fulness.  By  withdrawing  the  first,  second*  third,  and  fourth 
counts  from  the  consideration  of  the  jury  and  submitting  the 
case  upon  the  fifth  count,  the  court  assumed  that  the  deceased 
was  a  trespasser  at  the  time  of  his  death,  and  required  the 
jury  to  find  that  the  injury  was  inflicted  wantonly  and  will- 
fully, or  with  such  gross  negligence  as  showed  wlUfulneas. 

The  evidence  of  the  plaintiff  tended  to  show  that  there 
were  public  street  crossings  OTer  appellant's  tracks  at  Twenty- 
sixth,  Twenty-fifth,  and  Twenty-fourth  streets;  that  the  pas- 
senger train  which  struck  the  deceased  was  traveling  at  the 
rate  of  from  thirty  to  thirty-five  or  forty  miles  an  hoar;  Ihaft 
Uiere  were  no  gates  wheie  Twenty-sixth  Street  crossed  the 
tracks;  that  the  tracks  were  laid  upon  what  was  called  Clark 
Street,  running  directly  south  from  Twenty-second  Street; 
that  there  were  two  roadways  along  the  east  and  west  sidee 
of  the  tracks;  that  there  were  no  fences  between  these  road* 
ways  and  the  tracks;  that  the  public  drove  along  these  road- 
ways, running  north  and  south,  with  wagons,  and  people 
passed  up  and  down  upon  them;  that  wagons  drive  up  to  the 
tracks  upon  these  roadways  between  Twenty-eixth  and 
Twenty-fifth  streets,  and  unload  the  cars,  standing  there, 
en  the  tracks;  that  *Hhe  wagons  do  not  drive  in  there  be- 
tween the  tracks  except  when  they  are  unloaded  **;  that 
there  are  houses  on  the  east  side  of  the  tracks;  that  upon 
the  west  side  of  the  tracks,  fronting  upon  the  strip  of  ground 
called  Clark  Street  and  consisting  of  the  two  roadways  and 
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the  tracks  between  them,  are  a  saloon,  a  rag  shop,  carpet 
shop,  stone  yard,  packing  house,  and  ice  house,  all  located 
between  Twentj-sixth  and  Twenty-fifth  streets;  that  many 
])eople  pass  there,  going  across  the  tracks  to  the  rag  shop  and 
packing  house  every  day;  that  no  bell  was  rung  on  the  engine 
of  the  passenger  train  which  killed  the  deceased;  that  a  whistle 
was  blown  twice,  giving  two  short,  sharp  sounds,  when  the 
engine  of  the  passenger  train  was  about  five  or  ten  feet  from 
the  deceased,  or,  as  some  of  the  witnesses  express  it,  that  the 
deceased  was  struck  at  the  same  time  when  the  whistle  was 
blown;  that  the  deceased,  when  struck,  was  thrown  into  the 
air  several  feet;  that  the  engine  which  struck  him  did  not 
stop  until  it  reached  Twenty-fourth  Street,  about  two  blocks 
north  of  the  place  of  the  accident;  that  three  boys,  who  were 
on  an  empty  freight-car  standing  on  the  tracks  about  a  car's 
length  south  of  Twenty-fifth  Street,  witnessed  the  killing  of 
the  deceased,  and  one  of  them  saw  him  on  the  track  before  he 
was  struck. 

We  are  unable  to  say  that  there  was  not  evidence  enough 
to  justify  the  court  in  leaving  it  to  the  jury  to  say  whether  or 
not  the  boy  was  killed  by  the  wanton  and  willful  negligence 
of  the  company.  The  company  introduced  no  evidence  what- 
ever  to  contradict  the  testimony  of  the  plaintiff,  except  for  the 
purpose  of  showing  that  the  strip  of  land  occupied  by  its 
tracks  between  Twenty-fifth  and  Twenty-sixth  streets  was  its 
private  right  of  way,  and  not  a  public  street.  In  answer  to 
written  questions  calling  for  special  findings,  submitted  at 
defendant's  request,  the  jury  found  that  the  tracks  were 
straight  for  a  considerable  distance  toward  the  south  from 
the  place  of  the  accident;  that  a  locomotive  approaching  that 
place  from  the  south  oould  be  seen  at  a  distance  of  1000  feet; 
thai  the  deceased  did  not  step  from  behind  the  freight  train 
immediately  in  front  of  the  engine  of  the  passenger  Urain,  but 
that  he  was  about  125  feet  horn  the  engine  when  he  stepped 
upon  the  tract  The  jury  answered,  **  We  cannot  say,"  to  the 
question,  **  Did  the  engineer  have  time  to  stop  his  train  after 
seeing  deceased  and  before  striking  him?'* 

It  was  the  duty  of  the  engineer  to  exercise  ordinary  care  to 
avoid  striking  the  deceased,  even  if  he  was  a  trespasser.  If  it 
was  impossible  to  stop  the  train  in  time,  it  may  yet  have  been 
possible  to  have  warned  the  plaintiff  of  his  danger  in  time  to 
enable  him  to  get  out  of  the  way.  The  engineer  '*  must  use 
all  the  nsual  signals  to  warn  the  trespasser  oi  danger":    S 
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ShearmaD  and  Redfield  on  Negligence,  4th  ed.,  eec.  433.  If 
the  boy  was  125  feet  from  the  engine  when  he  stepped  upoa 
the  track,  did  the  engineer  see  him?  It  was  for  the  jury  to 
answer  this  question.  The  company  did  not  produce  the  en» 
gineer  to  say  that  he  did  not  see  the  deceased,  nor  did  it  in* 
troduce  any  evidence  upon  that  subject  It  is  not  necessary 
to  show  by  affirmative  testimony  that  the  engineer's  look  was- 
directed  toward  the  boy.  It  is  sufficient,  if  it  appear  from 
all  the  circumstances,  that  he  might  have  seen  him  by  the 
exercise  of  reasonable  diligence  and  ordinary  prudence.  Why 
did  be  not  see  him?  The  track  was  straight  and  clear  and 
anobstructed  for  a  long  distance.  Others  saw  him.  The  boys 
on  the  freight  car  were  distant  more  than  125  feet,  and  one 
of  them  saw  the  deceased  ''standing  •  •  •  .  on  the  tracks 
right  between  the  rails,  not  quite  in  the  middle.*' 

If  the  engineer  saw  the  boy  when  he  was  at  a  distance  of 
125  feet,  did  he  give  him  the  signal  of  danger  as  soon  as  he 
ought  to  have  given  it?  One  witness,  standing  on  Twenty* 
sixth  Street  and  waiting  for  the  freight  train  to  pass,  swears 
that  he  heard  the  whistle  blow  at  the  crossing;  his  testimony 
tends  to  show,  however,  that  the  engine  had  passed  Twenty- 
sixth  Street  before  the  whistle  blew,  and  how  far  it  had  passed 
does  not  appear;  but  three  witnesses  swear  that  when  the 
whistle  sounded  the  engine  was  near  enough  to  strike  the  boy» 
or  only  five  or  ten  feet  from  him.  It  was  for  the  jury  to 
weigh  this  evidence  and  consider  its  bearing.  If  they  be« 
lieved  from  the  evidence  that  the  engineer  saw  the  boy,  and 
thereafter  waited  until  the  sound  of  the  whistle  could  do  no 
good,  when,  by  whistling  as  soon  as  the  deceased  came  upoa 
the  track,  he  could  have  warned  him  in  time  to  enable  hiai 
to  escape,  they  were  justified  in  finding  for  the  plaintiff. 

The  jury  were  authorized  to  look  at  the  conduct  of  the  en* 
ipneer  in  the  light  of  all  the  facts  in  the  case.  It  has  been 
said:  *' What  degree  of  negligence  the  law  considers  equiva* 
lent  to  a  willful  or  wanton  act  is  as  hard  to  define  as  negli« 
gence  itself,  and  in  the  nature  of  things  is  so  dependent  upon 
the  particular  circumstances  of  each  case  as  not  to  be  sus* 
ceptible  of  general  statement":  2  Thompson  on  Negligence^ 
1264,  sec.  53.  In  Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  CMf 
22  Am.  Bep.  112,  we  said  that  where  a  trespasser  is  injured 
the  railroad  company  is  liable  for  *'  such  gross  negligence  as 
evidences  willfulness."  We  said  the  same  thing  in  Blanchnrd 
T.  Lake  Shore  etc.  R.  R.  Co.,  126  111.  416;  9  Am.  St.  Bep.  630. 
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What  is  meant  by  *'  such  gross  negligence  as  evidences  will- 
fulness  "  f  It  is  '*  such  a  gross  want  of  care  and  regard  for 
the  rights  of  others  as  to  justify  the  presumption  of  willful- 
ness or  wantonness":  2  Thompson  on  Negligence,  1264,  sec 
52.  It  is  such  gross  negligence  as  to  imply  a  disregard  of 
consequences,  or  a  willingness  to  inflict  injury:  Deering's  Law 
of  Negligence,  sec.  29.  In  Harlan  v.  St.  Louis  etc.  Ry  Co.^  65 
Ho.  22,  it  was  said:  *'  When  it  is  said,  in  cases  where  plaintiff 
has  been  guilty  of  contributory  negligence,  that  the  company 
is  liable  if  by  the  exercise  of  ordinary  care  it  could  have  pre« 
▼ented  the  accident,  it  is  to  be  understood  that  it  will  be  so 
liable  if  by  the  exercise  of  reasonable  care,  after  a  discovery 
by  defendant  of  the  danger  in  which  the  injured  party  stood, 
the  accident  could  have  been  prevented,  or  if  the  company 
failed  to  discover  the  danger  through  the  recklessness  or  care* 
leesness  of  its  employees,  when  the  exercise  of  ordinary  care 
woold  have  discovered  the  danger  and  averted  the  calamity.'' 
Contribatory  negligence,  snch  as  that  of  a  trespasser  upon  a 
railroad  track,  cannot  be  relied  on  **  in  any  case  where  the 
action  of  the  defendant  is  wanton,  willful,  or  reckless  in  the 
premises,  and  injury  ensues  as  the  result":  Bouwmee$ter  r. 
Grand  Rapids  etc.  R.  R.  Co.,  63  Mich.  557;  Central  R.  R.  Co.  v. 
Den9(m,  84  Ga.  774.  ^  Under  the  rule  conceding  the  right  of 
a  free  track  to  a  railway  company,  in  the  event  of  an  injury 
to  a  trespasser  upon  its  line  it  can  be  held  liable  only  for  an 
act  which  is  wanton,  or  for  gross  negligence  in  the  manage- 
of  its  line  which  is  equivalent  to  intentional  mischief":  1 
Thompson  on  Negligence,  449.  Although  the  plaintiff  is 
gnilty  of  negligence,  he  can  recover,  if  the  defendant  could 
have  avoided  committing  the  injury  by  the  exercise  of  ordi- 
nary care:  Deering's  Law  of  Negligence,  sec.  31. 

Let  these  principles  be  applied  to  the  facts  of  the  case  at 
bar.  The  train  which  committed  the  injury  was  traveling  at 
the  nnasual  speed  of  thirty-five  or  forty  miles  an  hour  in  the 
crowded  city  of  Chicago;  over  street  crossings;  upon  un- 
guarded tracks,  so  connected  with  a  public  street  and  so  ap- 
parently the  continuation  of  a  public  street  as  to  be  regarded 
by  ordinary  citizens  as  located  in  a  public  street;  along  a  por- 
tion of  snch  tracks  where  persons  were  known  to  be  passing 
and  crossing  every  day;  in  conceded  violation  of  a  city  ordi- 
nance as  to  speed;  and  without  warning  of  the  approach  of  the 
train  by  the  ringing  of  a  bell.  This  conduct  tended  to  show 
iooh  a  gross  want  of  care  and  regard  for  the  rights  of  others 
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as  to  JQfltify  the  prefiumption  of  wUlfuIneaa.  It  also  tended 
to  sbow  that  if  there  was  failare  to  discover  the  danger  of  the 
deceased,  such  failure  was  owing  to  the  recklessness  of  the 
company's  servants  in  the  management  of  its  train. 

We  are  of  the  opinion  that  the  court  committed  no  error  in 
refusing  to  instruct  the  jury  to  find  for  the  defendant:  Chi' 
eago  etc.  R.  R.  Co.  y.  Oregory^  58  111.  226;  Indianapoli$  etc 
R  R.  Co.  Y.  Galhreath,  63  111.  436. 

Appellant  assigns  as  error  the  admission  of  testimony,  thai 
persons  were  in  the  habit  of  passing  across  the  tracks  at  the 
place  where  the  accident  occurred.  In  cases  where  persons 
have  traveled  along  a  railroad  right  of  way  as  a  mere  foot* 
path,  using  it  for  their  own  convenience,  and  where  there  was 
no  evidence  of  any  assent  of  the  railroad  company  thereto 
except  its  non-interference  with  the  practice,  it  has  been  held 
that  such  persons  are  to  be  regarded  as  wrong-doers  and  tres- 
passers, and  that  a  mere  naked  license  or  permission  to  enter 
or  pass  over  an  estate  will  not  create  a  duty  or  impose  an  ob« 
ligation  on  the  part  of  the  owner  to  provide  against  the  dan- 
ger of  accident:  lUinois  Cent.  R.  R.  Co.  v.  Oodfrey^  71  111. 
600;  22  Am.  Rep.  112;  Blanehard  y.  Lake  SHore  eU.  R.  R.  Co.^ 
126  111.  416;  9  Am.  Bep.  630;  lilinoie  Cent.  R.  R.  Co.  T. 
Heiheringien^  83  111.  610;  but  in  each  of  such  eases  it  was 
conceded  that  the  place  where  thi  injury  occurred  was  upon 
the  right  of  way  of  the  railroad  company,  and  that  the  party 
making  use  of  such  right  of  way  knew  it  to  be  the  ezclu'^iye 
property  of  the  railroad  company  for  the  purpose  of  running 
its  trains.  But,  in  the  case  at  bar,  the  testimony  of  the  plain- 
tiff  tended  to  show  that  the  tracks,  at  the  point  where  the  de« 
ceased  was  killed,  were  laid  in  Clark  Street,  a  public  street  of 
the  city  of  Chicago.  There  were  traveled  roadways  constantly 
in  use  on  both  sides  of  the  tracks,  and  several  witnesses  testi- 
fied  that  the  strip  of  land  which  embraced  the  tracks  in  the 
middle  and  the  roadways  on  the  sides  was  called  Clark  Streeti 
and  regarded  as  a  public  street 

When  the  evidence  on  the  part  of  the  plaintiff  had  closed^ 
the  defendant  introduced  proofs  tending  to  show  that  the  strip 
in  question  is  120  feet  wide;  that  100  feet  in  the  middle  of 
the  strip,  where  the  tracks  were  laid,  was  railroad  right  of 
way,  but  that  ten  feet  on  each  side  of  said  100  feet  belonged 
to  the  public  and  were  used  by  the  public.  The  strip  in  question 
was  used  partly  by  the  public  and  partly  by  the  railroad  com- 
pany.    The  imof  also  tended  to  show  that  for  yeare  the  rail- 
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road  tradu  had  been  laid  in  Clark  Street  aa  far  aouth  aa 
Twentj-aecond  Street,  though  they  had  aubsequently  been 
mored  aomewhat  to  the  westward.  The  ooorae  of  the  traoka 
aonthward  was  such  as  to  appear  to  be  a  mere  extension  of 
Clark  Street  There  waa  no  fenoe,  or  other  mark  of  separap 
4ion,  to  designate  what  porti<Hi  of  the  strip,  120  feet  wide,  be* 
longed  to  the  public  and  what  portion  belonged  to  the  railroad. 
There  was  proof  tending  to  show,  that,  befiure  any  tracks  were 
laid  at  all,  there  had  been  a  foot-path  in  use  from  Tweniy- 
eecond  Street  as  &r  south  as  Twenty-fifth  Street.  As  has  al- 
ready been  stated,  it  also  appeared  that  persona  were  allowed 
to  come  op  to  oars  standing  upon  these  tracks  for  the  purpose 
of  loading  and  unloading  their  wagons;  and  one  witness 
fftated  that  wagons  drove  upon  or  between  the  tracks  iiMr  snch 
porpoee. 

'i  ue  books  draw  a  distinction  between  cases  where  there  is 
■%  mero  naked  license  or  permission  to  enter  upon  or  pass  over 
an  estate  and  eases  where  the  owner  or  occupant  holds  out 
any  enticement,  allurement^  orinduoement  to  persons  to  enter 
upon  odT  pass  over  his  property:  Swieny  ▼.  Old  CoUmy  eU, 
R.  J2.  Co^  10  Alien,  868;  87  Am.  Dec.  M4.  *'A  mere  passiiro 
aqniesoenoe  by  an  owner  or  occupier  in  %  certain  use  of  bis  land 
by  others  involves  no  liability;  but  if  he  directly,  or  by  impU« 
cation,  indn^ea  persona  to  enter  on  and  pass  over  his  premises, 
he  thereby  assumes  an  oUigation  that  they  are  in  a  safe  con- 
^tion,  suitable  for  such  use;  and  for  a  breach  of  this  oUiga- 
tion  he  ia  liaUe  in  damagea  to  a  person  injured  thereby": 
Sw€0ny  V.  (M  Coitmy  etcSLlLOo^  10  Allen,  868;  87  Am. 
Dea  644.  Though  it  ia  wnneccaBary  to  go  so  fietf  aa  to  hold, 
in  thia  caae^  that  the  facts  hereinbefore  reoited  amounted  to 
an  implied  inducement  on  the  part  of  the  railroad  company 
to  the  public  to  pass  over  its  tracks,  it  is  nevertheless  quite 
manifest  that  the  sorronndinga  were  such  aa  to  give  to  the 
iracka  the  appearance  of  bring  located  in  a  public  street;  and 
all  the  droumstances  of  the  situation  were  such  aa  to  lead 
those  who  had  occasion  to  frequent  that  neighborhood  to  be* 
lieve  that  the  tracks  were  in  a  public  street.  Hence,  we  are 
anelined  to  the  opinion  that  the  court  did  not  err  in  admitting 
proof  of  the  passing  of  persons  across  the  tracks,  for  the  reason 
that  such  proof  was  admitted  before  the  defendant  proved 
that  the  tracks  were  on  its  right  of  way,  and  while  as  yet  the 
evidence  of  the  plaintiff  tended  to  show,  in  the  absence  of 
contradictory  proof,  that  the  tracks  were  in  a  public  street^  or 
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what  was  oalled  and  regarded  at  a  pablio  street.  If  the- 
tracks  were  in  a  public  street,  the  company  was  unquestion-^ 
ably  under  obligations  to  '*  provide  against  the  danger  of 
accident"  to  those  rightfully  thereon.  After  the  defendant 
introduced  its  proof  it  did  not  move  to  exclude  the  particular 
testimony  of  the  plaintiff  as  to  the  passing  of  persons  over  the 
tracks.  Whether,  therefore,  after  the  ownership  of  the  com* 
pany  had  been  shown,  persons  who  had  been  proven  to  be  in 
the  habit  of  crossing  the  tracks  under  the  belief  that  they 
were  crossing  a  public  street  were  or  were  not  such  wrong- 
doers as  to  reliere  the  company  from  liability  for  injury  U> 
them  is  a  question  which  need  not  be  further  considered. 

The  appellant  further  objects  that  the  court  should  have 
excluded  the  ordinances  as  to  the  speed  and  the  ringing  of  a 
bell,  as  these  ordinances  are  not  described  in  the  £lfth  count 
of  the  declaration;  IU%noi$  Cent.  S.  JZ.  Co.  t.  Godfrey y  71  HL 
600;  22  Am.  Rep.  112.  The  ordinance  as  to  speed  was  de- 
scribed in  the  third  count,  and  the  ordinance  as  to  the  ringing^ 
of  the  bell  was  described  in  the  fourth  count,  and  they  were- 
properly  admitted  under  these  counts  at  the  time  when  they 
were  admitted.  After  defendant  introduced  its  proof,  it  made- 
no  formal  motion  to  .exclude  the  ordinances,  though  it  ob- 
jected to  the  reading  of  them  to  the  jury  in  the  argument  of 
plaintiff's  counsel,  and  asked  the  court  to  instruct  the  jury 
to  disregard  them  as  evidence.  We  do  not  think  that  the- 
action  of  the  court  in  this  particular,  even  if  it  be  regarded 
as  technically  erroneous,  could  have  done  the  defendant  any^ 
harm,  for  the  reason  that  counsel  for  defendant  admitted,  in 
his  opening  statement  to  the  jury,  that  the  city  ordinance- 
prohibited  the  running  of  trains  in  the  city  at  a  greater  rate 
of  speed  than  ten  miles  an  hour,  and  also  admitted  that  the 
train  which  killed  the  deceased  was  traveling  at  a  greater  rate 
of  speed  than  ten  miles  an  hour;  and  for  the  further  reasoa 
that  the  ordinance  as  to  the  ringing  of  a  bell  was  not  read  at 
all  in  the  hearing  of  the  jury,  and  counsel  for  defendant  aK 
lowed  testimony  that  no  bell  was  rung  to  be  admitted  with* 
out  objection. 

Furthermore,  the  action  of  the  court  in  withdrawing  frottk 
the  consideration  of  the  jury  all  the  counts  except  the  fifth 
was  exceedingly  favorable  to  the  defendant  We  do  not 
think  that  the  jury  ought  to  have  been  told  that  there  coul<t 
be  no  recovery  under  the  third  count|  which  described  the  or» 
dinance  as  to  speed. 
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BTen  if  it  be  admitted  that  the  deceased  was  a  trespasser, 
the  third  oount  was  suffioient  to  anthorize  the  proof  under  it 
of  such  gross  negligence  as  evidences  willfulness.  The  word 
**  reckless,*'  implies  heedlessness  and  indifference.  If  an  en* 
gineer,  knowing  that  persons  are  accustomed  to  cross  a  track 
between  the  streets  of  a  large  and  crowded  city  drives  his  en- 
gine forward  *'  recklessly/'  that  is  to  say,  with  indifference  as 
to  whether  such  persons  are  injured  or  not,  and  at  a  rate  of 
speed  '^  greatly  "  in  excess  of  that  limited  by  a  city  ordinance, 
an  injury  thereby  inflicted  upon  one  of  such  persons,  even 
though  he  be  a  trespasser,  will  be  regarded  as  the  result  of 
**  such  a  gross  want  of  care  and  regard  for  the  rights  of  others 
as  to  justify  the  presumption  of  willfulness  or  wantonness." 

The  views  already  expressed  dispose  of  appellant's  objeo* 
tions  to  the  refusal  of  instructions  numbered  8,  4,  6,  and  8 
asked  by  the  defendant.  Refused  instruction  No.  7  was  not 
based  upon  the  evidence.  It  submitted  to  the  jury  the  ques- 
tion whether  or  not  the  deceased  was  using  the  tracks  as  a 
playground.  We  find  no  evidence  in  the  record  tending  in 
the  slightest  degree  to  show  that  the  tracks  were  used  for  any 
such  purpose.  Refused  instructions  numbered  9, 10,  11,  12, 
15,  and  17  merely  related  to  the  degree  of  care  which  the  de- 
ceased was  required  to  exercise,  but,  as  the  case  was  sub- 
mitted to  the  jury  upon  a  declaration  which  charged  wanton 
and  willful  negligence,  it  made  no  differenoe  to  what  extent 
the  deceased  was  guilty  of  a  want  of  care.  Contributory  neg- 
ligence on  the  part  of  the  plaintiff  is  no  excuse  for  wanton 
and  willful  negligence  on  the  part  of  the  defendant  Refused 
instructions  numbered  24  and  25  assumed  the  existenoe  of 
facts  about  which  there  was  a  controversy,  and  each  singled 
out  and  gave  due  prominence  to  a  single  circumstance  as 
characterising  the  defendant's  conduct,  instead  of  leaving  it 
to  the  jury  to  pass  upon  such  conduct  upon  a  view  of  all  the 
facts  and  circumstances  in  the  case. 

The  judgment  of  the  appellate  court  is  affirmed. 

Cbaio  and  Bailby,  JJ.,  dissenting. 

Railroads  ^  Dutt  to  Tbbspassrbs  ov  TsAOXt  8m  Omdrai  A  A  tfa 
Ok  T.  Vamgkan,  99  AU.  208;  90  Am.  St  Rep.  60^  sad  Mtrndsd  Mts  witk 
mam  oolleoUd  discnwiiig  th*  sabjtet 


SS8      WATBBif AV  «.  Chicago  ahd  Iowa  B.  R.  Ca    [Illinoi% 


Waubbmam  il  GHiOAeo  and  Iowa  Bailboad  Ga 

PW  lUOQfl^  Ml.) 

Oifiom  SB  FAflTO  n  On  Wao  a  v  AorvAL  Poanmoir  of  aa  oOm 
«nder  olaim  and  oolor  of  an  eleotioa  or  appoinfcmoat^  and  !•  in  the  ezer- 
dM  of  ite  fanofeuma  and  the  discharge  of  ita  datiea.  He  moat  hold  office 
ttiidar  aoBM  degrao  of  notoriety,  and  mnat  exereiae  oonttnaona  aota  of  aa 
aOoial  eharaoter. 

Ofnout  PB  FAorOb  Woo  n  hot.  —Whan  a  hoard  of  diraoloraof  a  railroad 
oorporaiion  whiob  ia  naithar  m  cb  Jura  nor  a  de  facto  board,  bacanao 
aleoted  at  a  tima  and  plaoe  other  than  that  fixed  b/  the  by-lawa,  with* 
ont  notice  to  or  the  preaenoe  of  a  minority  of  the  tfs  Jure  diraeton,  and 
witiioiit  the  poaaeaaion  of  the  reoordt,  papen^  er  aaal  of  the  oorporatioa, 
•ad  whoaa  right  of  cfloa  haa  been  diapnted  aa  hanng  no  ponaaarioa  of 
tha  corporate  property  or  ef  ita  management^  and  agunat  whom  Uiiga- 
Ikm  eziata,  to  oust  them  from  ofl&oe,  appointa  one  of  their  number  prea* 
Ideal  of  the  corporation,  anch  appointee  ia  neither  a  de  jmre  nor  a  th 
fitOo  oflcer,  notwHhatanding  a  majority  of  tlie  direotora  praaeat  al 
tha  meeting  were  the  ds  Jmrt  direoters  of  the  eorpoiatioa  holdii^ 
after  tha  expiration  of  thdr  tana  of  office. 

OoaroRATioirs — Smcrr  ov  IsEioinLAB  Mssniro  ov  DiBxcroaB.  ~  The  pi 
•nee  of  a  bare  majority  or  qnomm  of  the  lawful  direotora  of  a  corpora- 
lion  al  a  apeeial  meeting,  held  at  a  plaoe  other  than  that  deaignated  for 
legnlav  meetings  of  the  board,  and  witbent  notificatioa  to  er  the  preaeaea 
•I  the  remaimiag  lawful  direetor^  aa  required  by  the  by4awa  for  a  ^a. 
•ial  meetlBg,  does  not  render  the  act  of  anch  quoraia  aflGBotaal  to  biad 
the  eorporation  and  ita  stockholders. 

JtooMBHTS  IH  Qvo  WAaRAHTo — OoNOLuuf  BMIBS  OF.  —A  judgment  ia  aa 
aatiou  in  the  aalore  of  fiio  mornrnto  ouatiag  certain  pevsone  from  the  cAoe 
•f  direotora  of  a  aorporatioa  on  tha  gronndof  the  illegality  of  their  alao- 
tion  b  oondaaive  eTidence  against  them  on  this  point  in  another  aotioa. 

Ofiioia  DS  Faoio— Who  ib  not  — Salakt.  —When  the  board  of  direotora 
«f  a  corporation  which  is  neither  a  dejurt  nor  a  deJMo  board  appointa 
eae  of  their  aamher  president  of  the  oorporation,  he  ia  neither  m  dejmn 
mat  a  de  fudi^  cfficar,  and  ia  not  entitled  to  recover  aaj  •wpanaatiBa 
for  his  serricea  as  such  president. 

Otnont  DX  FAoro  —  LiABiLrTT  loa  Salary  Rroxiybd.— When  an  officer  die 
fadUi  baa  received  the  salary,  fees,  and  emoluments  of  an  office,  he  la  li^ 
Uetherefcrto  the  officer  diff/mv  in  an  notion  for  money  had  and  reoeivad. 

Owitaa  DB  Faoio— Aonoir  loa  SAiiAat'  ImraLTaa  I^tlb  to  Omoa.  •» 
When  a  person  elaiming  to  ha  an  officer  brings  anit  for  the  salary  or 
oompensation  belonging  to  such  office,  his  title  to  the  office  Is  in  issne^ 
and  if  another  haa  the  real  right  to  the  office^  although  not  the  posses  ■ 
•ion,  the  plaintiff  cannot  recover. 

OtnciR  i>B  Faoto  Aim  dx  Jubk  —  AonoN  ior  Salary  Imtolyxs  Trli  to 
OmoB.  —  When  a  person  claiming  to  be  aa  officer  of  a  pnbKo  or  private 
oorporation  brings  an  action  at  law  to  recover  the  sahtfy  incident  to  that 
•ffioc,  which  he  has  no  right  to  receive  unless  he  haa  a  legal  right  to  the 
•ffioe,  he  necessarily  pats  his  title  to  the  office  ia  issue,  aad  mnat  prova 
himself  to  be  a  dejurt  officer.  A  certificate  of  election,  oommiasion,  or 
other  evidence,  may  be,  under  some  oiroumstancas^  fHma  fluk  « 
•oadnaive  evidence  of  a  dejure  right. 
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CKarle$  Wheaton^  tor  the  plaintiff  in  error. 

M.  D.  Hathaway f  for  the  defendant  in  error* 

Baksb^  J.    In  this  aetioQ  of  atmtmpiit^  Waterman,  plaintiff 


in  error,  seeks  to  reoover  fiom  the  Chicago  and  Iowa  Railroad 
Company,  defendant  in  error,  his  salary  as  president  of  said 
corporation  for  a  period  of  about  two  years,  at  the  rate  of  five 
tbooaand  dollars  per  annum.  The  issues  were  tried  in  the 
eircnit  ooart  befcffe  the  judge  and  without  a  jury,  and  the 
fnestions  of  law  and  mixed  questions  of  law  and  fact  involved 
in  the  ooniroversy  were  amply  preserved  by  exceptions  to  the 
mUngs  made  on  the  various  propositions  submitted.  Tho 
judgments  of  the  dreoit  and  appellate  courts  were  against 
Waterman,  and  he  brought  the  record  here  by  this  writ  of 
error. 

At  the  annual  meeting  of  the  stockholders  of  the  railroad 
company,  held  in  March,  1879,  Joseph  Reising,  Daniel  B. 
Waterman,  George  W.  Kretiinger,  B.  T.  Lewis,  P.  B.  Hinck« 
ley,  P.  B.  Shumway,  and  Joseph  K.  Barry  were  elected  di- 
rectors of  the  corporation,  and  said  directors  elected  F.  E. 
Hinckley  president  of  the  company,  and  also  elected  a  vice- 
president  and  secretary.  On  January  8, 1880,  Lewis  resigned 
his  office  of  director,  and  R.  O.  Montony  was  appointed  a 
direoftor  in  his  place  and  stead.  The  by-laws  of  the  company 
provided  for  an  annual  meeting  of  its  stockholders,  to  be  held 
at  the  office  of  the  company,  in  the  city  of  Chicago,  Illinois, 
on  the  first  Wednesday  in  March,  in  each  year,  and  for  an 
eleetion  by  them  at  that  time  of  a  board  of  seven  directors, 
who  were  to  hold  office  until  the  next  annual  election  and 
until  their  successors  were  elected.  On  Wednesday,  the  third 
day  of  March,  1680,  various  persons  met  at  said  office  for  the 
purpose  of  holding  said  annual  meeting,  and  among  them 
were  Hinckley,  the  president,  and  all  of  the  directors.  Im« 
mediately  before  a  meeting  was  organized  an  injunction  was 
served,  which  restrained  the  voting  of  certain  stock.  There* 
upon  Reising  and  Montony  organised  and  held  what  purported 
to  be  the  annual  meeting  of  the  stockholders.  They  were 
neither  of  them  stockholders,  and  neither  of  them  had 
proxiee  to  vote  any  stock.  The  town  of  Aurora  was  the 
owner  of  1000  shares  of  the  capital  stock  of  the  corporation, 
and  Joseph  Reising,  supervisor  of  the  town,  voted  993  of  said 
shares  for  Daniel  B.  Waterman,  Joseph  Reising,  R.  G.  Mon« 
tony,  L.  D.  Brady,  E.  R.  Allen,  Holmes  Miller,  and  William 
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McMicken  for  directors,  and  they,  receiving  all  the  Yotee.caBt, 
were  declared  elected. 

The  bj-lawB  provided  that  the  directors  elected  at  the  an- 
nual meeting  should,  at  their  first  meeting  thereafter,  to  be 
called  as  soon  as  might  be  and  as  soon  as  a  quorum  could  be 
convened,  proceed  to  organize  the  board  by  the  election  of  a 
presidenti  vico-president,  and  secretary  of  the  company,  to 
hold  o6Qce  during  the  pleasure  of  the  board,  and  that  the 
board  of  directors  should  have  authority  to  fill  aU  vacancies 
that  should  occur  therein,  occasioned  by  death,  resigpiation,  or 
otherwise.  They  also  provided:  **  Regular  meetings  oi  the 
board  of  directors  shall  be  held  at  the  office  of  the  company, 
in  the  city  of  Chicago,  on  the  first  Thursday  of  every  month, 
at  ten  o'clock  in  the  forenoon." 

On  the  fourth  day  of  March,  1880,  —  which  was  the  first 
Thursday  in  that  month, — the  seven  directors  who  had  been 
elected,  as  above  stated,  on  the  preceding  day,  met  **  at  the 
office  of  R.  G.  Montony,  at  97  Clark  Street,  in  room  27,**  and 
at  that  meeting  McMicken  resigned  the  office  of  director,  and 
George  W.  Kretzinger  was  elected  to  fill  his  place.  There- 
upon said  directors,  they  all  being  present,  elected  Waterman 
president  of  the  company,  and  also  elected  a  secretary  and  a 
treasurer,  and  an  executive  committee.  Several  motions  in 
regard  to  the  business  affairs  of  the  company  were  also  made 
and  carried  at  that  meeting.  Said  directors  also  held  meet* 
ings  on  March  19,  April  23,  May  28,  and  June  21,  1880,  and 
on  several  subsequent  days,  at  which  meetings  considerable 
business  was  done,  such  as  adopting  motions  and  lesolntionSy 
appointing  officers  and  attorneys,  ordering  the  payment  of 
various  sums  of  money  to  various  persons,  etc 

At  the  time  of  said  elections  in  1S80,  the  railroad  of  defend- 
ant in  error  was  in  the  hands  of  and  operated  by  a  receiver 
appointed  by  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois  in  a  foreclosure  suit,  but  a  peti* 
tion  was  pending  in  said  court  which  claimed  that  the  com* 
pany  was  entitled  to  have  the  road  turned  over  to  it  On  June 
19, 1880,  the  receiver,  in  conformity  with  an  order  of  the  courts 
surrendered  the  road  to  the  company  by  delivering  it  to  Water- 
man, Montony,  Reising,  and  Kretzinger,  who  were  a  majority 
of  the  board  of  directors,  whether  the  elections  of  1880  be  re- 
garded or  not  Four  days  thereafter,  on  June  28,  1880,  the 
road  was  again  placed  in  the  hands  of  a  receiver,  and  remained 
in  the  hands  of  a  receiver,  and  was  operated  by  him,  nntil 
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After  F.  H.  Head  was  elected  president  of  the  company  in 
1882. 

On  March  28, 1880,  an  information  in  the  nature  of  a  gM 
marrantOj  on  the  relation  of  Hinckley,  Shu  m  way,  and  Barry, 
who  had  been  elected  directors  in  1879,  wasfiled  in  thecriminal 
•court  of  Cook  County,  against  Beising,  Waterman,  Montony, 
Kretasinger,  Brady,  Allen,  and  Miller,  and  on  the  nineteenth 
•day  of  March,  1881,  a  final  judgment  was  rendered  in  said  suit, 
wherein  it  was  "ordered  and  adjudged  by  the  court  that  Mon* 
tony.  Waterman,  Beising,  Kretzinger,  Brady,  Miller,  and  Allen 
he  and  they  are  ousted  from  the  oflSce  of  directors  of  the  Chi- 
•cago  and  Iowa  Bailroad  Company,  and  from  exercising  any  of 
4he  privileges,  functions,  and  franchises  of  the  office  of  direc- 
tors under  the  election  for  directors  of  said  company  alleged 
to  have  been  held  on  the  first  Wednesday  of  March,  A.  D.  1880; 
but  this  judgment  does  not  in  any  manner  affect  the  rights 
of  defendants  acquired  under  the  election  for  directors  in 
March,  1879«"  The  substance  and  meaning  of  this  final  judg- 
ment is,  that  Alien,  Miller  and  Brady  are  absolutely  ousted 
from  their  offices  of  directors  of  the  railroad  company,  but  that 
Montony,  Waterman,  Beising  and  Kretadnger  are  merely  ousted 
from  exercising  any  privileges,  functions,  and  franchises  of  di- 
lectors  by  virtue  of  the  election  of  March,  1880,  and  are  left 
dothed  with  whatever  rights  they  may  have  acquired  prior 
4hereto. 

At  the  meeting  held  on  May  28, 1880,  by  the  seven  persons 
alleged  to  have  been  elected  directors  on  the  third  day  of  that 
month,  a  motion  fixing  the  salary  of  the  president  of  the  com- 
pany at  five  thousand  dollars  per  year  was  adopted.  Plaintiff 
in  error  claimed  to  be  president  of  defendant  in  error,  and  per* 
formed  some  acts  as  such,  until  one  F.  H.  Head  was  elected 
president  on  the  fifteenth  day  of  March,  1882.  During  the 
whole  of  said  time  Hinckley  also  claimed  to  be  president  of 
the  company  by  virtue  of  his  election  in  1879,  and  also  per- 
iDrmed  some  acts  as  such. 

One  of  the  contentions  of  plaintiff  in  error  is,  that  the  elec- 
tion of  March  8, 1880,  was  a  valid  election,  and  that  by  means 
thereof  Waterman,  Beising,  Montony,  Brady,  Allen,  Miller,  and 
Kretzinger  became  and  were  the  lawful  and  rightful  directors 
ef  the  corporation.  It  is  a  sufficient  answer  to  this  claim  to 
say  that  it  was  decided  otherwise  in  the  quo  warranto  suit,  and 
that  plaintiff  in  error  was  a  party  to  the  judgment  rendered 
therein,  and  is  bound  thereby. 
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It  is  claimed  that,  at  all  events,  each  and  erery  one  of  the* 
persons  last  named  came  intooflSce  under  color  of  anelectioa, 
and  was  therefore  a  director  de  factOj  and  the  board|  at  the- 
leasts  a  de  facto  board  of  directors  when  it  elected  Watermaik 
president;  and  it  is  also  claimed  in  that  behalf,  that  the  ap* 
pointment  or  election  of  an  officer  by  a  de  fctcto  officer  or  bjr 
de  facto  officers  is  a  valid  appointment  or  election,  and  oooaii* 
tutes  the  person  so  appointed  or  elected  a  dejure  officer.     The 
ebarter  of  the  railroad  company  provides  for  the  ''  election  of 
a  board  of  directors  for  the  managemeat  of  the  business  of  the 
company."    The  by-laws  provide  for  the  election  of  ^a  board 
of  seven  directors";  that  ^the  directors  so  elected  shall,  ai 
their  first  meeting  thereafter,  to  be  called  as  soon  as  mar  be 
and  as  soon  as  a  qooram  can  be  convened,  prooeed  to  organise 
the  board  by  the  election  of  a  president,  vice-president,  and 
secretary  of  the  company  ";  that  ^'ttie  board  of  directors  shall 
have  authority  to  fill  all  vacancies  that  may  ooour  therein, 
and  that  four  directors  shall  constitute  a  quorum  for  the  trane- 
actiOQ  of  business.    They  also  provide  for  regular  meetings  of 
the  board  of  directors,  and  for  special  meetings  to  be  called  by 
the  president  or  by  any  three  members  of  the  board,  ^  allow- 
ing  f(Nr  due  notification  of  the  memberst  not  less  than  two 
days."     The  expression  ^organize  the  board,"  etc.,  means 
simply  that  the  board  or  body  shall  elect  the  designated  ott- 
cers.    Said  expression,  and  the  expression  "  at  their  first  meet* 
ing  thereafter,  to  be  called,"  and  the-  other  provisions  of  the 
by-laws  above  stated,  clearly  indicate  that  the  pieaident  is  to 
be  elected  by  the  board  of  directors  acting  as  a  body,  and  at 
a  meeting  of  such  board  of  directors.    In  1  Beach  on  Private 
Corporations,  sea  224,  it  is  said:  ^  Even  a  majority  of  the 
directors,  or  all  of  them,  acting  separately,  cannot  bind  the 
corporation  in  regard  to  matters  which  they  are  only  author- 
ised to  act  upon  as  a  board";  and  so  the  qoestion  arises 
whether  or  not  the  persons  alleged  to  have  been  elected  direolh 
ors  on  March  3, 1880,  were,  when  they  assumed  to  elect  plaio- 
tiff  in  error  president  of  the  company,  a  de  facto  board  of 
directors,  within  the  meaning  of  the  rule  which,  under  some 
circumstances,  validates  the  acts  of  de  facto  officers. 

A  de  facto  officer  is  distinguished  on  the  one  hand  from  a 
more  usurper  of  an  office,  and  on  the  other  hand  from  an  offi- 
cer de  jure.  He  is  one  who  is  in  actual  possession  of  an  office 
nnder  the  daim  and  color  of  an  election  or  appointment,  and  is 
in  the  exercise  of  its  functions  and  in  the  dischanre  of  its  duties* 
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In  Angell  and  Ames  on  CorporationB,  sec  287,  it  is  said:  '^The 
best  definition  we  have  seen  of  an  officer  de  facto  is  that  given 
by  Lord  Elknborougb  in  King  ▼.  Corporation  of  Bedford 
Level,  6  East,  868.''  That  definition  is  this:  ^  An  officer  d$ 
facto  is  one  who  has  the  reputation  of  being  the  officer  he  as* 
snmes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law."  In 
Vaccari  ▼.  MaxweU^  8  Blatchf.  868,  the  conrtsays:  ''  We  think, 
however,  that  the  decisions  in  relation  to  the  acts  of  officers 
de  facto  are  reasonably  to  be  restricted  to  those  who  hold  of* 
fice  under  some  degree  of  notoriety,  or  are  in  the  exercise  of 
continnons  official  acts,  or  are  in  the  possession  of  a  place 
which  has  the  character  of  a  public  office."  In  StcUe  ▼.  Cur- 
Its,  9  NeT.  825,  it  is  said:  "In^rder  to  make  a  person  an  offi* 
eer  de  facto^  the  law  requires  that  he  should  in  some  way  be 
^Qt  into  the  offiee,  and  that  he  should  also  have  secured  such 
a  holding  thereof  as  to  be  considered  really  in  peaceable  pos> 
session  and  actually  exercising  the  functions  of  an  officer." 

On  March  8,  1880,  there  were  in  the  directory  of  the  rail- 
road company  two  antagonistic  factions,  each  contending  for 
the  control  of  the  corporation  and  the  possession  and  manage- 
ment of  its  property.  Hinckley,  Shumway,  and  Barry,  mem* 
bers  of  the  board  elected  in  1879,  did  not  acquiesce  in  the 
election  held  on  March  8d,  but  immediatdy,  and  on  the  same 
day,  consulted  counsel  and  took  steps  to  contest  its  Talidity, 
and  claimed  that  they  were  still  members  of  the  board  of  di- 
rectors, and  that  the  board  of  1879  was  the  lawful  and  actual 
board  <rf  directors  of  the  company,  and,  as  we  have  hereto- 
fore seen,  these  contentions  were  afterward  judicially  deter* 
mined  in  their  fayor.  The  next  day,  Thursday,  March  4, 
1880,  was  the  day  fixed  by  the  by-laws  for  the  regular  meet- 
ing of  the  board  of  directors,  and  the  by-laws  provided  that  it 
should  be  held  at  the  office  of  the  company,  in  Chicago.  The 
board  which  claimed  under  the  election  of  March  3d  met  on 
said  next  day,  but  at  the  offices  of  Montony  instead  of  the 
office  of  the  company.  Montony,  Reising,  Waterman,  and 
Kretsinger,  four  of  the  de  jure  directors  of  the  company,  were 
present  at  said  meeting,  and  they  constituted  a  quorum  of  the 
dejure  board;  but  the  meeting  was  not  at  the  place  fixed  for 
legnlar  meetings,  and  the  other  three  de  jure  directors  were 
not  present,  and  were  not  notified  of  the  time  and  place  of 
such  meeting.  On  the  contrary,  they  were  completely  ignored, 
and  the  fonr  directors  abore  nam^d  met  and  acted  wUb  Brady, 
Allen,  and  Miller. 
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The  supposed  board  that  thus  met  did  not  have  possesaioD 
or  control  of  either  the  seal,  the  record  books,  or  the  papers  of 
the  corporation.     It  did  not  have  possession  or  control  of  its 
property,  or  control  of  the  management  of  its  railroad.     Prior 
to  the  time  it  so  met  it  bad  not  exercised  any  functions  or 
performed  any  acts  incident  to  a  board  of  directors.     It  did 
not  meet  in  or  have  possession  of  the  place  which  bad  the 
character  and  reputation  of  being  the  office  of  the  company. 
It  assumed  to.be  the  board  of  directors,  but  its  claim  was  dis* 
puted  by  others  who  claimed  to  be  directors,  and  it  was  not 
recognized  by  those  who  up  to  that  date  had  been  the  presi- 
dent, vice-president,  secretary,  and  a  majority  of  the  executive 
committee  of  the  corporation.     It  is  impossible,  then,  that  said 
board,  elected  only  the  day  before,  could  have  had  the  reputa- 
tion of  being  the  board  of  directors  it  assumed  to  be.    The  only 
official  acts  it  claims  to  have  performed  prior  to  the  election 
of  president,  was  to  accept  the  ^resignation  of  McMicken  as 
director  and  appoint  Kretzinger  to  fill  the  vacancy,  and  these 
were  done  at  the  same  meeting  with  snd  immediately  precede 
ing  such  election.     We  do  not  regard  them  as  of  any  signifi- 
cance as  bearing  upon  the  question  of  reputation  or  notoriety. 
Afterward,  and  at  the  same  meeting,  said  board  appointed 
other  officers  and  adopted  various  motions,  and  at  subsequent 
meetings  it  adopted  various  other  motions  and  resolutions,  and 
procured  a  new  seal  and  a  new  record  book,  and  caused  its 
proceedings  to  be  recorded  therein,  and  appointed  attorneys, 
and  did  various  acts  of  like  character.    These  matters  are 
unimportant  so  far  as  regards  any  contention  that  the  election 
was  binding  on  the  corporation,  on  the  ground  that  said  board, 
when  they  made  the  election,  had  the  Reputation  of  being  the 
board  of  directors  of  defendant  in  error.    There  should  have 
been  some  evidences  of  prior  acts  of  the  board:  State  v.  Cttrtis^ 
9  Nev.  825;  StaU  v.  Wihon,  7  N.  H.  548.    It  cannot  fairly 
be  said  that  the  board  which  elected  plaintiff  in  error  presi* 
dent  had  such  possession  and  control  of  the  affairs  of  the 
company  as  that  it  could  be  regarded  to  be  in  the  peaceable 
^nd  actual  exercise  of  the  functions  of  a  board  of  directors. 
Nor  does  the  mere  fact  of  the  presence  of  a  bare  majority  or 
quorum  of  the  lawful  directors  at  a  casual  meeting  held  at  a 
place  other  than  that  designated  for  regular  meetings  of  the 
board,  and  without  the  notification  to  the  other  rightful  direc* 
tors  required  by  the  by-laws  for  a  special  meeting,  render  the 
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«ct  of  such  quorum  effectual  to  bind  the  company  and  its 
•tockholders. 

It  is  manifest  from  the  holdings  of  the  trial  court  upon  the 
propositions  submitted  to  it  that  it  ruled  that  under  the  cir- 
cumstances of  the  case  the  supposed  board  of  directors  which 
assumed  to  elect  plaintiff  in  error  president  of  the  railroad 
company  was  not,  when  it  made  such  election,  a  ds  facto  board 
of  directors,  within  the  meaning  of  the  rule  which  validates 
some  acts  of  de  facto  officers.  In  our  opinion  there  was  no  error 
in  such  ruling.  Since  the  board  of  directors  which  elected 
plaintiff  in  error  president  was  neither  a  dejure  nor  a  de  facto 
board  of  directors,  it  follows  that  plaintiff  in  error  never  be- 
came or  was  the  rightful  president  of  the  railroad  company. 

At  the  trial  the  court  held,  **  that  the  plaintiff,  to  maintain 
his  action  for  salary  as  president^  must  show  that  he  was  such 
officer  de  jure  as  well  as  defactoJ*  It  is  the  legal  right  to  an 
office  that  confers  the  right  to  receive  and  appropriate  the 
salary,  fees,  and  emoluments  incident  to  such  office,  and  if  an 
officer  de  facto  has  obtained  such  salary,  fees,  or  emoluments, 
he  is  liable  to  the  officer  de  jure  in  an  action  for  money  had 
and  received:  Mayfield  v.  Moore^  63  111.  428;  6  Am.  Rep.  62; 
and  if  suit  be  brought  by  a  person  claiming  to  be  an  officer, 
for  the  salary  or  compensation  belonging  to  such  office,  his 
title  to  the  office  is  in  issue,  and  if  that  be  defective  and  an- 
other has  the  real  right,  although  not  in  possession,  the  plain- 
tiff cannot  recover:  Dolan  v.  Mayor^  68  N.  Y.  274;  23  Am. 
Rep.  168;  Matihewe  y.  SupervisorSj  63  Miss.  716;  24  Am.  Rep- 
716;  Peoj>le  v.  Smytk^  28  CaL  21;  Andrewe  v.  Portland,  79  Me. 
484;  10  Am.  St.  Rep.  280;  McCue  v.  County  of  WapeUo,  66 
Iowa,  698;  41  Am.  Rep.  134;  Comatoch  v.  Orand  Rapids^  40 
Mich.  897,  and  numerous  other  authorities.  Whatever  may 
be  the  rule  in  certain  mandamue  proceedings,  and  in  suits  in 
chancery  in  regard  to  questioning  therein,  collaterally,  the 
title  of  de  facto  officers,  we  think  that  when  a  person  brings 
an  action  at  law  against  a  county,  municipality,  or  private 
corporation,  for  the  recovery  of  a  salary  incident  to  a  particular 
office,  and  which  he  has  no  legal  right  to  receive  unless  he 
has  a  legal  right  to  the  possession  of  such  office,  he  necessa- 
rily puts  his  title  to  the  office  in  issue.  However,  a  certificate 
of  election,  commission,  or  other  evidence  may  be,  under 
some  circumstanceS|  pr»ma/aci0  or  even  conclusive  evidence 
sf  a  dtf  jure  right 

In  our  opinion  there  was  no  error  in  the  holding  of  the  court 
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now  under  ooneideration.  Bvea  if  there  was,  it  worked  no 
injury  to  plaintiff  in  error,  for  if  the  sopposed  board  of  diree* 
tora  which  assumed  to  appoint  him  president  was  neither  a 
de  jur$  nor  a  de  facto  board  of  directors,  then  he  was  without 
eren  eolor  of  election,  and  was,  at  moeti  a  mere  intruder  into 
the  office  of  president 

We  find  no  substantial  error  in  the  record.    The  judgment 
of  the  appellate  oourt  is  affirmed. 


OoaroaATioiri.-^NoTioB  ov  Mssmfo  ov  Bnucfoaa— KaoBasfrr  voai 
See  Bank  t.  McOartkg.  65  Ark.  473;  29  Am.  St  Bep.  60,  end  note.  Aete 
doae  at  a  oorporation  meeting  of  which  notice  wae  not  giren  in  tho  preeeiibed 
manner  are  Toid:  8Uno  t.  TFyep,  7  Conn.  214;  18  Am.  Doa  99,  and  extended 
note. 

Offiout  sa  Vaoto  — Who  Abb.  —To  conatftate  a  pereon  an  sffioer  dk 
/bdo  thora  mast  be  at  leeet  aome  ooloiable  eleettoa  or  indaotion  into  effieei 
8taU  T.  Taifhr,  108  N.  a  196;  23  Am.  St  Rep.  61,  and  note;  Ordi^lloii  t. 
Commonwealth,  83  Ky.  142;  4  Am. '.St  Rep.  143^  and  note;  BarnUn  t.  JToMe/wv 
16  Or.  456;  8  Am.  St  Rep.  176,  and  note. 

OmoBB  ]>B  Faotd— LiABn^mr  lo  Omcnat  Di  Jitrb  voa  Saulbt.— A 
dtjur$  officer  who  has  been  kept  oat  of  bis  office  by  an  vitnider  may  recover 
In  an  aotaon  en  the  oaae  againet  tooh  intrnder  all  the  proita  of  Hkm  office 
which  be  wonld  hare  reoeiTod  had  be  exercised  the  office^  lees  the  necessary 
expenses  of  eambg  them:  Sier  r.  Chrrell^  80  W,  Va.  96;  8  Am.  St  Rep^  17, 
and  note;  Kemlr.  Mter,  102  H.  Y.  114;  66  Am.  Rep.  769.  See  also  nolo 
te  ^mItms  T.  PMtei<»  10  Am.  St  Rep.  S84»  0k 
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Statb  v.  Gbaio. 

Ontm  An  OFnoKM^CHAiiaB  ov  RmuxNoa  ov  Ovnon  ab  VAOATum 
av  Qmc&^  When  a  statato  provides  that  ''no  person  shall  hold  tha 
office  of  oooBoilmaa  nalesi^  at  the  time  of  his  eteetion,  ha  is  a  resident 
el  the  vmid  from  whioh  he  is  elected,  and  In  tha  case  of  the  remoTsl  ol 
any  oonnoilfnan  from  the  ward  from  whioh  he  was  elected  the  oomraen 
eonncil  shall  hare  power  to  declare  his  office  Tsoant  and  order  a  special 
election  to  fill  the  Tacanoy,"  a  councilman  dnly  elected  while  a  resident 
el  one  ward  does  not  create  a  vacancy  in  the  office  hy  his  snbse^ent 
vsmoral  ta  aaofther  ward,  in  tlia  absenoa  ol  any  aeticn  taken  by  tha  eitj 
aonnoil  in  tha  matter. 


&  K  Hartford^  proeeooting  attorney  for  ilie  appdlanl 
F.  H.  Snyder  and  O.  W.  Bergman^  for  the  appellee. 

HcBbidk,  J.  The  appellee  was  duly  elected  coancilinan 
far  the  third  ward  of  the  city  of  Portland*  He  qualified  and 
entered  ufon  the  duties  of  the  offiea.  He  waSi  at  that  timei 
a  resident  of  said  ward,  and  was  otherwise  qualified*  After* 
ward  he  removed  from  the  third  to  the  eeeond  ward,  where  he 
resided  when  this  suit  watf  commenced,  which  was  a  proceed- 
ing against  him  in  the  nature  of  qwf  wirrtJuUo.  Since  his  re» 
laoyal  he  has  still  assumed  to  he  councilman  for  the  third 
ward,  and  has  been  acting  in  that  capacity*  The  only  quae* 
tion  we  are  required  to  decide  is,  Did  his  removal  from  the 
third  ward  vacate  the  office?  The  court  below  held  that  it 
did  not. 

The  predae  question  has  never  heretofore  been  before  this 
ceort.  Indeed,  no  authority  is  cited,  and  counsel  present  tha 
question  as  one  of  first  impression* 
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The  law  providing  for  the  incorporation  of  cities  requires 
that  the  city  shall  be  divided  into  wards,  and  that  two  coun- 
cilraen  shall  be  elected  from  each  ward  by  the  legal  voters  of 
their  respective  wards:  Rev.  Stats.  1881,  sec.  8043.  The  sec* 
tion  referred  to  contains  the  following  provision:  "  No  person 
shall  hold  the  office  of  councilman  unless,  at  the  time  of  his 
election,  he  is  a  resident  of  the  ward  from  which  he  is  elected; 
and  in  case  of  the  removal  of  any  councilman  from  the  ward 
from  which  he  was  elected,  the  common  council  shall  have 
power  to  declare  his  officd  vacant,  and  order  a  special  election 
to  fill  the  vacancy." 

It  is  conceded  that  the  city  councQ  has  never  taken  any 
action  in  the  matter. 

The  only  constitutional  restriction  upon  the  residence  of 
officers  of  municipal  corporations  is  found  in  section  6,  article 
6  of  the  constitution,  which  provides  that  "all  county ,  town* 
ship,  and  town  officers  shall  reside  within  their  respective 
counties,  townships,  and  towns."  The  word  "town"  is  generic, 
and  includes  cities:  Flinn  v.  State^  24  Ind.  286. 

It  is,  however,  competent  for  the  legislature  to  impose  addi- 
tional conditions  and  restrictions  not  in  conflict  with  any  ex- 
press provision  of  the  constitution.  It  may,  without  doubt,  as 
is  done  in  the  statute  now  under  consideration,  prescribe  that 
only  those  shall  be  eligible  for  election  as  councilmen  w^ho  are 
at  the  time  residents  of  the  ward  for  which  they  are  elected* 
We  think  it  equally  clear  that  it  may  provide  that  removal 
from  that  ward  will  of  itself  operate  as  a  vacation  of  the  office. 
We  do  not  think,  however,  that  it  has  done  so.  In  our  opin- 
ion, it  has  not  only  committed  to  the  city  council  the  power  to 
declare  a  vacancy  in  such  a  case,  but  it  has  also  left  the  ex- 
ercise of  that  power  to  the  discretion  of  the  coanciL  Until 
that  body  has  acted,  the  mere  fact  of  removal  to  another  ward 
will  not  of  itself  have  the  effect  to  create  a  vacancy. 

The  law  providing  for  the  organization  and  election  of  boards 
of  county  commissioners  provides  for  the  division  of  counties' 
into  districts,  and  that  a  commissioner  shall  be  elected  from 
each  district  who  shall  reside  in  the  district:  Rev.  Stats.  1881| 
sec.  5732. 

In  the  case  of  Smith  v.  State^  24  Ind.  101,  it  was  held  that 
the  statute  did  not  require  that  a  commissioner  should  con* 
tinue  to  reside  in  the  district  for  which  he  was  elected. 

It  is  true  the  statutes  are  unlike  in  this,  that  boards  of 
county  commissioners  are  elected  by  the  vote  of  the  entire 
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county,  and  not  by  the  vote  of  the  district  which  they  repre* 
Bent,  while  members  of  the  city  council  are  elected  by  the 
votes  alone  of  the  voters  of  their  respective  wards;  but  wlien 
they  are  once  elected  and  enter  upon  the  discharge  of  their 
official  doties,  these  duties  are  such  as  affect  alike  all  portions 
of  the  city,  and  are  in  no  sense  local.  As  is  said  of  the  county 
commissioner  in  Smith  v.  StaUy  24  Ind.  101,  when  he  assumes 
the  duties  of  his  office:  **  At  that  time  he  takes  an  oath  of 
office,  and  assumes  duties  and  a  jurisdiction  co-extensive  with 
the  limits  of  the  county."  So  the  member  of  the  city  council 
when  he  takes  his  oath  of  office,  assumes  duties  and  a  juris- 
diction co-extensive  with  the  limits  of  the  city.  He  is  not  an 
officer  of  the  ward,  but  an  officer  of  the  entire  city. 
Judgment  affirmed.  

OmcBRS  —  Rmor  ov  Ohanob  ov  Rssudshob. — The  ramoT«lol  aiuc* 
eoUector  from  the  town  vaeatoi  bit  office:  Oaff€  v.  Dudlep,  64  N.  fl.  487. 
The  appointment  of  a  deputy  sheriff  after  his  removal  from  the  ooanty  in 
which  he  waa  appointed  ia  void:  BloUr  v.  State,  28  Tex.  App.  887.  The  re- 
districting  a  eonnty  so  aa  to  include  the  town  in  which  a  oonnty  commii* 
•ioner  resides  in  a  different  district  from  that  in  which  he  was  elected  will 
not  affsot  his  right  to  his  office:  Norwood  v.  Holden,  45  Minn.  813.  The 
danse  of  the  oonstitution  which  provides  that  no  person  shall  be  eligible  to 
any  civil  office  unless  he  be  a  qualified  elector  for  such  office  requires  the 
qaalifications  aa  elector  to  exist  at  the  time  of  the  election,  and  not  at  the 
time  of  axeroiaing  the  duties  of  the  office:  State  ▼•  Xdbe^  16  &  L  611. 
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FLBAinvo  —  DnnntRSB  when  Sstbral.— A  demurrer  in  the  words, 
**  Come  DOW  the  defendants  and  demur  severally  to  each  paragraph  of 
the  complaint^  because  the  same  does  not  state  facts  sufficient  to  con* 
atitnte  a  cause  of  action  against  defendants,"  must  be  regarded  as  a 
■evend  demurrer  addressed  to  each  paragraph  of  the  complaint. 

PtBADiKO  Sfboial  Ck>MTBAar. — When  a  party  declares  upon  a  special  con* 
tract  be  must  state  facts  showing  an  actionable  breach  of  that  oontraoti 
Ha  cannot  reoover  upon  any  contract  except  that  upon  which  he  spe* 
eially  declares. 

CIabbikb  ov  Goods  UNDm  SpsoiaL  GoimtAOT— LiABiLrrT— Bokdiv  ov 
Proov.— When  a  carrier  has  exdnsive  control  of  goods  carried  under 
a  special  contract  limiting  hia  liability,  the  shipper  may  make  out  his 
case  by  proving  hia  contract  and  the  non-delivery  of  the  goods.  The 
burden  of  proof  is  then  upon  the  carrier  to  show  that  the  injury  or  loss 
complained  of  is  attributable  to  one  of  the  causes  or  perils  against  which 
tlM  aontract  securea  immuni^. 
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Oabbiib  ov  Liyx-stook  undkb  SraoiAL.CoHTRAor^BaBDn  of  Fboov.— 
Whea  liT«-«U>ck  is  shipped  ander  tpMial  eootncfc  limiting  the  carriar't 
lukbilitjf  and  whorein  the  owner  undertakes  to  go  with  and  oaro  for  the 
stock  daring  truiBportation,  the  burden  of  proof  im  on  him  to  ahov,  ia 
the  first  instance,  that  the  injury  or  loss  oomplained  of  is  not  attribntable 
to  a  failure  to  perform,  or  a  negligent  or  improper  perlormaaos  of  the 
aots  which  he  undertook  to  perfemw  and  he  moat  also  show  that  the 
injury  was  oaused  by  the  carrier's  breach  of  duty  under  the  cootractb 

OaBRIBBS  —  POWBB  TO  LiMIT  LlABILITT  BT  SpBOIAL  CoilTBACT — BUBDBV 

OV  Pboov.  —While  a  carrier  oannot  contract  for  exemption  from  his 
own  fraud  or  negligence,  he  may,  by  special  contract,  Umit  hia  oommon- 
law  liability,  and  when  so  limited  there  can  be  no  recovery  for  loea  or  in- 
jury caused  by  one  of  the  perils  from  which  the  contraet  effectirely  ex- 
empts bitn.  The  burden  of  proof  is  upon  him  to  establish  such  ozemp- 
tton. 

Pbactiob — Erbob  nr  Otebrulino  Dbmvbbbb,  Bvraor  ov.  —  When  a  de- 
murrer is  erroneously  overruled  to  a  bad  paragraph  of  a  oomplauit^  and 
It  is  not  affirmatively  shown  by  the  record  proper  that  the  judgmsnl 
rests  on  the  good  paragraphs,  a  reverssl  raiut  be  ad|adged. 

CUbbibb  or  LxTB-«rooK  undbb  Spioul  Contbaot*— LmumoiBBn  Bvi- 
DBNCB  to  JirarrxrT  Bicoybbt«  —When  liTe-stock  is  transported  oader 
B  special  contract  limiting  the  carrier's  liability,  and  wherein  the  owner 
Biidertakes  to  go  with  and  care  for  the  stook  during  transportation,  be 
oannot  recover  solely  upon  evidence  of  a  failure  to  deliver;  but  be  must 
also  show  that  such  failure  was  not  due  to  his  own  n^ligenos^  bvt  to  a 
breaeh  of  duty  on  the  part  of  the  carrier. 

/•  0.  Williamij  H.  Oorbin^  and  0.  KMwm^  for  the  appellant 

0.  M.  Packard^  0.  P.  Drummond^  and  A.  0.  Capivn^  for  the 
appellees. 

Elliott,  C.  J.  The  demnrrer  of  the  appellant  is  dnmsilj 
drawn,  and  it  is  difl9cult  to  determine  whether  it  shall  be 
treated  as  addressed  to  the  entire  complaint  or  as  addressed 
distributively  to  each  paragraph  of  that  pleading.  It  reads 
thus:  ^  Come  now  the  defendants  and  demur  severallj  to  eaoh 
paragraph  of  the  complaint  as  amended,  becanse  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  defendants."  We  regard  the  demnrrer  as  a  several 
one  addressed  to  each  paragraph  of  the  complaint.  The  de* 
mnrrer  employs  the  term  *'  severallj,'*  as  directed  against  each 
paragraph,  and  the  words  '^  the  same  ^  must  be  regarded  as 
referring  to  each  paragraph,  and  not  to  the  entire  complaint 
Our  conclusion  is  supported  by  the  cases  of  Silvers  ▼.  Junction 
R.  R.  Co.,  48  Ind.  436;  Stribling  y.  Brtmglier,  79  Ind.  828;  Mil- 
efUU  y.  Stinson,  80  Ind.  324;  Clodfelter  y.  Htdetty  92  Ind.  426; 
Indiana  etc,  Ry  Co.  v.  Dailey,  110  Ind.  75.  The  language  em* 
ployed  in  the  demurrer  before  us  is  dififerent  from  that  mod  in 
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Baker  v.  Orave9j  1  Ind.  App^  522,  and  the  easea  ni%  iberefore^ 
to  be  diecriminated.  The  case  referred  to  goes  quite  at  far 
as  the  aothorities  warranty  aad  we  are  not  willing  to  extend 
Its  doctrine. 

The  first  paragraph  of  the  complaint  contains  these  allega- 
tions: That  the  plaintiffs  are  partners;  that  as  such  they 
made  a  contract  with  the  defendant^  a  common  carrieri  to 
transport  eighty  horses  from  Bast  St  Lonis,  Illinois,  to  Ply 
month,  Indiana;  that  the  plaintiffs  delivered  the  horses  to  the 
defendant  and  paid  the  freight  thereon  as  fixed  by  the  con* 
tract;  that  the  defendant  ^  undertook  to  carry  safely  and  se« 
enrely  for  the  plaintiffs";  that  '*the  defendant  did  not  carry 
and  deliver  the  horses,  but  failed  to  do  so,  whereby  they  were 
wholly  lost  to  the  plaintiffs."  The  contracts  under  which  the 
horses  were  shipped,  three  in  number,  were  made  part  of  the 
paragraph  by  reference,  and  appear  in  the  record  as  exhibits. 
The  contracts  incorporated  in  the  pleading  are  the  same,  ex* 
oept  as  to  dates,  numbers  and  amounts,  so  that  it  is  only 
necessary  to  copy  the  material  parts  of  one  of  the  three  in* 
stmments. 

The  parts  deemed  material  by  us  read  as  follows:  '^  Whereas, 
the  Terre  Haute  and  Indianapolis  Railroad  Company  trans- 
port liye*stock  only  at  first-class  rates,  as  per  their  merchan* 
disc  tariff,  unless  said  company  be  released  from  all  claims 
for  damages  resulting  firom  the  causes  hereinafter  specified. 
Now,  for  the  purpose  of  obtaining  transportation  of  the  live- 
stock hereinafter  mentioned  at  the  reduced  rate  granted  by 
said  company  in  consideration  of  being  so  released,  this  agree- 
ment made  between  said  company,  party  of  the  first  part,  and 
Sherwood  and  Swoverland,  parties  of  the  second  part,  wit- 
neeseth,  that,  in  consideration  of  being  released  firom  liability, 
as  hereinafter  specified,  the  said  company  agrees  to  transport 
one  carload  of  horses  firom  Bast  Sk  Louis  to  Terre  Haute,  and 
forward  the  same  firom  the  last-named  station  to  Plymouth, 
Indiana,  via  the  Terre  Haute  and  Logansport  Railroad,  and 
agrees  that  the  through  rate  to  Plymouth  shall  not  exceed  fifty- 
two  dollars  per  car  and  advanced  charges;  and  fiirther  agrees 
to  furnish  free  passage  for  one  person  intrusted  by  said  party  of 
the  second  part  with  the  control  of  said  animals  while  in  tran- 
sit; and  it  is  expressly  agreed,  that  the  said  company  shall 
not  be  liable  for  any  damages  which  may  occur  while  said  ani- 
mals are  being  loaded  or  unloaded,  or  which  may  result  firom 

being  wild,  vicious,  unruly,  or  weak,  or  their  escaping 
Ba  Rap..  Vob  XXXIL — li 
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m  dying,  or  from  their  injuring  or  killing  themselves  or  each 
other;  or  from  heat,  suffocation,  or  improper  loadings,  or  se- 
curing in  the  car  or  cars,  or  from  said  animals  being  crowded, 
or  from  the  burning  of  hay  or  other  material;  nor  shall  the 
company  be  liable  for  delay  in  transportation,  nor  for  any  loss 
or  damage  of  any  kind  after  delivery  at  the  station  from  which 
the  company  has  agreed  to  forward  said  animals.  The  party 
of  the  second  part  agrees  to  send  with  said  stock  one  or  more 
men,  as  may  be  necessary  to  care  for  said  stock  while  in  tran- 
sit, and  to  load,  unload,  feed,  and  water  said  animals  at  his 
own  risk  and  expense,  the  said  company  furnishing  the  ne- 
cessary labor  to  assist  (while  in  transit  over  its  lines),  under 
the  direction  and  control  of  the  person  put  in  charge  thereof 
by  the  party  of  the  second  part." 

The  familiar  rule  is  that  each  paragraph  of  a  complaint 
must  be  good  in  itself,  and  must  proceed  upon  a  definite  the- 
ory: Montgomery  v.  Craig^  128  Ind.  48,  and  oases  cited;  A/ei- 
€all  V.  Tully,  91  Ind.  96. 

The  theory  upon  which  the  paragraph  of  the  complaint 
under  immediate  mention  proceeds  is  that  the  appellant  is 
liable  to  the  appellees  in  damages  for  a  breach  of  a  special 
contract.  There  are  do  allegations  indicating  that  the  pleader 
assumed  to  state  a  cause  of  action  in  tort;  on  the  contrary, 
all  of  the  allegations  indicate  that  the  pleader  assumed  to 
state  a  cause  of  action  upon  the  special  contracts  incorporated 
in  the  pleading.  The  pleading  is  based  solely  upon  the  spe- 
cial contracts,  and  not  upon  any  general  or  implied  agree- 
ment  or  undertaking.  The  question,  therefore,  is  this:  Does 
the  first  paragraph  state  facts  constituting  a  cause  of  action 
for  a  breach  of  the  special  contracts? 

We  suppose  it  entirely  clear  that  where  a  plaintiff  declares 
upon  a  special  contract  he  must  state  facts  showing  an  ac- 
tionable breach  of  that  contract,  and  that  he  cannot  recover 
j  upon  any  contract  except  that  upon  which  he  specially  de- 
I  clares:  Lake  Shore  etc,  IPy  Co.  v.  Bennett,  89  Ind.  467;  ffaU 
V.  Pennsylvania  Co,,  90  Ind.  459;  Fry  v.  Louisville  etc.  Ry  Co.^ 
103  Ind.  265;  Indianapolis  etc.  R.  R.  Co.  v.  Remmy,  13  Ind. 
518.  It  is,  as  is  well  known,  a  settled  rule  of  pleading  that 
ISie  complaint  must  state  a  complete  cause  of  action.  It  is 
true,  as  appellant's  counsel  assert,  that  a  complaint  must 
affirmatively  show  that  the  defendant  is  in  culpable  default: 
Lime  City  etc.  Ass*n  v.  Wagner,  122  Ind.  78;  17  Am.  St.  Rep. 
842.    These  rules  would  determine  the  question  as  to  the 
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mfficiency  of  the  pleading  against  the  i^pellees  if  it  could  be 
aammed  that  it  was  essential  to  the  existence  of  a  cause  of 
action  for  them  to  aver  that  the  failure  to  transport  was  not 
attributable  to  some  one  of  the  causes  or  perils  from  which 
the  carrier  is  released  by  the  specud  contract;  but  this  can- 
not be  always  assumed  even  where  there  is  a  special  contract 
limiting  liability.  While  there  is  a  stiff  contest  among  the 
aothorities  as  to  the  burden  of  proof  in  such  cases,  we  incline 
to  the  opinkMk  that  the  true  riile  is,  where  the  articles  carried 
are  not  liversloek  and  there  is  no  agreement  that  the  owner's 
agent  sball  haie  charge  of  the  property,  the  burden  is  upon 
the  caniet  ta  shiyw  that  the  injury  or  loss  to  the  shipper  was 
attributaUe  te  one  of  the  causes  or  perils  against  which  the 
^lecial  eoAtiaet  Memes  immunity. 

The  tezt-wfilMTs  generally  declare  this  doctrine.  One  of 
them  says:  *'The  shipper,  in  the  first  instance,  makes  out 
his  case  by  proving  his  contract  and  the  non-delivery  of  the 
goods.  The  burden  of  proof  is  then  on  the  carrier  to  bring 
himself  within  the  exemption  clauses  of  the  bill  of  lading,  or, 
in  other  words,  to  show  that  the  loss  happened  by  one  of  the 
excepted  perils.  The  reason  is  obvious.  The  goods  were  ia 
his  custody,  and  he  is  bound  like  all  other  bailees  to  account 
for  their  loss,  if  they  are  lost.  The  rule  is  the  same  where 
the  goods  are  delivered  in  a  damaged  condition.  Tlxe  carrier 
must  show  that  the  damage  was  caused  by  one  of  the  ex- 
cepted causes  or  perils":  Wheeler  on  Carriers,  252.  Another 
anther  says:  ''  The  burden  of  proving  that  a  loss  which  has 
occurred  falls  within  the  exemptions  provided  for  by  the  con- 
tract rests  ordinarily  upon  the  carrier;  but  where  the  loss 
occurs  from  such  a  cause  that  the  law  will  not  presume  negli- 
gence, or  where  the  loss  happens  from  an  excepted  cause,  as 
from  fire,  the  burden  of  proving  the  carrier's  negligence  is,  by 
the  weight  of  authority,  upon  the  plaintiff":  Hutchinson  on 
Carriers,  2d  ed.,  sees.  25da,  736.  The  rule  that  the  burden  is 
ordinarily  on  the  earner  is  supported  by  principle,  and  is  a 
just  and  salutary  one.  The  special  contract,  although  it  may 
release  the  carrier  from  some  obligaiioDS  and  duties,  does  not 
take  from  him  bis  character  bb  a  common  carrier.  As  said 
by  the  court  in  Witting  ▼.  SL  Lom%  etc  R.  EL  Co.^  28  Mo.  App 
103:  "Though  the  goods  may  be  carried  under  a  special 
eentract,  rdieviog  him  from  the  liability  of  an  insurer,  still 
he  is  none  the  less  a  oommon  carrier."  In  RaHroai  Co,  v« 
Lockwood,  17  Wall.  857^  376,  the  court  said:  ""  But  when  a  car- 
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rier  has  a  regularly  established  business  for  carrying  all  or 
certain  articles,  and  especially  if  that  carrier  be  a  corporation 
for  the  pnrpose  of  a  carrying  trade,  and  the  carriage  of  the 
articles  is  embraced  within  the  scope  of  its  chartered  powers, 
it  is  a  common  carrier,  and  a  special  contract  about  its  re- 
sponsibility does  not  divest  it  of  the  character.''  As  the 
special  contract  does  not  take  away  the  character  of  a  com« 
mon  carrier,  there  remains,  notwithstanding  the  express  stip- 
ulations of  the  contract,  certain  obligations  imposed  by  the 
law  of  the  land,  and  these  enter  into  the  contract  as  silent 
factors:  Long  ▼.  Straus^  107  Ind.  94;  57  Am.  Rep.  87.  These 
obligations,  although  implied,  are  essential  parts  of  the  con* 
tract,  and  among  them  is  the  obligation  to  carry  safely,  so  far 
as  care  and  diligence  will  enable  the  carrier  to  do.  When 
this  obligation  is  violated,  there  is,  in  ordinary  cases  and 
with  respect  to  inanimate  property,  prima  facie  an  actionable 
breach  of  the  contract.  In  cases  where  the  carrier  has  full 
custody  of  the  property,  there  is,  prima  fade  at  least,  action- 
able breach  of  the  contract  when  the  failure  to  safely  carry  is 
shown,  because,  as  said  in  the  case  of  Inman  v.  SatUh  Carolina 
Ry  Co.,  129  U.  8.  128, 139,  ''in  case  of  loss  the  presumption 
is  against  the  carrier.'' 

The  common  law  has  been  relaxed  so  as  to  permit  a  com- 
mon carrier  to  limit  his  liability,  but  this  change  in  the  law 
does  not  go  to  the  extent  of  allowing  a  carrier  to  contract  for 
a  complete  exemption  from  liability,  nor  does  it  go  to  the  ex- 
tent of  changing  the  rule  that  when  the  failure  to  carry  is 
affirmatively  shown,  the  burden  of  showing  exemption  from 
the  duties  and  obligations  imposed  by  law  rests  upon  the 
carrier. 

The  rule  that  the  presumption  is  against  the  carrier,  in 
oases  where  he  has  full  charge  and  custody  of  the  property, 
is  in  harmony  with  the  doctrine  sustained  by  a  long  line  of 
cases,  a  line  beginning  far  back  in  the  early  years  of  the  com- 
mon law  and  continuing  unbroken  to  the  present,  that  where 
injury  to  a  passenger  is  shown  the  presumption  is  that  the 
carrier  was  in  fault  The  rule  that  the  burden  is  on  the  car- 
rier, who  has  the  exclusive  custody  of  the  property,  is  a  rea- 
sonable one,  inasmuch  as  it  is  but  just  to  require  the  carrier 
who  has  the  property  in  complete  custody,  who  knows  and 
controls  the  men«  who  manages  the  instrumentalities  of  trans- 
portation, and  who  has  the  means  of  explanation  at  hand,  to 
show  what  caused  the  loss  or  injury,  rather  than  to  oast  that 
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burden  upon  the  shipper,  whoae  means  of  information  are 
comparatively  meager,  and  whose  power  of  securing  knowledge 
of  the  fact  is  droamscribed  within  very  narrow  limits. 

The  question  we  have  in  hand  was  thoroughly  discussed  in 
the  case  of  HuU  v.  Chicago  eie.  Ry  Co.^  41  Minn.  610;  16 
Am.  St.  Rep.  722;  and  in  the  course  of  the  opinion  it  was 
saidy  in  speaking  of  a  carrier:  *'  Ordinarily,  one  who  delivers 
to  hJm  goods  parts  entirely  with  his  possession  and  control 
over  them,  and  knows  nothing  of  what  takes  place  during  the 
oarriage,  while  the  carrier  has  possession  and  control  over 
fhem,  and  is  supposed  to  know,  or  have  the  means  of  knowing, 
what  happens  to  them,  and  if  they  are  lost  or  injured,  bow  it 
occurred.  The  common  law  recc^niaed  the  danger  of  coUu* 
•i<ni,  connivance,  and  fraud  between  the  carrier  and  his  ser* 
vants  or  others,  which  might  leave  the  owner  practically  at 
the  mercy  of  the  carrier  if  he  was  required  to  prove  negligence 
or  fraud.  To  make  such  proof  he  would  ordinarily  have  to 
call  the  very  men  whose  recklessness  or  frailty  caused  the 
injury.  To  prevent  this,  the  law  excused  the  carrier  only 
upon  his  proving  that  the  loss  or  damage  occurred  from  the 
act  of  Ood  or  public  enemy  —  causes  for  which  he  could  not 
be  supposed  to  be  responsible.  The  reasons  which  require  the 
earrier  to  excuse  himself  for  his  failure  apply  with  as  much 
force  to  a  case  of  limited  as  to  a  case  of  full  common-law 
liability." 

The  question  whether  the  rule  to  which  we  have  referred 
applies  to  a  case  such  as  this  remains  for  consideration.  This 
case  is,  it  is  evident,  not  the  ordinary  one  where  the  carrier 
has  exclusive  custody  of  inanimate  property.  Here  we  have 
a  special  contract  made  by  the  shipper  and  the  carrier  for  the 
transportation  of  live-stock  at  reduced  rates  of  freight,  and 
wherein  it  is  provided  that  the  latter  shall  be  absolved  from 
liability  for  designated  perils,  and  that  the  former  *'  shall  send 
with  said  stock  one  or  more  men,  as  may  be  necessary,  to  care 
for  said  stock  while  in  transit,  to  load,  unload,  feed,  and  water 
•aid  animals,  at  their  own  risk  and  expense."  The  agreement 
of  the  owners  to  take  charge  of  the  animals  exerts  an  impor* 
tant  influence  upon  the  case.  The  effect  of  this  agreement  is 
to  place  the  animals  in  their  immediate  custody  during  trans* 
portation.  Their  agent  is  to  care  for  them,  and  is  to  do  the 
tilings  expressly  specified.  The  animals  were  not,  therefore^ 
b  the  exclusive  custody  and  control  of  the  carrier,  so  that  the 
is  not  within  the  reason  of  the  rule  that  the  carrier,  and 
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not  the  ifaipper,  has  the  burden  of  proof,  beoMMie  tke  formor 
liai  all  the  means  of  explanation  and  ezciupe  at  hand.  Hen 
the  ehipperB,  better  than  the  carrier,  can  explan  mmkf  things^ 
and  theee  things  thej  do  not  undertake  to  explain,  nor  do 
they  undertake  to  show  that  the  loss  was  not  attribntable  to 
a  failure  to  perform  acts  they  themeelYos  agreed  to  perform. 
They  agree  that  they  will  care  for  the  animals,  lead  «od  water 
them,  load  and  unload  them,  and  they  aleo  agree  tb«t  this 
shall  be  done  at  their  own  risk  and  ezpenee.  It  eeema  clear, 
upon  principle,  that  the  owners  are  bound  to  aTer  and  prove 
that  the  loss  was  not  attributable  to  a  failure  to  perfonn  their 
part  of  the  contract,  or  to  negligence  in  performing  the  acts 
which  they  expressly  undertook  to  perform.  Aa  to  uuportant 
things,  they  were  the  actors,  and  they  were  in  a  position  to 
know  what  was  done  or  left  undone,  and  they  cannot  recover 
of  the  carrier  without  showing  that  the  lose  was  not  attrib- 
utable to  a  breach  of  duty  or  violation  of  contract  on  their 
part,  for  they  assumed  duties  as  explicitly  and  fully  aa  did 
the  carrier. 

In  order  to  make  a  complete  cause  of  aetion,  they  must  show 
that  the  breach  or  wrong  which  caused  the  injury  was  that  of 
the  carrier,  and  not  their  own.     It  may  be  true,  as  averred, 
that  the  appellants  did  not  carry  and  deliver  the  horses,  and 
yet  not  true  that  it  is  liable,  for  it  may  be  that  the  fault  was 
that  of  the  shippers.    The  courts  cannot  assume  in  such  a 
case  as  this,  where  there  is  a  divided  custody  airtl  dependent 
duties,  that  the  defendant  is  liable  becaase  the  horses  wers 
not  safely  transported  and  delivered.    It  may  as  well  be  as- 
sumed that  the  fault  was  that  of  the  plaintiff  aa  that  it  was 
the  fault  of  the  defendant,  for  there  are  here  mutual  agree> 
ments,  mutual  duties,  and  the  shipper  was  placed  in  charge  of 
the  property.    In  view  of  the  nature  of  the  property  to  be 
carried,  and  of  the  express  undertaking  of  the  shippers  to  cars 
for  it  while  in  transportation,  we  adjudge  that  it  was  incum* 
bent  upon  the  plaintiffs  to  show  by  the  statement  of  appro- 
priate facts  that  the  loss  was  not  attributable  to  a  breach  of 
the  contract  stipulations  on  their  part.    This  they  may  easily 
do,  if  they  have  a  cause  of  action,  by  showing  what  caused 
the  injury  to  the  horses  or  what  was  the  cause  of  the  failure 
to  safely  transport.    Many  of  the  cases  apply  the  rule  indi- 
eated  to  oases  of  inanimate  property,  but  it  is  not  neoessary  in 
this  instance  to  go  that  far,  and  so  we  here  go  no  further  than 
to  hold  the  rule  applicable  to  cases  of  the  shipment  of  live- 
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stock  under  a  spedal  contraot  wherein  the  owner  undertakes 
to  go  with  the  stock  and  care  for  it  while  in  transportation. 

Our  conclusion  that  where  the  property  to  be  carried  is  live>- 
stock  and  the  owner  undertakes  to  go  with  and  care  for  it  he 
28  bound  to  show  that  the  injury  or  loss  was  not  attributable 
to  the  failure  to  perform  or  the  negligent  at  improper  pei* 
fbrmanoe  of  acts  which  he  undertook  to  perform,  is  required 
by  authority.  In  the  case  of  St.  Louis  etc.  Sy  Oo.  y.  WeaUy^ 
50  Ark.  397,  7  Am.  St.  Rep.  104, 117,  the  question  received 
fiill  consideration,  and  the  court  said:  ''  Under  the  contract^ 
they  (the  shippers)  took  charge  of  the  stock  during  transpor- 
tation, and  relieved  aj^Uant  of  any  responsibility  for  the  dis- 
charge of  the  duties  of  a  common  carrier  which  they  under- 
took to  perform,  and  confined  its  duties,  by  the  Memphis  con* 
tract,  to  the  furnishing  suitable  cars  and  hauling  them  to  the 
place  of  destination.  Having  the  care  of  the  stock,  the  lia- 
bilities of  a  common  carrier,  which  made  it  his  duty  to  ac** 
count  for  the  loss  of  freight,  did  not  devolve  on  appellant 
Being  in  charge,  they  are  presumed  to  know  the  cause  of  the 
loss  of  the  jack  found  dead,  if  either  party  to  the  contract 
does;  and  the  burden  of  proof  is  upon  them  to  show  that  the 
default  or  negligence  of  appellant  was  the  cause  before  they 
can  be  entitled  to  recover," 

We  regard  the  case  from  which  we  have  quoted  as  correctly 
deciding  the  question  with  which  we  are  immediately  con* 
cerned,  although  we  are  not  prepared  to  yield  to  it  upon  some 
other  questions,  nor  are  we  quite  willing  to  acquiesce  in  the 
doctrine  upon  the  question  to  which  we  cite  it  as  broadly  as 
it  is  stated,  for  we  think  the  common  carrier  is  always  bound 
to  account  for  a  breach  of  duty  not  assumed  by  the  shipper, 
or  not  covered  by  an  effective  exonerating  stipulation  of  the 
contract  between  the  parties.  It  is  true,  as  declared  by  the 
court  in  the  case  cited,  that  the  carrier  is  not  responsible  for 
the  failure  to  perform  duties  assumed  by  the  shipper,  and  it 
necessarily  follows  from  this  that  to  the  extent  that  the  ship* 
per  takes  duties  upon  himself  to  that  extent  they  cease  to  be 
duties  of  the  carrier,  and  as  they  cease  to  be  the  duties  of  the 
carrier  there  can  be  no  liability  on  his  part  for  a  breach  or  a 
failure  to  perform* 

A  terse  statement  of  what  we  regard  as  the  correct  rule  is 
given  by  the  court  in  McBeath  v.  Wabash  etc.  Ry  Co.^  20  Mo. 
App.  445,  and  it  is  this:  '^  Ordinarily  the  onvs  is  on  the  de- 
fendant to  account  for  the  stock,  but  in  case  of  special  con- 
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tract,  whereby  the  owner  agrees  to  and  does  take  charge  of 
the  stocky  the  burden  of  proving  negligence  is'upon  the  plain- 
tiff." 

It  is,  of  course,  true  that  the  plaintiff  maj  recover  wharo 
there  is  a  breach  of  the  special  contract  by  the  carrier  as  well 
as  where  there  is  negligence,  but  this  does  not  affect  the  prin- 
ciple  stated  in  the  case  from  which  we  have  quoted,  for  if  the 
duty,  whether  created  by  contract  or  imposed  by  law,  which 
is  violated  is  that  of  the  plaintiff,  there  can  be  no  recovery,  so 
that  there  can  be  no  complete  cause  of  action  unless  it  ap- 
pears that  the  plaintiff  in  charge  of  the  property  was  himself 
free  from  fault  or  wrong.  This  may  be  made  to  appear  by 
showing  the  cause  of  the  failure  to  carry,  or  of  the  injury,  and 
that  the  failure  or  injury  arose  from  a  breach  of  the  legal  or 
contract  duty  resting  upon  the  carrier. 

The  doctrine  to  which  we  have  given  our  sanction  was  thni 
asserted  in  LouimUe  eie.  R.  R,  Co.  v.  Hedger^  9  Bush,  645;  15 
Am.  Bep.  740:  *^  Where  the  owner  contracts,  however,  to  load 
and  unload  his  stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  does  in  fact  do  so,  the 
burden  of  proof,  where  the  company  is  charged  with  negligence 
for  the  loss  or  injury  to  the  stock,  is  upon  the  owner,  as  the 
party  who  has  the  care  of  the  property  is  presumed  to  know 
how  the  injury  occurred,  and  must  himself  suffer  the  loss  un- 
less negligence  is  shown  on  the  part  of  the  carrier  or  his  em- 
ployees.'* The  court  in  the  case  from  which  we  have  just 
quoted  strongly  marks  what  we  consider  a  peculiar  and  dis- 
tinctive feature  of  this  class  of  cases,  namely,  the  custody  and 
care  of  the  stock  by  the  owner  under  the  special  contract  This 
peculiar  feature,  as  we  have  already  impliedly  indicated, 
marks  the  class  as  one  different  from  that  in  which  the  ship- 
per has  not  the  care  of  the  property,  and  assumes  no  special 
duties  concerning  it  during  transportation.  It  is  evident  that 
the  rule  applied  to  this  class  of  cases  in  one  of  sound  practi- 
cal justice,  since  it  is  but  fair  and  reasonable  that  the  person 
in  immediate  charge  of  live-stock  should  show  how  it  was  in- 
jured, as  no  one  has,  presumably  at  least,  superior  means  or 
opportunities  of  knowledge.  We  do  not  mean  that  it  is  neces- 
sary for  him  to  show  the  specific  cause  of  the  injury,  but  we 
do  mean  that  it  is  necessary  for  him  to  show  the  cause  of  the 
injury  with  so  much  detail  and  clearness  as  shall  make  it  ap* 
pear  that  the  injury  was  caused  by  a  breach  of  contract  or 
legal  duty  on  the  part  of  the  carrier,  and  not  by  neglect  or  fail- 
ure of  himself  to  do  what  he  bound  himself  in  his  special  con- 
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tra0t  to  da  Other  oases  give  oar  oonclasion  strong  snpporti 
bxit  we  eannot  prolong  this  opinion  byoommenting  upon  them, 
and  BO  cite  them  without  comment:  Clark  v.  8i,  LouUete.  Ry 
Co.,  64  Mo.  440, 448;  Harvey  y.  Rose,  26  Ark.  8;  7  Am.  Rep.  595; 
Kaneae  Pacific  Ry  Co.  v.  Reynolds,  8  Kan.  623,  641.  We  can- 
not escape  the  conclusion  that  principle  and  authority  require 
that  the  first  paragraph  be  adjudged  to  be  fatally  defective. 

The  second  paragraph  of  the  complaint  declares  upon  the 
tame  contracts  as  those  upon  which  the  first  paragraph  is 
basedf  but  avers  that  the  injury  to  the  horses  was  caused  by 
the  wrecking  and  derailing  of  the  train,  and  that  the  negli* 
gence  of  the  appellant  in  failing  to  keep  its  road  and  cars  in 
repair  and  in  managing  the  train  caused  the  wreck  and  re- 
sulting injury.  This  averment  makes  the  paragraph  good, 
inasmnch  as  it  affirmatively  shows  that  the  injury  was  caused 
by  the  carrier's  breach  of  duty,  and  thus  excludes  the  infer- 
ence that  it  was  attributable  to  any  failure  to  perform  the 
dutiee  assumed  by  the  appellees.  The  third  paragraph  of  the 
complaint  avers  with  greater  particularity  the  cause  of  the 
injury,  and  shows  that  the  fault  was  that  of  the  appellant, 
and  is  sufficient 

The  appellant  had  a  right  to  test  the  sufficiency  of  each 
paragraph  of  the  complaint,  and  as  the  first  is  bad  the  judg- 
ment must  be  reversed,  inasmuch  as  we  cannot  say  from  the 
record  proper  that  the  judgment  rests  entirely  upon  the  good 
paragraphs  of  the  pleading. 

Where  a  demurrer  is  erroneously  overruled  to  a  bad  para- 
graph of  a  complaint,  and  it  is  not  affirmatively  shown  by  the 
record  proper  that  the  judgment  rests  on  the  good  paragraphs, 
a  reversal  must  be  adjudged.  This  has  long  been  the  settled 
law  of  this  state:  See  authorities  cited  in  Elliott's  Appellate 
Procedure,  sees.  688,  666,  669;  but  if  we  should  depart  from 
this  settled  rule  it  would  do  the  appellees  no  good,  for  it  is 
evident  that  the  trial  court  put  the  case  to  the  jury  upon  a 
radically  erroneous  theory.  In  proof  of  this  it  is  sufficient  to 
quote  from  the  second  instruction,  given  at  the  appellees'  re- 
queet,  this  language:  '^And  I  now  instruct  you  that  if  you 
find  from  the  evidence  that  the  plaintiff's  and  the  defendant 
did  enter  into  said  written  contracts,  and  the  three  carloads 
of  horses  were  delivered  by  plaintiffs  to  defendant  at  East  St 
Louis,  and  loaded  on  defendant's  cars,  to  be  carried  and  trans- 
ported to  the  city  of  Plymouth,  Indiana,  over  the  lines  of  rail- 
way operated  by  defendant,  and  you  further  believe  from  the 
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evidenoe  that  the  defendant  failed  to  deliver  all  or  any  of  tlia 
horses  mentioned  in  said  live-stook  contracts  to  the  plainiiflBi 
at  the  city  of  Ply  month,  then,  iu  such  case,  your  verdict  should 
be  for  the  plaintiffs." 

The  doctrine  thus  broadly  declared  is  unsound.  It  would 
not  be  sound  even  in  cases  where  the  special  contract  does 
not  require  the  shipper  to  assume  charge  of  the  stock,  for  it  is 
conclusively  settled  that  a  carrier  may  limit  his  liability,  and 
that  where  the  liability  is  limited  by  special  contract,  thore 
can  be  no  recovery  in  cases  where  the  loss  is  caused  by  one 
of  the  perils  from  which  the  contract  effectively  exempts  the 
carrier:  Michigan  etc.  B.  R.  Oo.  v.  Heaton,  87  Ind.  448;  10 
Am.  Rep.  89;  Ohio  etc.  Ry  Go.  v.  Selhy,  47  Ind.  471;  17  Am. 
Rep.  719;  St.  Louis  etc.  Ry  Oo.  v.  Smuck,  49  Ind.  302;  Adanm 
Express  Oo.  v.  Fendriek^  38  Ind.  150;  Indianapolis  etc.  R.  R.  Oo. 
V.  Allen,  31  Ind.  394;  Rosenfeld  v.  Peoria  etc.  Ry  Oo,,  103  Ind. 
121;  53  Am.  Rep.  500.  There  is,  indeed,  no  contrariety  of 
opinion  upon  the  proposition  that  a  special  contract  may  be 
made  limiting  the  liability  of  a  carrier,  nor  is  there  any  con* 
flict  upon  the  proposition  that  where  the  loss  is  caused  by 
one  of  the  perils  from  which  the  contract  exonerates  the  car* 
rier  there  is  no  liability.  While  a  carrier  cannot  contract  for 
exemption  from  his  own  fraud  or  negligence,  he  may,  by 
special  contract,  free  himself  from  many  common-law  lia- 
bilities: Railroad  Oo.  v.  Loekwood,  17  Wall.  357;  Kansas  etc 
R.  R.  Oo.  V.  Simpson,  30  Kan.  645;  46  Am.  Rep.  104;  United 
States  etc.  Oo.  v.  Backman,  28  Ohio  St.  144;  Black  v.  Goodrich 
etc.  Oo.,  55  Wis.  319;  42  Am.  Rep.  713;  Moulton  v.  St.  Pavl  etc 
Ry  Oo.,  31  Minn.  85;  47  Am.  Rep.  781;  BarOett  v.  Pittsburgh 
etc.  Ry  Oo.,  94  Ind.  281,  288.  It  is  doubtful,  under  the  au- 
thorities, whether  the  instruction  would  be  correct  even  if 
there  were  no  special  contract,  since  it  is  held  by  many  cases 
that  where  live-stock  is  carried,  it  is  not  enough  to  show  a 
mere  failure  to  deliver:  Pittsburgh  etc.  iZ'y  Oo.  v .  HoUowellj 
65  Ind.  188;  32  Am.  Rep.  63;  Pittsburgh  etc.  R.  R.  Oo.  v.  fla- 
%en,  84  111.  36;  25  Am.  Rep.  422;  BarOett  v.  Pittsburgh  etc. 
R.  R.  Oo.,  94  Ind.  281;  The  Saragosa,  3  Wood,  380;  Olarke  v. 
Rochester  etc.  R.  R.  Oo.,  14  N.  Y.  570;  67  Am.  Dec.  205;  Michi- 
gan etc.  R.  R.  Oo.  V.  McDowmgh,  21  Mich.  165;  4  Am.  Rep. 
466;  but  whatever  may  be  the  rule  where  live-stock  is  car- 
ried and  there  is  no  special  limiting  contract,  it  is  quite  dear 
that  where  live-stock  is  transported  under  such  a  special  con* 
tract  as  that  referred  to  in  the  instructions  in  this  case  there 
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M  no  onrestricted  common-law  liability,  and  the  plaintiff  can 
aot  Tecover  solelj  upon  evidence  of  a  failure  to  deliver. 
Judgment  reversed.  

O/mRfiM — PowKB  TO  Lmrr  LiAmLrrr  by  Contract.  —  WhiU  a  oarriw 
mmnot  exempt  himself  from  liability  for  losa  resulting  from  his  gross  negli- 
geiioe^  still  he  maj»  by  express  contract,  limit  his  common-law  liability: 
Pacific  Sxprtn  Co.  y.  Folfy,  46  Kan.  457;  26  Am.  St.  Rep.  107,  and  note; 
Chicago  etc  IVy  Co,  ▼.  Chapman,  133  III  96;  23  Am.  St  Rep.  687,  and  ex- 
taaded  note  discussing  the  subject  thoroughly.  See  also  Johtuoti  T.  Alabanm 
flte.  ff>  Co.,  69  Miss.  191;  30  Am.  St  Rep.  534,  and  note^ 

GAaRiKRS — BuBDur  ov  PfiOOF  AN  Carribr  Claxmino  Exsmftioh,  wkbh. 
When  a  carrier  claims  exemption  from  liability  for  injury  to  goods  under  a 
Npecial  eontract,  the  burden  of  proof  is  upon  him  to  show  that  the  loss  or 
iamage  resulted  from  one  or  more  of  the  excepted  causes  in  the  cou  tracts 
■Bd  withoat  his  fault:  Johfuon  ▼.  Alabama  ete.  B*p  Co.,  69  Miss.  191;  30  Am. 
8t  Bap.  534,  and  note;  but  when  there  is  proof  of  the  fact  of  injury  to  goods 
during  transportation,  but  the  manner  of  its  occurrence  does  not  import  neg- 
ligence OQ  the  part  of  the  carrier,  he  is  not  liable  if  his  contract  is  for  lim- 
ited liability  only,  unless  there  is  proof  of  negligenoe  as  an  inducing  cause  of 
tbe  injury,  and  the  burden  of  making  such  proof  is  on  the  shipper:  Buds  ▼• 
^etm^bania  B,  B.  Co,,  150  Pa.  St  170;  30  Am.  St  Rep.  800. 

Carrtxrs  ov  Lnrs-aTocK—CoMTRACT  LiMimia  LiABn.rrT:  See  Chhago 
etc  B.  B.  Co.  y.  WiUy,  32  Neb.  275;  29  Am.  St  Rep.  436,  and  note  with 
eases  collected;  extended  note  to  CUwke  ▼.  BockeaUr  etc  B.  B.  Oo^,  67  Am. 
218. 
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Qa»sas  Corpus  —  Issuanob  or. — JuRisDicriON.  —When  a  court  has  juris- 
diction  to  adjudj^e  a  petitioner  to  the  custody  from  which  he  seeks  to  be 
released  by  hab^ta  corpus  grounded  on  errors  committed  by  the  com* 
mitting  magistrate,  the  writ  will  not  issue. 

JimncB'B  JuDGMRKT  —  COLLATERAL  Attaok.  — ^When  there  is  general  juris- 
diction of  a  subject,  although  vested  in  an  inferior  tribunal,  its  judgment 
cannot  be  collaterally  attacked. 

Jo8-ncx*8  JuDOHBiiT  —  CoLLATBRAL  Attaok  vor  Error.  ^Au  interme- 
diate error  of  an  inferior  tribunal,  such  as  a  refusal  to  grant  a  change  of 
▼enue,  does  not  so  destrqy  jurisdiction  as  to  lay  its  judgment  open  to 
eoUateral  attack. 

Fabbab  Corpus —Juffncx's  Judombnt.  «A  judgment  of  a  justice  of  the 
peace  holding  a  prisoner  in  custody  for  trial  in  a  case  where  jurisdiction 
exists  cannot  be  successfully  assailed  collaterally  by  application  for 
writ  of  habeoM  eorpua, 

W.  0.  McMahan^  for  the  appellant. 
IF.  B.  Reading^  for  the  apfjellee. 
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Elliott,  J.  The  appellant  prosecutes  this  appeal  from  a 
judgment  rendered  npon  a  petition  for  a  habea$  corpu$  filed  hj 
the  appellee.  The  material  facts  stated  in  the  petition  aro,  in 
substance,  these:  The  petitioner  was  arrested  upon  a  charge 
of  felony,  and  taken  before  a  justice  of  the  peace  for  a  pre- 
liminary hearing.  The  justice  of  the  peace  overruled  a  mo- 
tion for  a  change  of  justices,  and  upon  a  hearing  decided 
against  the  petitioner  and  required  him  to  give  bail  to  answer 
the  charge  preferred  against  him.  The  petitioner  failed  to 
give  bond,  and  he  was  committed  to  the  custody  of  the  appel- 
lant, who  is  the  sheriff  of  Lake  County.  The  appellant  un- 
successfully moved  to  quash  the  writ,  and  reserved  proper  ei* 
ceptions. 

We  may  say,  at  the  outset,  that  we  do  not  deem  it  neces- 
sary to  decide  the  question  as  to  the  right  of  an  accused  to 
have  a  change  of  justices  in  such  a  case  as  this,  and  we  direct 
our  decision  to  other  questions. 

The  petition  charges  that  the  restraint  is  illegal  because  of 
the  refusal  of  the  justice  to  grant  the  change  asked  by  the 
petitioner.  The  question  presented  is  one  of  jurisdiction.  If 
the  filing  of  the  affidavit  and  the  request  for  the  change  com- 
pletely defeated  jurisdiction,  the  commitment  was  void,  and 
the  petitioner  entitled  to  the  writ.  If,  however,  there  was  juris- 
diction, the  petitioner  was  not  entitled  to  the  writ,  no  matter 
how  fiagrant  or  palpable  the  error  of  the  justice  of  the  peace 
in  denying  the  change  for  which  the  petitioner  applied.  The 
rule  everywhere  prevailing  is  that  if  there  is  jurisdiction  to 
adjudge  a  petitioner  to  the  custody  from  which  he  seeks  to  be 
released,  the  writ  will  not  issue:  Holderman  v.  Thompson^  105 
Ind.  112;  Lowery  v.  Howard,  103  Ind.  440;  Smith  v.  Hess,  91 
Ind.  424;  In  r$  Luis  Ouiza  y  Corie$,  136  U.  8.  830;  Stevent  v. 
Fuller,  186  U.  S.  468;  People  ▼.  Lieeomb,  60  N.  Y.  559;  19  Am. 
Rep.  211 ;  Ex  parte  Miller,  82  CaL  454.  In  the  case  of  WilUi 
V.  Baylee,  105  Ind.  863,  this  general  doctrine  was  applied  to 
the  judgment  of  a  justice  of  the  peace.  The  cases  of  In  re 
Luis  Oteiza  y  Cortes,  186  U.  8.  880,  and  Stevens  v.  FuUer,  136 
n.  S.  468,  involved  the  validity  of  proceedings  before  a  United 
States  commissioner,  and  the  general  rule  we  have  stated  was 
approved  and  enforced.  In  the  cases  of  People  v.  St,  Dominiek, 
34  Hun,  463,  Bennac  v.  People,  4  Barb.  81,  and  other  oases  cited 
in  the  first-named  case,  the  judgments  called  in  question  weie 
those  of  inferior  statutory  tribunals. 

If  the  judgment  indirectly  assailed  by  the  petition  had 
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been  a  flnal  o]i«i  thoro  ooald  be  no  doubt  that  if  tbere  waf 
jurisdiettoQ  to  enter  it  the  aesanlt  woold  fail,  rinoe,  as  the 
eaaes  aD  agree,  where  the  inferior  tribunal  has  jariadiction,  ita 
jndgmenta  oannot  be  ooUaterallj  assailed.  We  can  oonceive 
no  reason  why  a  different  rale  should  apply  to  a  case  where 
the  authority  of  the  inferior  tribunal  is  to  hold  an  accused  to 
bail  and  in  default  of  bail  commit  him  to  the  custody  of  the 
proper  officer  of  the  law.  It  can  make  no  difference,  so  far  as  the 
mere  question  of  holding  in  custody  is  concerned,  whether  the 
judgment  is  a  final  one  entered  upon  a  regular  trial  or  is  a  judg* 
ment  rendered  upon  a  preliminary  examination,  for  if  there 
is.  power  to  give  the  judgment  directing  the  restraint  the  judg- 
ment oannot  be  void. 

The  statute  invests  justices  of  the  peace  with  general  an* 
ihority  to  conduct  preliminary  examinations  and  to  recognise 
accused  persons  to  the  court  clothed  with  criminal  jurisdic- 
tion. The  authority  is  extended  over  a  general  subject,  and 
in  this  instance  the  assumption  of  jurisdiction  was  legal,  and 
there  was  no  judgment  beyond  that  jurisdiction;  that  is,  tbere , 
was  no  excess  of  jurisdiction.  Our  decisions  affirm  that 
where  there  is  general  jurisdiction  of  a  subject,  although 
that  jurisdiction  is  vested  in  an  inferior  tribunal,  there  can  be 
no  collateral  attack:  Jaehsan  v.  Smtth,  120  Ind.  620,  and  cases 
dted;  Alexander  v.  Oitt,  180  Ind.  i85;  Chicago  etc  Ry  Co.  v. 
BvUony  ISO  Ind.  405,  and  cases  dted.  See,  also,  authorities 
cited  in  Elliott's  Appellate  Procedure,  sees.  601,  503.  The 
presence  of  authority  to  proceed  in  the  particular  case  is  juris* 
diction:  Elliott's  Appellate  Procedure,  sees.  12, 499.  The 
record  in  the  ease  before  us  shows  that  there  was  power  to 
proceed,  for  the  law  invested  the  inferior  tribunal  with  author- 
ity over  the  class  of  cases  to  which  the  case  of  the  petitioner 
belongs.  As  there  was  such  authority,  the  tribunal  was  em- 
powered to  dedde  all  questions  that  arose  in  the  particular  case, 
andthatpower  is  not  affected  by  the  correctness  or  the  incorrect- 
ness of  the  decisions:  Sfisbofi  v.  StcUs,  16  Ind.  29.  See  au- 
thorities dted  in  Elliott's  Appellate  Procedure,  section  715, 
note  8. 

As  the  sufficiency  of  an  affidavit  for  a  change  of  venue,  as 
well  as  the  question  as  to  the  time  of  filing  and  the  like,  are 
queelions  of  procedure,  it  seems  clear  that  such  questions 
must  be  decided  by  the  tribunal  which  rightfully  entered 
upon  the  hearing  of  the  case,  and  that  whether  such  ques- 
tions  are  rightly  or  wrongly  decided  does  not  affect  the  ques- 
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tion  of  jurisdiotion.  A  wrong  decision  may  oonsfitate  error, 
but  it  does  not  destroy  jurisdiction*  It  is  quite  clear  that  the 
refusal  of  a  judge  of  a  superior  court  to  call  in  another  judge 
does  not  destroy  jurisdiction,  although  it  may  be  a  palpable 
wrong,  entitling  the  injured  party  to  relief  in  a  direct  attack. 
There  is  no  valid  reason  why  the  same  rule  should  not  apply 
to  an  inferior  tribunal  invested  with  authority  over  tlie  gen* 
eral  class  of  cases  of  which  the  particular  case  is  a  member. 
Mischievous  consequences  must  necessarily  result  from  the 
doctrine  that  a  refusal  to  grant  a  change  of  justices  or  of 
venae  takes  away  all  jurisdiction  and  makes  the  proceeding 
void.  If  there  is  no  jurisdiction,  and  the  proceedings  becomf 
absolutely  void,  then  the  officers  would  be  liable  to  a  civil  ao 
tion.  This  would  be  especially  unjust  to  the  ministerial  offi- 
eer  who  executed  the  process,  and  unjust  to  the  judicial 
officer  who  errs  in  denying  the  application. 

In  the  case  of  8tcUe  v.  Wolener^  127  Ind.  806,  the  principle 
that  where  there  is  jurisdiction  of  a  class  of  oa^es  vested  in 
any  judicial  tribunal,  superior  or  inferior,  the  judgment  is  not 
vdd,  although  there  may  be  a  palpable  error  in  denying  an 
application  for  a  change  of  venue,  is  laid  down,  and  that  is 
the  principle  which  underlies  the  case  we  have  in  hand.  It 
is  proper  to  say  of  the  opinion  in  that  case  that  it  is  apparent 
that  the  word  ^^  must,"  employed  in  the  second  paragraph  on 
page  818,  should  be  "  may,"  for  the  context  shows  this,  an 
does  the  criticism  upon  the  cases  of  Kr%U%  v.  Howard^  70  Ind. 
174;  DietriOiS  v.  SehaWj  43  Ind.  175;  Barheloo  v.  BanddM,  4 
BlackL  476;  82  Am.  Dec.  46.  It  is  probable  that  the  error  Iff 
due  to  a  mistake  in  proof-reading,  bnt  however  this  may  be, 
it  is  evident  that  the  general  tenor  of  the  opinion  discloses  the 
error.  It  is  also  true  that  the  reading  we  have  suggested  is 
necessary  to  bring  the  opinion  into  harmony  with  the  deoia* 
iims  in  such  cases  as  Alexander  v.  3iU,  130  Ind.  485^,  MoLangh* 
Im  v.  Etchiion,  127  Ind.  474;  22  Am.  St  Rep.  658;  Be^  y^ 
WhUUm,  78  Ind.  579;  McCoy  v.  Able^  131  Ind.  417;  PerlriM  v: 
Baywardj  132  Ind.  96.  An  application  for  a  writ  of  habetu 
corpus  is,  in  such  a  case  as  this,  a  collateral  attack,  and  to 
hold  that  an  intermediate  wrong  ruling,  howevdr  material  ot 
palpable,  subjects  the  judgment  assailed  to  questioa  woidd  be 
to  violate  the  rule  laid  down  in  the  cases  cited,  ae  well  em  in 
a  very  great  number  of  other  cases:  Hume  v.  Gonduitt,  76  Ind 
£08;  Brawn  v.  Eaton,  98  Ind.  691;  LoesniU  v.  Seelinger,  127 
Ind.  422,  and  cases  dted;  GoodeU  v.  Starr,  127  Ind.  198,  aofi 
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cited;  Harrod  v.  Dismore^  127  Ind.  338;  Bass  v.  City  oj 
Fori  Wayne,  121  Ind.  389,  and  cases  cited;  Montgomery  y. 
WoMenif  116  Ind.  343,  and  cases  cited.  See  also  authorities 
died  in  Elliott's  Appellate  Procedure,  sec.  171. 

The  principle  that  intermediate  errors  of  an  inferior  tribu- 
nal do  not  so  destroy  jurisdiction  as  to  make  the  judgment 
▼oid  has  often  been  applied  to  the  judgments  of  commit- 
ting  magistrates.  In  Merrivian  v.  Morgan,  7  Or.  68,  it  was 
held  that  in  applications  for  habeas  corptm  the  court  can  only 
oonsider  matters  affecting  the  jurisdiction,  and  in  the  course 
of  the  opinion  it  was  said:  '^The  most  that  the  court  could 
have  done  in  this  habeas  corpus  case  was  to  examine  the  war- 
rant of  commitment  and  the  proceedings  of  the  magistrate,  so 
iar  as  to  see  if  he  had  jurisdiction  of  the  subject-mattur  on 
which  he  founded  judgment.''  The  court  adopted,  as  a  cor- 
rect exposition  of  the  law,  from  the  opinion  In  re  PriTnef  1 
Barb.  340,  this  statement:  **  We  cannot  inquire  into  the  tech- 
nicalities or  the  strict  regularity  of  the  proceedings.  This 
writ  is  not  intended  to  review  the  regularity  of  proceedings  in 
any  case,  but  rather  to  restore  to  his  liberty  the  citizen  who 
is  imprisoned  without  color  of  law."  Pausing  here  to  add  a 
word  of  comment,  we  may  say  that  in  this  instance  there  was 
much  more  than  "  color  of  law  '*;  for  here  there  was  full  juris- 
diction of  the  general  subject  and  of  the  person;  as  to  these 
matters  there  is  no  infirmity  or  defect.  If  there  be  any  in- 
firmity or  defect,  it  was  in  ruling  impjoperly  and  erroneously 
upon  an  intermediate  motion. 

In  the  case  of  In  re  Eldred,  46  Wis.  530,  an  order  of  arrest 
WAS  issued  by  a  magistrate,  and  the  party  arrested  applied 
Cmt  a  writ  of  habeae  carpus^  and  it  was  held  that  he  was  not 
entitled  to  the  writ.  The  opinion  of  the  court  was  delivered 
by  Ryan,  C.  J*,  who  said,  in  speaking  of  the  writ  of  habeas 
corpus^  that  ^  the  latter  writ,  in  such  a  case,  raises  only  the 
question  of  jurisdiction  of  the  court  or  officer  to  ibsue  the  pro- 
0M8  of  arrest."  This  we  regard  as  a  correct  statement  of  the 
law  axyplicable  to  committing  magistrates  as  well  as  to  inferior 
tribunals  empowered  to  enter  final  judgments,  and  we  adjudge 
that  it  governs  this  case. 

We  hava  given  this  case  a  more  extended  consideration 
than  we  should  have  felt  it  necessary  to  do  if  it  were  not  for 
the  decision  in  the  case  of  Smelster  v.  Lockharty97  Ind.  315, 
which  asserts  a  doctrine  different  from  that  here  laid  down. 
There  is  not  a  single  authority  adduced  in  support  of  the  con- 


256  Turner  v.  Conkbt.  [Indianai 

clasion  there  declared,  nor  is  there  any  extended  line  of  reai- 
floning.  The  question  is  disposed  of  in  a  few  sentences.  The 
reason  given  for  the  oonclusion  there  asserted  is  that  the  doty 
to  grant  a  change  is  an  imperative  one.  This  we  should  not 
regard  as  a  sufficient  reason  if  there  were  no  opposing  deci* 
sions,  although  if  there  were  no  such  decisions  we  might  feel 
bound  to  yield  to  the  case  referred  to  under  the  rule  Btar€ 
deeinB.  There  are,  however,  such  decisions,  and  either  these 
decisions  or  that  under  immediate  mention  must  fall.  It  is 
true  of  every  case  where  a  justice  of  the  peace  is  called  on  to 
rule  upon  a  sufficient  affidavit  for  a  change  of  venue,  or  a  plea 
to  his  jurisdiction  or  the  like,  that  it  is  his  imperative  duty  to 
do  what  the  law  requires,  yet  if  he  does  not  do  what  it  is  his 
duty  to  do,  jurisdiction  is  not  affected,  provided,  of  course,  it 
once  fully  attached.  The  duty  in  McLaughlin  v.  Etchiso%  127 
Ind.  474, 22  Am.  Si  Rep.  658,  was  even  more  clearly  impera- 
tive than  it  was  in  this,  and  yet  it  was  held,  in  accordance 
with  the  authorities,  that  the  judgment  of  the  justice  of  the 
peace  could  not  be  successfully  assailed  by  an  application  for 
a  writ  of  habeas  corpus.  But  we  need  not  particularize  the 
cases  which  oppose  Smelter  v.  Lockhart^  97  Ind.  315,  for  it  is 
enough  to  affirm  that  it  is  contrary  to  all  our  well-considered 
cases  upon  the  subject  of  collateral  attack.  It  has  been  in 
effect,  although  not  in  direct  termS|  overruled  by  more  recent 
decisions* 
Judgment  reversed. 

HaBSAS  Ck>BFU8 — ErBOVIOUS  JUDOMINT  OV  Ck>VVI0TI01l  BT  JoSTTCl. — 

Where  the  jattioe  entering  the  jadgment  had  jariediotton  of  the  sabjeet- 
matter  and  the  penon  of  the  defendant^  that  his  jadgment  of  oonvietioa  was 
erroDeoos  doei  not  ontitlo  tho  defondaat  to  bo  diwdiaiged  on  kabmt  eorpnK 
McLaughlin  ▼.  Btehitom,  127  Ind.  474;  22  Am.  St  Bep.  S68^  and  iiolo{  PtaU 
T.  Harri&on^  6  Iowa»  79;  71  Am.  Doo.  389,  and  note. 

JUSTIOIS'    JlTDOMSNTS  «  GOErOLaSTVBNnS  «—  O0LL4TBaA&    ATTACK.  —  A 

jadgmeut  of  a  joitioe  of  the  peaoe  in  a  oaae  whorain  ho  had  joriadiotion  ii  u 
ooDolutive  as  that  of  any  other  oonrt^  sad  not  snbjoot  io  ooUatoral  attadLi 
Miiehell  v.  Hawtey^  4  Denio^  414;  47  Am.  Deo.  200^  and  note;  apoMmg  v. 
ChamberlaiH,  12  Vt  S3S;  36  Am.  Dea  36S;  Htck  w.  MarOn,  76  Toz.  469;  16 
Am.  St.  Rep.  916,  and  note^  A  jnstioe's  oonrt  under  the  oonstitntion  has  a 
defined,  and  within  certain  limits  ezolosivs^  jarisdiotion;  its  Judgments  osii* 
not  be  eoUaterally  attacked  as  void,  though  tho  records  do  not  show  juris* 
dictional  faoU:  Williama  v.  Ball^  61  Tex.  603;  36  Am.  Rsfb  739}  iUUbys  v. 
RusielL  23  Pa.  St  189;  62  Am.  Dec  330^  and  note. 
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ftOBinS  AHD  OoVSTABUi— UVLAWTUI.  LbYT  ^  LlABIUTr  OV  SUVRIHL* 

Whoa  an  officer  in  diMharging  hb  offioial  dntlM  oommifei  a  tratpaH  bj 
bcaahing  open  an  oatar  door  in  attempting  to  exeoote  dTil  prooeae  in 
leploTin,  he  and  hta  bondemen  are  liaUe  in  damagea  for  all  injnriea  re- 
eeiFad  by  the  honaeholder  in  reaUting  anch  onlawfnl  lery. 

BxpLxmr.  ^Iv  OnDiB  to  CkwanruTB  Valid  Litt  in  replevin  the  net  of 
taking  poaieaeion  moat  be  of  anofa  diaraoter  aa  would  make  the  oAoer, 
if  not  protected  by  the  prooeai^  liable  for  treapaaa. 

tasBifv— BsBAxmo  Outeb  Doob  to  Ck>ii7Lsn  Lmtt^  whsv  JuaruriKo.— 
When  an  officer  haa,  in  obedienoe  to  hta  writ  of  reploTin  and  in  ita  par- 
tial exeentiony  taken  poaieaaion  of  the  property  and  gone  away,  he  may 
npon  hie  return  to  complete  the  levy^  if  neoeaaaiy,  break  open  an  outer 
door  withottt  oonmdtting  a  treepan. 

ftnnms^TnasPAai  nr  Brxaxivo  Oumt  Doob  to  Bxioim  driL 
Tmoaam — Right  or  Hovukoldbb  to  Rmsr. «  An  officer  la  not  jne- 
tifiod  in  breaking  open  an  onter  door  or  window  in  order  to  ezecnte 
civil  prooeei»  aa  a  writ  of  replerin.  If  he  doea  break  open  anch  door  or 
window,  he  oommlta  a  trecpaaa  which  rendera  hta  aabeeqnent  acta  bb» 
lawful,  and  jnatifiea.the  honaeholder  in  reaiatiog  hia  farther  prtgrf  Ib 
ring  the  writ. 


T.  F.  Oaylord^  for  the  appellant. 
/.  M.  Dreuer^  for  the  appelleeiL 

MnxsB,  J.  This  was  an  action  Ironght  bj  the  relator 
against  a  constable  and  bis  surety  on  his  oflScial  bond.  The 
cause  was  tried  by  a  jury  and  a  special  verdict  returned. 
Saeh  party  made  a  motion  for  a  judgment  upon  the  verdict 
The  motion  of  the  appellant  was  overruled,  and  that  of  the 
appellees  was  sustained. 

The  only  questions  involved  in  this  appeal  relate  to  the  ml* 
ing  upon  these  motions.    The  questions  presented  are,  — 

1.  Had  the  officer  authority  to  enter  the  residence  of  the 
relatrix  to  serve  the  civil  process  in  his  hands  under  the  cir- 
enmstances  disclosed  in  the  verdict  of  the  jury  7 

2.  If  no  such  authority  existed,  do  the  wrongs  and  injuries 
complained  of  afiford  a  right  of  action  on  the  bond? 

The  facts  stated  in  the  verdict,  so  far  as  we  need  call  at- 
tention thereto,  are  substantially  as  follows,— 

The  relatrix  and  her  two  daughters  composed  a  family  of 
which  she  was  the  head,  and  occupied  as  a  residence  a  cer- 
tain dwelling-house  in  the  city  of  Lafayette.  Mrs.  Mattie  C. 
Smith,  one  of  the  daughters,  had  in  her  possession  in  said 
dwelling  a  sewing-machine.    On  the  eighth  day  of  February, 
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1883,  the  Howe  Sewing-machine  Company  brought  an  action 
of  replevin  before  a  jubIim  of  tho  peaoe  against  Mra.  Smith  for 
the  poBseBsion  of  said  seving-maebine,  and  in  the  forenoon  of 
ihsrt  itty  aaid  jwfeica  iMnd  aad  dsIivMad  to  tha  appftllaa 
Beckner,  tm  eonstable,  a  writ  of  replami  fwrnanandipig  Mm  to 
take  said  sewing-madiine  and  to  d^firer  the  aaoie  to  said 
Howe  SewiDgHTiac.hi.no  Company.  Immediately  upon  receiy- 
ing  said  writ  caid  ^oostabla  ealled  at  the  seaideoce  of  tba  n^ 
Ifttnx  and  was  by  her  admitted  into  tha  lavia.  After  having 
been  admitted  into  said  dwelling-house  he  stated  ta  therela- 
trix  that  he  bad  a  writ  of  replevin  for  the  sewing-machine  of 
aaid  MaUie  C.  Smith,  wbo^  although  a  resident  of  said  dwell* 
ing-houae,  was  temporarily  absent  on  said  day;  that  ai  said 
time  said  sewing-machine  was,  without  fraud,  in  said  dwell- 
ing-house; that  the  relatrix  pointed  out  to  him  the  sewntg- 
aftaohine,  which  waa  then  and  there  in  the  northeast  eorner  of 
Hbe  sitting-rooBi;  thai  said  BaohjMr  did  net  taka  possession 
ot  said  sewing-machine,  but  went  away  without  having  done 
so;  mat  after  said  'Beckner  went  away  from  the  dwelling- 
house  the  relatrix  took  said  sewing-machine  and  put  the 
same  in  a  bedroom  adjoining  the  sitting-room  on  the  west, 
locked  the  door  of  the  bedroom,  and  took  and  plaeed  a  sew- 
ing-machine belonging  to  her  daughter  Anna  in  the  place 
where  the  sewing-machine  of  said  Mattie  C.  Smith  bad  been 
when  it  was  pointed  out  to  said  Beckner  iti  the  morning. 

On  the  afternoon  of  the  same  day  Beckner,  in  eom-pany 
with  two  other  persons  whom  he  had  engaged  to  assist  him  to 
execute  his  writ,  went  to  said  dwelling-house  for  the  purpose 
of  executing  said  writ  by  taking  possession  of  said  sewing- 
machine,  and  with  the  intention  of  taking  possession  of  the 
same,  and  if  necessary  carrying  it  away  by  force;  (hat  aaid 
Beckner,  upon  arriving  at  said  dwelling-house,  rang  the  door- 
bell attached  to  the  front  and  outer  door;  the  relatrix,  upon 
going  to  said  door,  opened  it  a  few  inches,  when  said  Becknw, 
upon  said  door  being  so  opened,  slipped  his  cane  in,  and  the 
relatrix  thereupon  said,  •*  Oh,  it  is  you,  is  it  ?  "  and  immedi* 
ately,  and  before  the  said  Beckner  had  entered  or  partly  en* 
tered  said  dwelling-house,  attempted,  by  leaning  and  pushing 
against  the  said  door,  to  close  the  same  and  to  keep  said 
Beckner  from  entering  said  dwelling;  that  said  Beckner  called 
to  his  associates  to  come,  and  then  and  there,  with  the  par- 
pose  and  object  of  executing  his  said  writ  as  constable  as  afore- 
said, by  obtaining  possession  of  the  sewing-machine  tbexeia 


Oct  1S91]  &SAU  9.  BrcxHsa  SM 

cftUed  far,  and  dLuaiiog  ta  act  oadtf  lb*  povor  axid  dkecdoa 
flf  aaid  writ,  pushed  with  jprwit  force  oa  said  ontai  door  of  Mid 
^elling-tiouaDy  and  faseed  the  aama  ofioB.  agaixnit  the  will  and 
power  of  eaid  lelatox,  who  waa  Aecebj  thcowu  back  om  a 
bannister  near  said  door  and  injured.  Aiktr  the  effiatr  had 
gaiaedaa  entrance  int»  the  dwelltafc  he  ppeoflBdedlecgecate 
the  eonunand  ol  hie  wnt^  the  rehkldx  rsaieliog  him  at  eiesy 
flt^  Diiriag  the  stxagi^  the  selatris  rteeived  Iwrtber  in- 
jariea.  Tbie  aciiaa  was  breuc)b4  to  xecovec  daiiya  becauaa 
of  Biicb  injuries. 

It  is  coaiended  by  oeonael  for  the  appsUani  thai  in  iciew  ef 
the  facts  disclosed  by  the  verdict^  tfas  oeastahle  waa  actiag 
wirtuU  officii^  not  merely  colors  afidL  With  this  contention 
we  are  in  accofd.  The  eoastahle  hsd  a  legal  ptocesa^  and 
his  sole  porpoaeseeras  to  have  beso  the  execution  ef  the  eem- 
■uind  which  it  eairied  te  Uia.  Thess  ie  seme  ooafiiet  ef  aa- 
thority  aa  to  whether  or  not  there  ia  a  right  of  action  en  tte 
bond  of  a  ministctial  offioer  £o£  aa  mlawf  ttl  act  dene  caiorg 
^ficii:  Brandt  on  Sureties^  sec  566;  QMameateiflbt  ▼•  CaU^  7 
B.  Mob.  250;  46  Aaa.  Doc.  506^  and  notes;  bni  when  the 
officer  le  acting  etrMt  q^feiH  the  anihoritise  aU  sgiae  that  a 
snat  will  liaiipoa  hie bondL  la  CUuiey  ▼•£siM«ortlk3^74 Iowa, 
740;  7  Am.  St  Sep.  508^  the  soretica  on  the  bond  ol  a  eon- 
stable  were  held  liable  in  an  action  lar  a  breach  of  an  official 
bond  canaed  by  aa  onlaw&d  arrest  made  by  the  offieer.  In 
Cathy.  PmpleldH  UL  App.  950»  the  snseidea  worn  held  liable 
far  an  milawfal  asaaaU  made  by  &  eonstahle  in  making  an 
arrest. 

It  necessarily  follows  that  ii  the  constable  ia  the  case  mider 
consideration  was  guilty  of  unlawfhl  oondnet  in  the  discharge 
ef  hie  official  duties^  to  the  injury  of  the  relatriz,  Ise  and  bis 
surety  must  respond  in  damag^a^  and  the  trial  conrt  was  in 
error  in  rendering  judgment  for  the  appellee.  Upon  the  other 
bandy  if  what  the  constable  did  was  under  the  circumstanees 
jnstifiaUe,  then  the  court  did  not  err. 

The  writ  under  which  the  officer  was  acting  was  but  a  ciril 
process,  and  did  not  anthoriase  him  to  force  the  outer  door  of 
a  dwelling:  2  Freeman  on  Bxecutions,  sec.  286;  Snydaeker  ▼. 
BroBsCf  51  IlL  857;  99  Am.  Dec.  551;  note  to  McO^e  v.  Qiven^ 
4  Blackf.  16;  CuHis  ▼.  Hubbard,  1  Hill,  836;  CwrtU  r.  ^aA- 
Iwfd,  4  HiTI^  437;  40  Am.  Dec.  292. 

In  actions  of  replevin  the  sheriff  may,  under  our  statute, 
Bev.  Btata.  of  1881^  sec  1271,  in  some  cases  cause  a  building 
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or  inoIoBure  to  be  Imken  open,  but  no  simflar  statate  giv«t 
ineh  right  to  a  oonstabla.  Bxoept  as  modified  by  statute, 
the  common-law  prindple  that  trerj  man's  hoaae  is  to  be 
treated  as  his  castle  and  kept  sacred  from  forcible  intrusion 
prevails  in  this  state. 

The  verdict  informs  us  that  when  the  constable  went  to  the 
dwelling-house  of  the  relatrix  in  the  forenoon,  he  stated  to  her 
that  he  had  a  writ  of  replevin  for  the  sewing-machine  of  Mrs. 
Smith,  and  the  same  was  pointed  out  to  him,  but  that  he  did 
not  take  possession  of  the  machine,  but  went  away  without 
having  done  so;  also,  that  in  the  afternoon  he  went  to  the 
dwelling-house  with  his  assistants  **  for  the  purpose  of  exe- 
cuting his  said  writ  by  taking  possession  of  said  sewing-ma- 
chine/' It  appears  that  all  he  did  in  the  forenoon  was  to 
ascertain  the  presence  of  the  sewing-machine  in  the  dwelling- 
house  of  the  relatrix,  taking  no  steps  to  take  the  same  into 
his  own  possession.  Mrs.  Smith,  the  owner  of  the  machine 
and  defendant  in  the  action,  not  being  present,  could  not  have 
waived  any  of  her  rights  of  possession. 

The  essential  part  of  a  writ  of  replevin  is  the  command  to 
seise  the  property;  this,  therefore,  is  the  first  duty  of  an  offi- 
cer on  receiving  such  a  writ:  Cobbey  on  Replevin,  sec.  638. 
**  Service  on  the  property  means  actual  seisure.  A  construc- 
tive seizure  will  not  do'':  Cobbey  on  Replevin,  sec.  684. 

There  is  much  similarity  between  taking  possession  of  per- 
sonal property  under  a  writ  of  replevin  and  a  levy  on  the 
same  under  a  writ  of  execution.  In  order  to  constitute  a  levy 
upon  personal  property,  possession  must  be  taken;  a  mere 
paper  levy  will  not  in  general  be  sufficient:  Standard  Oil  Co. 
r.  Breit^  98  Ind.  281;  DawMon  v.  Sparls,  77  Ind.  88;  Duncan^9 
Appeal,  87  Pa.  St  600.  In  order  to  constitute  a  valid  levy 
upon  personal  property,  the  act  of  taking  possession  must  be 
of  such  a  character  as  would  make  the  officer,  if  not  protected 
by  the  process,  liable  for  trespass.  PartU  v.  Parker^  8  Tex.  23; 
68  Am.  Dec.  95;  Beehnan  v.  Lansing,  8  Wend.  446;  20  Am. 
Dec.  707;  Davidson  v.  Waldron,  31  IlL  120,  183;  83  Am.  Dec. 
S06;  Murfree  on  SherifTs,  sec.  623. 

It  seems  that  on  the  occasion  referred  to  the  officer  did 
nothing  by  which  the  property  described  in  his  writ  passed 
into  the  custody  of  the  law. 

We  think  it  clear  that  if  theofficer  had,-  in  obedience  to  his 
writ  and  in*  its  partial  execution, 'taken  possession  of  the 
property,  he  might,  upon  his  return  to  complete  his  levy  if 
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neoessary  have  broken  open  the  outer  door:  Freeman  on  Exe- 
eatums,  sec  256. 

A  distinction  has  been  made  in  some  cases  between  the 
rif^t  of  an  officer  to  break  the  oater  door  of  a  dwelling-house 
in  the  service  of  an  ordinary  execution,  and  of  a  writ  which 
requires  him  to  take  possession  of  a  particular  thing,  such  as 
a  writ  of  replevin,  holding  that  in  the  latter  case  he  may,  after 
first  demanding  admittance,  break  down  the  outer  door:  Keith 
V.  Johnson^  1  Dana,  604;  25  Am.  Dec  167;  Howe  v.  Oy&r^  60 
Hun,  559. 

In  the  latter  case  the  officer  was  proceeding  under  a  statute 
giving  him  extraordinary  powers  where  the  property  had 
been  concealed,  somewhat  similar  to  that  given  a  sheriff  by 
our  code  (section  1271),  and  is  therefore  not  in  point  here. 
The  writ  of  replevin  mentioned  in  Keith  v.  Johnson^  1  Dana, 
604,  26  Am*  Dec.  167,  was  such  as  issues  after  the  final  own« 
ership  of  the  property  had  been  determined  by  the  judgment 
of  a  courts  and  the  owner  of  the  dwelling  been  commanded  to 
surrender  the  same  to  the  true  owner.  The  case  is  not  an 
authority  under  a  procedure  such  as  is  provided  by  our  code. 

If  the  officer  had  no  authority  to  force  the  outer  door  of 
the  dwelling-house  of  the  relatrix  in  the  execution  of  his 
writ,  his  conduct  as  disclosed  in  the  verdict  amounted  to  a 
trespass. 

In  8taU  V.  ArmfiOd,  2  Hawks,  246, 11  Am.  Dec.  762,  Wright, 
a  constable,  having  a  writ  of  fieri  fadas  against  the  property 
of  Patterson,  went  with  Armfield  to  Patterson's  house  to  make 
the  levy.  A  member  of  the  family,  seeing  their  approach, 
jumped  into  the  house  and  attempted  to  shut  the  door  to  pre* 
Tent  their  entrance,  but  while  in  the  act  of  shutting  the  door, 
and  before  it  was  entirely  closed,  though  so  far  closed  as  to 
require  force  to  open  it,  Wright  pushed  against  it  and  entered 
the  house,  Armfield  being  present.  The  court  instructed  the 
jury  that  if  the  officer,  aided  and  abetted  by  the  defend- 
ant,  ibroed  open  the  door,  they  were  guilty,  and  the  process 
waa  no  protection  to  them.  In  an  opinion  affirming  a  judg* 
ment  of  conviction,  the  court  said:  **  I  am  of  opinion  that  the 
eharge  of  the  court  was  correct  in  this  case,  and  that  the  de- 
fendant was  properly  convicted.  The  law  is  clearly  settled 
that  an  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window  in  order  to  execute  process  in  a  civil  suit;  if 
he  doih,  be  is  a  trespasser.  A  man's  house  is  deemed  his 
tor  safety  and  repose  to  himself  and  family;  but  the 
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protooiCKni  snti  repon  w oola  bo  iHttBtvo  vrxi  inpeifeet  if  a 
man  were  deprived  of  the  right  of  shutting  his  own  door  when 
he  sees  an  officer  approaching  to  execnte  citiI  process.  If  ttie 
officer  eannot  enter  peacefdllj  before  tbe  door  is  shnt,  he 
oaght  not  to  attempt  it,  for  this  unaToidably  endangers  a 
breach  of  the  peace,  and  is  as  mnch  a  Tiolation  of  the  owner's 
right  as  if  he  had  broken  the  door  at  first." 

We  regard  this  case  as  a  correct  ennnciation  of  the  law  ap- 
plicable to  the  qnestion  nnder  consideration. 

In  our  opinion  the  officer  in  forcing  an  entrance  into  the 
dwelling-house  was  goilly  of  a  trespass,  wliieh  rendered  his 
subsequent  aots  unlawful,  and  jxetrfied  the  relatriz  in  lesisU 
iBg  his  further  progress  in  serying  the  writ  bj  force:  CfurttB  t* 
Hubbard,  4  Hill,  487;  40  Am.  Dec.  892. 

The  jurj  found  that  the  sewing-machine  of  Mrs.  Smith  was 
in  the  dwelling-house  of  the  relatrix  without  fraud.  We  are 
nnable  to  see  how  the  shifting  of  the  machine  to  another  room 
and  the  substitution  of  another  in  its  place  could  in  any  man- 
ner anthorize  the  officer  to  break  the  outer  door,  he  necessarily 
being  in  ignorance  of  the  change,  and  haying  the  right,  when 
once  lawfully  admitted,  to  break  down  inner  doors  in  the  dia- 
oharge  of  his  official  duties. 

We  regard  tbis  case  as  one  in  wlrich  justice  demands  ihsi 
a  new  trial  be  awarded  rather  than  a  mandate  to  render  jwd^ 
ment  for  the  appellant  upon  the  verdict:  Mvrdock  y.  Cos,  118 
Lad.  266;  Shorter  v.  Ptansylvania  Co.,  130  Ind.  170. 

Jttdgment  rerersed,  with  instructions  to  grant  a  new  triaL 


SssKurfs — Fowsas  asb  Dom  nr  Lavroia  os  CkammsJL  —  Ia 
to MWttato a Tidii IsTj OA ohattMl%  tbmmiH  of  toki^  pmmmmb  amttW 
•I  SBoh  tk  ehMiotor  m  woald  auike  tiM  affiottr,  if  not  profcsotod  bj  the  pro* 
MU,  liable  for  trespasse  DavitUom  ▼.  WtUdrom,  SI  HI  120;  83  Am.  Deo.  207| 
Goode  ▼.  Longmire,  35  Ala.  6t>8;  76  Am.  Deo.  309;  Weatherbg  ▼.  Comngkm^ 
8  Strob.  27;  49  Ain.  Deo.  e23,  and  note;  WmimveU  t.  PMbMy,  14  Wead. 
mt  28  Am.  Deo.  ilS,  and  note. 

Baauawn — MjsoosxMmf  ni  tub  ExaoDVunr  ov  Plaocnm:  See  extended 
Mte  to  Oammmupmhk  ▼.  Mf,  4S  Am.  Deo.  513L 

SaBBinB— LuBiLxrr  ov  aDBBTiai  voa  Ujklawvul  IiiT&  —  The  indem. 
iiitore  of  an  oflloer  who  has  levied  upon  property  not  sabjeot  to  hie  writ  are 
Jointly  and  aeverally  liable  as  principals  for  the  origimd  tudawfnl  taking: 
DysttT.i7yfiHm,129K.T.  381;  26  Am.  St.  Rep.  I3S»  wd  no«a  AelmigB 
boAdssMBam  liaUe  lor  Us  tMspass  m  miwmg  pmperi^  net  flibjee*  te  hie 
writ:  AoteY.  Moar^  19  Mo.  369;  61  Am.  Deo.  £68,  and  note;  note  to  /set  ▼. 
Janes,  40  Am.  Deo.  425.  A  sheriff  is  liable  in  trespass  to  the  owner  of  prop* 
erty  sold,withoat  authority t  Fortyths  T«  Wlt^  4  J.  J.  JSanh.  298;  20  Am. 
Deo.  218,  and  note. 
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(IB  miAiu*  tfiyj 

OMffMEAJXHBn  — LlABIUrr  VQB  WbONOIOL  AfPBOrBXATIOV  ov 

liMTD  lOB  Stbebt.  —  WImo  A  oitj  p«nnao6Qtly  takes  and  approprUtaa 
priYata  proper^  for  a  street  withont  oondemnatioii  prooeedingi  and 
vithoat  maidng  oompeneation  to  the  ewuer,  h  la  g«ilty  of  a  tretpM^ 
■ad  it  fiaMe,  aa  a  tetVfeaaar,  fee  takiag  piivate  prop«rlf  urithos^  «Mi* 
plying  vitk  Hi  okartar. 

MmnvAL  OoBPOKixxoBa  —  Wjbovotul  AppnopRUTioir  of  Ijind  lom 
Btbskt  — Damaobs.— >Wheii  a  oity  wrongfally  takee  poaieation  and 
appropriates  private  land  to  street  pnrposes,  to'the  permanent  mjory  ef 
the  cyiraer,  wtfeotit  mdriag  ^oiapeasatic^  and  ha  laeogniMs  iB  hit  omm» 
plaint  lor  danagsB  the  right  el  the  eily  ta  oaBtanna  in  the  nae  of  tha 
pgupaity  taken  and  to  sooceed  to  bis  titl%  his  dam^es  maj  be  assessed 
npon  the  bsais  of  the  yalae  of  the  property  taken.  In  arriring  at  the 
amount  of  damages,  the  Talne  of  ttie  propertry  with  tbe  improvemettlP 
may  be  dedncted  from  ita  Tafaia  irithMit  the  iaq>rovamaot. 

YiBAonoB— 'Stbuubo  oov  Pabv  oy  Abiwbb — PBBioimioii.  —  Whan  » 
psragraph  in  an  answer  is  stricken  ont^  and  the  eTidenoe  admissible 
nndar  that  paragraph  is  admissible  nnder  the  general  denial  filed,  it  will 
be  presumed  that  it  is  stricken  ont  upon  that  gronnd. 

BrATTTTB  09  LiinTAnoini — Pbubbhot  ov  AiNmrBB  hmtw.'^A  emns  af 
aetaon  cannot  be  said  ta  have  ascraed  until  an  astkai  oan  be  institaMI 
thareea,  and  whoa  the  regularity  el  the  praceadiags  for  the  oondemna* 
tion  ol  land,  as  wall  as  the  amount  of  damages  doe  the  owner,  is  pend- 
ing OB  appeal,  he  cannot  bring  an  independent  action  for  sndi  damages. 
Hence,  if  he  brings  his  action  to  recover  damagea  for  theiojBriea  sits* 
tained,  wi«Mn  «wo  years  ft««i  tha  teMainsflioa  ef  tba  aatfoB  iBtoMi^ 
vagnlari^  df  liha  ooBdenuMtioo  fraoaedingib  hia  right  to  veliaf  ia  not 
by  the  statnta  of  limitations. 


R,  Ccferkk  and  W.  8.  OppenMn^  fat  th*  i^pallMii. 

8. 12.  if  arris  f  H  0.  BelX^J.  Morris^  and  J.  If.  Barrett^  for  the 
appellees. 

IfXLUn,  J*  TUb  wbb  ma  aetion  brovg^t  bj  the  appellees 
ayunBt  the  appellant  to  recover  for  tbe  taking  of  a  strip  of 
land  for  a  streetb 

The  oomplai&t  allegea  that  the  appellant,  on  the  — -  day 
fi  "^  1878v  unlawfiiUy  aatered  upoa  and  teak  posseBsion  of 
a  atdp  of  land,  sixtj  loet  in  breadth,  aad  extend iiag  north  and 
■nth  tlmagh  the  Hamilton  hoeoeetead  in  said  oity,  then  and 
Blnan  tha  ptopertgr  of  the  appellees,  with  the  ¥iaw  of  ajB- 
CIsHtea  Streety  in  said  city,  ftroagh  and  aovoee  said 
kumeetoad,  witbocrt  tbe  consent  md  ag^at  tbe  wiU  and  pro- 
iMt  of  tlM.  appeUeas;  that  the  appellant  proceeded  illagaUf, 
againat  the  will  and  repeated  proteetaof  the  appellees,  to  ooi^ 
rtraet  and  build  a  stseet  and  sidewalk  upon  said  strip  oi  landt 
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to  dig  up  and  remove  iberefrom  the  aoil,  shnibB,  and  shade 
trees,  and  permanently  to  hold,  use,  and  occupy  said  strip  of 
land  unlawfully  and  against  the  will  of  the  appellees,  as  one 
of  its  public  streets.  It  is  alleged  that  the  land  so  taken, 
held,  and  used  was,  at  the  time,  of  the  value  of  thirty  thou- 
sand dollars.  It  is  also  averred  that  while  the  appellant  ao 
unlawfully  took,  held,  and  used  said  strip  of  land  the  appellees 
again  and  again  demanded  the  possession  of  the  same,  but 
that  appellant  refused  to  restore  to  them  or  permit  them  to 
take  possession  of  the  same.  It  is  further  averred  that  before 
the  commencement  of  this  suit,  to  wit,  on  the  twenty-seventh 
day  of  September,  1887,  the  appellees  notified  the  appellant 
in  writing  that  it  could  no  longer  hold  and  use  said  strip  of 
land  for  and  as  one  of  its  public,  streets  or  otherwise,  except 
upon  the  condition  that  it  pay  to  the  appellees  the  full  value 
thereof,  and  that  they,  the  appellees,  would  regard  its  further 
use  and  occupancy  by  the  appellant  as  a  public  street,  as  an 
agreement  to  permanently  hold  and  occupy  as  its  own  said 
strip  of  land  as  one  of  its  public  streets,  and  pay  to  the  appel- 
lant the  full  value  thereof.  It  is  also  averred  that  after  the 
receipt  of  said  notice,  the  appellant  continued  exclusively  to 
hold,  use,  and  occupy  said  strip  of  land  as  one  of  its  public 
streets  and  as  its  own  property;  and  the  appellees  in  their 
complaint  offer,  upon  being  paid  the  value  of  their  land  so 
taken  and  held,  to  fully  recognise  the  appellant's  right  thereto^ 
and  furnish  it  such  assurance  of  title  as  may  be  just  and  right. 

The  appellant  demurred  to  the  complaint  Its  demurrer 
was  overruled,  and  an  answer  in  four  paragraphs  filed,  the 
second  of  which  was  subsequently  drawn. 

The  first  paragraph  of  answer  was  a  general  deniaL 

The  third  paragraph  was  as  follows:  **And  for  a  third  para- 
graph of  answer  to  plaintiff's  complaint  the  defendant  says 
that  the  oause  of  action  of  plaintiffs  is  for  the  opening  of  Clin- 
ton Street  in  said  city  of  Fort  Wayne;  that  said  city  began 
proceedings  to  have  said  land  condemned  and  the  proper  as* 
sessment  of  damages  and  benefits  made  as  provided  by  law; 
that  said  strip  of  land  was  occupied  and  street  opened  ander 
such  proceedings,  but  that  on  appeal,  at  plaintiff's  instanoe^ 
said  proceedings  were  wholly  set  aside  and  held  for  naught. 

^*  Defendant  further  avers  that  the  benefits  that  accrued  to 
the  property  of  plaintiffs  through  which  said  Clinton  Street 
was  thus  opened  were  in  excess  of  the  injuries  and  damages 
accruing  thereto;  that  the  real  estate  of  plaintiffs  on  both 
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sides  of  said  strip  of  land  so  taken,  which  was  then,  and  is 
now,  the  property  of  plaintiffs,  was  benefited  in  the  sum  of 
thirty-five  thousand  dollars  by  reason  of  the  taking  of  the 
strip  of  land  described  in  the  complaint  and  opening  said 
street." 

The  fifth  paragraph  of  answer  was  the  six  years'  statute  of 
limitations  pleaded  to  all  of  the  complaint,  except  such  as 
seeks  to  recover  for  the  value  of  the  real  estate  taken. 

A  fourth  paragraph  of  answer  was  filed  and  held  good  on 
demurrer,  but  it  need  not  be  set  out  or  noticed. 

To  the  fifth  paragraph  of  answer  the  appellees  replied, ^- 

1.  That  the  proceedings  for  the  appropriation  of  the  land 
were  continuously  pending  from  the  year  1878  until  April  2, 
1886,  when  they  were  dismissed,  and  that  the  suit  was  begun 
on  the  twenty-first  day  of  November,  1887. 

The  third  paragraph  of  answer  was,  on  motion  of  the  ap- 
pellees, struck  out,  and  a  demurrer  to  the  first  paragraph  of 
the  reply  to  the  fifth  paragraph  of  answer  was  overruled. 

The  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment 
rendered  against  the  appellant. 

The  errors  assigned  here  are  that  the  court  overruled  the 
demurrers  to  the  complaint  and  to  the  reply  to  the  fifth  para- 
graph, and  overruled  the  appellant's  motion  for  a  new  trial. 

In  support  of  the  demurrer  the  appellant  contends  that 
cities  have  no  power  to  purchase  land  for  the  opening,  exten- 
sion, or  enlargement  of  its  streets,  and  pay  for  it  out  of  the 
general  funds  of  the  city;  that  towns  and  cities  can  only  ao* 
quire  real  estate  for  street  purposes  by  accepting  its  dedica- 
tion, or  by  pursuing  the  method  provided  by  statute  for  its 
condemnation  and  the  assessment  of  damages  and  benefits; 
that  the  statute  contemplates  that  the  cost  of  the  opening  or 
extension  of  a  street  shall  be  borne  by  the  property-holders 
whoee  lands  are  benefited  by  the  change,  without  becoming  a 
charge  upon  the  general  revenues  of  the  city;  that  a  city  hav- 
ing no  right  to  become  the  purchaser  of  land  to  be  laid  out 
mto  streets,  it  cannot  be  held  liable  as  upon  an  implied  oon* 
tract  for  the  payment  of  the  {Nrice  of  land  taken  for  that  pur- 
poee.  In  other  words,  that  a  city  cannot  be  held  liable  as 
upon  an  implied  contract  in  a  matter  where  it  has  no  power 
to  make  an  express  one. 

It  is  also  insisted  that  the  title  to  the  premises  taken  by  the 
appellant  is  and  must  of  necessity  remain  in  the  appellees, 
and  thai  their  only  remedy  is  to  recover  its  possession  and 
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damageft  te  mnj  injovj  it  has  BustafaMd,  or  to  kave  danfteM 
anessed  against  the  property  benefited  aa  profided  bj  etatata. 

While  there  is  some  confntion  in  the  maooer  in  which  the 
cause  of  action  ia  stated  in  the  cotnplainty  ips  are  af  the  opiii- 
ion  that  it  sounds  in  tort  rather  than  upon  a  contract,  express 
or  implied.  We  do  not  regard  the  notise  aerred  hj  the  ap- 
pellees upon  the  citj  that  they  would  vegard  the  oontiniied 
occupancy  of  the  ground  by  the  city  as  an  agreeoaaiat  to  pay 
them  its  full  Taiue,  as  the  foundation  ot  theioaaae  of  aotioa. 

The  nature  of  the  pleading  must  be  determined  fiom  ila 
general  character,  scope,  and  tenor:  CaUrM  r.  JBtna  I4f^  ifis. 
(3e.,  97  Ind.  SU;  Fint  Nat.  Bani  t.  Booi^  107  Ind.  334;  Bing- 
ham  y.  Stagtj  123  Ind.  281;  Pearmm  ▼•  Pearwn,  12&  Ind.  841; 
Batman  ▼.  Snodiy,  183  Ind.  48a 

The  cause  of  action  is  predicated  upon  the  wrongful  taking 
er  retention  of  the  appellees'  property,  and  its  permanent  ap- 
propriation and  use  for  a  public  street. 

Whatever  doubts  may  exist  as  to  the  right  ct  a  municipal 
eorporation  to  purchase  real  estate  for  its  streets  or  other 
thoroughfares,  there  can  be  none  as  to  its  liability  as  a  tort- 
feasor for  taking  possession  of  private  property  without  com- 
pljing  with  the  charter  under  which  it  is  ittcarpocated:  3  Di^ 
Ion  on  Mtiniaipal  Corporaiioas,  see.  971. 

The  appellant's  counsel  in  tiheir  brief  da  not  deny  the  lia- 
bility of  the  city  fixr  the  tMspass,  in  an  action  af  trespasa,  bat 
insist  that  a  reeovery  will  be  limited  io  direot  injuriei^  and 
eonld  in  no  event  include  the  vaLue  of  the  strip  of  land  a|M[>ii^ 
priated*  In  Satdard  v.  8L  LmnM^  86  Ma.  546,  the  pveciae  quae* 
tion  involved  in  this  case  came  up  for  decision.  In  that  caaa 
the  city,  without  causing  the  land  to  be  condemned  and  ap- 
propriated, as  provided  in  its  charter,  took  possession  of  tha 
plaintiff's  land  and  used  it  as  one  of  its  public  streets  for  tha 
period  of  about  ten  years  before  the  commencement  of  the 
suit.  Before  bringing  suit  the  plaintiff  signified  to  the  citj 
Us  willingness  to  permit  the  parmaaeni  aae  ef  the  land  for 
straet  purposes  opon  the  payment  to  Mm  ot  tha  fint  valua  of 
Ms  land.  In  ibb  eonrae  of  tbe^opiniom  it  ia  said:  ''The  wbala 
bnrden  ia  davnlvad  aA  the  city  of  taking  tfaa  iaitialif*  to  psa- 
aare  the  aandemaaiioa,  and  no  proviaioii  ia  SMda  by  wUah 
the  value  can  be  ascertained  or  the  quantity  oi  daaai 
aMMMd  by  tlia  fulantatry  aetion  of  the  ownam  af  ilia 
Where  the  legUatniaanthoriaea  an  act  af  IhiaUnd,  the 
sal  and  iawf  ilaliia  laaait  af  wfaiidi  will  ba  ta  dsmana  oa  appaa* 
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prfato  fbo  property  of  smtkor,  And  ill  th^  wtoie  fSHM  points 
out  the  mode,  at  the  eleetfon  of  eitker  paHy,  how  tfaese  dam* 
ages  can  be  ascertained  and  redrea  obtained,  the  common* 
law  remedy  will  be  taken  to  be  sopeneded  and  the  Btatotory 
remedy  exclunTe:  Balnr  ▼.  H^nmiM  etc.  It.  IL  Co,<,  36  Ma 
643;  bnt  where  no  tnch  remedy  ie  giten  at  the  election  of  the 
party  complaining  of  the  injury,  the  common-law  right  of 
action  remains  nnaltwed.  In  this  case,  the  city  prooeeded  to 
take  and  appropriate  the  plaintiff's  property  witiiont  pursning 
flie  mode  prescribed  in  its  charier  anthoridng  it  to  enter  npon 
and  nee  for  its  own  pnrpose  the  land  of  another  whenever  ik 
shoald  be  considered  necessary  or  expedient  for  the  farthei^ 
ance  of  the  pnblic  interests.  The  act  done,  then,  was  without 
anthority  of  law;  it  was  wrongful,  and  amounted  to  a  trespafls.** 
In  speaking  of  the  measure  of  damages  it  was  said:  "^In  legard 
to  ibe  measure  of  damages,  it  has  already  been  prescribed  by 
tida  court  in  Mueller  y.  St.  Imna  etc.  R.  R.  Co.^  81  Mo.  262,  a 
case  involving  essentially  the  same  principle.  It  was  there 
held,  on  the  anthority  of  Jenee  y.  Otxyday^  8  Mees.  ft  W.  146, 
that  in  an  action  for  damages  for  wrongfolly  entering  upon 
land  and  taking  and  carrying  away  the  soil,  etc.,  the  proper 
measure  of  damages  is  not  the  actual  damages  sustained,  but 
thoTalueof  the  land  removed;  and  as  the  defendant  has  taken 
and  appropriated  to  its  own  nee  the  land  used  as  a  street,  its 
ftdr  and  reasonable  yahie  will  afford  the  criterion  in  estimat- 
ng  the  damages." 

The  court  also  expresses  the  opinion  tiiot  ihe  plaintiff,  re- 
eeiying  inll  yahie  for  the  land,  it  would,  Cpse  fat^o^  work  a 
dedicalaoR  thereof  to  the  city;  but  that  question  was  unim- 
portant, as  the  plaintiff  ofibred  to  convey  to  the  city  upon  tlio 
payment  of  the  value  of  the  property. 

In  Lengwerth  y.  Ctncinnati^  48  Ohio  St.  687,  a  case  de- 
mded  during  the  pendency  of  this  appeal,  the  action  was  to 
reeoTor  for  a  strip  of  land  unlawfully  appropriated  for  a  pub- 
He  street  without  having  the  damages  and  benefits  assessed 
aecording  to  law.  The  plaintiff  in  his  petition  offered  to  con- 
vey the  same  in  fee-nmple  upon  payment  by  the  defendant 
of  its  value,  and  eoneented  that  a  decree  mi^t  be  entered 
ordering  a  eonyeyR"  *e  in  fee-eimple  to  the  defendant  The 
court  held  that  where  land  was  appropriated  for  a  street  with- 
ont  haffing  the  damagee  assessed  and  paid,  the  owner,  at  his 
k,  migfat  either  recover  the  land,  or,  where  work  in  the 
of  atreet  inpiovement  had  been  done  upon  the  premises 
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and  the  occupation  of  the  street  by  the  public  would  be  inter* 
rupted,  recover  the  value  of  the  property. 

The  measure  of  damages  in  actions  of  this  kind  seems  to 
depend  upon  the  character  of  the  injury.  Where  the  injury 
is  permanenti  and  the  complaint  recognises  the  right  of  the 
defendant  to  continue  in  the  use  of  the  property  wrongfully 
appropriated,  and  to  succeed  to  the  plaintiff's  title  to  the 
property,  damages  may  be  assessed  upon  the  basis  of  its 
value.  Where,  however,  the  action  is  to  recover  for  past  in- 
juries without  recognition  of  .the  right  of  the  defendant  to  con- 
tinue the  injury  complained  of,  the  recovery  will  be  limited 
to  a  compensation  for  injuries  already  sustained:  Indiana  etc. 
Ry  Co.  V.  Eherle,  110  Ind.  542;  59  Am.  Bep.  225. 

The  injury  complained  of  in  this  case  was  permanent  and 
destructive.  The  shrubs,  shade  trees,  and  soil  were  removed 
therefrom  and  a  street  and  sidewalk  constructed,  so  that  it 
was  practically  impossible  to  restore  the  property  to  its  former 
condition.  In  addition  to  this,  the  rights  of  the  public  de- 
manded its  continuance  as  a  public  thoroughfare.  This 
brings  the  case  within  the  rule  laid  down  in  JoneM  v.  Oooday^ 
8  Mees.  &  W.  146,  cited  in  Anderson  etc.  R.  R.  Co.  v.  Kemcdle^ 
54  Ind.  814,  fixing  the  measure  of  damages  at  the  value  of 
the  land,  rather  than  the  amount  which  would  be  required  to 
restore  it  to  its  original  condition. 

The  appellant  cites  and  strongly  relies  upon  the  case  of 
Paret  v.  Mayor^  40  N.  J.  L.  883.  That  was  an  action  of 
aseximfeii  for  the  value  of  land  taken  for  a  public  improve- 
ment without  having  the  damages  and  benefits  assessed.  The 
case  differs  in  some  respects  from  the  one  before  us,  and  also 
from  the  cases  of  Soulard  v.  8L  LouUf  86  Mo.  546,  and  Long- 
worth  V.  Cincinnati^  48  Ohio  St.  687,  in  this,  that  no  offer  to 
convey  the  property  to  the  municipality  was  made;  and  the  suit 
being  by  an  executor  who  had  no  power  to  transfer  title,  no 
stipulation  could  be  incorporated  in  the  decree  to  that  effect 
The  reasoning  of  the  case  is,  however,  variant  from  the 
two  cases  referred  to^  the  court  holding  that  the  scheme 
pointed  out  by  the  statute  of  having  the  damages  ascertained 
is  exclusive,  and  that  where  that  cause  is  not  followed  the 
land-owner  is  remitted  to  the  right  of  recovering  his  property 
with  incidental  damages  as  his  sole  remedy. 

In  our  opinion  the  better  reason  and  the  weight  of  anthwity 
are  against  the  position  taken  in  Parei  v.  Mayor,  40  N.  J.  L 
888,  and  we  decline  to  follow  it    We,  thereforei  hold  that 
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the  court  did  not  err  in  overmling  the  demncrer  to  Che  com* 
plaint. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
the  court  was  in  error  in  striking  out  the  third  paragraph  of 
answer.  The  record  shows  that  the  court  upon  the  trial  ad- 
mitted under  the  general  denial  all  the  evidence  that  could 
have  been  introduced  in  support  of  this  paragraph.  The  fact 
that  the  evidence  was  admitted  under  the  general  denial 
would  not  of  itself  be  sufficient  to  cure  a  wrongful  holding  on 
the  motion  to  strike  out:  Elliott's  Appellate  Procedure,  sec. 
638;  but  as  the  evidence  was  admissible  under  the  general 
denial,  we  may  presume  that  this  was  the  ground  upon  which 
the  motion  was  sustained.  The  answer  to  interrogatories  sub- 
mitted to  the  jury  show  that  the  amount  of  the  verdict  was 
arrived  at  by  deducting  the  value  of  the  property  of  the  ap- 
pellees,  with  the  improvement,  from  its  value  without  the 
improvement.  This  method  of  arriving  at  the  damages  sus- 
tained by  the  appellees  did  not  differ  from  that  provided  by 
statute  regulating  the  assessment  of  damages  and  benefits: 
Davis's  Supp.  to  Rev.  Stats.  1881,  96,  97,  sec.  8172. 

If  the  city  lost  the  benefit  of  having  the  benefits  to  other 
land-holders,  on  account  of  the  opening  of  the  street,  assessed 
against  them,  it  was  the  result  of  its  own  failure  to  proceed 
according  to  law,  in  no  way  chargeable  to  the  appellees.  That 
was  a  matter  between  it  and  the  other  land-owners  affected  by 
the  change  in  which  the  appellees  were  not  concerned. 

The  court  did  not  err  in  holding  the  first  paragraph  of  reply 
to  the' fifth  paragraph  of  answw  good  on  demurrer. 

A  cause  of  action  cannot  be  said  to  have  accrued  until  such 
time  as  the  plaintiff  can  legally  institute  his  action  for  relief: 
Boswell's  Limitations,  sec.  27. 

Under  the  statute  the  regularity  of  the  proceedings  for  con- 
demnation, as  well  as  the  amount  of  the  damages,  was  in- 
volved in  the  appeal  and  pending  in  the  court  While  this 
proceeding  was  pending  in  the  circuit  court,  an  independent 
action  for  the  recovery  of  damages  for  the  taking  of  the  prop- 
erty would  not  lie:  Ney  v.  Swinney^  86  Ind.  454;  PitUhurgh  etc 
Ry  Co.  V.  Swinney^  97  Ind.  586. 

The  appellees  could  not  institute  their  action  for  the  injuries 
complained  of  until  the  termination  of  the  action  pending. 
This  action  was  brought  within  less  than  two  years  from  the 
time  the  cause  of  action  accrued. 
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Tha  endenop  soataiiui  the  Twrdiei  of  (Im  jiuy.    We  find  no 
error  in  the  record. 
Judgment  afiirmed. 

Municipal  Corpobatiovs — Powsa  to  ApFmopaxATB  Pbofkbtt  wtthovt 
0>ifpnr8ATroK.  —  A  mtxnicipsl  oorporstion  om  no  mors  teko  prirata  prsp- 
ortgr  for  p«bfi»  wm  wiffaoBk  dmm  ctyifUMouUiu  tkwi  ft  nafiBal  peoML  mmz 
ifiMHT.  P«Mi^4l  iM.5aS;  Se  Am  DooL  SMI  mA  MiK  ^u^MT  «•  i^2«v- 
teyi^  2  Johni.  Ch.  1|1;  7  Am.  I>b&  626,  and  noto,  534  Pmate  propor^ 
ean  be  taken  for  a  pablio  street  only  upon  making  jost  compensation:  Zdv* 
ingtton  ▼.  Mayor,  8  Wend.  85;  22  Am.  Dec.  822,  and  note.  Bcdber  r.  AmOmi, 
IS  Pick.  iet»  22  Aok  Doe.  421,  Md*  Ukat  private  property  maf  bo  appiapfi- 
•tod  to  pablio  bm  in  eenieetien  with  mnwoipal  Bafalataona  ool^  npon  Hm 
payment  of  joat  oompeasatioiL  A  citf  cannot  aeiia  property  outaido  of  iti 
limits  for  a  pesthouae  without  the  owner *a  oonaent:  See  extended  note  to 
Bhodgood  ▼.  Mohawk  etc*  R.  /?.  Co,,  81  Am.  Dec.  378. 

EHIirBNT  DOMAIV  —  DaMAOBS  IOB  TaKIVO  FbIYATK  PBOPSXTT VOB  QiJiBU't 

■aw  Bstimavhp:  8a»  Jfo«er  </  Albanf  8lrm^  11  Wend.  I49»  1ft  An.  Dao. 
118,  and 
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MoirroAGK — JtrDOMEirr  Forbolosiko  Junior  Uortqaoi;  whxf  ix>bi  voir 
Ban  8«R0B.  — Whonn  aesior  mortgageo  i»  made  pavtf  defendnafc  to  an 
nation  fagr  »  janior  aKU-t^Bi^oa  to  foM^oaa^  aninr  a  oomflanit  oalling  in 
qneatioa  only  aneh  Ueoa  aa  have  aoomed  anbeeqaent  to  the  exaention  of 
the  mortgage  in  auit,  and  the  aonior  mortgagee  aimply  filea  a  general 
denial  and  aHowa  judgment  to  be  taken  againat  him  by  default^  a 
judgment  therein  adjn^ioatnig  the  mertgago  aaed  en  to  bt  a  prior  lien 
doea  not  bar  the  right  of  the  aenfar  movtgagee  tofoceeloBa  hia  mortgage. 

MORTOAGKS  — JUBOMBIT  FOBRCUMHJHI  JoVHMt  UORTOAOR  WHBir  OPRRAXn 

AS  Bar  against  Senior  Morxoaosb.  —  When  a  aenior  mortgagee  ia 
made  a  party  defendant  to  an  action  by  the  Jnnior  mortgagee  to  fore- 
close,  under  a  complaint  aneging  that  any  Ken  held  by  aneh  aenior  mort- 
gagee is  junior  and  subordinate  to  the  mortgage  in  a«ii»  and  tb«  aenior 
mortgagee  filsa  a  general  denial*  but  faila  to  plead  hia  aenior  mortgage, 
.  a  judgment  therein  adjudicating  that  the  morlgago  aaed  on  ia  aenior  to 
any  lien  held  by  him  ia  a  bar  to  hia  right  to  foreclose  hia  mortgage. 
Mortgages — Judombnt  in  Forxolosubs  —  Whin  Bquitt  will  not  Rb- 
LIBVB  AGAINST.  —  When  a  aenior  mortgagee  ia  made  a  party  defendant 
to  an  action  by  the  jnnior  mortgan^  to  loreeloee,  nndor  a  complaint 
alleging  that  any  lien  held  by  tha  aenior  mortgagee  ia  jnnior  and  aubor- 
dinate  to  the  mortgage  in  auit,  auch  senior  mortgagee  haa  no  rights  aa 
againat  the  allegations  of  such  complaint,  to  rely  upon  a  statement  made 
to  him  by  counsel  for  the  junior  mortgagee  that  he  ia  made  a  party  sim- 
ply to  bar  hia  equity  of  redemption  nndar  a  Jndgmeat  for  oeata  held  by 
him;  and  i^  witboat  pleading  hia  aenior  mortgage,  ha  allowa  the  juniar 
mortgagee  to  take  judgment  adjudging  the  mortgage  of  the  latter  to  be 
the  senior  lien  on  the  property,  a  court  of  equity  will  not  set  auch  Judg- 
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talM  of  the  oQwt^ 
JuBOMsxTTB  ^  Whbji  Equitt  WILL  SxT  AsiDB  fOB  Fbavd  axd  BCivrAS& 
A  ooart  of  eqvity  poneasm  mfaerent  powvr  to  Mfl  asRla  ft  jf^<^gn!6^rt  pro* 
enrad  and  •ateood  bf  Jiiiil  fnofchawi iq^oa  tila  otuI^ 
■i«ie  bgritk  bwl  tU»  fow  viU  only  bo  «iMDiaMl  ia 
whMi  tho  purtjr  Mkiog  it  U  huuelf  witkoot  f Milt,  Mid  whan  ho  prooeodt 
inthont  nnrea&oDable  defaj  after  the  diacoTery  of  the  fraud  or  miatake. 

/.  &  Duneon  and  0.  W.  Snitii^  foe  the  •j>pelLMifc. 

/.  Co&um,  for  the  appellees. 

CoFPET,  J.  TUa  wag  an  acUou  by  the  appellant  againat 
the  appellaea  to  foreclose  a  mortgage  apon  certain  deacribed 
lots  in  Woodruff  Place,  in  Marion  Countf*  It  appears  by  the 
pleadixkgs  in  tbe^canse,  as  well  as  by  the  special  findings  of 
the  courts  that  the  mortgagie  which  the  appellant  is  seeking 
to  forecloie  was  execated  by  James  0.  Woodruff  to  Daggy, 
▲lien,  and  MoClain,  on  the  second  day  of  October,  1872,. to 
secure  certain  promissory  notes  therein  described,  and  that  it 
ooirered  loU  71  and  106^  in  Woodruff  PLaoe.  Tlie  appellant 
became  the  owner  of  the  joolea  by  assignment.  On  the  fourth 
day  of  August,  1878,  Woodruff  sold  and  conveyed  lot  71  to 
Nicholas  B.  BueUe^  who  assumed  the  payment  of  one  of  the 
notes  held  hf  the  af^Uaat,  as  part  of  tha  purohaae-price  of 
the  lol^  and  executed  to  Woodruff  a  mortgage  back,  on  the  lot 
to  secure  certain  promissory  notes  of  thai  date  executed  for 
tbe  balance  of  the  unpaid  purchase-pcicek  These  last-named 
notes  were  assigned  by  Woodruff  to  the  appeUeea*  John  Beatty, 
John  a.  MitcheU,  and  William  Beatty.  On  the  twenty-fourth 
day  of  August,  1876,  BeaJtty,  Mitchell,  and  Beatty  commenced 
their  action  in  the  Marion  superior  court  a|;ainst  Buckle,  the 
appellant  William  H.  English,  and  others,  to  foreclose  the 
mortgage  executed  to  secuce  the  notes  so  assigned  to  them. 
The  appellant  was  duly  served  with  process.  The  allegations 
in  the  complaint  so  far  aa  they  related  to  the  appellant  were 
as  follows:  '^  The  defendants,  «  •  •  William  H.  English  (and 
others),  have  or  claim  to  have  some  interest  in  or  lien  upon 
said  oaortgaged  premises*  accrued  since  the  lien  of  said  mort- 
gage upon  which  this  action  is  instituted.''  The  prayer  of  the 
complaint  was  as  follows:  *^  Wherefore,  the  plaintiffs  demand 
judgment  as  follows:  1.  That  each  and  all  of  said  defendants 
and  all  persons  olaiming  under  them,  or  through  them,  or 
either  of  them,  may  be  foreclosed  of  all  equity  of  redemptioo, 
or  other  interest  in  said  mortgaged  premises*'' 


272  English  v.  Aldbiob;  [Indiana, 

After  the  service  of  prooess,  the  appellant  placed  the  case 
in  the  hands  of  his  attorneys,  who  called  upon  the  attorneys 
for  the  plaintiffs  in  the  case  to  ascertain  why  the  appellant 
was  made  a  party,  and  in  response  to  an  inqniry  upon  that 
subject  they  were  informed  that  the  appellant  had  a  mere 
nominal  interest  in  the  sait,  consisting  of  a  judgment  for  costs, 
which  was  a  junior  lien  on  the  mortgaged  premises,  and  that 
he  was  for  that  reason  alone  made  a  party.  Relying  on  this 
statement  and  the  allegations  contained  in  the  complaint^  the 
appellant,  by  his  attorneys,  filed  a  general  denial  to  the  com- 
plaint. Subsequently  the  cause  was  called  for  trial  in  the 
absence  of  the  appellant's  counsel,  and  he  was  defaulted  and 
the  cause  tried  by  the  court  The  court  adjudged  and  de- 
creed that  the  mortgage  then  sued  on  was  the  first  and  para- 
mount lien  on  the  mortgaged  premises.  The  property  was 
sold  by  the  sheriff  and  bid  in  by  the  appellees  in  satisfaction 
of  their  mortgage.  The  court  finds  that  the  failure  of  the  ap- 
pellant to  set  up  his  prior  mortgage  was  owing  to  the  mutual 
mistake  of  the  attorneys  in  the  cause  growing  out  of  the  be- 
lief that  the  judgment  for  costs  abore  mentioned  was  the  only 
lien  against  the  property  held  by  the  appellant  at  that  time. 

The  appellant  remained  in  ignorance  of  the  fact  that  the 
decree  affected  his  prior  lien  until  December,  1879,  and  upon 
the  discovery  of  the  facts  he  at  once  endeavored  to  adjust  the 
matter  with  the  appellees,  but  never  succeeded,  but  before 
any  positive  refusal  on  their  part  to  adjust  the  matter  this 
suit  was  instituted. 

On  the  ninth  day  of  October,  1877,  Tillman  A.  H.  Johnson, 
having  become  the  owner  of  lot  106  in  Woodruff  Place,  ex« 
ecuted  a  mortgage  thereon  to  the  Indianapolis  Savings  Bank 
to  secure  certain  notes  therein  described,  and  on  the  nineteenth 
day  of  December,  1878,  said  bank  filed  its  complaint  in  the 
Marion  superior  court  to  foreclose  said  mortgage,  making  par- 
ties thereto  the  appellant  and  others. 

In  this  complaint  were  the  following  allegations:  ^  It  is 
also  alleged  that  the  several  defendants  hereto  have,  or  claim 
to  have,  some  interest  in  or  lien  upon  said  mortgaged  prem- 
ises, but  if  any  such  interest,  lien,  or  claim  exists  in  behalf  of 
them,  or  either  or  any  of  them,  it  is  junior  and  subordinate  to 
the  lien  of  said  mortgage." 

The  appellant  was  duly  served  with  process,  and  thereupon 
referred  the  case  to  his  counsel  to  look  after  and  make  his 
defense.    Such  counsel  called  at  the  office  of  the  attorney 
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lAo  bronght  the  suit,  and  wm  shown  an  abatractof  title,  npe« 
which  appeared  a  small  jadgment  for  costs  in  fayor  of  the 
appellant,  which  was  a  jnnior  lien  upon  said  lot,  and  was  in- 
formed  bj  the  clerk  in  charge  of  the  office  that  the  appellant 
was  made  a  party  to  the  foreclosure  suit  in  order  to  bar  his 
equity  of  redemption  nnder  said  judgment  for  costs,  and  for 
no  other  purpose. 

Relying  on  said  statement,  and  being  ignorant  that  appel« 
lant  had  any  other  interest  therein,  his  counsel,  as  a  matter  of 
form^  filed  an  answer  therein  consisting  of  the  general  denial 
and  a  plea  of  payment. 

Judgment  was  subsequently  rendered  in  said  cause,  wherein 
ti  was  decreed,  as  against  the  appellant,  that  the  mortgage 
held  by  the  bank  was  senior  and  pazanwant  to  any  lien  held 
by  the  af^ellant 

Withia  sixty  days  after  the  rendition  of  the  decree  the 
property  was  sold  by  the  sheriff  on  a  certified  copy  thereof. 
The  court  also  found  that  the  failure  to  set  up  the  senior  mort- 
gage held  by  the  appellant,  in  that  suit,  was  the  result  of  a 
mutual  mistake  between  the  attorneys  of  the  appellant  and 
the  attorneys  for  the  bank.  The  appellant  remained  ignorant 
of  the  terms  of  this  decree  and  dt  the  facts  in  the  case  for 
several  years  after  the  decree  was  rendered,  but  when  he  did 
joam  the  same  he  at  once  endeavored  to  adjust  the  matter  with 
the  bank,  failing  in  which  he  instituted  this  suit 

The  court  found  as  a  conclusion  of  law  upon  the  foregoing 
fiictB  that  the  appellant  was  estopped  and  baned  by  the  de- 
ereee  above  mentioned  from  foreclosing  his  mortgage  lien  on 
either  lot  71  or  lot  106. 

The  assignment  of  error  calls  in  question  the  correctness  of 
this  conclusion. 

It  18  contended  by  the  appellant  that  inasmuch  as  a  court 
ot  equity  possesses  the  inherent  power  to  set  aside  or  relieve 
a  party  from  a  judgment  taken  against  him  by  a  fraud  prac- 
ticed upon  the  court,  or  by  the  mistake  of  the  court  without 
the  fault  of  the  party  against  whom  the  judgment  is  rendered, 
the  coart  should  exercise  that  power  in  this  case,  and  relieve 
him  from  the  injnriouB  eSects  of  the  decrees  here  involved. 

It  is  undoubtedly  true  that  a  court  of  equity  does  possess 
Hie  inherent  power,  independent  of  any  statutory  provision, 
ts  annul  and  strike  from  its  records  a  judgment  procured  and 
entered  by  the  perpetration  of  a  fraud  upon  the  court;  and  it 
is  also  true  that  many  cases  are  to  be  found  where  such  power 
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has  been  exercised  as  to  judgments  rendered  by  mistake: 
Nealia  y.  Dick$,  72  Ind.  874;  Freeman  on  Judgments,  sees.  484, 
516;  Earle  Y.Earle,9l  Ind.  27;  Cavanaugh  v.  SmUh,S4  Ind. 
880;  Harman  y.  Moore,  112  Ind.  221;  NiehoUon  y.  NiehoUon, 
113  Ind.  131;  Hogg  v.  Link,  90  Ind.  346;  Weiss  y.  Ouerineau^ 
109  Ind.  438;  MiUapaugh  y.  McBride,  7  Paige,  609;  84  Am. 
Dec.  360;  Johnson  y.  Coleman,  23  Wis.  452;  99  Am.  Deo.  193; 
Keith  y.  McCaffrey,  145  Mass.  18;  Edson  y.  Edson^  108  Mass. 
690;  11  Am.  Rep.  393;  Partridge  &  Co.  y.  Harrow,  27  Iowa,  96; 
99  Am.  Dec.  643;  Wihon  y.  Boughton,  50  Mo.  17;  Tucker  r. 
WhitUeaey,  74  Wis.  74;  Beatty  y.  (T  Connor,  106  Ind.  81;  Hamlin 
y,  McCahill,  Clarke  Ch.  249. 

While  the  court  possesses  this  power,  it  will  not  in  all  cases 
be  exercised.  It  should  be  exercised  only  in  clear  cases, 
where  the  party  asking  it  is  himself  without  fault,  and  where 
he  proceeds  without  unreasonable  delay  after  the  disooyery  of 
the  fraud  or  mistake. 

In  this  case  the  allegations  in  the  complaints  upon  which 
the  decrees  in  question  were  rendered  are  so  different  that 
they  cannot,  with  propriety,  be  considered  together.  In  the 
suit  instituted  by  the  appellees  Beatty  and  others,  it  was  al* 
leged,  as  to  the  appellant,  that  he  had,  or  claimed  to  haye* 
some  interest  in  or  lien  upon  said  mortgaged  premises  accrued 
since  the  lien  of  said  mortgage  upon  which  this  suit  was  in- 
stituted; while  in  the  suit  brought  by  the  bank  it  was  alleged 
that  the  several  defendants  thereto  had,  or  claimed  to  haye, 
some  interest  in  or  lien  upon  said  mortgaged  premises;  but  if 
any  such  interest,  claim,  or  lien  existed  in  behalf  of  them,  or 
either  or  any  of  them,  it  was  junior  to  and  subordinate  to  the 
lien  or  said  mortgage. 

It  will  be  observed  that  the  allegations  in  these  two  com- 
plaints  differ  in  this  material  respect,  namely:  the  first  called 
in  question  such  liens  only  as  had  accrued  since  the  mortgage 
in  suit  was  executed,  while  the  second  called  in  question  all 
the  liens  held  by  the  defendants  and  alleged  that  they  were 
junior  and  subordinate  to  the  mortgage  in  suit  No  question  is 
made  as  to  the  actual  fact  that  the  lien  held  by  the  appellant 
was  senior  to  the  liens  which  plaintiffs  in  those  two  suits  fore* 
closed,  and  we  are,  therefore,  met  at  this  stage  in  the  consid- 
eration of  the  case  with  the  question  as  to  whether  these 
decrees,  on  their  face,  bar  the  right  of  the  appellant  to  foreclose 
his  senior  lien.  And  first  of  the  decree  rendered  ia  fiavor  of 
Bentty  and  others. 
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OrdiDarily,  a  party  is  bound  by  a  judgment  in  the  capacity 
in  which  he  is  sued,  and  in  no  other:  Davi$  y.  Bartimy  130 
Ind.  399. 

The  appellant  was  sued  in  the  capacity  of  a  junior  lien« 
holder,  but  we  do  not  deem  it  necessary  to  inquire,  in  this 
ease,  whether  a  decree  could  have  been  rendered  in  the  cause 
binding  him  as  senior  lien-holder  or  not  He  was  not  charged 
with  holding  a  senior  lien,  but  with  holding  a  lien  which  had 
accrued  since  the  execution  of  the  mortgage  in  suit.  When 
placed  in  possession  of  all  the  facts,  so  that  we  may  construe 
the  decree,  we  find  this  to  be  the  fact.  The  complaint  al- 
leged the  exact  facts  as  they  were  known  to  the  attorneys  who 
drafted  it,  and  they  sought  all  the  relief  to  which  the  plain* 
tifis  in  the  case  were  entitled,  for  they  were  not  entitled  to  fore- 
close their  mortgage  as  against  the  appellant's  senior  lien. 

tn  order  to  bar  the  appellant's  right  to  redeem  under  his 
junior  judgment  for  costs  it  was  necessary  to  make  him  a  party 
to  the  suit,  and  he  was  made  a  party  for  that  purpose  alone. 
The  plaintiffs  in  that  case  had  the  right  to  foreclose  their 
junior  mortgage,  buy  in  the  property,  and  pay  off  the  senior 
lien  at  their  leisure,  provided  its  holder  or  owner  was  willing 
to  indulge  them. 

This  decree  must  be  construed  with  reference  to  those  rightSi 
the  facts  as  they  actually  existed,  and  in  connection  with  the 
allegations  in  the  complaint. 

The  decree  should  not  be  construed  in  such  a  manner  as 
to  embrace  matters  upon  which  no  issue  could  be  made,  un- 
less such  construction  is  absolutely  necessary.  No  issue  could 
have  been  made,  or  was  in  fact  made,  as  to  the  senior  lien  held 
by  the  appellant. 

We  think  the  decree  in  this  case  should  be  construed  as 
foreclosing  all  the  liens  held  by  the  appellant  junior  to  the 
mortgage  therein  foreclosed,  and  no  other.  To  construe  it  as 
barring  the  senior  lien  held  by  the  appellant  would  be  to  give 
it  an  effect  never  contemplated  by  the  parties  to  the  suit. 
The  mortgage  which  the  appellant  now  seeks  to  foreclose  was 
in  no  way  involved  in  that  suit,  and  he  was  not  called  upon  to 
Bet  it  up.  For  these  reasons  we  are  of  the  opinion  that  the  facts 
found  by  the  court  do  not  bar  his  right  to  have  the  same  fore- 
closed as  against  the  appellees,  Beatty,  Mitchell,  and  Beatty. 

The  case  of  the  savings  bank  against  the  appellant  stands 
upon  entirely  different  ground.  In  that  case,  the  plaintiffs 
called  in  question  all  the  liens  held  by  the  appellant,  and  al- 
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leged  ttiat  ffaey  wore  subordStiate  to  the  lien  of  the  mortgage 
tiien  in  salt.  To  proteet  hie  right  to  a  Benior  Ikn,  under  theee 
allegationB,  it  was  necessary  to  plead  it.  This  he  did  not  dO| 
and,  having  ftiiled  in  this  regard,  the  decrra  rendered  in  the 
eanse  estops  him  from  asserting  that  he  held  any  snch  lien: 
Makers  Y.  Templettm,  92  Ind.  447;  JEtna  Life  Ins.  Co.  ▼.  Finch^ 
84  Ind.  801;  Ulrieh  ▼.  DrischeU,  88  Ind.  854;  Fitzpairiel  t. 
PajKi,  89  Ind.  17;  WoodwoHh  ▼.  Zimmerman,  92  Ind.  849. 

Nor  do  we  think  the  facts  make  a  case  calling  fbr  the  exer- 
cise of  the  inherent  power  of  a  court  of  equity  to  set  aside  a 
judgment  obtained  by  fraud  or  rendered  through  the  mistake 
of  the  court.  It  ie  not  claimed  that  any  fraud  was  perpetrated 
upon  the  court,  and  the  court  certainly  made  no  mistake. 
The  appellant  had  no  right  to  rely  upon  a  statoment  of  the 
clerk  in  the  attorney's  office  av  against  the  allegations  in  the 
complaint  against  him.  The  case  fttUs  within  that  class 
where  tlM  mistake  is  to  be  accounted  the  misfortune  of  the 
party  rather  than-  the  wrong  of  his  adversary,  and  one  in 
which  a  strong  case,  indeed,  must  be  made  to  warrant  the 
interference  of  a  court  of  equity:  RaUiff  v.  Stretchy  180  Ind. 
282;  Davis  ▼.  Barton,  180  Ind.  899. 

In  our  opinion  the  court  did  not  err  in  its  conclusions  of 
law  so  far  as  they  relato  to  lot  numbered  106. 

Judgment  reversed  as  to  the  appellees  Beatty,  Mitohell,  and 
Beatty,  with  directions  to  restate  the  conclusions  of  law  as  to 
them  in  accordance  with  this  opinion,  and  to  render  a  decree 
foreclosing  the  mortgage  of  the  appellant  as  to  lot  71  in  Wood* 
ruff  Place,  and  as  to  the  other  appellees  the  judgment  of  the 
Marion  superior  court  is  affirmed. 

Jin»aiiBfTt^ToBaoLo«ms  ov  Junom  Mobxoaob  is  Rh  AjoujaajnA, 
One  holding  a  Mnior  mortgage,  the  auperiority  off  which  it  not  drmwn  in 
qnestioQ  by  a  biU  to  foredoBO  a  junior  mortgage  is  not  diTOSted  of  his  prior 
right  by  the  ordinary  decree  of  foreoloaare  therein,  nor  wiU  his  soperior 
right  be  placed  in  issne  by  making  him  a  party  to  raoh  bill  and  alleging 
therein  that  he  elatme  tiUa  by  deed  or  otherwise:  BtmeU  r.  Siill,  63  Vt.  4901 
26  Am.  St.  Rep.  777.  As  to  the  general  rule  that  a  former  judgment  is  oon* 
elnsiTe  only  as  to  matters  directly  in  issue  in  the  former  suit,  see  note  to 
JDng  ▼•  Ofiase,  41'  Am.  Dec;  082,  683.  On  the  other  hand,  where  one  is  made 
ft  party  to  fandosare  proceedings,  and  has  knowbdge  of  faots  that  would 
protect  his  rights  in  said  action,  and  fails  to  appear  and  assert  his  rigfat% 
bnt  suffers  default,  he  is  bound  by  the  judfl;ment  rendered  in  the  foroolosnre 
proceeding:  De  Haven  ▼•  JHuaelman,  123  Ind.  62. 

Relief  in  Eqititt  aoaivst  Jxmauwm  Pbocubsd  bt  Fbaud:  See  (?He- 
wold  ▼.  ifidbt,  182  HL  494;  22  Am.  St.  Rep.  649;  and  notes  to  Oliver  t.  Frv^^ 
19  Am.  Dee.  603-61S;  wad  to  Ormuoaidi  t.  Jf<qr,  82  Aas.  81  Bep.  661 
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Grrr    of   Fort   Wayne   v.    Lake    Shobb    and 
MiOHiQAN  Southern  Railway  Co, 

[182  IxniAjrA,  598.] 

MmnoirAL  Co&poratioiib  — Liicitatiov  of  Axaar  to  Alunati  Prof* 
MBT7.  —  A  muQioipal  oorporatioa  posseasea  implied  power  to  alienate  or 
dispose  of  its  properly,  real  or  personal,  of  a  priTarfee  nmtnre,  tmlesa  re- 
•tcained  by  charter  or  statate,  bat  it  eanncit  dispose  of  property  of  a 
pnblio  natnre  in  Tiolation  of  the  tmsts  npon  whioh  it  is  held. 

BiumciPAL  CoBPo«ATiONa  —  PowcR  TO  Aliinatb  Public  Profbrtt  bb* 
lOBB  Dbdioatiok.  —  When  property  is  pwrchased  in  fee-simple  by  a 
mnnicipal  corporation  for  a  public  use,  it  may  alienate  snch  property 
before  it  is  dedicated  to  snch  nse^  bat  it  oannot  convey  smoh  property 
after  it  has  been  aetnally  dedicated  to  a  pnblic  Qseu 

liumciPAL  Corporations  —  Powbr  to  Aubbatc  Propbbtt  bbfobb  Dbdi. 
OATioif  TO  PaBLio  XTsB.  —  Althongh  a  deed  which  Tests  the  foe-simple 
to  property  in  a  manicipality  may  be  of  aneh  eharacter  as  to  dedicate  it 
to  a  pnblio  nse,  yet  when  the  deed  Tests  saeh  title  in  iik%  city  withont 
limitation  or  restriction  as  to  its  alienation,  the  city  may  alienate  it  for 
a  private  nse  at  any  time  before  it  is  dedicated  to  a  pnblic  nse. 

MamCIPAL  GOBPOR AXIOMS  —  AlIBMATION  OV  PROPBRTT  BT — RbSERTATIOM 

ni  Dbbd.  —  When  a  city  conveys  land  to  a  railroad  company,  and  in 
the  deed  reserTes  the  right  to  cross  the  railroad  traoks  with  its  stroeta 
when  the  city  shall  haTC  made  an  addition  thereto  of  certain  land, 
it  cannot  enforoe  snoh  reserration  until  it  has  made  such  addition. 
The  resenration  in  the  deed  will  not  be  extended  beyond  its  express 
terms. 

tCUBIOIPAL  OORPORATIOHB  —  PoWBR  Of  TO  TaKB  RaILROAD  RiOHT  OP  WaT 

BOB  fliBHWAT.  —  A  mnnicipal  corporation,  in  the  absenoe  of  legislation 
czpressly  or  byneoessary  implication  anthorising  it^  cannot  take  part  of 
the  right  of  way  of  a  railroad  company  by  the  constrnction  of  a  pnbUo 
•treet  thereon  opened  longitudinally. 

MmnoiPAi.  CoRPO&ATioiiB  ^Powbb  to  Ditbrt  Propbbtt  from  Onb  Pobud 
UflB  to  Abotbodl  When  property  is  once  dedicated  to  a  certain  pnb- 
lio not,  a  dty  oannot  take  it  for  another  and  different  pnblto  nse  with* 
out  express  legislatiTo  anthori^. 

HiOHWATB — Riobt  TO  O0N8TBUOT  AOB088  Railroad  Traok.  —  Railroad 
oompanies  or  other  private  corporations  acquire  the  right  to  construct 
mads,  mibject  to  the  dommartt  sight  of  the  state  to  cross  snch  roads 
whenevor  the  publio  necessity  demands  that  now  roads  or  atreets  shall 
be  opened;  and  the  general  power  to  open  highways  or  streets  carries 
with  it  the  power  to  construct  them  across  railroad  tracks,  subject  to  the 
limitation,  however,  that  such  crossing  must  be  constructed  at  a  point 
where  the  use  of  the  highway  win  not  deprive  the  vaUfoad  company  of 
Ibe  wm  of  its  traoks. 

Ibattmia  Domain — Afcbopbiatiov  to  Publio  XJsb — Ditbbbion  to  Ab- 
OSHKB  Usa.  ^  When  land  is  appropriated,  jpnrsuant  to  legialatlve  au- 
thority, to  an  important  public  nse^  a  subsequent  grant  cannot  be  held 
to  anthorise  the  same  land  to  be  taken  lor  a  oso  whoDy  inconsistent 
with  and  wfaooh  superasdas  the  former  ns^  unless  it  appoaus,  by  express 
words  or  bf  nsnewiry  impliftation,  that  sash  is  the  h^gialafcive  intent. 
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H^  CoUrickj  for  the  appellant. 

O.  0.  Oreefif  0.  O.  OeUendann&r^  and  J.  H.  Baker^  for  tbo 
appellee. 

CoFFBY,  J.  This  was  an  action  brought  by  the  appellee 
against  the  appellant,  the  city  of  Fort  Wayne,  to  enjoin  the 
latter  from  opening  a  btreet  across  the  yard  and  tracks  of  the 
appellee  situated  within  the  limits  of  the  city.  The  material 
facts  in  the  case,  as  they  appear  in  the  special  findings  of  the 
court,  are,  that  in  the  year  1866,  the  city  of  Fort  Wayne  ao- 
quired  a  tract  of  land  in  fee-simple,  by  purchase  and  deed, 
contiguous  to  the  city,  for  the  purpose  of  a  public  park.  The 
deed  to  the  city  contained  no  limitation  nor  conditions  as  to 
the  purpose  for  which  the  land  was  purchased  or  was  to  be 
used,  nor  did  it  contain  any  restrictions  as  to  the  power  of  the 
city  to  convey  the  same.  On  the  twenty-third  day  of  March, 
1869,  and  before  any  steps  had  been  taken  to  convert  the 
ground  into  a  public  park,  the  common  council  of  the  city 
adopted  a  resolution  by  the  terms  of  which  it  granted  to  the 
Fort  Wayne,  Jackson,  and  Saginaw  Railroad  Company  twenty 
acres  of  the  land  off  the  west  side  of  the  tract,  upon  the  con- 
dition that  the  railroad  compafiy  should  run  its  line  through 
the  tr<ict  so  granted,  and  locate  its  depots  for  local  purposes 
thereon,  and  also  locate  any  shops  it  might  find  necessary  to 
build  at  Fort  Wayne  upon  the  same  tract;  and  upon  the  fur- 
ther condition  that  the  property  and  the  north-side  addition 
to  Fort  Wayne  should  become  annexed  to  and  become  a  part 
of  the  city  of  Fort  Wayne.  The  resolution  further  provided 
that  when  the  railroad  company  had  complied  with  the  con- 
ditions of  the  grant  the  mayor  of  the  city  should  execute  to  it 
a  deed  of  conveyance  for  the  land  donated.  The  city  also  re- 
served the  right  to  cross  the  tracks  of  the  appellant  whenever 
it  should  determine  to  lay  off  an  addition  composed  of  the 
remainder  of  the  tract. 

The  donation  of  this  land  was  made  for  the  purpose  of  in- 
ducing the  railroad  company  to  make  the  city  of  Fort  Wayne 
its  southern  terminus,  and  to  induce  it  to  locate  its  depots  for 
local  purposes  and  its  shops  thereon.  Prior  to  February,  1871, 
the  railroad  company  accepted  the  donation  on  the  terms  and 
conditions  expressed  in  its  resolution,  took  possession  of  the 
land,  and  constructed  its  road-bed  through  the  same,  pat  in 
side-tracks  and  switches,  and  erected  a  depot  buifding  thereon 
on  the  faith  of  the  resolution,  and  located  its  yards  on  the 
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groand  for  making  up  its  trains,  storing  oars,  and  conducting 
its  business  as  a  passenger  and  freight  railroad,  and  prior  to 
the  twelfth  day  of  March,  1872,  had  expended  in  so  doing 
several  thousand  dollars.  On  the  twelfth  day  of  March,  1872, 
the  common  council  of  the  city  passed  a  resolution  dirtscting 
the  mayor  of  the  city  to  execute  to  the  railroad  company  a 
deed  for  the  land,  which  he  accordingly  did  on  the  twenty-sixth 
day  of  the  same  month. 

At  the  time  the  first  resolution  above  referred  to  was  adopted, 
one  Edgerton  was  a  member  of  the  common  council  of  the 
city  of  Fort  Wayne,  and  he  was  at  the  same  time  vice  presi- 
dent of  the  railroad  company. 

The  common  council  consisted  of  sixteen  members,  nine 
of  whom  voted  for  the  resolution  and  seven  against  it,  Edger- 
ton voting  for  the  resolution;  but  when  the  last  resolution, 
directing  the  mayor  to  execute  the  conveyance,  was  passed, 
Edgerton  was  not  a  member  of  the  common  council.  On  the 
eighth  day  of  April,  1878,  the  common  council  of  the  city  of 
Fort  Wayne  passed  a  resolution  attempting  to  rescind  both 
the  resolutions  above  mentioned  upon  the  alleged  ground  that 
the  city  had  no  power  to  bargain  away  the  land  therein  de- 
Bcribed,  and  upon  the  alleged  ground  that  the  railroad  com- 
pany had  not  complied  with  the  conditions  of  the  grant.  The 
resolution  also  required  the  city  attorney  to  take  such  steps 
as  might  seem  to  him  necessary  to  avoid  the  deed  executed 
by  the  mayor  of  the  city,  but  so  far  as  appears  no  action  was 
taken  by  him.  On  the  thirty-first  day  of  December,  1879,  the 
Fort  Wayne  and  Jackson  Railroad  Company  succeeded  to  all 
the  rights  of  the  Fort  Wayne,  Jackson,  and  Saginaw  Railroad 
Company,  and  on  the  twenty-fourth  day  of  August,  1882,  the 
Fort  Wayne  and  Jackson  Railroad  Company  leased  all  its 
property  to  the  appellee  for  the  period  of  one  hundred  years. 

By  a  proceeding  instituted  for  that  purpose,  regular  on  its 
face,  the  city  of  Fort  Wayne,  by  its  common  council,  has  or- 
dered an  extension  of  Fourth  Street  in  said  city,  so  as  to 
cross  the  yard  and  tracks  of  the  appellants  about  250 
feet  from  the  south  end  of  the  yard.  In  this  proceeding 
the  property  was  treated  as  belonging  to  the  city  of  Fort 
WaynCi  and  for  this  reason  neither  the  appellee  nor  the  rail- 
read  companies  from  which  it  derives  its  title  were  made 
parties  to  the  proceeding  or  given  any  notice  thereof  in  any 
manner  whatever.  At  the  point  where  Fourth  Street,  if  ex« 
tended,  will  cross  the  appellee's  yard  it  has  six  tracks  used 
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for  Btoring  cfirs,  weighing  ears,  making  up  trains,  etc.,  and  bj 
opening  Foarth  Street  as  proposed  it  will  prerent  the  weigh- 
ing of  cars,  and  will  render  the  south  end  of  the  yard  oBelesa 
for  the  purposes  for  which  it  was  constructed.  On  an  average 
140  cars  are  handled  each  day  on  these  tracks,  one  half  of 
which  belongs  to  the  Fort  Wayne,  Cincinnati,  and  Louisville 
Hailroad  Company,  which  xises  this  yard  as  its  northern  ter- 
minus. This  latter  railroad  company  has  built  round-houses 
and  repair  shops  on  the  land  donated  as  above  by  and  with 
consent  and  aid  of  the  city  of  Fort  Wayne,  and  it  has  a  con- 
tract with  the  appellee  by  the  terms  of  which  it  uses  the 
tracks  and  depot  of  the  latter  in  the  transaction  of  its  business 
at  Fort  Wayne  as  its  southern  terminus,  and  without  the  use 
of  this  yard  it  cannot  transact  its  business.  The  extension  of 
Fourth  Street  will  greatly  discommode  and  diminish  the 
business  of  the  appellee  and  its  yard  and  station  grounds,  and 
impair  the  value  of  its  property  and  franchise.  By  reason  of 
the  number  of  tracks  and  their  necessary  use  in  moving  trains 
and  transporting  and  weighing  freight-cars  it  will  be  danger- 
ous to  life  and  limb  for  the  public  to  travel  on  said  street  ex- 
tended across  the  appellee's  yard  as  proposed.  In  constructing 
and  preparing  this  yard  and  depot  there  has  been  expended 
about  the  sum  of  thirteen  thousand  dollars,  and  the  use  of 
this  yard  and  station  is  necessary  to  the  appellee  in  conduct- 
ing its  business  at  the  city  of  Fort  Wayne. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law 
that  the  appellee  was  entitled  to  a  permanent  injunction  en- 
joining the  city  of  Fort  Wayne  from  extending  Fourth  Street 
across  its  yard  and  tracks  at  the  point  described  in  the  com- 
plaint. 

The  correctness  of  this  conclusion  is  questioned  by  the  a^ 
eignment  of  error  upon  this  appeal. 

It  is  contended  by  the  appellant  that  the  conclueion  oJT  law 
stated  by  the  court  is  erroneous  for  the  reasons, — 

1.  That  the  city  of  Fort  Wayne  had  no  power  to  donate  or 
^eonvey  the  land  in  question  for  the  jMirpose  of  a  railroad,  be- 
aause  it  was  purchased  to  be  used  by  the  people  as  a  puUie 
park. 

S.  Because  Edgerlon,  who  voted  for  the  donation  as  a  mem- 
ber of  the  common  council,  was,  at  the  time  of  so  votingi 
vice-president  of  the  railroad  eompanyi  and  that  the  donation 
was  for  that  reason  void. 
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8.  Because  the  city,  in  its  grant  to  the  railroad  company, 
nseired  the  right  to  cross  its  tracks. 

The  general  rule  is  that  municipal  corporations  possess  the 
ineidental  or  implied  right  to  alienate  or  dispose  of  the  prop- 
erty, real  or  personal,  of  the  corporation,  of  a  private  nature, 
unless  restrained  by  charter  or  statute:  2  Dillon  on  Municipal 
Corporations,  8d  ed.,  669;  Shannon  y.  O^BoyUy  61  Ind.  665; 
1  Washburn  on  Real  Property,  8d  ed.,  64;  Reynoldi  v.  Commta- 
iwner  eto.,  6  Ohio,  204;  Beach  y.  Haynei^  12  Vt.  16;  Jamison  y. 
FepianOj  43  Mo.  666;  97  Am.  Dec.  414;  Board  etc.  y.  Patterson^ 
66  111.  Ill ;  Platter  y.  Board  etc.,  103  Ind.  860;  Newbold  Y.  Glenn, 
«7  Md.  489. 

Municipal  corporations  cannot  dispose  of  property  of  a  pub* 
lie  nature  in  Yiolation  of  the  trusts  upon  which  it  is  held,  nor 
of  a  public  common;  but  there  is  a  distinction  between  prop- 
erty purchased  for  a  public  common  and  not  ]ret  dedicated, 
mod  property  which  is  purchased  for  that  purpose  and  actually 
dedicated  to  that  use. 

The  case  of  Beach  y.  HayneSy  12  Vt  15,  is  very  much  in 
point  here.  In  that  case  land  had  been  purchased  for  a  public 
common,  and  it  was  so  expressed  in  the  deed  of  conveyance, 
but  before  it  was  actually  dedicated  to  that  use  it  was  con- 
▼eyed  away  by  the  town  of  Westford,  in  which  was  YCBted  the 
fee-simple  title,  and  it  was  held  that  such  conveyance  vested 
in  the  grantee  a  good  title;  but  in  the  later  case  of  State  y. 
Woodwardf  23  Vt  92,  it  was  held  that  a  municipal  corporation 
could  not  convey  away  a  public  common  after  it  had  been 
sctually  dedicated  to  the  public  use.  Of  course,  the  deed 
which  Tests  title  in  the  municipality  may  be  of  such  a  char- 
acter as  to  dedicate  the  property  to  the  public  \ise,  but  such 
IB  not  the  case  here.  The  deed  to  the  city  of  Fort  Wayne  for 
tiM  land  in  controversy  vested  in  it  the  fee-simple  title  with- 
sot  limitation  or  restriction  as  to  its  alienation.  Such  being 
the  case,  we  think  the  city  had  the  power  to  convey  it  for 
yriYate  me  at  any  time  before  it  was  dedicated  as  a  public 
park.  Sucih  seems  to  be  the  tenor  of  all  the  authorities  upon 
ihsaabjeei. 

We  leoognise  the  doctrine  announced  in  the  case  of  Fori 
Wdyn§  Y.  Bomnthaly  76  Ind.  166,  89  Am.  Rep.  127,  as  sound, 
bst  in  tbstt  case  Bosenthal  made  a  contract  with  himself, 
while  hers  the  contract  was  not  between  Bdgerton  and  the 
city,  bat  between  the  city  and  the  railroad  company.  If  that 
eontract  depended  upon  the  vote  of  Edgerton,  and  there  had 
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been  no  farther  action  taken  bj  the  city  council,  we  would 
have  a  question  quite  different  from  the  one  here  presented, 
for  in  this  case  it  appears  hy  the  findings  of  the  court  that  a 
sufficient  number  of  councilmen  voted  for  the  resolution  grant- 
ing the  land  to  the  railroad  company  to  pass  it  without  count- 
ing the  vote  of  Edgerton,  while  the  deed  of  conyeyance  was 
executed  pursuant  to  a  resolution  passed  by  the  common 
council  at  a  time  when  he  was  not  a  member.  Treating  the 
first  resolution  as  voidable  on  account  of  Bdgerton's  connec- 
tion with  its  adoption,  we  think  the  subsequent  action  of  the 
common  council  fully  ratified  it 

The  adoption  of  these  resolutious  was  not  a  judicial  act,  but 
was  legislative  or  ministerial:  Platter  v.  Board  etc.f  103  Ind. 
860. 

We  are  unable  to  perceive  how  the  reservation  of  the  right 
to  cross  the  tracks  of  the  railroad  company  in  the  event  the 
city  of  Port  Wayne  should  lay  off  an  addition  can  have  a  con- 
trolling influence  in  this  case,  for  it  does  not  appear  that  the 
city  has  laid  out  any  addition. 

The  general  rule  is  that  a  reservation  in  a  deed  cannot  be 
extended  beyond  its  terms,  and  the  right  of  the  city  to  cross 
the  railroad  track  is,  by  the  terms  of  the  reservation,  limited 
to  the  time  when  the  city  shall  elect  to  lay  out  an  addition 
composed  of  the  remainder  of  the  land  held  by  it  under  its 
purchase  for  a  public  park:  Nicholson  v.  Caress^  45  Ind.  479; 
2  Devlin  on  Deeds,  sec.  979;  Jackson  v.  Hudson^  S  Johns.  376; 
8  Am.  Dec.  500. 

The  question  as  to  whether  the  city  of  Fort  Wayne,  under 
present  legislation,  possesses  the  power  to  appropriate  the  land 
described  in  its  order  for  the'extension  of  Fourth  Street  is  one 
of  much  more  difficulty.  That  there  is  a  broad  distinction 
between  taking  a  part  of  the  right  of  way  of  a  railroad  com- 
pany for  a  public  street  by  constructing  the  street  longitudi- 
nally, and  by  taking  it  by  crossing  the  right  of  way  at  right 
angles,  seems  to  be  too  plain  for  controversy.  The  right  to 
take  longitudinally  is  quite  different  from  the  right  of  cross- 
ing, and  is  governed  by  entirely  different  rules.  All  the  au- 
thorities are,  we  believe,  to  the  effect  that  a  municipal  cor- 
poration, in  the  absence  of  legislation  expressly  or  by  ne- 
cessary implication  authorizing  it,  cannot  take  part  of  the 
dght  of  way  of  a  railroad  company  by  the  constructioD 
of  a  public  street  opened  longitudinally.  The  decisions  so 
holding  rest  upon  the  ground  that  where  property  is  once 
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dedicated  to  a  pablic  use,  it  cannot  be  taken  for  another  and 
different  public  nee  without  express  authority.  It  is  not 
doubted,  however,  that  the  legislature  may  grant  such  au- 
thority. Private  corporations  acquire  the  right  to  construct 
roads,  subject  to  the  dominant  right  of  the  state  to  cross  such 
road  whenever  the  public  necessity  demands  that  new  roads 
or  streets  shall  be  opened,  and  for  this  reason  it  is  held  that 
the  general  power  to  construct  and  open  streets  or  other  public 
highways  carries  with  it  the  power  to  construct  them  across 
railroad  tracks:  Elliott  on  Roads  and  Streets,  169;  Lake  Erie 
etc.  R.  R.  Co,  V.  KokomOy  130  Ind.  224;  State  v.  Easton  etc. 
R.  R.  Co,,  36  N.  J.  L.  181;  Morris  etc.  R.  R.  Co.  v.  Central  R.  R. 
Co.  etc.,  31  N.  J.  L.  206;  Baltimore  etc.  T.  P.  Co.  v.  Union  R.  R. 
Co.,  35  Md.  224;  6  Am.  Rep.  397;  Little  Miami  etc.  R.  R.  Co. 
V.  DaytoHy  23  Ohio  St.  510;  SL  Paul  etc.  Ry  Co.  v.  Minneajwlis, 
85  Minn.  141;  President  etc.  v.  Village  of  Whitehall,  90  N.  Y. 
21;  Albany  etc.  R.  R.  Co.  v.  Brownell,  24  N.  Y.  345. 

While  the  construction  of  a  street  or  other  public  highway 
across  a  railroad  track  is  generally  attended  with  some  in- 
convenience to  the  company,  yet  it  is  not  ordinarily  inconsis- 
tent with  the  use  of  the  railroad  for  the  purposes  for  which  it 
was  constructed. 

But  even  this  rule,  which  allows  the  construction  of  streets 
and  other  public  highways  across  railroad  tracks,  has  its  lim- 
itations. 

They  cannot  be  so  constructed  where  by  so  doing  the  rail 
road  would  be  unable  to  use  its  tracks  at  the  point  of  the 
crossing  for  the  purposes  for  which  they  were  constructed. 
In  other  words,  the  crossing  must  occur  at  a  point  where  the 
use  of  the  highway  or  street  will  not  deprive  the  railroad  of 
the  use  of  its  tracks.  Thus,  in  the  case  of  Little  Miami  etc. 
R.  R.  Co.  V.  Dayton^  23  Ohio  St.  510,  it  was  said  by  the  su- 
preme court  of  Ohio:  '^But  where  land  is  appropriated,  pur- 
suant to  legislative  authority,  to  an  important  public  use,  a 
subsequent  grant  cannot  bo  held  to  authorize  the  same  land 
to  be  taken  for  a  use  wholly  inconsistent  with,  and.  which,  in 
the  actual  circumstances,  must  necessarily  supersede  the 
former  use,  unless  such  appear,  by  express  words  or  by  neces- 
sary implication,  to  be  the  legislative  intent." 

To  the  same  effect  is  Albany  etc.  R.  R.  Co.  v.  Brownell,  24 
N.  Y.  345.  In  each  of  these  cases  there  was  an  attempt  to 
oonstmct  highways  across  the  railroad  tracks  of  the  compa- 
nies ioTolyed  in  the  controversy. 
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It  appears  bj  the  special  findings  in  the  case  now  undm* 
eonsideration  that  the  extension  of  Fourth  Street  across  the 
tracks  and  yards  of  the  appellee  will  prevent  the  weighing  of 
freight  at  that  point,  and  will  render  the  south  end  of  the 
yard  useless  for  purposes  for  which  it  whs  constructed;  that 
it  will  greatly  discommode  and  diminish  the  business,  and  its 
yard  and  station  grounds,  and  impair  the  value  of  its  prop- 
erty and  franchise,  and  that  it  will  be  dangerous  to  life  and 
limb  for  the  public  to  travel  over  the  street  when  so  extended 
by  reason  of  the  number  of  tracks  and  the  use  to  which  they 
are  necessarily  put 

In  view  of  these  facts  we  are  constrained  to  hold,  under  the 
authorities  cited,  that  under  present  legislation  the  city  of 
Fort  Wayne  is  not  authorized  to  extend  Fourth  Street  in  the 
manner  contemplated.  The  use  of  such  a  crossing  would 
be  destructive  of  the  use  of  the  tracks  of  the  appellee  at  thia 
point  in  the  manner  they  are  now  used.  In  such  case  the 
authority  of  the  municipal  corporation  to  make  such  a  cross- 
ing must  appear  in  some  statute  either  expressly  or  by  neces- 
sary implication. 

Our  attention  has  not  been  called  to  any  such  statute,  and 
we  know  of  none. 

There  are  some  other  questions  in  the  case  of  minor  im- 
portance, but  as  we  have  reached  the  conclusion  that  the  city 
of  Fort  Wayne  is  without  power  to  make  the  crossing  in  dis- 
pute, they  need  not  be  noticed. 

We  are  of  the  opinion  that  there  is  no  error  in  the  record 
tor  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

Municipal  Comporations  -^  Powbb  to  Auxnati  Pbofbrtt. — Th«  powvr 
of  a  maaioipal  corporation  to  oonvey  property  of  all  kinds  diffan  in  no  oi- 
■ential  particular  from  the  power  of  a  natural  person  nnder  like  cireom- 
stances:  SiaU  T.  LaeUde  OcuUgfU  Co.,  102  Ma  472;  22  Am.  St  Rap.  789L 
Tho  limitation  on  this  power  where  property  is  held  in  tmst  for  the  pnblio 
was  recognised  in  Tnuteet  r.  Mayor^  83  N.  J.  L.  18;  97  Am.  Deo.  696;  San 
FrancUeo  ▼.  lUell,  80  Cal.  67. 

Eminent  Domain.  —  As  to  the  condemnation  of  corporate  property  for 
pnblic  nses,  see  extended  note  to  Appeal  <^  Shanm  Railway  On.,  9  Am.  at. 
Bep.  137-147.  That  the  right  to  exercise  the  power  of  eminent  **'-— *r 
mast  be  conferred  by  dear  and  express  terms,  or  by  neoenary  in^lioatio^ 
■ee  pages  142-144  of  that  note;  to  the  same  effeot,  see  /«  re  Mayor  ^Mem 
Tark  etc,  185  K.  Y.  253;  81  Am.  St  Rep.  825.  A  railroad  oompany  oannot 
MOTert  its  right  of  way  into  storeroom  for  its  cars  and  call  it  a  ''yard,* 
Mid  thoa  prevent  a  street  from  crossing  its  right  of  way:  Oommitmomert  t. 
D9tnU0icJty  Co.,  98  Mich.  58. 
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Consolidated  Tank  Linb  Company  u  Hunt. 

[^  Iowa*  6.] 

BzKXPTiom — Laborxb,  Who  vl — One  who  ia  the  head  of  a  family  and 
who  eami  his  living  by  the  sale  of  oils  at  retail  from  a  tank  wagon, 
sometimes  driven  by  himself  and  sometimes  by  his  minor  son,  is  a  laborer 
who  habitually  earns  his  living  by  the  nse  of  a  team  and  wagon,  and  he 
IB  eotiiled  to  hold  them  as  ezemnt  from  execution,  althoagh  he  also 
makes  small  and  iofreqaent  sales  of  oil  from  his  storeroom. 

W.  W.  Monrnafif  for  the  appellant. 

Clark  and  HiUy  and  J.  R,  Good^  for  the  appellee. 

OBANQHBy  J.  The  teetimooy  gives  sapport  to  the  following 
fitets:  That  the  defendent  is  a  resident  of  Page  County,  Iowa, 
a  married  man,  and  the  head  of  a  family;  that  prior  to 
March,  1889,  he  was  engaged  in  selling  oils  and  gasoline  at 
Oarinday  Iowa;  that  after  that  he  was  engaged  in  a  retail 
trade  of  those  articles,  having  a  place  of  bnainess  known  as 
headqtiarters  in  the  back  room  of  a  building  on  the  north  dde 
of  the  square  in  Clarinda;  from  these  *'  headquarters  "  for  a 
time  he  deliv«*ed  his  sales  in  an  ardinary  wagon,  and  after- 
ward from:  the  wagon  in  suit,  known  as  a  '^  tank  WHgon." 
The  wholeeale  trade  was  discontinued  June  27, 1889,  for  which 
trade  his  oils  had  been  stored  near  the  depot  After  the  dia« 
oontinnanee  of  the  wholesale  trade,  his  oils  for  the  retail  trade 
were  stored  at  and  delivered  from  the  *'  headqtiarters."  A  few 
sales  were  made,  including  the  delivery,  at  the  headquarters; 
but  the  general  business  was  carried  on  by  orders  being  left 
at  headquarters  to  be  filled  about  the  city  from  the  tnnk 
wagon,  wad  in  some  cases  cans  would  be  set  out  by  the  cus* 
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tomers,  and  these  were  also  filled  from  the  iragoa.  At  tiDfies 
the  oils  would  be  paid  for  at  headquarters,  but  generallj  at 
the  place  of  delivery.  The  team  for  the  purpose  of  delivering 
the  oils  was  sornetimes  driven  bj  the  defendant  in  person, 
and  sometimes  by  bis  minor  son,  sixteen  y^ars  of  age.  At 
times  both  were  with  the  team.  The  evidence  favors  the  Tiew 
that  most  of  the  timi  the  son  was  with  the  team  and  deliv- 
ered the  oils,  but  performed  such  service  for  his  father. 

The  oils  were  received  at  headquarters  in  quantities  of  from 
three  to  five  barrels  at  a  time.  The  team,  harness,  and  wagon 
were  used  by  the  defendant  in  this  business,  and  the  business 
is  the  defendant's  means  of  earning  a  living.  The  appellant 
insists  that  the  facts  do  not  sustain  the  action  of  the  court. 
His  counsel  states  his  view  of  the  law  in  these  words:  *'  In 
my  judgment  the  right  has  been  clearly  defined  by  statute, 
and  under  the  statute,  in  order  to  maintain  the  exemption, 
the  debtor  must  show  that  he  is  a  teamster  or  other  laborer, 
who  by  bis  personal  use  of  the  property  habitually  earns  his 
living." 

The  statute  to  be  construed  is  as  follows:  **  If  the  debtor  is  a 
resident  of  this  state,  and  is  the  head  of  a  family,  he  may  hold 
exemptfrom  execution  the  following  property:  •  •  •  •  the  horse 
or  team,  •  •  •  .  the  wagon  or  other  vehicle,  with  a  proper 
harness  or  tackle,  by  the  use  of  which  the  debtor,  if  a  physi- 
cian, public  oOScer,  farmer,  teamster,  or  other  laborer,  habit- 
ually earns  his  living."  It  is  conceded  on  authority  that  the 
statute  is  to  receive  a  liberal  construction.  It  would  be  a  grave 
disregard  of  the  concession  were  we  to  hold  to  the  view, 
claimed  by  the  appellant,  that  because  the  team  was  driven 
by  the  son,  though  for  the  father,  the  debtor,  he  is  not  within 
the  provisions  of  the  law  as  to  exemptions.  Let  us  suppose  one 
who  is  a  laborer  or  teamster,  and  earns  bis  living  by  the  per- 
sonal use  of  his  team  is  disabled,  we  will  say,  totally,  and  a 
minor  son,  by  the  use  of  a  team,  supports  the  family.  Will 
it  be  said  that  the  owner,  if  a  debtor,  loses  his  right  of  ex- 
emption? Confining  ourselves  to  the  literal  definition  of  the 
word  ^Mabbrer"  or  ^'teamster"  as  quoted  in  argument,  such 
a  result  might  follow;  but,  looking  to  the  law  and  the  pur- 
poses of  its  enactment,  there  is  no  difficulty  in  saying  that 
such  a  case  is  clearly  within  its  purview,  and  that  the  debtor 
would  come  within  the  statutory  meaning  of  the  word  *^  team- 
ster "  or  "  laborer."  If  a  widow,  who  is  the  head  of  a  family, 
and  also  a  debtor,  owns  a  team,  by  the  use  of  which  her  living 
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is  supplied,  may  she  be  divested  of  this  means  of  earning  a 
living  merely  because  she  does  not  in  person  perform  the  la* 
bor  of  driving  the  team?  These  plain  propositions  pave  the 
way  to  clearly  observe  the  legislative  purpose. 

It  is  strenuously  urged  that  the  defendant  is  not  a  teamster 
nor  laborer,  but  a  merchant,  and  as  such  is  not  entitled  to 
the  exemption.  It  is  true  the  defendant  is  engaged  in  a  small 
way  in  the  sale  of  merchandise.  He  has  a  back  room  of  a 
building,  used  more  for  storage  than  for  any  other  purpose, 
which  is  a  base  of  supplies  for  bis  delivery  system  or  business, 
and  the  business  is  carried  on  mainly  by  the  use  of  the  team, 
and  it  ia  manifest  that,  without  the  use  of  the  team,  be  has 
no  business  to  supply  a  living;  for  he  says  that  the  profits  of 
completed  sales  at  the  headquarters  would  not  pay  his  rent 
Any  person  thus  engaged  in  receiving  and  distributing  oils 
mast  be  said  to  be  a  laborer.  He  '*  is  one  who  labors  in  a  toil- 
some occupation.'^  The  use  of  the  team  is  necessary  to  carry 
on  the  occupation,  and  hence,  if  the  occupation  supplies  his 
living,  he  earns  his  living  by  the  use  of  his  team.  That  the 
living  is  not  wholly  so  earned  is  not  material.  The  same  ex- 
emption,  upon  the  same  conditions,  is  made  to  the  physician, 
public  officer,  and  farmer,  in  which  cases  it  will  be  readily 
understood  that  the  use  of  the  team  would  be  but  an  aid  to 
the  profession  or  calling.  If  a  physician  may  have  the  ex- 
emption as  an  aid  to  the  business  of  his  profession  by  which 
he  obtains  a  living,  why  may  not  the  laborer,  one  who  chops 
the  wood  in  the  forest,  or  quarries  the  rock  from  the  hillside, 
to  be  put  by  the  use  of  a  team  oa  the  market,  to  supply  his 
living,  have  the  same  protection  7  The  fact  that  the  laborer 
utilizes  his  efforts  in  the  way  of  an  independent  rather  than  a 
dependent  business,  should  not  operate  to  his  disadvantage. 
This  is  the  situation  of  the  defendant.  If  he  employed  another 
to  do  the  work  of  receiving  the  oils,  replenishing  the  tank,  and 
delivering  about  the  city,  the  employee  would  without  question 
be  a  laborer.  The  defendant  is  not  less  so  merely  because  he 
directs  and  owns  the  business,  besides  performing  the  labor. 

The  district  court  must  have  found  from  the  evidence  that 
the  defendant  was  within  the  statutory  meaning  a  teamster  or 
laborer,  and  that  finding  is  conclusive  upon  us,  unless  the 
record  affirmatively  shows  the  court  in  error,  and  we  do  not 
think  it  does.  The  case  of  Root  v.  Oay,  64  Iowa,  399,  sup* 
ports  oar  conclusion. 

Judgment  affirmed. 
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ExBCDTi03rs  —  Exemptions  ov  Labobkbs.  ~~  For  d«finitioiw  of  '*  tmrnrntm^ 
and  "laborer  "  nnder  the  California  Code»  see  Bruaie  t.  Cfr^lUK  84  OaL  909;; 
91  Am.  Deo.  695.  A  etenographer*!  wages  are  exempt  nnder  the  code  of 
Georgia^  which  eanmerates,  as  exempt,  the  wages  of  all  *'  jonmeymen,  me- 
chanics, and  day*iaborors ":  Abrahanu  ▼.  Anderaont  80  Gku  670;  12  Am.  St^ 
Bep.  274;  bat  an  agent  who  sells  goods  by  sample  is  not  within  the  meaning 
of  a  statute,  which  exempts  the  wages  of  a  *'  laboring  man  or  woman  fcooa. 
seixare"!  Wddner  r,  Ferguson^  42  Minn.  112;  18  Am.  St.  Rep.  495.  The 
doctrine  referred  to  by  the  conrt  in  the  principal  case,  that  the  exemption 
may  taJte  effect  though  the  person's  living  is  not  whdly  earned  by  meane  of 
the  exempt  article,  is  illnstrated  by  the  mling  in  £siiyra  v.  Baker^  16  Mich* 
373,  97  Am.  Dec.  158,  where  it  was  held  that  the  amonnt  of  time  which  tbe 
debtor  devotes  to  his  bnsiness  is  immaterial  in  determining  whether  he  ia 
entitled  to  claim  property  aa  exempt  on  the  ground  that  it  is  being  used  in 
that  bnsiness.  As  to  what  articles  are  exempt  as  being  *' necessary  toole 
or  instruments,  *'  see  references  to  cases  in  the  note  to  Wki^  r  Qammift  V 
Sti  Bep.  321. 


Cass  County  Bank  v.  Weber. 

[88  Iowa,  63.] 

FEAVDVLVEIT  OOVTETANCIS  BKTWKBN  HOSBAHD  AHD  WlFB.  —  When  a  wifs^ 

having  money  in  her  own  right,  givee  it  to  her  hnsband  for  general  nae 
without  any  agreement  or  expectation  that  it  is  a  loan  and  without  any 
obligation  for  ito  repayment,  the  transaction  cannot  generally  in  later 
years  be  made  the  means  of  protecting  the  insolvent  husband's  proportj 
against  his  creditors.  In  snoh  cases  the  transaction  will  generally  be 
deemed  to  have  been  made  withovt  consideration,  and  for  the  pnrpooo 
of  hindering,  delaying,  and  defmoding  creditors^ 

HonsTBAD  —  Partial  Uss  of  Buildiho  mm  Homb.  —  When  a  homestead 
daimauit  uses  a  particular  building  as  a  home,  the  whole  of  snch  bniid^ 
ing,  in  cases  of  controversy,  will  be  presumed  to  constitute  and  be  a  part 
of  the  homestead,  until  it  is  shown  by  the  adverse  party  that  some  spo- 
oific  portion  is  not  of  the  homestead  oharacter,  and,  therefore,  not  ez« 
empt. 

Hombstbad^- Partial  ITsb  of  Hotbl  as.  — When  a  two^tory  building  is 
need  in  part  as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms  on  the 
first  floor  nsed  for  hotel  purposes  are  also  nsed  by  the  family  as  a  pas- 
sage-way between  rooms  oeenpied  as  a  home  and  for  iogress  and  egress 
to  the  building,  and  the  seoond  story  of  the  boilding^  though  nsed  ez- 
dnsively  for  hotel  purposes,  is  inaccessible  except  throngh  that  part  oeen- 
pied as  a  homestead,  the  whole  building  must  be  treated  as  a  homestead* 
and  therefore  declared  exempt  from  execution. 

Action  to  set  aside  a  conveyance  from  husband  to  his  wife 
afl  in  fraud  of  plaintafiTs  rights  as  a  judji^ent  creditor.  Qtk 
November  20, 1886,  the  plaintiff  recovered  a  judgment  againrt 
Oeorge  Weber  for  $668.81.  On  April  16,  1885,  Qeorge  Weber 
executed  a  deed  of  conveyance  to  his  wife  to  eighty  acres  of 
land,  and  four  lots  in  the  city  of  Atlantic.    The  deed  to  her 
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vaa  in  oonaideration  of  money  held  by  her  ia  ber  owa  righi 
and  previoualy  loaned  by  ber  to  her  husband  for  hie  general 
nee,  without  any  agreement  for  its  repayment  The  four  lota 
in  the  city  of  Atlantic  are  claimed  by  Mrs.  Weber  aa  a  home* 
stead.    Judgment  for  plaintiff,  and  the  defendants  appeal. 

L  L.  De  Lano,  and  WiUard  and  WiUard^  Ibr  the  appellantu 

Temple  and  Phelpe  and  C.  F.iLoofburroWf  for  the  appellee. 

Gbasgbr,  J«  1.  This  case,  as  to  its  facts  in  detail,  ia  like 
many  another  where  a  wife  has  money  in  her  own  right  which 
■he  gives  to  her  husband  for  general  use,  without  any  agrees 
ment  or  expectation  that  it  is  a  loan,  or  creates  any  obligation 
for  payment,  until  in  later  years,  when,  through  the  yiciasif* 
lodes  of  fortune,  the  transaction  is  made  a  means  of  protects 
ing  her  husband's  property  against  his  creditors.  From  the 
evidence,  though  quite  conflicting  in  many  respects,  the  die* 
trict  conrt  found  that  the  conveyance  was  without  considera- 
tion and  for  the  purpose  of  hindering,  delaying,  and  defrauding 
the  creditors  of  George  Weber;  and,  after  considering  the  evir 
dence,  we  concur  in  its  conclusion. 

2.  The  more  difficult  question  in  the  case  is  that  of  home* 
stead  exemption.  The  property  claimed  as  a  homestead  is 
that  in  the  city  of  Atlantic,  lots  9,  10,  11,  and  12.  These  lots 
h«ve  eadi  a  frontage  of  25  foet  and  a  depth  of  140  foet  On  lot 
12  tbace  waa  originally  built  a  brick  building,  with  the  first 
fiber  destgned  for  a  buriness-room  and  living-rooms  above. 
The  property  was  afterward  sold  to  Dierkson  and  Hansen,  who 
eonverted  it  into  a  hotel  known  as  the  *'  Farmers'  Home.." 
The  first  story  was  made  into  two  rooms,  the  first  being  used 
as  an  office  and  bar-room,  and  the  other  as  a  dining-roomw 
This  building  is  fifty  feet  in  length  by  twenty«two  feet  in  widths 
The  second  story  is  reached  by  a  stairway  from  the  front  room 
or  office.  Underneath  is  a  cellar,  access  to  which  is  by  a 
stairway  from  the  dining«room.  North,  and,  as  we  understand^. 
on  the  side  of  this  brick  building,  was  built  a  frame  addition^ 
with  kitchen  and  bedroom.  Other  frame  additions  were  al8<i» 
made  to  the  brick  building,  in  which  were  a  sitting^rooai. 
and  bedroom  on  the  ground  floor  and  bedrooms  above^.  Be»* 
tween  the  sitting-room  and  the  dining-room  was  a.  wash-room, 
HvoQgh  wliioh  aocess  was  had  from  the  brick  part  to  the  bed- 
mom,  and  through  the  wash-room,  and  bedix)om  into  tba 
attting-room,  the  sleeping-rooms  in  this  part  being  over  tha 
ntting-room.    It  thus  appears  thai  the  district  court  found 
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that  the  parts  of  the  building  not  occupied  as  a  homestead 
are,  of  the  brick  part,  the  upper  rooms,  and  the  front  room 
below,  used  as  the  ofiSce,  and  the  cellar  beneath;  also  the  bed- 
room  east  of  and  between  the  sitting-room  and  wash-room  in 
the  frame  part,  as  by  its  decree  the  plaintifif's  judgment  is 
made  a  lien  thereon.  We  regret  that  the  condition  of  the 
record  leaves  some  uncertainty  as  to  these  particular  facta. 
We  have  endeavored,  however,  to  be  precise  in  our  findings. 
On  the  rear  end  of  lots  10, 11,  and  12,  and  on  lot  9,  there  were 
erected  some  stables  for  the  use  of  the  hotel,  and  after  Weber 
purchased  the  premises  he  built  on  the  lots  at  the  rear  end  a 
frame  business  house.  The  stabling  was  used  by  the  defend- 
ants for  the  purpose  of  carrying  on  their  business  of  hotel- 
keeping,  and  neither  that  nor  the  frame  business  house  was 
used  as  a  part  of  the  homestead,  and  the  district  court  thus 
found. 

Our  findings  of  fact  as  to  the  homestead  occupation  do  not 
exactly  accord  with  those  of  the  district  court  That  the  de- 
fendants had  a  homestead  in  the  premises  is  not  questioned. 
Hence,  we  are  not  to  inquire  whether  or  not  there  is  a  home- 
stead, but,  conceding  one,  we  inquire  after  its  intent  In 
Rhodes  v.  McCormick,  4  Iowa,  368,  68  Am.  Dec.  663, it  is  said: 
*'  When  an  execution  defendant  shall  use  a  particular  build- 
ing as  a  home,  the  whole  of  such  building,  in  cases  of  contro- 
versy and  disagreement,  will  be  presumed  to  constitute  and 
be  a  part  of  the  homestead  until  it  is  shown  by  the  party  ad- 
versely interested  that  some  specific  portion  is  not  of  the  home- 
stead character,  and,  therefore,  not  exempt"  As  to  the  office- 
room,  the  bedroom,  and  the  cellar,  we  have  no  difficulty  in 
reaching  a  conclusion  that  they  are  not  brought  within  the 
rule.  The  most  that  can  be  said  is  that  there  is  shown  to  be, 
to  some  extent,  a  joint  occupancy  of  them  for  homestead  and 
hotel  purposes.  Of  the  bedroom  it  is  true  that  it  was  used  as 
a  sleeping-room  for  the  guests  of  the  hotel,  but  at  the  same 
time  it  was  used  by  the  family  as  a  passage-way  from  the 
dining-room  to  the  sitting-room,  both  of  which  were  found  to 
be  parts  of  the  homestead.  Now,  let  us  suppose  the  bedroom 
had  not  been  used  for  a  sleeping-room  by  any  person,  but 
merely  a  room  through  which  the  family  passed  to  the  sitting* 
room  from  other  parts  of  the  house.  We  do  not  think  that 
state  of  facts  would  justify  a  finding  that  it  was  not  used  as 
a  part  of  the  homestead,  nor  do  we  think  the  mere  fact  of  its 
use  by  guests  of  the  hotel,  while  at  the  same  time  used  for  the 
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olher  porposOy  would  divest  it  of  its  character  as  a  part  of  the 
homestead.  The  front  or  office-room  was  used  as  an  office 
and  bar-room,  but  it  was  at  the  same  time  used  by  the  family. 
It  was  a  means  of  ingress  and  egress  from  the  street  It  was 
a  front  room,  back  of  which  Tvas  the  dining-room,  and  still 
back  the  wash-room,  bedroom,  and  sitting-room.  These  rooms 
were  all  devoted  to  the  same  purpose.  At  least,  it  does  not 
appear  that  they  were  not,  and  we  assume  facts  not  otherwise 
established  in  harmony  with  the  homestead  right.  It  is  not 
as  if  it  was  shown  that  one  story  of  the  building  was  used  as 
a  store  or  shop,  or  leased  and  occupied  by  a  stranger,  which 
use  would  indicate  of  itself  a  disuse  by  the  family.  The  en- 
tertainment of  hotel  guests  and  of  boarders  is  often  in  a  man- 
ner to  be  consistent  with  an  occupation  at  the  same  time  by 
the  family  of  the  apartments  as  a  part  of  the  home.  Such 
entertainments  would,  it  is  true,  often,  if  not  generally,  be  a 
limitation  upon  the  use  by  the  family  of  certain  apartments, 
but  not  to  the  extent  of  exclusion.  If  the  office-room  had  not 
been  thus  used,  but  had  been  a  room  into  which  the  family 
occasionally  went,  and  through  which  it  passed  from  the  other 
apartments  to  and  from  the  street,  we  do  not  understand  that 
it  would,  from  such  a  state  of  facts,  be  so  divested  of  a  home* 
stead  character  as  to  be  liable  to  execution.  Neither  will  the 
fact  that  it  is  so  used  in  connection  with  another  use  have 
such  an  effect  The  same  is  true  of  the  cellar.  It  was  used 
for  hotel  purposes,  but  also  for  the  family.  The  business  of 
the  hotel  and  the  support  of  the  family  as  to  work  and  sup- 
plies, as  well  as  occupation,  were  so  mingled  naturally  that  it 
is  a  task  of  much  difficulty  to  show  separate  occupations  or 
use,  and  the  burden  of  doing  so  is  with  the  plaintiff. 

The  upper  story  of  the  brick  building  is  divided  into  five 
sleeping-rooms,  and  these  (the  record  shows)  were  used  exclu- 
sively for  the  guests  of  the  hotel,  and  not  by  the  family  for 
homestead  purposes;  that  is,  they  are  a  part  of  the  homestead 
building,  but  not  particularly  occupied  by  the  family.  The 
legal  problem  in  this  respect,  in  the  light  of  authority,  is 
somewhat  difficult  Following  the  rule  of  Rhodes  v.  McCor* 
mieky  4  Iowa,  S68;  68  Am.  Deo.  663;  Mayfield  v.  MaaadeUy  69 
Iowa,  617;  and  Johnson  ▼.  Moser^  66  Iowa,  536,  that  apartments 
if  the  homestead  building,  not  occupied  as  such,  are  liable  to 
tiecutioii^  and  w«  should  find  for  the  plaintiff;  and  under 
these  authorities  our  duty  would  be  clear  but  for  the  fact  that 
in  this  case  the  only  means  of  access  to  these  rooms  is  through 
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iho  oflBtse-ioofSy  wMtsfc  w»  hold  to  be  a  part  of  the  horaeBfiMuiv 
and  we  possess  no  atrthortty  to  invade  the  homesf^ead  right 
by  oontinning  the  present  means  of  access,  unless  we  extend 
what  is  now  bj  many  regarded  as  a  rale  of  donbtfhl  merit — 
that  of  partitioning  a  homestead  building  between  a  debtor 
and  his  creditors*  which  we  are  not  inclined  to  do.  It  would, 
of  course,  be  idfe  to  hold  that  a  room  or  rooms  in  a  building 
not  used  bj  the  family  were  liable  to  ezecution,  when  the 
purchaser  would  have  but  a  barren  right  —  the  title  without 
a  right  of  occupancy  or  use;  and  that,  so  far  as  disclosed  by 
Hhe  record,  would  be  the  situation  in  this  case.  In  Johnson  v*. 
Moser^  66  Iowa,  536,  the  homestead  was*  limited  to  the  two 
middle  stories  of  a  fonr-story  building,  and  a  right  of  access 
was  giren  to  the  fourth  story  by  hatchways  through  the  floors 
of  the  homestead  part,  and  a  hoisting  apparatus  connected 
with  the  fourth  story.  This  means  of  access,  it  seems,  wae  a 
part  of  the  plan  of  constructing  the  bmlding,  and  could  be 
continued  without  any  interference  wrth  the  occupation  of  the 
homestead  part  of  the  building.  It  was,  in  effect,  an  indepen- 
dent means  of  access,  and  the  hatchway  <$ould  never  have 
been  regarded  as  a  part  of  the  homestead.  It  was,  therefore, 
an  invasion  of  the  homestead  right.  The  difference  between 
that  case  and  a  right  of  access  to  these  rooms  through  the 
front  room  below  is  too  obrious  to  deserve  notice.  Such  a 
right  would  be  a  serious  impairment  of  the  homestead  privi-- 
lege.  For  reasons  certainly  not  stronger  in  Wright  v.  Ditzl&r^ 
64  Iowa,  620,  a  room  used  as  a  store-room  for  the  sale  of  mer** 
chandise  was  distinguished  and  held  exempt  from  execution. 
Its  sale  would  have  interfered  with  the  use  and  occtr|mtion  of 
the  living-rooms  above  and  cellar  below.  A  similar  thought 
is  made  use  of  in  Johnson  v.  Moser^  66  Iowa,  536,  in  holding 
that  parts  of  the  building  might  be  sold.  It  is  said:  *' Their 
sale  will  not  unreasonably  interfere  with  the  use  of  the  de- 
fendant  of  those  portions  of  the  building  which  he  occupies 
as  a  place  of  residence.'^  The  same  cannot  be  said  of  this  case^ 
with  a  right  of  access  as  it  now  is.  These  considerations  lead 
us  to  the  conclusion  that  the  entire  building  should  be  treated 
as  exempt  from  execution  under  the  homestead  law,  and  that 
the  decree  of  the  district  court  should  be  thus  modified. 

8.  A  point  is  made  in  argument  that  the  defendant,  George 
Weber,  was  only  surety  for  one  W.  H.  Kreamer  on  the  note 
on  which  the  plaintiff's  judgment  was  obtained,  and  that  the 
plaintiff  has  alleged,  but  has  not  proven,  the  insolvency  of 
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Kreamer.  Without  an  intimation  as  to  the  law  applicable, 
we  think  the  fact  is  otherwise.  WJib  4ke  aiditional  abstracti 
we  think  the  insolvency  af^aca. 

The  decree  ckf  Ate  dis^xict  ^oiixi  is  aj^^^ 
wsdifiootloii  se^eeled. 

Modified  and  affirmed. 

YkAUDULBHT  Co^VXTANCKS    JUETWSBN  HOSBABD  JUTD  WHB. — Where   S 

wif#  ham  loaned  money  to  her  hul»uid  end  taken  hie  note  therefor,  he  hie 
the  right  to  prefer  her  to  the  ezolneion  of  ether  ereditoca:  Jjoird  t.  Davkimm, 
124  Ind.  412;  but  where  a  wife  haa  from  time  to  time  xeoeived  Tariona 
«ame  of  money  aa  her  aeparate  property,  a  portion  of  which  went  into  her 
hnsband'a  hands,  bnt  without  any  stipulation  as  to  repayment*  and  no  inter- 
est was  asked  or  received,  and  no  aoconnting  had  in  respect  thereto  until 
the  larger  part  of  it  waa  barred  by  limitatioQ,  the  moneys  so  coming  to  the 
hnabaud's  bands  will  not  form  a  anfficient  basis  to  anstain  a  conveyance  by 
him  to  the  wife  as  against  the  rights  of  the  creditors:  .CocUt  t.  McUae  Pkm 
jOo.,  134  IlL  350. 

Homestead  — What  Oooupahot  wuj.  SapFOBT  thx  Claim  ov  EbcsMP- 
vioN.  —  This  subject  is  discussed  m  .the  extended  note  ^  Pryw  t.  Siont,  70 
Am.  Dea  348-350.  The  doctrine  of  the  lowm  eoort,  aa  iaid  .down  in  the  an* 
thoritiee  cited  in  the  principal  oaee»  ia  there  -atated  to  be  at  variance  with 
that  of  other  statea.  Additional  eaaee  to(tbe;peint<that  the  ^partial  use  of  a 
building  for  busineas  porpoees  will  not  dqpeive  the  owner  tof  ^he  benefit  of 
his  exemption  are  Jreal&man  ▼.  Hohnm^  Oi  OaL  21M;  Emg  is.  Wtbnim,  83 
Mich.  1»6:  Orr  v.  fiArq/9, 22  Mioh.  2aQ;  SHmur  ▼.  JBhatmon,  A4  Uioh.  86; 
JS  Am.  Rep.  232;  SiantOM^.  HUehteckM  Mich.  hlSs  ^  Am.  St.  Reypu  821. 
Xbe  'dooieioB  in  the  {nineipal  .oase  beiiigsithe  oourts  of  Iowa  moce  -nearly 
in  line  with  those  of  other  states,  bnt  it  Js^Mriufps-opsn  to  gnestion  whether 
the  reason  given  for  including  the  entire  building  in  the  homestead  in  this 
particular  instance  is  eatisfactoiy.  The  mere  anmm^tanoe  tfaat^  under  the 
existing  arrangements  of  the  honse^  the^nly  passage  to  the  upper  story  lay 
through  rooms  occupied  for  a  homestead,  seems  immateria[L  If  the  law, 
iidependetiUy  of  audi  a  circumetanee,  would  subject  tbe  vcffger  story  to 
the  claims  of  creditors,  it  may  Tairly  be  argued  that  a  principle  analogous 
to  that  by  which  a  "way  of  necessity"  arises  in  gnuits  of  land  should  be 
applied  in  their  favor.  In  the  oase  of  a  house  like  that  in  question,  it 
esn  hardly  be  supposed  thst  some  external  stairway  Tx>uld  not  buTe  been 
uonatmcted  without  interfering  witli  the  homestead.  Wtieve  a  boilding  haa 
aavaral  atoriesb  aueh  a  rimple  solution  of  the  difficulty  might  be  impossible^ 
but  oven  if  it  should  be  necessary  to  apply  a  part  of  the  homestead  to  the 
purpoee  of  furnishing  a  passage,  such  a  course  would  oertainly  seem  mora 
tonsistent  with  justiee'ihan  one  wbioh  would  enable  a  debtor  to  keep  poe- 
■sistnn  of  aeveral  upper  atoriea  by  the  ea^  method  of  making  the  rooms  of 
Ihe  hooMstead  portion  of  the  building  the  only  available  passage-way.  Wo 
vaatnra  to  think  that  this  is  scarcely  a  proper  test  by  which  to  determine 
ile  wis  live  rights  of  the  parties. 
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KmoTiABLB  IvfnratVMEimf—CoirFLTOT  ov  Laws— Usubt.— When  bboIb 
purports  on  its  faoe  to  be  made  in  one  atate,  thongh  it  wm  in  fact  made 
and  delivered  in  another,  where  the  payee  resided,  it  will  be  presumed 
to  be  payable  in  the  state  where  it  purports  to  have  been  made,  and  if 
Talid  nnder  the  law  of  that  state  will  not  be  deemed  to  be  void  becansa 
it  provides  for  nsnrious  interest  nnder  the  law  of  the  state  where  it  was 
In  fact  made,  in  the  absence  of  evidence  as  to  where  the  indebtedness 
for  which  it  was  given  was  incurred,  or  where  the  consideration  was 
delivered,  or  of  any  agreement  as  to  the  place  of  payment. 

Nkgotiablb  iNsrrRUMBNTS  —  CoN7Licrr  07  Laws.  —  The  law  of  the  place 
where  a  contract  or  a  note  by  its  tenns  is  to  be  performed  or  paid  de- 
termines its  validity. 

NsaoTiABLB  iNffrRUMBNTS  —  CoiorLTOT  07  Laws. — The  date  and  place  of 
ezecntion  of  a  promissory  note  which  appear  on  its  face,  and  not  by 
memorandnm  entered  thereon,  raise  the  presumption  that  it  is  payable 
at  that  place,  and  permits  it  to  be  enforced  nnder  the  law  prevailing 
there. 

NsaoTiABLB  Inbtrumbnts  —  GoifBLTOT  07  Laws  —  iNTBBfifT.  — When  a  con- 
tract or  note  is  made  in  one  state  to  be  performed  in  another,  and  in 
ezprees  terms  provides  for  a  rate  of  interest  lawful  in  one,  but  unlawful 
in  the  other,  the  parties  will  be  presumed  to  contract  with  reference  to 
the  laws  of  the  state  wherein  the  stipulated  rate  of  interest  is  lawful, 
and  such  presumption  will  prevail  until  overcome  by  proof  that  the 
stipulation  was  intended  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.  If  it  is  a  honaJuU  trans- 
action, the  contract  will  be  sustained;  and  if  a  device  for  seonring  usuri- 
ous interest,  it  will  be  held  void. 

NagU  and  BirdaaU^  and  T.  D.  Higgs,  for  the  appellant. 
(7.  A,  Irwin  and  William  Milchrist^  for  the  appellee. 

Beck,  C.  J.  1.  The  promisBory  note  is  in  the  following 
language:  — 

"Storm  Lake,  Buena  Vista  Co.,  Iowa. 

"  For  value  received  I  promise  to  pay  Rufus  Burnham  or 
bearer  eighteen  hundred  and  fifty-eight  dollars  and  sixty- 
three  cents,  within  one  year  from  date,  with  interest  at  seven 
per  cent.    May  2, 1885.  Rollin  Bdbnham." 

The  answer  of  the  defendant  admits  the  execution  of  the 
note  in  suit,  but  alleges  that  it  was  executed  and  delivered  in 
the  state  of  New  York,  and  that  under  the  laws  of  that  state 
it  is  usurious  and  void.  The  statutes  of  New  York  declare  that 
all  notes  and  other  contracts  providing  for  the  payment  of 
interest  at  a  rate  greater  than  six  per  centum  per  annum 
shall  be  void.  The  evidence  shows  that  the  note  in  suit  was 
signed  in  New  York  and  delivered  there,  and  that  the  plain- 
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tiff  at  the  time,  and  both  prior  and  subsequently  thereto,  re* 
sided,  and  still  does  reside,  in  Storm  Lake,  in  this  state,  and 
the  payee  of  the  note  resided  in  New  York.  It  is  not  shown 
where  the  indebtedness  was  incurred  for  which  the  note  was 
given,  nor  where  the  consideration  therefor  was  delivered  to 
and  received  by  the  plaintiff,  nor  was  there  any  evidence 
showing  an  agreement  for  the  payment  of  the  note  at  any 
specified  place.  The  only  facts  upon  which  the  case  was  de- 
cided are  that  the  note  was  executed  in  New  York,  and  that 
the  payee  resided  in  that  state. 

2.  It  is  a  settled  rule  that  the  law  of  the  place  where  a 
contract  or  a  note  by  its  terms  is  to  be  performed  determines 
the  question  of  its  validity:  Butters  y.  Olds^  11  Iowa,  1;  Ar- 
nold v.  PotUr^  22  Iowa,  194;  Burrows  v.  Stryker^  47  Iowa,  477; 
Story  on  Conflict  of  Laws,  sees.  242,  280,  281;  Andrews  v.  Pond^ 
13  Pet.  65;  2  Parsons  on  Bills  and  Notes,  320. 

3.  The  date  and  place  of  execution  of  a  promissory  note, 
which  appear  on  its  face,  and  not  by  mere  memorandum  en- 
tered thereon,  raise  the  presumption  that  it  is  payable  at  that 
place.  The  reason  of  this  rule  is  based  upon  the  fact  that  the 
mention  of  the  place  is  always  intended  to  show  that  the  note 
was  executed  there,  just  as  the  entry  of  the  date  is  intended 
to  show  the  day  of  execution.  In  business  affairs,  and  the 
general  affairs  of  life,  the  date  of  an  instrument,  and  the  place 
named  in  connection  with  the  date,  are  written  thereon,  in 
order  to  show  the  day  and  place  of  its  execution.  The  law 
will  raise  a  presumption  in  accord  with  this  uniform  custom 
of  men  generally.  The  place  named  in  a  promissory  note  as 
the  place  of  execution  is  usually  the  place  of  residence  or 
business  of  the  maker  of  the  paper,  and  is  embodied  in  the 
note  to  show  where  it  may  be  presented  for  payment.  It  fol- 
lows that  the  law  raises  a  presumption  upon  the  face  of  the 
note  of  an  agreement  that  it  is  payable  at  the  place  indicated 
as  the  place  of  its  execution,  and  permits  it  to  be  enforced 
under  the  law  prevailing  there:  1  Parsons  on  Bills  and  Notes, 
1st  ed.,  441,  442;  Bullard  v.  Thompson,  85  Tex.  813;  Orcutt  v. 
Ilotigh,  64  N.  H.  472;  RieketU  v.  Pendleton,  14  Md.  320. 

4.  It  will  not  do  to  presume  that  the  parties  entered  into 
a  contract  which  is  void  under  the  laws  of  New  York,  and 
that  they  intended  that  it  should  be  subject  thereto.  Such 
presumption  would  charge  them  with  the  folly  or  the  fraud  of 
entering,  with  their  eyes  open,  into  a  void  contract.  Men  are 
not  presumed  by  the  law  to  act  in  folly  or  in  dishonesty,  but 
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ftttiier  that  tiiejr  intended  in  f^Dod  Mth  that  their  acts  shall 
•bt  Talid,  and  what  they  pmport  to  be.  Nor  will  we  by  pre- 
liomption  bring  the  case  under  the  nsarj  law  of  New  YoiIl, 
iriikli  is  penal  iaita affects:  BuUani  r.  Ifiotaptm,  S5  Tex.  813; 
Tk^mpmrn  ▼.  JWIet,  2  Sim,  1B4 

Sk  When  a  <Gonftraot  is  :made  in  one  State,  to  be  perlbrined 
in;an0tlier,  and  in  express  terms  pto^des  lot  %  rate  of  interest 
lawfdl  in  one,  but  ttnlawful  in  the  other  state,  the  parties  will 
•be  presumed  to  contract  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  is  lawful,  and  snch  pre- 
sumption will  prevail  until  overcome  by  proof  that  the  stipula- 
tion was  intended  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.  If  it  be  a  bona 
fide  transaction,  the  contract  will  be  sustained;  if  a  device  for 
aecuring  usurious  interest,  it  will  be  held  invalid:  Scott  v. 
Perlee,  39  Ohio  St  68;  48  Am.  Rep.  421;  Newman  v.  Kershaw^ 
10  Wis.  888;  Fieher  v.  Otie,  8  Chand.  83;  Rieharde  v.  Olohe 
Bank,  12  Wis.  692;  Hosford  v.  NiehoU,  1  Paige,  220;  Pratt  v. 
AdcBTM^  7  Paige.  615;  Fanning  v.  Conwqua^  17  JcAns.  511;  8 
i.m.  Dec.  442;  Towneend  v.  RUey,  46  N.  H.  800;  Arnold  v. 
Potter^  22  Iowa,  194;  Butters  v.  Olds^  11  Iowa,  1.  See  note  to 
Martin  v.  Johnson,  84  Ga.  481. 

6.  It  appears  that  the  rule  as  to  the  law  of  contracts  made 
in  one  state  to  be  performed  in  another,  is  modified  or  softened 
when  applied  to  contracts  for  interest,  so  that  the  intentions  of 
the  parties  are  effectuated,  as  a  concession  to  trade  and  com- 
sieroe:  See  Daniel  on  Negotiable  Instruments,  sec.  922,  and 
oases  cited;  2  Parsons  on  Contracts,  94,  sec.  5,  and  cases 
dted.  Hart  v.  WiUsy  52  Iowa,  66,  85  Am.  Rep.  255,  is  not  in 
conflict  with  our  conclusions  in  this  case,  the  note  in  that 
case  being  held  to  be  an  Iowa  contract  upon  grounds  not 
inconsistent  with  our  decision  in  this  case. 

On  the  ground  that  the  note  upon  its  face  will  be  presumed 
to  be  payable  in  Iowa,  and  in  accord  with  other  doctrines 
stated,  we  reach  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  reversed. 


NioonABLB  Inhtrukbnts  —  Conflict  ov  Laws. — The  gmanX  role  ii 
that  negotiable  instraments  are  governed  by  the  law  of  the  plaoe  where  they 
are  expressly  made  payable:  City  of  Aurora  v.  West,  22  Ind.  88;  85  Am.  l>ee. 
41S;  OdeU  t.  Grap,  16  Mo.  837;  55  Am.  Dee.  147;  Bmanua  ▼.  Whi^  84  Mim. 
aS;  60  Am.  Dee.  886;  Mtuon  v.  Doumy,  86  111.  424;  85  Am.  Dtoe.  808;  bat 
Ihe  contract  may  provide  that  it  i«  to  be  constnied  according  to  the  laws  of 
the  state  where  the  note  is  made,  and  in  that  case  the  full  amount  of  the 
legal  interest  in  such  state  may  be  recovere  1,  thoui^li  higher  ihaii  the  legal 
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bkikm  rtrte  whera  tliB  note  »  payable:  JTeit  Bmglamitto.  Co,  ▼.  JTo^ 
J— jMf%  S7  Oa.  1.  Whora  nmrj  ia  pleaded,  deeds  of  even  date  with  the 
■ote^  and  execated  to  Test  title  in  the  lender  ea  seoority  for  the  loan,  are 
afananble  in  eridenoe  for  the  phkintiff  to  show  the  intention  of  the  partiea 

of  ^M  aoBttnust*  mA  to  -what  atMa  m  mamttf  they  hU 
€(  MeceslK  Jwdsmm  w.  dmmriem  «ftu  €k^  86  Gha. 


Chapin  V.  Brown. 

[81  lOWiL,  XB6.] 

OoBTBAon — Kbstraiht  ov  Tradk.  -^  Although  agreements  In  general  re- 
straint of  trade  are  void  as  against  public  policy  and  as  creating  monop- 
eSias,  yet  mn  agreement  in  partiai  restraint  of  trade  will  he  upheld  when 
llie  iiMUietien  does  not  go  bsgFeod  aone  partionlar  locality,  is  f oanded 
■poa  enffioient  ooaaideration,  and  ia  limited  aa  to  time,  place,  and 
parson. 

Odktracts — Restraint  ov  Trabr.  — One  engaged  in  business  may  sell  Ma 
stoek  in  tmde  and  good^will,  and  make  a  valid  ooirtraet  with  the  pur- 
ehauui  binding  himaelf  not  to  engage  im  tlie  aame  baainees  in  the  eame 
plaoa  for  a  time  named*  and  he  may  be  enjoined  and  restrained  from 
▼iohting  his  contract. 

OoSTRACn  —  RkSTBAIMT  OV  TRAVI  —  OORBIDBBATXOir  — PCTBLIO  PoLTUT.  — 

An  agreemetft  entend  into  by  all  the  grooera  of  a  eeitain  town  by  whiob 
Aey  agiee  in  faver  of  a  thiid  penam,  aad  witliont  reoeiwing  any  money 
or  other  eooaideration,  te  qnit  the  bosiaesa  of  Itnying  »nd  aelliug  butter 
Jor  two  yearn,  and  sneh  third  person  agrees  to  carry  on  that  linsiiiess 
exclusively  for  the  same  period  of  time,  is  void  for  want  of  coastdera- 
"fion,  and  is  also  agmnst  pubHo  poliey  as  oreating  a  monopoly  and  de* 
eompolitioa. 


AcnoN  to  recover  damages  and  for  an  injunction.  The 
opinion  states  the  facts.  Judgment  for  the  defendants  and 
the  plaintiffs  appeal. 

T.  JSr.  iJhapman  and  CL  A.  Irwin^  for  the  appellant!. 

T.  D,  Higgs,  for  the  appellees. 

KefTfiBOcc,  J,  It  appears  from  the  petition  that  in  the 
month  of  Maroh,  1890,  the  plaintiffs  entered  into  a  written 
agteemeDt  with  the  defendants  And  other  parties.  The  fol- 
lowing is  a  copy  of  said  agreement:  — 

^  We,  tbe  undersignod  grooerymen  of  Storm  Lake,  finding 
ibe  bonnan  of  purchasing  butter  of  farmers  and  handling 
the  same  yery  burdensoime  and  of  material  loss  to  us,  and 
betleTing  the  «ame  oould  be  Jiandled  as  advantsigeously  by 
persons  who  would  make  butter  buying  and  handling  an  ex- 
clusive bissiness,  and  whereas  the  firm  of  D.  and  B.  Chapin, 
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through  their  agent,  assure  us  of  their  ability  to  handle  bat- 
ter to  the  best  advantage,  and  that  they  will  engage  in  the 
business  extensively  in  our  town,  we  make  a  solemn  engage- 
ment, and  pledge  ourselves  to  each  other  and  to  the  said  firm 
of  D.  and  E.  Chapin,  that  we  will  buy  no  more  batter  or  take 
no  more  in  trade,  except  for  our  family  «se,  and  all  butter  so 
bought  shall  be  delivered  by  the  seller  to  the  buyer's  place  of 
residence.  This,  however,  shall  not  prevent  any  merchant 
from  buying  butter  to  retail  from  any  regular  butter  buyer 
who  buys  all  the  butter  he  handles  in  this  town  for  cash.  It 
is  further  provided  that  the  said  firm  of  D.  and  B.  Chapin,  in 
whose  favor  we  abandon  the  business,  shall  open  rooms  con* 
▼eniently  located  for  buying  butter;  that  they  shall  keep  a 
man  in  attendance  during  all  business  days  and  hours  in  the 
year  from  as  early  in  the  morning  and  until  as  late  in  the 
evening  as  the  season  of  the  year  and  state  of  the  weather 
might  seem  to  require.  They  shall  accept  all  the  butter  of- 
fered,  and  shall  pay  for  the  same  as  high  price  in  cash,  or  by 
giving  check  against  a  suitable  deposit  in  some  bank  in  this 
town,  as  merchants  or  butter  buyers  in  the  town  of  Newell, 
this  county,  are  at  the  time  paying  in  cash  for  a  similar 
grade  of  butter,  except  in  extreme  cases,  where  they  may  be 
paying  materially  more  than  the  markets  will  warrant.  It  is 
also  provided  that  the  said  D.  and  B.  Chapin  shall  not  direct 
their  checks  or  persons  taking  the  same  to  any  particular 
store  for  payment;  that  they  shall  not  buy  in  connection 
with  any  dry-goods  or  grocery  store.  Whenever  a  majority 
of  the  merchants  signing  this  article  of  agreement  are  con- 
vinced that  the  engagements  herein  entered  into  are  not  being 
complied  with,  or  whenever  they  are  dissatisfied  with  this  ar- 
rangement or  the  manner  in  which  it  is  being  carried  out, 
any  merchant  whose  name  is  hereto  appended  may  appoint  a 
meeting  by  notifying  each  grocery  firm  in  town  of  the  time 
and  place  for  the  purpose  of  considering  who  may  be  guilty  of 
a  breach  of  faith  in  carrying  out  these  engagements,  or 
whether  it  is  advisable  to  continue  the  same;  and  if,  at  such 
meeting,  a  majority  of  the  subscribers  hereto  shall  certify  in 
writing  that  they  think  it  advisable  for  the  interest  of  the 
town  to  withdraw  from  this  engagement,  this  contract  shall 
become  null  and  void.  This  engagement  shall  take  effect 
and  be  in  force  from  and  after  such  time  as  when  it  shall 
have  been  subscribed  to  by  each  grocery  house  in  this  town, 
and  when  the  firm  of  D.  and  B.  Chapin  shall  designate,  pro- 
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Tided  ihey  are  then  prepared  to  handle  the  butter,  and  shall 
oontinne  two  (2)  years  onleea  sooner  dissolTed,  as  herein  pro- 
Tided.  We  also  agree  not  to  pay  a  higher  price  for  eggs  than 
shall  be  fixed  by  the  said  firm  of  D.  and  B.  Chapin,  provided 
said  firm  shall  fix  as  hjgh  price  as  eggs  are  at  the  time  worth 
to  ship.  W.  G.  Kt^Nis  &  Co.,    Geo.  E.  Ford  &  Bro., 

Frbd  Scuoller,         W.  Lownbbbrrt, 
Brown  Bros.,  Libby  &  Rab, 

J.  0.  Douglas,  D.  &  E.  Chapin.'' 

W.  A.  Jones, 

It  is  averred  in  the  petition  that  the  plaintifis,  in  pursuance 
of  said  written  contract,  came  and  located  at  Storm  Lake  and 
engaged  in  the  business  of  buying  butter  at  that  place,  and 
were  at  the  commencement  of  the  suit  still  so  engaged,  and 
have  made  arrangements  to  continue  the  business  for  the  said 
period  of  two  years,  and  that  they  have  thus  far  fully  com- 
plied with  said  written  agreement,  but  that  the  defendants,  in 
violation  thereof,  have  opened  a  butter  store  in  said  town,  and 
have  engaged  in  the  business  of  buying  butter  generally,  and 
have  thereby  interfered  with  the  plaintiffs'  business,  and  alien- 
ated their  trade  to  the  extent  of  five  thousand  pounds  of  but- 
ter, upon  which  the  plaintiffs  would  have  realized  a  profit  of 
three  cents  a  pound,  making  in  all  one  hundred  and  fifty  dol* 
lars  damages  suffered  by  the  plaintiffs.  Judgment  is  de- 
manded for  said  sum,  and  an  injunction  is  prayed,  restraining 
the  defendants  from  continuing  in  said  business. 

Among  the  several  grounds  of  objection  to  the  granting  of 
an  injunction  we  regard  two  of  them  as  material.  They  are 
as  follows:  *M.  That  the  agreement  in  writing  is  void  for 
want  of  consideration,  as  there  is  no  money  value  inuring 
to  the  benefit  of  the  defendants  herein;  and  2.  That  said 
contract  by  its  terms  is  for  the  purpose  of  creating  a  monop- 
oly in  purchasing  and  selling  butter  at  Storm  Lake,  and  is, 
therefore,  in  restraint  of  trade,  to  the  detriment  of  the  pro- 
ducers and  consumers  of  butter  at  that  place  and  in  that  vi- 
dnity.** 

The  history  of  the  law  upon  the  question  of  contracts  in  re- 
straint of  trade  is  an  interesting  subject  of  investigation. 
The  books  abound  in  cases  upon  the  subject.  Anciently  all 
contracts  were  void  which  in  any  degree  tended  to  the  restraint 
of  trade,  even  in  a  particular  locality,  and  for  a  limited  time. 
This  ancient  rule  has  been  so  far  modified  that,  although 
agreements  in  general  restraint  of  trade  are  invalid,  because 
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tbey  deprive  the  pnblie  of  the  metrrieoB  of  tho  eiticea  in  &e 
occupation  or  calUag  in  which  ha  it  most  useful  to  the  oon- 
ainnitj,  and  expose  the  people  to  the  evils  of  ueuopoly,  and 
pteveoi  compeititioQ  im  ivAd%  yet  an  agroement  in  partial  re- 
straint of  teade  will  be  upheld  whera  the  MBtrictien  4iee8  not 
go  heyond  some  particular  localitf ,  is  founded  upon  a  auft- 
cient  considention.  and  is  limited  as  to  time,  place,  and  per 
son.  It  is  accordingly  everywhere  now  held  that  when  one 
engaged  in  any  business  or  occupation  sells  out  his  stock  in 
trade  and  good-will  he  may  make  a  valid  contract  with  the 
purchaser  binding  himself  not  to  engage  in  the  same  bueiness 
in  the  same  place  for  a  time  named,  and  he  may  be  enjoined 
and  restrained  from  violating  bis  contract.  This  is  about  as 
£ar  as  contracts  in  restraint  of  trade  have  been  upheld  bj  the 
courts  in  this  country  or  in  England.  The  general  principles 
above  announced  will  be  found  in  all  text-books  upon  con« 
tracts,  and  find  support  in  many  adjudged  cases.  We  have 
not  thought  it  necessary  to  set  out  or  cite  the  cases.  They 
will  be  found  oollected  in  the  third  volume  of  the  American 
and  English  Encyclopedia  of  Law,  page  882,  and  the  same, 
vohime  10,  pags  943;  2  Parsons  on  Contracts,  page  747. 

Applying  these  rules  to  the  contract  under  consideration, 
we  ave  to  inquire  first  whetter  therm  ia  a  sufficient  consideca- 
iion  for  the  promise  of  the  de£andants  and  the  other  parties 
whoeseoHted  the  instrument  not  to  engage  in  dealing  in  but- 
ter at  Storm  Laka.  It  is  very  plain  that  there  was  no  money 
paid  to  them  as  a  consideration.  The  plaintiffs  did  not  pur- 
chase any  stock  of  butter  which  the  defendants  had  on  hand. 
They  paid  nothing  for  an  established  plant  or  place  of  doing 
business,  nor  for  the  good-will  of  any  business.  So  far  as 
appears  they  went  into  the  town  of  Storm  Lake  and  proposed 
to  go  into  the  butter  business  if  the  other  persons  then  en- 
gaged in  that  business  would  agree  to  quit  that  line  of  trade 
for  two  years.  In  all  the  search  we  have  made  for  authority 
open  this  branch  of  the  controversy  we  have  found  no  warrant 
in  any  precedent  for  holding  that  this  is  a  sufficient  consider- 
ation. There  are  cases  which  hold,  and  the  law  is  well  settled, 
that  where  a  party  proposes  to  expend  money  in  erecting  a 
manufactory  or  other  plant  which  may  be  a  public  benefit,  sub- 
acriptions  in  aid  of  the  enterprise  are  valid  obligations;  but 
such  contracts  are  widely  different  in  principle  from  the 
agreement  under  consideration.  Suppose  the  plaintiffs  had 
ft  proposition  to  the  dry-goods  merchants  of  Storm  Lake 
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that  if  they  would  all  quit  the  business  for  two  years,  withopt 
any  consideration  bein^  paid  to  them  for  so  doing,  the  plain* 
tiffs  wonld  establish  a  dry--gooda  store  at  that  place,  and  the 
prapoeitiion  had  been  accepted;  it  would  be  a.  marvaloas  d^ 
dsion  if  any  court  would  hold  that  there  was  any  considera* 
fcion  for  BQch  a  contract 

2.  But  it  appears  to  us  that  the  decision,  of  the  district 
court  is  manifestly  right  upon  the  question  that  the  agreement 
IB  against  public  policy.  It  plainly  tends  to  monopolixe  the 
butter  trade  at  Storm  Lake,  and  destroy  competition  in  that 
business.  It  is  not  necessary  that  the  enforcement  of  the 
agreement  would  actually  create  •  monopoly  in  order  to  ren- 
der it  invalid,  and  surely  where  all  the  dealers  in  a  commodity 
in  a  certain  locality  agree  to  quit  the  business,  and  the  plains 
tifb  Are  installed  as  the  only  dealers  in  that  line,  the  tendency 
is,  for  a  time  at  least,  to  destroy  competition,  and  leave  the 
plaintiffs  as  the  only  dealers  in  that  species  of  property  in 
that  locality.    Such  contracts  cannot  be  enforced. 

Affirmed.  ^_^ 

CoKTRAOTS  nr  Bbstratht  ov  Tradb:    See,  generally,  notes  to  Pihe  ▼. 

Tkanuu^  7   Am.  Dee.  743-746;  Angier  ▼.   WMer,  tt  Am.  Dea  75^-7S5| 

Smailay  ▼.  Oreene,  35  Am.  Bep.  269-272;  Tardy  v.  Oretuy^  69  Am.  Eep»  686- 

693.     Aa  to  the  necessity  of  s  consideration,  see  CcL^fomia  Steam  Nan.  Co,  t, 

Wright^  6  O&l.  290;  60  Am.  Deo.  611;  Pierce  ▼.  Fuder,  8  Mass.  22S;  6  Am. 

Dao.  ISB2;  Keikigg "%.  LaMm^  3  Pina.  123$  0e  Am.  Dee.  164;  Beard  v.  Denm^ 

6  lad.  289^  6a  Am.  l>e«L  36e;  J)^  r.  8^€ekep,  11  Bid.  70;  71  Am.  Deo.  346$ 

Wtigfil  T.  i?yc2er,  36  GaL  342;  95  Am.  Dec.  L86;  Hod§e  t.  Sloam,  IW  JL  1. 

214;  1  Am.  St.  Bep.  816.    A  limitation  as  to  time  merely  will  not  invalidate 

file  contract  if  in  other  respects  reasonable:  Bowht  t.  BUse,  7  Blackf.  344; 

43  Am.  Dee.  93;  Webeier  ▼.  Buae,  61  K.  H.  40;  60  Am.  Rep.  317.     The  lim- 

ilatioii  aa  to  spaee  most  not  be  greater  than  the  dae  protection  of  the  party 

for  whose  benefit  the  contract  is  made  demands:  Long  t.  TouU,  42  Mo.  545; 

97  Am.  Dec.  355;  Beard  ▼.  Dennie,  6  Ind.  200;  63  Am.  Dec  380.     Therefore 

A  contract  not  to  carry  on  a  trade  or  business  in  a  particular  town  or  connty 

it  Talid:  Ortmdy  ▼.  Bdwarde,  7  J.  J.  Marsh.  368;  23  Am.  Dec.  409;  Angier  ▼. 

Webhar.  14  Allen,  211;  92  Am.  Dea  748;  SmaUey  r.  Greens,  62  Iowa,  241; 

35  Am.  Rep.  267;    Waehbum  ▼.  Doeeh,  68  Wis.  436;  60  Am.  Rep.  8731 

while  on  the  other  hand  an  agreement  in  restraint  of  trade  thronghout  aa 

entire  state  is  roid:   WrigfU  v.  Byder,  36  CaL  342;  95  Am.  Dec.  186;  Mor€ 

T.  Bonnet,  40  Oal.  281;  6  Am.  Bep.  621.     That  eontracts  tending  to  stifle 

•ompetitioB  and  create  monopolies  are  Toid:  See  Craft  ▼.  MeConoughf,  79 

IlL  346;  22  Am.  Rep.  171;  SoiUaOiara  VaUey  MUi eitL  Cfk  w.  Hayee,  1^ CeL 

387;  9  Am.  St.  Rep.  211;  Texae  ete,  B'y  Co,  v.  Smiibeni  Pac  B'y  Co,^  41  Ia 

Ann.  970;  17  Am.  St  Rep.  445;  People  t.  Chicago  Qaa  eic  Co.,  130  IlL  268| 

17  Am.  St  Bep.  SI9;  Teaoae  etc  OaOo.  r.  Adoue,  83  Tex.  660;  »  Am.  tlL 

Ben.  60a 
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GrOBDON   V.   AnDEBSOIT. 

NiQOTiABUi  Ihstbuicxhts — CiBTADffTT  ov  Patul  ~A  Bote  pftyalils  to  B 
oertein  panoa  named  therein,  **el  ak  or  order,"  is  non-QegotUblew 

Action  by  Bn  Bssignee  for  value,  and  before  matarity,  of 
two  mortgage  notoB,  executed  by  the  defendants  and  payable 
to  *'  Charles  K,  Whiteseil  ei  ol.,  or  order,"  and  to  foreclose  a 
mortgage  given  to  lecare  them.  The  defendants  answered, 
alleging  a  breach  of  warranty  in  the  deed  to  the  property  for 
which  the  notes  in  suit  constituted  part  of  the  purchase-price, 
and  praying  damages  as  an  offset  against  the  notes.  The 
plaintiff  demurred  to  the  answer  on  the  ground  that  it  set  up 
no  defense  as  against  him,  he  being  an  innocent  purchaser  of 
the  notes  for  value  before  maturity.  The  demurrer  was -sus- 
tained, and  defendants  refusing  to  plead  over,  judgment  was 
rendered  for  plaintiff,  and  they  appealed. 

H.  Scoity  and  Howell  and  Son,  for  the  appellants. 

Craig^  McCrary,  and  Craig,  for  the  appellee. 

Given,  J«  1.  The  discussion  is  addressed  entirely  to  the 
question  whether  the  promissory  notes  sued  upon  are  negotiable. 
It  will  be  observed  that  they  are  promises  ''to  pay  to  Charles 
R.  Whitesell  et  aU  or  order."  The  discussion  is  as  to  the 
construction  to  be  given  to  the  words  ''  et  al,,^^  and  the  effect 
thereof.  The  words  as  here  used  evidently  mean  *'and  others.** 
Therefore  the  notes  are  payable  to  Charles  R.  Whitesell  and 
others  or  order,  without  designating  whom  the  others  are. 
To  learn  what  qualities  are  essential  to  a  negotiable  promis- 
sory note,  says  Mr.  Parsons  in  his  work  on  Bills  and  Notes, 
page  80,  '*  we  must  bear  in  mind  the  purpose  of  the  note,  and 
of  the  law  in  relation  to  it.  This  is  simply  that  the  note  may 
represent  money,  and  do  all  the  work  of  money  in  business 
transactions.  For  this  purpose  the  first  requisite — that  thing 
which  includes  all  the  rest — is  certainty."  Certainty,  says 
the  author,  as  to  the  person  who  shall  receive  the  money,  the 
person  or  persons  who  are  to  make  the  payment,  the  amoani 
to  be  paid,  and  the  time  when  payment  is  to  be  made.  In 
Story  on  Promissory  Notes,  see.  86,  it  is  said:  ^  In  instruments 
designed  for  circulation,  it  is  of  the  highest  importanoe  to 
know  to  whom  its  obligations  apply,  and  from  whom  a  title 
ean  securely  be  derived."    In  SfMih  v.  Jfarbmdi  69  Iowa,  646^ 
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649,  it  is  said:  ^^The  qualities  essential  to  a  negotiable  prom* 
issory  note  are  that  it  shall  possess  certainty  as  to  the  payor, 
the  payee,  the  amount,  the  time  of  payment,  and  the  place  of 
payment."     Such  is  the  rule  uniformly  laid  down  in  all  the 
authorities,  and  it  does  not  require  further  citations.     This 
case  must  not  be  confounded  with  notes  payable  in  the  alter- 
native,  as  "to  A  or  B";  it  is  a  promise  to  pay  to  Charles  R. 
Whitesell  and  others  jointly.    Neither  must  it  be  confounded 
with  notes  payable  to  bearer,  without  naming  any  payee,  nor 
with  the  cases  in  which  it  has  been  held  that  whoever  legally 
owns  such  a  note  may  recover  thereon.    These  notes  being 
promises  to  pay  Charles  R.  Whitesell  and  others  jointly, 
Whitesell  could  not  alone  transfer  them  so  as  to  convey  the 
interest  of  the  other  payees  any  more  than  if  they  had  been 
named  in  the  notes.    A  note  made  to  several  persons  not  part- 
ners can  only  be  transferred  by  the  joint  action  of  all  of  them: 
Ryhiner  v.  FekleH,  92  111.  305;  34  Am.  Rep.  130;  •*  and  neither 
payee  can,  of  course,  indorse  the  names  of  the  others  without 
special  authority":  Randolph  on  Commercial  Paper, sec.  155. 
The  appellee  contends  that  these  notes  are  in  accord  with 
the  provision  of  section  2085  of  the  code.    Turning  to  section 
2082,  we  see  that  notes  in  writing,  signed  by  the  person  prom- 
ising **  to  pay  to  another  person  or  his  order  or  bearer,  or  to 
bearer  only,  any  sum  of  money,  are  negotiable  by  indorsement 
or  delivery."    It  will  be  observed  that  the  promise  must  be  to 
another  person  or  his  order  or  bearer,  and  does  not  dispense 
with  the  certainty  of  which  we  have  been  speaking  as  to  whom 
that  other  person  is.    Section  2085  is  as  follows:   '*  Instru- 
ments by  which  the  maker  promises  to  pay  a  sum  of  money 
in  property  or  labor,  or  to  pay  or  deliver  property  or  labor,  or 
acknowledges  property  or  labor  or  money  to  be  due  to  another, 
are  negotiable  instruments,  with  all  the  incidents  of  negotia- 
bility, whenever  it  is  manifest  from  their  terms  that  such  was 
the  intent  of  the  maker;  but  the  use  of  the  technical  words 
'order'  or  'bearer'  alone  will  not  manifest  such  intent," 
Here,  again,  the  promise  must  be  to  another,  and  there  is 
nothing  in  the  section  to  modify  the  rule  requiring  certainty  . 
as  to  whom  that  other  is.    It  is  true,  as  contended,  that  nego- 
tiable instruments  may  be  transferred  by  indorsement  or  de- 
livery; bat  that  does  not  aid  us  in  determining  whether  these 
(Mrtionlar  instruments  are  negotiable.    It  is  said  that  Charles 
B.  Whitesell  is  the  only  payee  named.    That  is  true,  but  the 
Mitas  show  that  he  is  not  the  only  person  to  whom  payment 
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h  to  be  maete.  If  it  be  true,  as  alleged  hi  the  anawery  Aat  the 
other  persons  named,  together  with  Charles  B.,  are  in  fiiol 
payees  of  the  notes,  then  surely  Charles  R.  is  not  the  only 
payee,  and  could  not  alone  transfer  them.  Authoritiee  aro 
cited  in  support  of  the  claim  that,  if  any  words  are  used  which 
indicate  that  the  maker  intended  that  the  notes  shoald  be 
negotiable,  the  law  will  give  effect  to  that  intention,  as  agaiosi 
him.  It  is  a  sufficient  answer  to  say  that,  in  view  of  the  law 
which  reqoires  certainty  in  negotiable  instrnmenta  as  to  whom 
the  payee  is,  the  fact  that  it  is  left  uncertahx  rather  indicatea 
an  intention  that  the  instruments  should  not  be  negotiable. 

The  appellee  relies  upon  Moore  t.  Anderson^  8  Ind.  18.  That 
note  was  payable  to  steamboat  Juda  and  owners,  and  the  eoarC 
held  that  the  word  ^  owners,"  as  it  occurred  in  the  note,  satBr 
eiently  indicated  a  person,  within  the  intent  of  the  law.  It  w 
a  familiar  rule  that,  when  a  person  la  designated  as  payea, 
and  a  question  arises  as  to  who  of  several  persons  bearing  the 
same  designation  was  meant,  evidence  is  admissible  to  ahoip 
which  is  the  payee:  Parsons  on  Mercantile  Law,  88.  Uadar 
this  rule  it  was  admissible  to  show  who  was  the  owner  of  the 
steamboat,  and  hence  the  designation  was  sufficient.  !■ 
Orant  v.  Vaughan,  8  Burr.  1516,  it  is  held  that  a  note  payabb 
''  to  ship  Fortune  or  bearer  is  negotiahLe,  under  the  rule  tiha^ 
if  the  name  of  payee  be  not  the  name  of  a  person,  ae  if  it  be 
the  name  of  a  ship,  the  ineixuBBeiiA.  Li  payable  to  bearev."  8e% 
also.  Parsons  on  Mercan^e  Lawi,  80.  In  each  of  these 
a  person  was  designated  as  payee  —  in  the  one  as  the  oi 
of  the  steamboat  Juda,  and  in  the  other  as  hearer.  Thsas 
notes  are  payable  to  Charles  B.  Whitesell  and  others  or  ordsa 
The  others  are  not  designated  by  name  or  otherwise,  and^ 
therefore,  it  is  uncertain  ^'  as  to  the  persons  who  shall  receife 
the  money,"  uncertain  **to  whom  its  obligations  apply,  asiA 
from  whom  a  title  can  securely  be  derived." 

We  think  the  district  court  erred  in  sustaining  the  dmnes* 
rer  to  the  answer. 

Reversed.  

Nkootiablb  InrBmcKiiTS^CBBTAUiTi  OF  Fans.  ~  Iff  Hm  pay«ek»« 

••rtainly  described  or  referred  to  as  to  b*  euily  aMertuaod  by  aUifallDM 

and  prooh,  tb«  promtae  wfll  b«  raMt  AtUum  r.  Mmgf  le  IN.  109;  M  Mm 

Dae  64.    AninaTrwaBlfayabiaiatteiHiiml   i  >»iieoC 

eafe  a  jfnmmaarj  aola^  aad  eaaank  b* eMde» aa  aoch,  tbaagb  ik> 

■ay  hara  aU  tha  aja^iali  al agpod  aota;  MMstdmam  w.  Ooteb  li  lU.  ill  H 
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MUSCH  V.  BUBKHABT. 
[88  Iowa,  801.] 
BouHDABT-LDTB  TRns— RiOHT  TO  Maintaiv. -» When  treei  fr.m  thirtf 
to  sixty  feet  high  on  the  boandary  lioe  between  two  traote  of  land  are 
VMi.  by  the  owner  on  the  aonth  as  a  fenoe  by  fattening  wire  tiiereto^ 
and  afford  ralnable  protection  from  atorm  and  wind  to  hia  bnildinga 
and  stock,  while  they  render  a  strip  of  land  fonr  or  fire  rods  wide,  be< 
longing  to  the  owner  on  the  north,  nnprodnotiye,  snoh  adjoining  owners 
are  tenants  in  common  as  to  the  trees,  and  either  may  be  restrained  by 
injnnction  from  cutting  down  or  destroying  then. 

J.  J,  Tolerton^  for  the  appellant. 
MvUan  and  Hoff^  for  the  appellee. 

Robinson,  J.  The  plaintiff  owns  the  south  half  of  the  north- 
west quarter  of  section  16,  in  township  90  north,  of  range  18 
west,  in  Black  Hawk  County,  and  occupies  it  as  a  place  of 
residence  for  himself  and  family.  His  dwelling-house,  barn, 
and  other  buildings  are  on  the  land  described,  and  near  its 
northwest  corner.  The  defendant  owns  the  northwest  quarter 
of  the  quarter-section  described,  and  the  south  boundary  line 
of  his  land  is  the  north  boundary  line  of  the  west  part  of  the 
land  of  the  plaintiff. 

About  twenty  years  before  the  commencement  of  this  action 
one  Jeffers,  who  then  owned  the  land  now  owned  by  the  plain- 
tiff, planted  along  and  on  the  north  boundary  line  thereof,  for 
a  distance  of  about  thirty  rods,  commencing  at  the  northwest 
corner,  a  line  of  Cottonwood  trees.  They  have  grown  to  a 
height  of  from  thirty  to  sixty  feet,  and  their  trunks  have  a 
diameter,  near  the  ground,  of  from  one  to  two  feet.  The  aver* 
age  space  between  them  is  about  three  feet  The  plaintiff  has 
attached  barbed  wires  to  the  north  side  of  the  trees,  thus  mak- 
ing a  wire  fence.  He  claims  that  the  fence  is  needed;  that 
the  trees  are  of  great  value  to  him  as  a  wind-break;  that  they 
afford  valuable  protection  from  storm  and  winter  winds,  to  his 
buildings  and  stock;  and  that  the  defendant  has  threatened 
to  destroy  the  fence  and  to  cut  down  and  remove  the  trees,  and 
that  unless  restrained  he  will  do  so.  The  defendant  claims  that 
by  agreement  with  the  plaintiff  a  division  of  their  common 
boundary  line  was  made  for  the  purpose  of  fencing,  by  which  the 
plaintiff  was  to  maintain  a  fence  on  the  east  half  of  the  line, 
and  the  defendant  on  the  remainder;  that  the  trees  described 
have  thrown  out  roots,  which  extend  for  many  feet  in  his  land; 
that  by  reason  of  such  roots  and  the  shade  of  the  trees  a  strip 
of  his  land  four  or  five  rods  wide,  north  of  the  trees,  has  been 
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rendered  unproductive.  He  denies  that  the  trees  are  of  any 
value  to  the  plaintiff;  claims  that  he  has  a  right  to  cut  and 
remove  them,  for  the  reason  that  they  are  a  damage  to  him» 
and  for  the  further  reason  that  the  plaintiff  has  out  and  taken 
away  some  of  those  originally  planted  there,  and  he  claims  a 
right  to  do  the  same.  He  admits  that  he  had  threatened  and 
fully  intended  to  cut  down  those  now  standing. 

The  evidence  shows  that  the  trees  are  of  value  to  the  plain- 
tiff,  and  that  they  damage  the  defendant;  also  that  they  stand 
on  the  common  boundary  line.  They  were  planted  before  the 
defendant  acquired  title  to  the  land  he  now  owns.  Under 
what  agreement,  if  any,  between  the  owners  of  the  two  tracts 
of  land  they  were  planted,  does  not  appear,  although  Jeffers 
and  his  grantee  seemed  to  have  cared  for  them  as  their  own. 
They  stand  upon  and  draw  sustenance  from  both  tracts  of 
land,  and  in  the  absence  of  a  showing  to  the  contrary,  it  must 
be  presumed  that  they  are  owned  by  the  parties  to  this  action 
as  tenants  in  common:  Dubois  v.  Beaver^  25  N.  Y.  124;  82  Am. 
Dec.  326;  Gnffln  v.  Bixby,  12  N.  H.  456;  37  Am.  Dec.  225. 
When  one  tenant  in  common  destroys  the  subject  of  the  ten- 
ancy, he  is  liable  to  his  co-tenant  for  the  damages  he  thereby 
sustains:  Dubois  v.  Beaver,  25  N.  Y.  124;  82  Am.  Dec.  326. 
A  court  of  equity  will,  by  injunction,  restrain  one  tenant  in 
common  at  the  suit  of  another,  from  doing  a  serious  injury  to 
the  common  estate:  1  High  on  Injunctions,  sec.  844.  It  is 
well  settled  that  the  commission  of  a  trespass  may  be  re- 
strained by  injunction:  Orant  v.  Crow,  47  Iowa,  638;  2  Story 
on  Equity  Jurisprudence,  sees.  923,  929. 

It  is  said  that  an  injunction  will  not  be  allowed  to  restrain 
the  commission  of  a  trespass  where  the  recovery  of  damages 
in  an  action  at  law  would  be  an  adequate  remedy  for  the  in- 
jaries  which  would  result  from  the  trespass,  if  committed; 
and  that,  to  authorize  such  an  injunction,  the  injury  threat- 
ened must  be  irreparable.  It  was  said  in  Wilson  ▼.  Mineral 
Pointy  39  Wis.  164,  that  *'an  injury  is  irreparable  when  it  is 
of  such  a  nature  that  the  injured  party  cannot  be  adequately 
compensated  therefor  in  damages,  or  when  the  damages  which 
may  result  therefrom  cannot  be  measured  by  any  certain 
pecuniary  standard."  It  was  further  held  in  that  case  that 
the  destruction  of  trees  and  shrubbery  growing  upon  premises 
occupied  as  a  home  by  the  plaintiff  would  be,  in  a  legal  sense, 
an  irreparable  injury  to  him.  In  this  case,  the  plaintiff  stated 
that  the  cutting  down  of  the  trees  would  damage  him  to  the 
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amonnt  of  two  hundred  dollars;  bat  it  does  not  folloir  that  the 
damages  would  not  be  irreparable  within  the  meaning  of  the 
law,  nor  does  it  appear  that  the  plaintiff  was  willing  to  suffer 
the  damages  for  the  sum  named.    The  trees  cannot  be  re- 
placed, nor  can  their  benefit  to  the  plaintiffi  and  the  comfort 
and  satisfaction  he  derives  from  them,  be  accurately  meas- 
ured by  a  pecuniary  standard.    The  use  which  the  defendant 
purposes  to  make  of  them  is  not  the  one  for  which  they  were 
designed,  nor  the  only  one  for  which  they  are  adapted.   There 
are  many  cases  where  rights  conflict,  or  where  they  are  in  dis- 
pute, in  which  courts  of  equity  will  not  interfere  by  injunc- 
tion to  prevent  an  impending  injury,  so  long  as  there  is  an 
adequate  remedy  at  law  for  the  injury  threatened;  but  in  this 
case  there  is  no  dispute  as  to  the  material  facts  involved,  and 
the  respective  rights  of  the  parties  are  known.    The  plaintiff 
has  an  interest  in  the  trees  for  which  he  cannot  be  compelled, 
at  the  election  of  the  defendant,  to  accept  a  money  considera- 
tion.   A  person  is  not  obliged  to  suffer  his  property  to  be  de- 
stroyed at  the  will  of  another,  even  though  he  may  be  able  to 
recover  ample  pecuniary  compensation  therefor.     This   is 
especially  true  of  property  like  trees,  planted  for  and  adapted 
to  a  certain  use,  and  serving  a  special  purpose.    Their  owner 
has  an  interest  in  them  which  he  may  protect,  and  to  be  de- 
prived of  it  without  his  consent  would  be  to  suffer  irreparable 
injury,  within  the  meaning  of  the  law.    It  appears  in  this 
case  that  the  plaintiff  has  cut  down  and  appropriated  a  few 
of  the  trees  which  at  one  time  constituted  a  part  of  the  line 
of  trees  in  question,  but  the  fact  does  not  authorise  the  de* 
fendant  to  cut  down  and  remove  the  remainder.    The  trees 
cause  him  some  damage,  but  not  sufficient  to  authorize  him 
to  destroy  them.    The  decree  of  the  district  court  enjoined 
the  defendant  ^'from  tearing  down  or  interfering  with  the 
fence  on  said  line,  and  from  in  any  manner  interfering  with 
said  trees."    This  must  be  construed,  in  connection  with  the 
injury  threatened  and  the  relief  asked,  to  enjoin  the  defendant 
from  destrojring  or  in  any  manner  injuring  the  trees  and 
fence.     It  was  not  designed  to  prevent  him  from  taking  care 
of  the  trees  and  maintaining  the  fence.    His  right  to  do  so  is 
as  great  as  that  of  the  plaintiff. 
The  decree  of  the  district  court  is  affirmed^ 


BouHDAXT-UNB  Tbxis,  wh«n  Hot  a  nninuiMt  8m  Cfrtmdma  t.  Lovdal^  78 
GiL  til;  IS  Am.  St.  Rep.  121.  That  the  taking  and  holding  ponession  of 
kad  «f  te  a  Imoe  and  elaiming  to  ba  the  traa  owner  thereto  will  laader 


808  ScHLAwio  V.  Db  Petbteb.  [Iowa, 

the  posnnloB  adrene  ap  to  the  fenoe,  whether  it  be  the  trno  boandoiy  or 
Bot,  Me  BaUMT  t.  Baher,  106  Mo.  311;  32  Am.  BL  Rep.  OOa 

BovNikABT-ura  Trees.  —  A  tree,  the  trank  el  whioh  is  dirided  bj  a 
boandary  line,  beloogs  to  the  adjoining  proprieton  as  tenante  in  oammoDa 
IhiboiM  r.  Beaver^  26  N.  Y.  123;  82  Am.  Dec.  326;  bot  a  tree  stonding  excla- 
sively  on  the  land  of  one  of  the  parties  belongs  to  him  ezclnsiTely,  though 
the  roots  and  branches  extend  beyond  the  boandary  line:  Skmner  ▼.  WUder^ 
38  Vt.  116;  88  An.  Deo.  648;  ffofmcm  t.  Armatnmff,4B^  Y.  2Qi|  S 
Rep.  637. 
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(88  I0WA»  S2S.1 
JuRiSDiOfnoir — KoM-JUSiDairra. — Service  of  process  in  aforeoloeore  pro« 
ceeding  cannot  be  made  npon  a  mortgagor  by  learing  a  copy  with  m 
member  of  his  family  at  his  alleged  nsnal  place  of  residence,  when  he 
has  in  fact  gone  to  another  stato  with  the  intention  of  taking  up  his 
residenoe  there,  has  there  engaged  in  bnsiness,  for  asTeral  year^  Totod, 
sat  npon  jaries,  and  discharged  other  dnties  as  a  citizen,  but  haa  not 
removed  his  family  there,  and  has  at  long  intervals  visited  them  in  the 
other  stato,  with  a  continaed  intention  to  remove  them  to  the  state  of 
his  actaal  residence.  A  decree  of  foredosnre  based  npon  such  serWoe 
is  void  far  want  of  jorisdictioOi 

ArPXLLATB  PHACnOS  —  APPXLLEB9  GANNOT  ASSIQN  ERRORS. — Ov  AN  AP- 
PEAL from  a  judgment  the  amount  thereof  will  not  be  reviewed  or 
altered  at  the  reqnest  of  the  appellees 

pRAonoB  ov  Appeal  — ExTENnoir  op  Tim  nr  which  to  Bederm. — A 
mortgagor  whose  time  to  redeem  from  a  mortgage  foreclosure  as  allowed 
by  the  eourt  rendering  the  decree  has  expired  pending  an  appeal  by  the 
mortgagee  which  prevento  redemption,  will  be  allowed  an  extension  of 
the  same  time  in  whioh  to  redeem  after  entry  of  final  judgment  npon  liie 
appeal. 

£f.  M.  Marsh  and  21  0,  Hendersony  for  the  appellants. 

0.  0.  Treadway^  and  Argo^  MeDuffie  and  Argo^  for  the  i^ 
pellee. 

Bbck,  C.  J.  1.  The  plaintiff  executed  a  mortgage  to  the 
defendant  De  Peyster  to  secare  the  payment  of  six  hundred 
dollars  and  interest  payable  upon  maturity  of  certain  notes 
given  therefor.  Upon  the  maturity  and  non-payment  of  in- 
terest, an  action  to  foreclose  the  mortgage  was  instituted,  and 
a  decree  of  foreclosure  was  rendered,  and  a  sale  of  the  land 
thereon  was  for  the  amount  of  the  judgment  for  interest,  with 
attorney's  fees  and  costs.  The  plaintiff  seeks  in  this  action 
to  redeem  from  the  sale  and  mortgage,  basing  his  right  on  the 
ground,  among  others,  that  the  decree  of  foreclosure  is  void,  for 
th#  leason  that  the  original  notice  in  the  case  was  not  served 
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vpon  him  as  required  by  law.  The  service  was  made  by  copy 
delivered  to  a  member  of  his  family  (his  wife)  at  his  alleged 
usual  place  of  residence  in  this  state.  The  plaintifif  alleges 
that  bis  Qsnal  place  of  residence  at  the  time  of  service  was  in 
the  Black  HiUs,  Dakota,  and  not  in  Iowa,  and  insists,  there- 
fore, that  the  decree  is  void  fi>r  want  of  jorisdictioa  of  his 
person. 

2.  The  record  rery  satisfactorily  shows  that  about  eigh-> 
teen  months  before  the  service  of  the  notice  the  defendant,  who 
then  lived  with  his  family  in  Sioux  City,  went  to  the  Black  Hills, 
intending  to  make  his  home  there.  He  left  his  family  con- 
sisting of  a  wife  and  children,  in  Sioux  City,  intending  to  re- 
move them  to  the  Black  Hills  as  soon  as  he  could  do  so.  He 
engaged  in  mining  and  other  business  in  the  Black  Hills,  and 
built  a  house,  shop,  and  other  buildings  thera  He  voted  at 
the  elections  and  sat  upon  juries  and  discharged  other  duties 
of  a  citissen,  but  did  not  remove  his  family  there,  though  con- 
tinually intending  so  to  do.  He  visited  bis  family  about  two 
years  after  he  went  to  the  Black  Hills,  and  repeated  the  visit 
at  long  intervals.  He  never  abandoned  his  purpose  of  re- 
moving his  family  to  Dakota.  He  seems  to  have  done  no  act 
indicating  that  he  regarded  Iowa  as  the  place  of  his  residence. 
We  think  that  actual  residence,  with  the  purpose  and  intent 
that  it  is  legal  and  shall  be  permanent,  fixes  the  legal  resi- 
dence contemplated  by  the  statute  providing  for  service  of 
original  notices  of  actions  by  a  copy  delivered  to  a  member  of 
the  defendant's  family  at  his  usual  place  of  residence,  without 
regard  to  the  place  of  residence  of  his  family.  We  know  of 
no  rule  which  fixes  absolutely  a  man's  residence  at  the  place 
of  residence  of  his  wife  and  family.  A  presumption  may 
arise  that  his  residence  is  with  his  family,  but  that  presump- 
tion may  be  overcome  by  evidence  showing  the  fact  to  be 
otherwise.  Such  presumption  is  in  this  way  overcome  by  the 
evidence  in  this  case.  In  support  of  these  views,  see  the  fol- 
lowing cases:  Cohen  v.  Daniels,  25  Iowa,  88;  Vanderpoal  v. 
(THafdon,  53  Iowa,  246;  36  Am.  Rep.  216;  Ringgold  v.  Barley, 
5  Md.  186;  59  Am.  Dec.  107;  Qilman  v.  GUman,  52  Me.  165; 
83  Am.  Dec.  502;  Hairston  v.  Hairston,  27  Miss.  704;  61  Am. 
Dec.  530.  Love  v.  Ohsrry^  24  Iowa,  204,  cited  by  counsel  for 
the  defendant,  is  not  in  conflict  with  our  conclusions  in  this 
ease*  Because  of  absence  of  intention  to  make  the  residence 
in  question  permanent,  and  a  continual  purpose  to  return  to  a 
prior  place  of  residence,  it  was  held  in  that  case  that  at  such 
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prior  place  of  residence  service  of  notice  could  be  lawfully 
made  by  copy  upon  a  member  of  the  defendant's  family.  In 
this  case  there  was  a  fixed  and  constant  purpose  to  remove 
the  plaintiffs  family  to  the  Black  Hills,  which  was  all  the 
time  regarded  by  him  as  the  permanent  place  of  residence 
and  home  of  the  plaintiff.  This  purpose  was  never  relin- 
quished or  changed,  and  there  is  no  evidence  showing  facts  in 
conflict  therewith.  It  is  our  conclusion  that  the  decree  of 
foreclosure  is  void  for  want  of  jurisdiction  of  the  person  of 
plaintiff,  and  for  this  reason  he  may  redeem  from  the  sale  and 
mortgage. 

8.  Plaintiff  complains  of  the  amount  which  he  is  required 
by  the  decree  to  pay  in  order  to  make  the  redemption.  We 
think  the  evidence  well  supports  the  correctness  of  the 
decree  in  this  regard.  Besides,  as  the  plaintiff  did  not  appeal, 
he  is  not  in  a  condition  to  complain  of  the  decree,  and  ask  that 
it  be  reversed  or  changed  in  this  court. 

4.  By  the  decree  of  the  court  below  the  plaintiff  had 
ninety  days  from  the  rendition  thereof  in  which  to  make 
redemption.  That  time  has  expired  pending  the  appeal  which 
prevented  performance  by  the  plaintiff.  The  time  for  redemp- 
tion ought  to  be  extended  for  ninety  days  after  the  entering 
of  final  decree  and  judgment  upon  this  appeal.  The  decree 
of  the  district  court  is  affirmed,  with  the  modification  just 
suggested,  that  the  plaintiff  have  ninety  days  in  which  to  re- 
deem. 

A  decree  to  that  effect  will  be  entered  in  this  court 

Affirmed.  

Sbrtiob  of  pRocBas  BT  Lbavino  It  at  thb  Plaob  or  Dbfbndavt'b  Rb3i< 
DBNCB  is  regarded  as  an  actual  servioe:  Sturgia  v.  Fay^  Id  Ind.  429;  79 
Am.  Dec  440.  Change  of  domicile  is  consummated  when  one  leaTes  the 
Btate  where  he  has  hitherto  resided,  avowing  his  intention  not  to  return, 
and  enters  another  state  intending  to  settle  there  permanently:  Lowry  ▼. 
Bradley,  1  Spear  Eq.  1;  39  Am.  Dec  142;  IrJtabitanU  qf  Phillipi  r.  Inhabi- 
ttmU  f^  KingfUld,  19  Me.  875;  36  Am.  Dec.  760;  Frosi  v,  Briabin,  19  Wend. 
11;  32  Am.  Dec  423.  The  fact  of  voting  in  the  state  to  which  a  person  has 
remored  is  not  necessarily  decisive  of  the  character  of  the  residences  BaU» 
m^^  r,  Oooduom,  35  Conn.  279;  95  Am.  Dec  237. 
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Rbtkolds  V.  Hainbs, 

pt  Iowa,  812.) 
ExmrTtom  —  Psoobim  ov  Insuranob  upon  Exempt  PBOPnrr.  —  Wliea 
penoMd  property,  exempt  from  execation,  is  destroyed  by  fire^  the  pro- 
oeedfl  of  inrarance  apon  such  property  u  also  exempt. 

O  H.  PhiUip9j  and  Ainsworth  and  Ilohsan^  for  the  appellants. 

H.  W.  CUmentSf  for  the  appellee. 

Bbck,  C.  J.  1.  The  plaintiffs  caused  process  of  garnish- 
ment to  be  issued  against  the  Capital  Insurance  Company 
upon  a  judgment  against  the  defendant,  claiming  that  the 
insurance  company  is  a  debtor  of  the  defendant  upon  a  policy 
issued  to  him  upon  which  there  had  been  a  loss  of  the  prop* 
erty  insured.  A  motion  to  dismiss  the  proceeding  was  sus- 
tained upon  the  grounds,  which  were  not  disputed,  that  the 
property  insured  was  exempt  from  execution,  being  book?,  in- 
struments, etc.,  used  by  the  defendant,  who  was  a  physician 
and  surgeon,  in  the  practice  of  liis  profession. 

2.  The  question  presented  for  decision  by  the  record  is 
this:  Are  the  avails  of  insurance  upon  personal  property 
which  is  exempt  under  the  statute  from  debts  of  the  assured 
also  exempt?  The  statute,  Code,  sec.  3072,  declares  that  ''  if 
the  debtor  is  a  resident  of  this  state,  and  is  the  head  of  a  fam- 
ily, he  may  hold  exempt  from  execution"  certain  personal 
property,  which  includes  the  books,  instruments,  etc.,  of  a 
physician,  the  property  covered  by  the  policy  of  insurance  in 
this  case.  There  is  no  provision  as  to  the  exemption  or  lia- 
bility of  the  proceeds  or  avails  of  such  property  when  disposed 
of  by  sale  or  otherwise. 

3.  The  purpose  of  the  statute  is  to  secure  to  the  debtor 
wlio  is  the  head  of  the  family  —  a  physician  and  surgeon  in 
this  case — the  instruments,  books,  and  other  articles  which 
enable  him  to  practice  his  profession.  Its  purpose  is  to  secure 
the  necessaries  of  life  —  food,  raiment,  and  shelter  —  to  fami- 
lies who  are  dependent  upon  the  heads  thereof,  by  securing  to 
them  the  instruments  and  means  by  the  use  of  which  they 
are  enabled  to  support  their  families.  The  exemption  is 
plainly  for  the  benefit  of  the  families  of  debtors,  for  those  hav- 
ing no  family  can  claim  no  exemption.  The  statute  must  be 
liberally  construed,  to  carry  out  its  purpose  and  spirit:  Sevan 
V.  Haydenj  13  Iowa,  122;  Davis  v,  Humphrey,  22  Iowa,  139; 
Kaiser  v.  Seaton^  62  Iowa,  463.    The  debtor  in  the  case  before 
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118  was  authorized,  under  the  statute,  to  hold  the  property  in 
question  exempt  from  debts,  if  it  were  used  for  the  purpose  of 
his  profession.  It  is  plain  that  the  use  for  which  the  property 
was  kept  determined  the  question  of  its  exemption.  The 
books,  instruments,  etc.,  of  the  physician  and  surgeon  may 
be  kept  subject  to  the  authority  to  change  them,  by  sale  or 
otherwise,  in  order  to  procure  those  of  better  character  or  im- 
proved construction.  It  is  plain  that  the  physician  may  sell 
bis  books  and  replace  them  by  better  ones.  Such  sale  is  a 
proper  use  of  his  books  and  instruments  in  his  profession. 
Another  proper  use  of  his  books  and  instruments  is  their  pres- 
ervation from  injury  and  destruction.  He  may  insure  them, 
to  protect  himself  and  family  from  loss  from  fire.  The  fact 
that  they  were  insured  would  not  make  them  subject  to  bis 
debts.  If  they  are  destroyed  by  fire,  the  indemnity  secured 
by  insurance  stands  in  the  place  of  the  books.  It  is  intended 
to  preserve  the  physician's  library  by  securing  means  for  its 
restoration  after  it  is  lost  by  fire.  Surely  that  indemnity 
which  is  the  indebtedness  of  the  insurance  company,  or  the 
money  paid  by  it,  stands  in  the  place  of  the  library,  and  ought 
to  be,  as  it  is,  exempt  from  execution.  The  money  due  on  the 
policy  stands  in  the  place  of  the  property  destroyed,  and  this 
must  be  true  whether  the  money  takes  the  place  of  the  prop- 
erty by  contract,  or  is  acquired  in  tnvitum  by  proceedings 
against  the  owner. 

It  is  plain  that  a  trespasser,  by  appropriating  the  property 
and  converting  it  to  his  own  use,  cannot  make  it  subject  to 
the  payment  of  the  owner's  debts  by  holding  the  value  of  the 
property  the  measure  of  the  debtor's  damages  for  the  trespass, 
subject  to  garnishment  by  the  creditors.  If  he  could  do  this, 
it  would  be  a  convenient  method  to  defeat  the  exemptions  of 
the  statute.  As  we  before  remarked,  the  object  of  the  statute 
is  to  secure  to  the  family  the  benefit  of  certain  property. 
These  benefits  cannot  be  enjoyed  unless  the  debtor  have  the 
unrestricted  use  and  control  of  the  property  free  from  liability 
for  debts  as  long  as  it  is  owned  and  used  by  him.  When  it  is 
used  for  other  purposes  than  the  support  of  the  family,  it  be- 
comes liable  for  debts;  but  the  change  of  the  property  into 
money  will  not  indicate  an  immediate  abandonment  of  the 
claim  of  exemption  to  the  money  on  the  ground  of  a  purpose 
to  invest  it  in  like  or  other  exempt  property.  Until  an  oppor- 
tunity exists  to  make  such  investment,  which  is  not  a  change 
of  articles  of  exempt  property,  the  debtor  ought  not  to  bo  pre* 
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samed  to  abandon  his  claim.  The  debtor,  as  we  bave  seen, 
has  the  authority  to  change  the  articles  of  exempt  property 
by  sale  and  purchase,  exchange,  or  otherwise.  He  cannot  be 
presumed  to  have  abandoned  his  right  to  this  authority  until 
he  has  had  an  opportunity  to  exercise  it.  The  creditor  can- 
not com  plain  of  its  exercise.  He  is  defeated  of  no  right  thereby. 
The  property  is  held  free  of  his  debt,  and  he  is  not  prejudiced 
by  the  change  to  other  like  property.  These  doctrines  and 
conclusions  find  support  in  the  following  decisions  of  this 
court:  Kaiser  v.  Seaton^  62  Iowa,  463;  Mudge  ▼.  Lanning^  68 
Iowa,  641.  See,  also,  cases  cited  in  Kaiser  v.  Seaton^  62  Iowa, 
463,  and  the  following:  Evans  t.  St.  Paul  Harvester  Works^  63 
Iowa,  204;  Brainard  v.  Simmons^  67  Iowa,  646;  Leavitt  v. 
MeUalf,  2  Vt.  342;  19  Am.  Dec.  718;  MMiUn  y.  Winter,  2 
Duvall,  256;  87  Am.  Dec.  495;  TMotson  v.  Waleott,  48  N.  Y. 
188. 

Counsel  for  the  plaintiffs  cite  Wooster  v.  Page,  54  N.  H.  125, 
20  Am.  Rep.  128.  It  is  not  in  harmony  with  our  conclusions. 
We  think  that  the  reasoning  upon  which  it  is  based  :s  not 
eound.  Other  cases  cited  by  the  same  counsel  are  not  in  con- 
flict with  our  oonclusions.  They  are  to  the  eflect  that  sales 
of  exempt  property,  with  no  purpose  to  reinvest  the  avails  in 
other  like  property,  or  to  exchange  the  articles  of  exempted 
property,  or  are  cases  involving  the  exemption  of  pension 
money,  and  some  other  cases  involving  like  questions,  none 
of  which  are  in  conflict  with  our  conclusions  in  this  case. 

We  reach  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  affirmed.    

Rxbmttions^Pbooiids  or  Ivsubangi  upon  Exkmft  Propkrtt. — la- 
nnnoe  money  due  on  a  bouse  which  was  a  part  of  the  homestead  of  the  in* 
nned  is  not  exempt  from  leyy  nnder  execntioa  or  attachmenti  8nUik  ▼• 
Satd^,  66  Miss.  683;  14  Am.  St.  Rep.  606^  and  note. 
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Dalton  v.  Wfisa 

[8S  Iowa,  478.] 
HoMiimAD  —  ExBMPTXoir  —  iNviuri'MKNT  OF  Pbocxbiw  in  Avothkb  8rAT& 
When  tht  prooeeda  of  the  sale  of  a  homestead  in  one  stato  are  in- 
votfted  in  a  hoine:itead  in  another,  and  the  latter  homestead  ii  told  and 
the  proceeds  reiuvested  in  another  homestead  in  the  former  state,  die 
last  homestead  is  not  exempt,  but  is  liable  for  the  debts  of  tha  homa- 
stead  claimant  incarred  in  that  state  prior  to  tha  last  investment. 

Oeorge  E.  Draper^  for  the  appellants. 

£r.  (7.  Wdikin9y  for  the  appellee. 

Granger,  J.     Prior  to  May,  1885,  the  plaintiff  was  owing 
the  defendant  Webb,  which  claim  has,  since  May,  1885,  been 
placed  in  judgment,  aggregating  some  $576.15.     Prior  to  May, 
1885,  the  plaintiff  was  the  owner  of  454  acres  of  land  in  and 
about  the  town  of  Tabor,  Iowa.     In  May,  1885,  the  plaintiff 
sold  the  entire  tract  to  C.  F.  Lawrence  for  fifteen  thousand 
dollars,  which  amount  was  exhausted  by  the  payment  of  en- 
cumbrances on  the  land  and  an  indebtedness  of  the  plaintiff 
to  Lawrence.     A  very  much  disputed  question  in  the  case, 
and  one  of  grave  doubt  under  the  evidence,  is  whether  or  not 
it  was  then  agreed,  as  a  part  of  the  consideration  for  the  land, 
that  the  plaintiff  should  continue  to  occupy  his  home  on  the 
land  during  his  life,  he  then  being  a  man  some  sixty-nine  or 
seventy  years  of  age.     It  is  a  fact  that  he  continued  to  reside 
on  the  land,  or  a  part  of  it,  for  two  years  after  the  sale,  when 
a  son  of  C.  F.  Lawrence,  to  whom  part  of  the  land  had  been 
deeded,  paid  to  the  plaintiff  two  thousand  five  hundred  dollars 
to  vacate  the  premises.     Of  this  two  thousand  five  hundred 
dollars  one  thousand  dollars  were  paid  on  an  indebtedness  of 
the  plaintiff*s  to  one  Wadham,  and  of  the  remainder  about 
seven  hundred  dollars  were  invested  in  what  the  plaintiff  now 
claims  as  his  homestead,  one  half  being  paid  on  the  purchase 
price,  and  the  other  half  on  improvements.    The  remaining 
eight  hundred  dollars  were  by  the  plaintiff  invested  in  an  at- 
tempt to  provide  him  a  homestead  in  Nebraska,  under  the 
general  homestead  law,  the  money  being  used  in  buildings  and 
other  improvements  on  the  land.    Afterward  the  homestead 
claim  in  Nebraska  was  sold  for  $1,350,  and  this  amount  was 
paid  toward  the  present  homestead  of  the  plaintiff.     The  pres- 
ent homestead  was  purchased  of  one  Goodell,  the  purchase 
price  being  $2,150,  the  plaintiff  assuming  a  mortgage  thereon 
of  $800.    The  plaintiff's  statement  in  evidence  is:  *'For  tho 
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properly  I  now  claim  as  a  homeBtead  I  paid  Mr.  Goodell  about 
«2,150.  I  took  it  subject  to  a  mortgage  of  $800,  paid  $350  of 
the  homestead  money  on  it,  and  the  balance  was  paid  from 
money  coming  from  Nebraska  land." 

For  the  purposes  of  the  case  we  will  assume  that  the  fifteen 
hundred  dollars  the  plaintiff  received  from  Lawrence  in  1887 
to  vacate  the  premises  are  the  proceeds  of  a  homestead  inter- 
est, without  saying  that  such  would  be  our  finding  upon  a 
consideration  of  the  evidence.  The  defendant  Webb  has,  by 
an  execution  issued  on  his  judgment,  levied  on  the  present 
homestead,  and  this  action  is  to  determine  the  liability  of  the 
homestead  therefor.  The  district  court  decreed  the  homestead 
exempt.  In  doing  so  we  think  it  erred.  No  more  than  $350 
of  the  purchase  price  of  a  homestead  representing  a  value  of 
about  $2,500  can  be  said  to  be  the  proceeds  of  the  former 
homestead,  unless  we  hold  that  the  $1,850  for  the  Nebraska 
land  were,  when  invested  in  this  homestead,  the  proceeds  of 
the  former  homestead,  and  to  be  protected  as  such.  To  so 
hold  is  to  overrule  the  case  of  Rogers  v.  Raiaar^  60  Iowa,  355. 
That  case,  in  its  purpose,  is  an  exact  parallel  to  this,  and  the 
principle  there  announced  is  conclusive  of  the  question  we  are 
considering.  In  that  case  the  proceeds  of  an  Iowa  homestead 
were  taken  to  Missouri  and  invested  in  a  homestead  there. 
Afterward  the  Missouri  homestead  was  sold,  and  another 
homestead  purchased  in  Iowa.  It  was  sought  to  be  subjected 
to  the  payment  of  a  debt  from  which  the  former  Iowa  home- 
atead  was  exempt 

In  deciding  the  case  the  following  language  is  used: 
^What,  then,  was  the  character  impressed  on  the  proceeds 
of  the  Iowa  homestead  when  taken  to  Missouri  for  reinvest- 
ment? The  laws  of  Iowa  ceased  to  operate  upon  it,  and  to 
afiect  its  character  as  soon  as  it  was  invested  in  real  estate  in 
the  state  of  MissourL  It  was  not  the  proceeds  of  the  sale  of 
a  homestead  under  the  laws  of  Missouri,  for  those  laws  can 
apply  only  to  a  homestead  held  under  the  laws  of  that  state. 
It  follows  that  the  fund  arising  from  the  sale  of  the  Iowa 
homestead,  upon  being  carried  into  Missouri,  lost  the  distinc- 
tive  character  of  being  the  proceeds  of  a  sale  of  a  homestead." 

The  case  holds  that  the  new  homestead  in  Iowa  is  not  ex- 
empt The  $350  of  the  proceeds  of  the  former  homestead 
invested  in  the  purchase  price  of  this  could  not  change  the 
rule.  The  homestead  laws  receive  and  are  entitled  to  liberal 
interpretation,  but  it  should  only  be  done  within  the  spirit  of 


316  German  Bahk  v.  Ambbican  Fire  Ins.  Co.      [Iowa, 

the  legislative  purpose.  At  best  but  $800  of  the  $1,350  from 
the  Nebraska  land  were  ever  the  proceeds  of  a  homestead, 
and|  under  the  rule  announced,  that  part  lost  its  character  as 
homestead  property,  and  is  no  longer  entitled  to  exemption. 

Some  importance  is  attached  to  the  fact  that  the  wife  of  the 
plaintiff  did  not  go  to  Nebraska  with  her  husband,  nor  con- 
sent  to  the  use  of  the  money  there.  It  is  true  that  she  did 
not  desire  to  go,  and  that  the  plaintiff,  because  of  her  health, 
did  not  think  she  should;  but  the  record  does  not  show  that 
she  ever  had  or  made  any  objection  to  the  investment  of  tbe 
money  there,  nor  does  it  appear  that  before  the  investment  in 
Nebraska  there  was  any  purpose  to  invest  it  in  the  Iowa 
homestead. 

We  think  there  should  be  a  decree  dismissing  plaintiff's 
petition,  and  the  cause  is  remanded  for  that  purpose. 

Beversed.  ^^__ 

HoMxsTBAD — Frooseds  ow  Salb  ov  «  Exkm Fnov  VROH  BxEOunov.— 
The  proceeds  of  the  sale  of  a  homestead  are  not  exempt  from  ezeoation  aii- 
less  the  rendor  at  the  time  of  the  sale  intended  inresting  them  in  another 
homestead:  SmUh  v.  Chr€,  23  Kan.  488;  88  Am.  Rep.  188.  The  prooeeds  ol 
the  Tolantary  sale  of  a  homestefltd  are  liable  to  ezeontion:  Ma$m  ▼•  Kdaeif, 
71  Tex.  609;  10  Am.  St  Rep.  800.  The  statutory  Taloe  of  a  homestead  is 
exempt  from  execution  where,  having  been  inTested  in  land  as  a  homestead, 
it  is  changed  into  money  and  kept  separate  as  a  homestead  fnnd  with  no  in- 
tention to  apply  it  to  other  nses:  JSiqfet  t,  Sine$,  37  Vt.  2G0;  S6  Aml,  Doa 
707t  and  note. 
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l8BIOWA,4n.] 
Laws  or  Sister  Stats  —  Frbsumption.  — In  the  absenoe  of  a  showing  to 
the  contrary,  the  laws  of  a  sister  state  will  be  presumed  to  be  the  same 
as  those  in  the  state  where  suit  is  oommenoed. 

GABinSHUBMT  OF  DSBT  DUB  NON-RICSIDKrr  PROH  FOBBIOH  Ck>BPOBATI09. 

The  courts  of  one  state  have  jurisdiction  to  garnish  a  debt  doe  toa  aoa- 
resident  of  that  state  from  a  foreign  corporation  having  an  agent  in  the 
state  where  suit  is  brought,  and  upon  whom  process  may  be  served  at 
the  suit  of  one  of  its  residents. 

PrOOKSS  —  UKAUTKORIZXi)     SSRVIOX  —  EVFBOr    OF    VOLUirrARr    ArPKAR- 

ANOS.  —  When  a  non-resident  appears  and  interpleads  in  response  to 
the  process  of  a  court  having  no  authority  or  jurisdiction  to  issne  it; 
such  appearance  must  be  regarded  as  voluntary  and  a  waiver  of  tbs 
right  to  object  to  the  jurisdiction  of  the  oourt; 

Myron  H.  Beach^  for  tbe  appellant 
McCeney  and  (yDonneU^  for  the  appellee. 
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Robinson,  J.  The  facts  admitted  by  the  pleadings  are  sab- 
Btantially  as  follows:  The  defendant  insured  the  Dubuque 
Mattress  Company  on  certain  property  against  loss  by  fire  to 
the  amount  of  $500.  On  the  first  day  of  April,  1889,  and 
during  the  life  of  the  policy,  the  property  insured  was  de« 
Btroyed  by  fire,  and  the  defendant  thereby  became  liable  on 
its  policy  for  its  full  amount.  On  the  next  day  the  assured 
assigned  to  the  plaintiff  its  claim  against  the  defendant  for 
the  loss,  and  the  latter  was  notified  of  the  loss  and  the  assign* 
ment  At  the  time  in  question  the  plaintiff  and  the  mattress 
company  were  Iowa  corporations,  engaged  in  business  at  Dq- 
bnque,  and  the  defendant  was  a  uvrporation  organized  under 
the  laws  of  the  state  of  Pennsylvania,  having  its  general 
agency  at  Philadelphia,  and  doing  an  insurance  business  in 
Dubuque,  and  also  in  Illinois  under  a  license  issued  by  that 
state.  On  the  tenth  day  of  April,  1889,  the  firm  of  Qlover  and 
Willcombe,  doing  business  in  Chicago,  commenced  an  action 
in  the  superior  court  of  Cook  County  against  the  Dubuque 
Mattress  Company.  The  action  was  aided  by  attachment, 
and  the  defendant  was  served  with  a  notice  of  garnishment 
aa  a  debtor  of  the  mattress  company,  and  made  answer  under 
oath,  as  required  by  the  laws  of  Illinois.  In  its  answer  it 
stated  the  facts  in  regard  to  the  insurance  and  loss,  and  the 
assignment  to  the  plaintiff.  Qlover  and  Willcombe  thereupon 
made  application  to  the  court,  under  the  laws  of  Illinois,  for 
an  order  requiring  the  plaintiff  to  interplead,  which  was 
granted  and  served.  The  plaintiff  then  appeared  in  the  action, 
and,  as  the  answer  in  this  case  alleges,  ^*  submitted  itself,  and 
its  rights,  claims,  interests,  and  property  in  and  to  the  subject- 
matter  of  this  action,  to  the  jurisdiction  of  said  superior  court, 
and  made  and  filed  therein  its  plea  and  interpleader,  setting 
forth  its  rights  to  and  ownership  of  and  interests  in  said  sub- 
ject-matter by  virtue  of  the  assignment  thereof  aforesaid." 
The  plaintiffs  in  that  action  denied  the  allegations  contained 
in  the  answers  of  the  garnishee  and  the  bank,  and  the  issues 
thus  formed  stood  for  trial  in  the  superior  court  of  Cook 
Connty  when  this  action  was  commenced.  That  court  had 
competent  original  jurisdiction,  and  the  proceedings  therein 
had  were  authorized  by  the  statutes  of  the  state  of  Illinois. 

1.  The  ground  of  the  demurrer  is,  in  substance,  that  the 
facts  set  out  in  the  answer  fail  to  show  that  the  Illinois  court 
has  jurisdiction  of  the  defendant,  or  of  the  subject-matter  of 
this  actioQ.    The  theory  upon  which  the  demurrer  was  sui^ 
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tained  appears  to  be  that  the  defendant  and  the  Dubuque 
Mattress  Company  were,  as  to  Illinois,  foreign  corporations; 
and  as  the  defendant  is  not  shown  to  have  had  the  money  in 
controversy  in  its  possession  in  that  state,  and  as  the  transac- 
tion out  of  which  the  indebtedness  arose  was  not  in  any  way 
connected  with  any  office  or  agency  of  the  defendant,  juris* 
diction  was  not  acquired  by  the  proceedings  therein  had. 
There  are  authorities  which  hold  that  process  of  garnishment 
served  upon  a  non-resident  of  the  state  in  which  the  action  ia 
pending,  who  is  but  temporarily  within  that  state,  is  not 
effectual  as  an  attachment;  and  the  reason  given  for  such 
holding  is  that  property  not  in  the  state,  in  the  hands  of  non- 
residents,  and  debts  due  from  them,  are  not  within  the  juris* 
diction  of  the  court,  and,  therefore,  cannot  be  acted  upon  by 
it:  Wright  v.  Chicago  etc.  R.  R.  Co.,  19  Neb.  175;  56  Am.  Rep. 
747,  '^  Mere  ohoses  in  action  are  considered  with  referenoe 
to  the  trustee  process  as  local,  and  not  as  following  the  person 
of  the  trustee  wherever  he  may  transiently  be  found  ":  Sauh 
yer  v.  Thompson,  24  N.  H.  514.  In  that  case  it  was  held  that^ 
if  all  the  parties  are  inhabitants  of  another  state,  the  garnishee 
cannot  be  charged  where  suit  is  brought,  unless  he  has  goods 
in  his  hands  belonging  to  his  principal,  or  has  contracted  to 
pay  him  money  or  deliver  him  goods  in  the  state  where  the 
action  is  brought  and  the  process  of  garnishment  is  served; 
and  in  the  absence  of  statutory  enactment  to  the  contrary, 
that  is,  perhaps,  the  general  rule,  especially  when  the  de- 
fendant is  not  personally  served  within  the  state:  Lawrence  ▼• 
Smith,  45  N.  H.  539;  Oreen  v.  Farmers^  etc.  Bank^  25  Conn. 
452;  Gold  v.  Housatonie  R.  R.  Co.,  1  Qray,  425;  Tingley  r.  Bate- 
man^  10  Mass.  843. 

But  we  do  not  think  the  authorities  cited  are  applicable  to 
this  case.  The  pleadings  do  not  show  what  the  laws  of  Illi« 
nois  are,  excepting  as  we  have  stated,  and,  in  the  absenoe  of  a 
showing  to  the  contrary,  we  must  presume  that  they  are  the 
same  as  the  laws  of  this  state.  The  defendant,  when  gar- 
nished, was  doing  an  insurance  business  under  a  license  duly 
issued.  In  order  to  transact  such  business,  it  was  necessary 
for  it  to  appoint  an  agent  in  that  state  on  whom  process  might 
be  served  with  the  same  effect  as  though  it  had  been  served 
Qpon  the  company:  Code,  sea  1144;  Niagara  In$»  O^  V.  M^ 
decker f  47  Iowa,  165. 

The  fact  that  it  had  been  licensed,  and  was  doing  an  Insui^ 
ance  business  in  the  state,  authorizes  the  presumption  that  it 
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had  Id  all  rospects  complied  with  .the  reqairemeats  of  its  laws: 
Ex  parte  SchoUenbergerj  96  U.  8.  869.  By  so  doing,  it  became 
subject  to  those  laws,  and  to  treatment  in  many  respects  as  a 
domestic  corporation,  and  liable  to  be  sued  in  all  respects  as 
such  a  corporation  would  be:  McNichol  ▼.  United  Statei  Merean* 
tile  Rep.  Agency Ji  Mo.  472;  Railroad  Co.  v.  Harrie,  12  Wall. 
65.  Ao  action  aided  by  attachment  may  be  brought  in  any 
county  of  the  state,  wherever  any  part  of  the  property  sought 
to  be  attached  may  be  found,  when  the  defendant  whose  prop- 
erty 18  thus  pursued  is  a  non-resident  of  the  state:  Code, 
sea  2580.  The  record  does  not  show  what  agency  the  defend- 
ant had  in  Illinois;  but  whether  it  had  its  principal  place  of 
business  for  the  state  in  Cook  County,  or  whether  it  was  found 
there  in  the  person  of  an  agent,  is  immaterial,  for  the  purposes 
of  this  case.  No  question  is  made  as  to  the- agent  upon  whom 
service  was  made,  nor  as  to  the  county  in  which  the  action  was 
brought,  and  the  provisions  of  law  were  ample  for  commen- 
cing  action  against  the  defendant  and  enforcing  its  liability  in 
Illinois:  Code,  sees.  1144,  25S4,  2586.  Proceed! [igs  by  gar* 
nishment  are,  in  effect,  a  suit  by  the  defendant  in  the  name  of 
the  plaintiff  against  the  garnishee:  Drake  on  Attachment, 
sec.  452;  Danieh  v.  Clark,  38  Iowa,  559.  Had  the  matlress 
company,  before  assigning  its  claim,  brought  suit  against  the 
defendant  in  Illinois,  it  cannot  be  doubted  that  it  could  have 
recovered,  and  any  creditor  of  the  mattress  company  could 
hare  appropriated  the  debt  by  means  of  an  action  against  that 
company  aided  by  attachment.  Therefore,  assuming  that  the 
defendant  owed  the  mattress  company  when  Olover  and  WilN 
combe  commenced  their  action,  it  was  authorized.  The  case 
of  Mooney  ▼.  Union  Pac.  Ry  Co,^  60  Iowa,  347,  as  to  the  right 
of  garnishment,  is  much  like  this  in  principle,  and  supports 
the  conclusion  we  have  reached.  See,  also,  Hannibal  etc.  R'y 
Co.  V.  Crane,  102  111.  249;  40  Am.  Rep.  581;  Morgan  v.  NevUle^ 
74  Pa.  St  66;  Barr  v.  King,  96  Pa.  St  487;  McAllieUr  v.  Penn- 
iylvania  In$.  Co.,  28  Mo.  216. 

It  must  be  understood  that  what  we  have  said  applies  to 
the  attachment  by  garnishment  of  debts,  and  not  to  other  per- 
sonal property,  as  merchandise,  which  has  a  corporeal  exist- 
ence and  an  actual  location.  The  rule  in  regard  to  such 
property  was  oonsidered  in  Montrose  Pickle  Co.  v.  Dodeon  Jk 
HiU$  Mfg.  Co.,  76  Iowa,  172;  14  Am.  St.  Rep.  213.  It  is  our 
opioioQ  that  the  pleadings  show  that  the  superior  court  of 
Cook  County  acquired  jurisdiction  of  the  claim  in  controversy 
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bj  its  process  of  garnishment,  and  the  service  of  notice  of  the 
proceedings  on  the  bank,  the  plaintiff  in  this  action. 

2.  A  further  objection  to  the  right  of  the  plaintiff  to  main- 
tain this  action  is  that  it  submitted  itself  to  the  jurisdiction 
of  the  superior  court  of  Cook  County  by  appearing  therein, 
and  joining  issue  on  the  merits  of  the  controversy.  If  thai 
court  was  not  authorised  to  make  the  order  requiring  the  bank 
to  interplead,  the  action  of  the  latter  in  appearing  roust  be 
regarded  as  voluntary,  and  as  a  waiver  of  its  right  to  object 
to  the  jurisdiction  of  the  court:    Young  y.  BosBj  81  N.  H.  20&. 

Reversed.  __^ 

E viDBioi ^ PassuMPTioiw  ~  Laws  or  Scstsb  Statks.  —  The  oourU  of  cm 
•tate  will  preiQma  that  the  lawi  of  other  itates  ar«  like  their  own  la  the  «b> 
BODce  of  proof  to  the  oontrary:  BrimhaU  ¥.  Van  OampeH,  8  Minn.  13;  S2  Am. 
Dec  118;  Osbwn  y.  Biackintm,  78  Wia.  200;  23  Am.  St.  Rep.  400;  HiU  ▼. 
Wilier,  41  Oft.  449;  6  Am.  Rep.  640;  PHenem  ▼.  Cbemieal  Bank,  82  N.  Y.  Sis 
88  Am.  Dea  298,  and  note;  note  to  Lat\fear  ▼.  JHesUer,  89  Am.  Dea  678; 
BoUinger  ▼.  OaOagher,  144  Pa.  St.  205;  .Tamei  r.  Jamu,  81  Tex.  373;  O'Reit^ 
▼.  New  Tori  etc.  B.  R.  Co.,  16  R.  L  888;  JHorUmerv.  Murder,  98  OaL  172. 

AonoNs — ErrsOT  or  Appbaranos  to  Waivs  Dsrsors  in  Prooub  avd 
SsBVios.  —  A  non-reiident  who  Tolnntarilj  appears  and  pleads  to  th«  merits 
of  the  ease  thereby  waiyes  service  of  the  oomplaiot  on  him:  ffauaaman  ▼• 
Bumham,  59  Conn.  117;  21  Am.  St.  Rep.  75;  or  objection  to  the  jarisdictioa 
of  the  court:  Macon  etc.  R.  R,  Oa.  v.  Oibaon,  85  Ga.  1;  21  Am.  St  Rep.  ISiw 
and  note;  Pieree  v.  EquUable  etc  Asm.  Ch^  145  Mass.  56;  1  Aul  St  Rep.  401 
A  voluntary  appearance  waives  all  objeotioos  to  a  sommons,  and  to  the  rs» 
torn  thereof:  Unkm  Pae.  By  Oo.  v.  De  Buek,  12  Col.  294;  13  Am.  St  Bspu 
221,  and  note;  Johutm  v.  San.  Franaeeo  8av.  Union,  75  OU.  134;  7  Am.  81 
Rep.  129;  note  to  AUe^  v.  Ooipari,  6  Am.  St  Rep.  180;  BeiTe  Appeal,  lit 
Pis.  St  88;  2  Am.  St  Rep.  532;  Oartwrighi  ▼.  Ohabert,  3  Tex.  261;  49 
Dsa  742;  Hanna  v.  McKenaie,  5  R.  Mon.  314;  43  Am.  Deo.  122,  and 

Foreign  Corporatiovs— Suits  agaiivst.  ^A  snit  mkj  be  brought  te 
this  state  against  any  foreign  corporation  holding  and  exercising 
b  this  state  by  a  non-resident  plaintiff  when  the  caaae  of  action  has 
|n  this  sUte:  Fkielily  etc,  Au*n  v.  FteJeUn,  74  Md.  173.  A  foreign  corporaties 
is  snbjeet  to  garnishment  in  a  state  where  it  has  property  and  does  liMBtsM 
Hannibal  eie.  R.  R  Co.  ▼.  Crane,  102  III  249;  40  Am.  Repw  Stlt  MmlUmoe^ 
me.B.R.Co.  V.  Wigktnmn,  290ratt  491;  SB  Am.  Repi.  SS4|  fb^  v.  CUm» 
kkm  /m.  Co,,  99  Mass.  967;  96  Am  Um.  747,  Md  Mta.  See  tJLm  Colored 
irm  Wor^  r,  Bierrm  €hwmde  Mkk  Oo^  U  (M,  4mi  n  AMm,  9k 
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City  of  Knoxvillb  v.  Chioaoo,  Burlinoton,  and 

QuiNOT  Bailboad  Company. 

ps  Iowa,  06.) 
liuinoiPAii  CoBFOEATioMS^FowiR  ow  TO  PairnR  vom  Notbanob.— A 
mimioipAl  oorporatioa  has  no  anthority  to  provide  by  ordinaaca  for  tho 
poaialimeiit  by  fine  of  persons  guilty  d  »  nniianee  m  defined  by  the  or* 
dinanott.  The  power  of  tiio  mtf  ia  Umited  to  pvoviding  for  the  abate- 
ment of  anoh  nnieaaoei. 

Information  against  defendants  accusing  them  of  the  crime 
of  erecting,  keeping,  and  maintaining  a  nuisance  in  violation 
of  a  city  ordinanoe,  in  using  and  keeping  a  stock-yard  in  such 
condition  as  to  constitute  a  nuisance  under  such  ordinance. 
Judgment  was  rendered  for  the  defendants  on  the  ground  thai 
the  oity  had  no  authority  to  pass  the  ordinance  under  whidi 
the  defendants  were  prosecuted.    Plaintiff  appealed. 

L.  Kinhead^  for  the  appellant. 

J.  D.  OambUj  for  the  appellees. 

Given,  J.  1.  The  discussions  resolve  themselves  into  the  sin- 
gle inquiry,  whether  the  city  of  Knoxville  had  power  to  pass 
the  ordinances  under  which  this  prosecution  is  bad.  Eight 
sections  of  the  ordinance  are  set  out  at  length,  but  the  parts 
ne<;e8sary  to  be  noticed  are  in  substance  as  follows:  It  declares 
what  shall  constitute  a  nuisance,  and  includes  such  acts  as 
are  charged  against  the  defendants,  and  provides  that  upon 
conviction  the  accused  shall  be  subject  to  a  fine  not  exceeding 
twenty-five  dollars  for  the  first  offense,  and  in  case  of  a  con- 
tinuance of  the  nuisance  ''  a  fine,  the  amount  of  which  shall 
be  the  aggregate  of  ten  dollars  for  each  day  such  offender  shall 
continue  such  nuisance  after  the  first  conviction,  in  no  case 
exceeding  one  hundred  dollars  and  costs."  It  is  also  pro- 
vided: "And  in  all  cases  of  conviction  under  this  ordinance, 
whenever  it  shall  appear  to  the  court  that  such  nuisance  ex- 
ists at  the  time  of  conviction,  the  court  shall  order  and  ad- 
judge the  removal  or  abatement  or  destructioui  as  the  case 
may  require,  of  such  nuisance." 

The  contention  as  to  the  power  of  the  city  to  pass  this  ordi- 
nance is  fully  answered  in  Incorporated  Town  of  Nevada  v. 
HutehinSf  59  Iowa,  506.  It  has  been  uniformly  held  that 
cities  and  incorporated  towns  have  no  authority  to  pass  ordi- 
nances except  as  conferred  by  statute.    Their  authority  as  to 
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nuisances  is  expressed  in  section  456  of  the  code  as  follows: 
**  They  shall  have  power  to  prevent  injury  or  annoyance  from 
anything  dangerous,  offensive,  or  unhealthy,  and  to  cause  any 
nuisance  to  be  abated.''  The  acts  with  which  these  defend- 
ants are  charged  are  declared  to  be  a  nuisance  by  section  40S9 
of  the  code.  The  power  given  by  section  456  is  to  abate  iiui* 
sances.  In  Incorporated  Town  of  Nevada  v.  Hatching,  59  Iowa, 
606,  it  was  held  that  the  town  had  no  authority  to  provide,  by 
ordinance,  for  the  punishment  by  fine  of  persons  guilty  of  a 
nuisance.  Following  that,  and  the  cases  therein  cited,  we  hold 
that  the  city  of  Knoxville  had  no  authority  to  provide,  by 
ordinance,  for  the  imposition  of  fines  against  persons  oommit- 
ting  a  nuisance,  as  defined  in  the  ordinance;  that  the  power 
of  the  city  is  limited  to  providing  for  the  abatement  of  such 
nuisances.  The  power  to  provide,  by  ordinance,  for  the  abat- 
ing of  nuisances  is  a  complete  answer  to  the  appellant's  argu- 
ment that  great  prejudice  would  result  to  the  citizens  if 
nuisances  can  only  be  abated  by  the  slow  processes  of  indict- 
ment or  action  inequity.  Cities  and  incorporated  towns  have 
power  to  provide,  by  ordinance,  for  the  abatement  of  nui- 
sances, but  not  for  the  punishment  by  fine  of  those  guilty  of 
maintaining  the  nuisances.  Punishment  must  be  by  indict- 
ment under  the  code. 

2.  It  is  contended  that  although  part  of  the  ordinance  pro* 
viding  for  punishing  the  offender  by  fine  be  void,  yet  so  much 
as  provides  for  abating  the  nuisance  is  valid.  Santo  v.  Slaie^ 
2  Iowa,  165,  63  Am.  Dec.  487,  and  City  of  Keokuk  v.  Keokuk 
N,  L.  Packet  Co.^  45  Iowa,  197,  are  cited.  This  question  is  not 
involved  in  the  case  before  us.  The  information  charged  a 
crime,  the  prosecution  was  criminal,  and  for  the  recovery  of  a 
fine;  the  abatement  of  the  nuisance  was  a  mere  incident 
The  mayor  found  that  the  nuisance  had  been  abated,  and 
hence  the  appellant  did  not  then  or  after  ask,  or  was  it  then 
entitled  to  an  order  of  abatement.  There  was  nothing  left 
of  the  case  but  to  determine  whether  the  defendants  were  lia- 
ble to  a  fine  under  the  ordinance  for  having  maintained  the 
nuisance  which,  upon  notice,  they  had  abated.  The  question 
not  being  involved  in  the  case,  we  do  not  determine  whether 
so  much  of  the  ordinance  as  provides  for  abating  nuisances  is 
valid  or  not,  but  only  that  the  part  thereof  providing  for  fine 
upon  conviction  was  passed  without  authority,  and  is  void. 

Tlje  ju'lginent  of  the  district  court  is  affirmed.  • 
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McNitMPAL  Corporations  ^Violation  ov  Ordtnanob^  Pun  ishmsnt.  -• 
A  city  has  no  power  to  pitninh  disobedienoe  of  its  ordinaooM  by  flii«  or  other 
peniilty  unless  expressly  granted  soch  power:  State  y.  Bright,  38  Li,  Ann.  If 
68  Am.  fUp.  1S5;  8L  PaiU  y.  LaiUler,  2  Miuo.  190;  72  Am.  Dee.  89,  and  not*. 
U filler  power  to  "  soppreet  and  reitraiu  **  disorderly  hbiues,  a  oity  oanaol 
enict  an  ordinance  declaring  the  keepto'^  of  a  diiorderly  hnase  a  miada* 
meaaor,  punishable  by  fine  and  imprison  meat:  City  qfCharitom  w.  Barber,  64 
Iowa,  360;  37  Am.  Kep.  209. 
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Pt  lOWA,  647.] 

Pkacfiob  on  ArrsAL — Fobx  or  AasiGNMRNT  or  Ebbob.  — An  assignment 
of  error  on  the  part  of  the  trial  ooart  in  ezdnding  evidence  of  a  material 
fact  need  not  name  the  witnesses  nor  the  qaestions  asked  them.  It  is 
niflScient  if  it  speoiiies  the  fact  and  states  wherein  the  ooart  erred. 

ImuftAHCB  IN  Favob  or  Third  Pbbsom  —  Enter  of.  — When  an  inanraaoa 
policy  provided  that  the  lois  is  payable  to  a  third  person  as  a  mortgagea 
instMid  of  the  assnred,  it  is  merely  a  designation  of  the  p<irson  to  whom 
it  is  to  be  paid,  and  not  an  alignment  of  the  policy,  or  a  oontract  to 
insure  the  interest  of  the  mortgagee,  and  he  oan  olaim  only  what  tha 
originally i  inure.l  U  untitled  to  recover  under  hia  ooatraot. 

Ihsuraxcb  in  Favor  or  TniRD  PsRauN^NoN-PATMBNT  or  PsBKinx  — 
R^roprBLi  —When  a  fire  insuratice  policy  acknowledges  the  receipt  of  tha 
payment  of  a  premiam  which  in  fact  has  not  been  paid,  the  fact  that  the 
policy  is  made  oat  and  sent  to  the  insured  on  his  express  promise  to 
remit  the  premium  does  not  estop  the  insarer  from  denying  its  ralidity 
for  iioa-payment  of  the  premiam  as  againit  a  mortgagee  of  the  assnred 
to  vvhom  theloes  is  made  payaMe^  a*t!ioagh  he  received  the  policy  from 
%  le  assarad  without  notice  of  the  non-payment  of  suoh  premioiki. 

Action  to  recover  for  loss  under  a  policy  of  fire  inearance 
issued  bj  the  defendant  company  to  one  George  R.  Moore,  and 
in  which  the  loss,  if  any,  was  made  p.iyable  to  the  plaintifif 
association,  as  its  interests  may  appear.  The  facts  are  stated 
in  the  opinion.  Judgment  for  the  plaintiff,  and  defendant 
appeals. 

MarshaU  and  Taggart^  and  Sheean  and  McCam^  for  the  ap- 
pellant. 

RenJey  and  Erennhrnckj  for  the  appellee. 

Granger,  J.  1.  It  is  ur^ed  by  the  appellee  that  the  as- 
signments of  error  by  appellant  are  not  sufficiently  specific  to 
justify  us  in  a  consideration  of  them.  With  our  view  of  the 
case,  it  is  only  important  that  we  consider  the  fourth,  which 
is  as  follows:  — 

*The  court  erred  •  •  •  •  in  sustaining  plaintiff's  objections 
to  the  testimony  and  evidence  offered  by  defendant  tending 
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to  prove  that  the  premiam  named  in  the  policy  sued  oa  had 
never  beeo  paid  by  plaiutiflE^  or  by  any  one  else,  nor  any  part 
thereof^  and  iti  refosing  to  permit  defendant  to  prove  that  no 
part  of  said  premiam  had  ever  been  paid;  whioh  ruling  and 
proceeding  were  prejudicial  to  defendant,  and  to  which  ruling 
and  proceeding  defendant  excepted  at  the  time.^ 

It  is  said  that  this  assignment ''  does  not  state  what  ques- 
tions were  asked,  to  which  the  objections  made  by  plaintiff 
were  sustained,  nor  to  what  witnesses  the  questions  were  put." 
In  case  of  an  assignment  as  to  the  admission  or  exclusion  of 
evidence,  the  law  does  not  require  that  the  questions  shall  be 
embodied  therein.  It  is  not  the  province  of  the  assignment 
to  contain  the  part  of  the  record  relied  upon  as  showing  error, 
nor  is  the  name  of  the  witness  of  whom  questions  are  asked 
materiaL  The  error,  if  any,  consists  in  the  exclusion  of  the 
evidence  offered  to  establish  a  material  fact  in  issue.  The 
assignment  specifies  the  fact,  and  states  wherein  the  court 
erred,  as  by  refusing  evidence  proper  to  sustain  such  fact. 
We  think  the  assignment  sufficiently  specific. 

2.  We  have  omitted  from  the  statement  of  the  case  issues 
not  essential  to  the  question  which  we  think  it  important  to 
consider.  The  application  for  the  policy  was  by  letter,  and 
concluded  as  follows:  — 

*'  If  you  wish  to  renew  at  compact  rates,  you  can  send  re- 
newal to  yours  truly,  and  I  will  remit,  and  am 

'^  Georqb  R.  Moorb." 

In  pursuance  of  the  application  the  policy  was  sent  from 
Rockford,  Illinois,  to  George  R.  Moore,  at  Oxford  Junction, 
Iowa,  with  a  letter  requesting  him  to  remit  the  amount  of  the 
premium  due,  and  the  policy  was  by  Moore  delivered  to  tlie 
plaintiff  company.  To  sustain  the  allegation  of  the  answer, 
that  the  premium  had  never  been  paid,  the  defendant  offered 
the  deposition  of  one  Charles  B.  Sheldon,  who  was  secretary 
of  the  company,  in  which  appears  the  following  question: 
'*  State  whether  or  not  the  premium  mentioned  in  said  policy 
has  been  paid."  There  was  an  objection  to  the  question  "as 
being  incompetent  and  immaterial,  for  the  defendant  is  es- 
topped from  denying  the  receipt  of  the  premium  as  stated  in 
the  policy."  The  court  sustained  the  objection,  and  the  rul- 
ing is  made  a  ground  of  complaint  to  us. 

As  we  view  the  record  and  the  arguments  we  are  bfoc^ht 
fairly  to  consider  the  question  whetiier  the  defendant  com- 
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jMiny,  by  issuing  the  policy  aa  it  did,  with  an  acknowledgment 
of  a  receipt  of  the  premium,  and  a  Btatemflnt  therein  that  tha 
'*  lose,  if  any,  ia  payable  "  to  the  plaintiff  company,  eatope  the 
defendant^  as  against  the  plaintiff,  from  proving  non-payment 
of  the  premium.  It  will  be  seen  that  tha  policy  was  not  de- 
livered  to  Moore  upon  a  credit,  bnt  that  the  parties  to  tha 
contract  of  insurance  intended  it  as  a  cash  transaction. 
Moore  agreed  to  remit  the  premium  on  receipt  of  the  policy, 
and  the  policy  was  sent  to  him  with  a  direction  to  remit 
Until  the  premium  was  paid  there  was  not  a  complete  trans- 
action between  the  defendant  company  and  Moore;  and  it  is 
not  questioned  bnt  that,  as  to  Moore,  the  policy  would  be  void 
if  the  premium  was  not  paid.  It  is  then  a  question  how  the 
relation  of  the  plaintiff  company  to  the  transaction  changes 
the  rule  as  to  the  defendant  company's*  liability. 

The  defendant  company  sent  to  Moore  the  policy  with  the 
words  therein,  ''Loss,  if  any,  is  payable  to  Union  Building 
Association  of  Clinton^  Iowa,  as  its  interest  may  appear." 
Mr.  Flan^ere,  in  his  work  on  Fire  Insurance,  page  441,  says: 
'^  Where  the  policy  provides  that  the  loss,  if  any,  is  payable 
to  another,  to  a  mortgagee,  for  example,  instead  of  the  assured, 
it  is  merely  a  designation  of  the  person  to  whom  it  is  to  be 
nnid,  and  is  not  an  assignment  of  the  policy.  Hence,  it  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party 
appointed  to  receive  payment^  that  is  recoverable  from  the  in- 
snrere.  The  insurance  being  upon  the  interest  of  the  insured, 
if  he  parts  with  that  interest  before  the  fire,  no  loss  is  sustained 
by  him,  and,  of  course,  none  is  recoverable  by  his  assignee  or 
appointee.  In  other  words  a  policy  made  '*  payable  to  A,  in 
case  of  loss,"  is  an  agreement  on  the  part  of  the  insurers  that 
*'*  A"  shall  recover  whatever  the  person  originally  insured  may 
be  entitled  to  receive  in  case  of  loss;  that  is,  it  is  a  contingent 
order  or  assignment  of  what  may  become  due  under  the  con- 
tract,  and  not  an  absolute  transfer,  by  virtue  of  which  the 
assignee  acquires  the  full  rights  of  an  assignee  of  a  chose 
in  action."  The  rule  thus  stated  has  the  support  of  many 
well-considered  cases.  In  Continentai  Ins.  Co.  v.  flulman,  92 
111.  154, 84  Am.  Rep.  122,  where  this  principle  in  question  waa 
involved,  the  language  above  is  quoted,  and  the  court  says: 
^  Making  the  loss,  if  any,  payable  to  Hulman  and  Cox,  mort- 
gpigeea^  was  not  an  inaurance  of  their  mortgage  interest  in  tha 
fvopertj."  The  supreme  court  of  Massachusetts  has  repeat- 
edly held  to  aoch  a  rule.    In  Franklin  Saving$  ImL  v.  Central 
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'.  F.  I'M,  Co.f  119  Mass.  240,  the  plaintiff  was  a  mortgagee; 
and  the  poliey  provided  that  it  was  to  be  payable,  in  case  of 
loss  or  damage,  to  the  mortgagees  *'  as  their  mortgage  claim 
may  appear,"  The  policy  was  declared  void  because,  in  vio- 
lation of  its  terms^the  property  afterward  became  unoccupied. 
The  conrt  says:  '^  It  has  been  repeatedly  held  by  this  court 
that  such  an  indorsement  does  not  operate  as  an  assignment 
of  the  policy,  nor  as  a  contract  to  insure  the  interest  of  the 
mortgagees,  but  that  they  can  claim  only  what  the  party  ori- 
ginally insured  is  entitled  to  recover  under  his  contract"  The 
case  cites  Fogg  v.  Middlesex  M,  F.  Ins.  Co.^  10  Gush.  337;  Hale 
y.  Mtchanies'  M.  F.  Ins.  Co,,  6  Gray,  169;  66  Am.  Dec.  410;  and 
Loring  v.  Manufacturers?  Ins.  Co.,  8  Gray,  28.  Bergson  v.  Build' 
dn'  Ins.  Co.,  38  Cal.  641,  involves  the  essential  facts  and  the 
principles  that  should  govern  in  this  case.  The  non-liability  of 
the  company  was  held  because  of  a  failure  to  pay  the  premium. 
The  policy  had  been  assigned  and  contained  a  receipt  for  the 
premium.  After  the  assignment  the  company  gave  notice  to 
the  assured  that,  if  the  premium  was  not  paid  by  a  certain 
day,  the  policy  would  be  canceled,  which  was  done.  The 
case,  in  harmony  with  other  cases,  marks  a  distinction  be* 
tween  those  involving  an  assignment  of  the  property  insured 
and  an  assignment  of  the  policy.  In  case  of  a  mere  assign- 
ment of  the  policy  the  case  says:  **The  assignee  cannot  claim 
any  benefit  from  the  fact  that  he  is  a  bona  fide  holder  without 
notice."  The  notice  referred  to  must  have  been  that  of  the 
non-payment  of  the  premium  for  whic}i  the  policy  contained 
a  receipt.  Such  are  the  facts  upon  which  the  estoppel  is 
elaimed  in  this  case.  In  Cbrosvenor  v.  Atlantic  Fire  Ins.  Co.^ 
17  N.  Y.  891,  the  policy  had  issued  to  one  McCarty  with  the 
clause,  *'  Loss,  if  any,  payable  to  Seth  Grosvenor,  mortgagee." 
Afterward  McCarty,  in  violation  of  the  terms  of  the  policy, 
transferred  the  property  so  as  to  defeat  the  policy  as  to  him. 
As  to  Grosvenor  the  court  says:  **  The  mortgagor  must  sustain 
a  loss  for  what  the  insurers  are  liable  before  the  party  appointed 
to  receive  the  money  would  have  a  right  to  claim  it  It  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party 
appointed  to  receive  the  payment,  that  is  recoverable  from 
the  insurers."  In  Carpenter  v.  Providence  W.  Ins.  Co.,  16 
Pet  495,  speaking  of  the  assignment  of  a  policy,  the  court 
says:  ^*  The  rights  of  the  assignee  under  the  policy  cannot  be 
more  extensive  than  the  rights  of  the  assignor."  Many  other 
authorities  are  of  like  import 
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The  appellee  cites  some  cases  as  holding  a  contrftry 
doctrine,  but  we  think,  when  carefully  examined,  they  do 
not  We  notice  two  on  which  we  think  inost  reliance  is 
placed.  In  Baaeh  v.  Humboldt  etc.  Ins.  Co.^  85  N.  J.  L.  429, 
the  policy  was  sent  to  the  agent  of  the  company  containing  a 
clause  that  "the  policy  is  to  have  no  effect  until  the  pre- 
mium shall  have  been  paid."  The  agent  delivered  the  policy 
to  the  assured  with  the  understanding  that  the  premium, 
with  other  premiums,  should  be  paid.  The  case  holds  that 
evidence  to  show  that  the  premium  was  not  paid  was  incom- 
petent, and  contradicting  the  receipt  in  the  policy;  and  the 
court,  by  Beasley,  C.  J.,  says:  **I  think  when  the  assured  re- 
ceived this  policy  he  had  a  right  to  presume  either  that  the 
agent  had  settled  the  premiums  with  the  company,  or  that 
they  by  their  receipt  intended  to  relinquish  the  clause  requir- 
ing payment."  The  record  in  that  case  does  not  show  that 
the  company,  in  sending  the  policy  to  the  agent,  required  a 
payment,  and  from  the  record  that  court  regarded  the  facts 
sufficient  to  justify  the  assured  in  assuming  that  the  payment 
had  been  made  by  the  agent  of  the  company  or  waived.  In 
this  case,  Moore,  in  receiving  the  policy,  acted  directly  with 
the  company,  and  he  knew  that  its  delivery  was  conditional 
upon  his  promise  to  remit  the  premium.  The  policy  was  re- 
tained, if  the  premium  was  not  paid,  in  plain  violation  of  the 
understanding  of  the  parties,  and  there  is  no  ground  whatever 
for  assuming  either  a  payment  or  a  waiver,  as  held  in  the 
New  Jersey  case.  In  Home  Ins.  Co.  v.  Oilman^  112  Ind.  7, 
the  company  sought  to  escape  liability  because  of  non-pay- 
ment of  the  premium,  when  the  facts  were  that  the  assured 
gave  to  the  agent  of  the  company  a  credit  for  which  the  agent 
agreed  to  pay  the  premiums,  and  "transmitted  the  amount  of 
the  premium  to  the  company  in  due  course."  The  case  holds 
that,  "for  all  that  appears,  the  assured  was  fully  justified  in 
presuming  that  the  agent  was  authorized  to  make  the  ar- 
rangement disclosed."  While  the  state  of  the  law  on  this 
subject  is  somewhat  confused  by  a  statement  in  some  cases  of 
abstract  rules,  we  have  found  no  case  in  which  the  party 
designated  in  a  policy  to  which  the  loss,  if  any,  is  made  pay- 
able, whether  he  be  designated  an  assignee  or  an  appointee  to 
receive  the  money  (both  of  such  terms  being  employed  in  the 
case),  18  entitled  to  recover,  where,  under  the  facts,  the  as- 
eared  could  not  The  language  under  which  the  payment 
can  be  claimed  and  the  authorities  lead  to  the  conclusion 
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that  the  rights  of  sach  a  party  depend  on  the  liability  of  tl 
company  to  the  assured.  Sach  a  liability  being  establisb 
the  payment  is  to  be  made  to  the  party  designated  to  recei 
it  If  this  premium  has  not  been  paid,  the  case  as  to  Mooi 
is  this:  The  company,  relying  on  his  promise  to  pay  the  pr 
mium  on  receipt  of  the  policy,  sent  it  to  him.  No  credit 
intended,  nor  had  the  company  reason  to  suppose  he  woul 
wrongfully  deliver  it  to  others.  Properly  speaking,  it  w 
not  a  delivery  to  Moore,  because  not  intended  as  such  withou 
the  payment  The  case  is  not  different  in  principle  from  wha 
it  would  be  if  Moore  had  been  present  at  the  office  of  the  cont 
pany  and  the  policy  had  been  handed  to  him  with  the  intent 
that  the  premium  would  then  be  paid,  and  he  wrongfully  de- 
tained it  without  payment  We  believe  no  case  has  or  will 
hold  that  with  such  facts  the  company  would  be  estopped  to 
deny  and  prove  non-payment  of  the  premium.  If  not  estopped 
as  to  Moore,  it  would  not  be  as  to  the  person  entitled  to  re- 
ceive the  loss,  if  any,  in  his  stead.  If  not  estopped,  it  must 
follow  that  the  testimony  was  admissible  to  show  the  fact  of 
non-payment,  and  that  the  court  erred  in  excluding  it 

Believing  that  this  discussion  of  the  case  will  be  a  sufficient 
guide  on  another  trial,  other  questions  need  not  be  considered. 

The  judgment  is  reversed. 

ImuBANoi— DisTmonoN  Bvrwssir  AssfONnra  Pouar  and  Makivo 
PoLior  PiTiBLS  TO  Thxrd  Pbbiioiix  866  noW  to  Htm  T^rkltu,  Otk  ▼•  Mlaek^ 
M  Am.  Doe.  760. 

iHSURAirOI  —  PrKMIUMB  —  AOKNOWLSDOINO    RXOBIPT    OF  —  BSTOPFKU  — 

An  aoknowledgmant  of  the  receipt  of  the  premiam  in  a  policy  of  fire  insur- 
ance docs  not  estop  the  insurer,  it  scema,  from  showing  thai  tiic  prcmiiiai 
has  not  in  fisot  been  paid:  Sheidon  ▼.  AOanth  c«&  iiu.  Ok*  S6  N.  T.  400;  M 
Am.  Dc&  2ia^  and  note;  Bradiqf  v.  Potomac  efe.  /us.  Oo.,  32  Md.  108;  S 
Am.  Bep.  181.  See  note  to  Meyer  v.  Knkkerboeker  etc  Ine,  Co,,  29  Am.  &a|^ 
106;  note  to  Lebtmim  ek,  Ine,  Co.  v.  Hoover^  67  Am.  Rep.  614. 


1 
I 
I 

I 

■ 

I 

■ 

I 


Oct.  1891.]  Smith  v.  Hill. 


Smith  v.  Hill. 

188  Iowa,  684.] 

PBAcncB  oir  ArpvAL  — AssTOKMBNT  or  Ekkor,  whsn  WAITBD.—AA  ob- 
jection that  no  assignment  of  errors  has  been  made  and  filed  on  appeal, 
not  raised  nntil  after  argnment  in  the  appellate  oonrt,  and  then  without 
notice  to  the  opposing  ooansel,  comes  too  late  and  mnst  be  deemed  to 
have  been  waived, 

PRAcnc£  ON  Appeal  — DismssAL  of  Appsal.  — The  appellate  ooart  will 
not  of  its  own  motion  dismiss  an  appeal  for  failure  to  file  an  assignment 
of  errors  when  the  record  contains  bat  a  single  qnestion. 

RxcMPTiONS — Pbnsiov  Monkt.  —  A  horse  obtained  by  a  debtor  in  exchange 
for  another  purchased  with  pension  money,  and  exempt  from  levy  by 
statote,  is  also  exempt  to  its  full  value  when  no  additional  means  are 
invested,  though  such  value  is  in  excess  of  the  amount  originally  iuTested 
IB  the  first  horse. 

Byatt  and  ffyatty  for  the  appellant. 
Martin  and  Warribach^  for  the  appellees. 

RoTHROCK,  J.  1.  On  the  same  day  that  the  eaase  was 
finally  submitted  to  this  court,  and  after  it  had  been  fully  ar- 
gued,  the  appellees  filed  a  paper  which  contained  a  suggestion 
that  the  appellant  had  not  made  and  filed  an  assignment  of 
errors.  It  is  not  shown  that  this  paper  was  served  on  the  ap- 
pellant or  on  his  counsel.  If  it  be  regarded  as  an  objection 
to  the  record.it  comes  too  late,  and,  so  far  as  the  appellee  is 
concerned,  the  omission  to  assign  errors  will  be  regarded  as 
waived:  Andrews  v.  Burdick^  62  Iowa,  714.  It  is  true  it  is 
held  in  that  case  that  the  court  may,  on  its  own  motion,  en- 
force the  statute  requiring  the  assignment  of  errors  though 
waived  by  the  parties.  In  most  cases  appealed  to  this  court, 
there  are  numerous  questions  involved,  and  in  such  cases  we 
would  have  no  hesitancy  in  dismissing  the  appeal  on  our  own 
motion,  if  errors  are  not  assigned;  but  as  the  statute  (Code, 
sec.  3183)  merely  provides  that  '^  the  appellee  may  have  the 
appeal  dismissed,*'  unless  good  cause  be  shown  for  a  failure  to 
assign  errors,  we  do  not  feel  called  upon,  on  our  own  motion, 
to  dismiss  the  appeal  in  this  case.  The  record  contains  a  sin- 
gle question,  and  no  assignment  of  error  is  really  necessary  to 
enable  the  court  to  determine  the  very  point  in  issue. 

2.  The  amount  in  controversy  does  not  exceed  one  htm* 
dred  dollars^  and  the  appeal  comes  to  us  by  a  certificate  of 
llie  trial  judge,  which  is  in  these  words:  **  It  is  hereby  oerti- 
ied  that  the  following  question  of  law  is  involved  in  the  de» 
lisioDof  the  above-entitled  cause,  upon  which  it  is  desirable 
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to  have  tbe  opinion  of  the  supreme  court,  vis.;  The  defend- 
ant,  JameB  A.  Hill,  is  a  pensioner  of  the  United  States,  and  a 
resident  of  the  State  of  Iowa,  and  has  been  for  more  than  ten 
years  last  past  That  in  the  month  of  January,  1888,  he  pur* 
chased  a  horse  for  $65,  the  entire  purchase  price  of  which  he 
paid  out  of  moneys  received  as  such  pensioner.  Thereafter 
he  made  an  even  exchange  of  said  horse  for  another,  which  it 
is  agreed  is  now,  and  was  at  the  time  of  the  levy  of  the  at* 
tachment  in  this  action,  worth  $125.  Is  the  defendant  enti- 
tled to  the  horse  last  mentioned,  as  exempt  property,  under 
section  4305,  McClain's  Code,  being  section  1,  chapter  23,  of 
Laws  of  the  Twentieth  General  Assembly;  or  has  the  creditor 
a  right,  in  an  action  at  law,  to  have  the  property  sold, and  the 
excess  over  the  amount  originally  invested  by  the  pensioner 
subjected  to  the  payment  of  his  debt?  " 

The  section  of  the  code  referred  to  in  the  certificate  is  as 
follows:  "All  money  received  by  any  person  resident  of  the 
state  as  a  pension  from  the  United  States  government,  whether 
the  same  shall  be  in  the  actual  possession  of  such  pensioner, 
or  deposited,  loaned,  or  invested  by  him,  shall  be  exempt  from 
execution  or  attachment  or  seizure  by  or  under  any  legal  pro- 
cess whatever,  whether  such  pensioner  shall  be  the  head  of  a 
family  or  not." 

If  the  defendant  had  not  traded  horses,  but  had  kept  the 
one  first  purchased  for  $65,  and  paid  for  with  pension  money, 
the  horse  would  have  been  exempt.  No  additional  money  from 
any  source  is  invested  in  the  horse  in  controversy.  The  whole 
investment  in  this  horse  was  pension  money.  It  is  true  it  was 
not  a  direct  investment;  but  construing  exemption  laws  lib* 
erally,  as  we  always  do,  we  think  there  should  be  no  partition 
of  this  horse  between  the  pensioner  and  his  creditors.  The 
result  of  such  a  construction  of  the  statute  would  be  to  com- 
pel the  pensioner  to  retain  the  identical  horses,  cows,  aud 
other  property  purchased  with  his  pension  money,  or  to  pre- 
vent him  from  investing  it  in  any  property.  The  horse  in 
question  is  exempt  to  the  extent  of  the  pension  money  invested 
in  him;  and  because  the  pensioner  may  have  made  a  good 
trade,  and  procured  a  horse  worth  more  than  that  amount, 
appears  to  us  to  be  no  reason  for  ordering  the  horse  to  be  sold, 
and  the  pensioner  paid  his  pension  money  back,  and  the  bal* 
ance  paid  to  his  credit.  It  is  conceded  by  the  certificate  that 
the  money  invested  in  the  horse  is  exempt,  bnt  that  becauM 
he  is  of  more  value  than  the  pension  money  the  exoess  of  saoh 
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faloe  is  not  exempt.  It  seems  to  os  tbis  rule  would  require 
pensioners  to  be  careful  that  they  did  not  invest  the  exempt 
money  in  property  worth  more  than  the  money  paid  for  it. 
There  is  nothing  in  this  opinion  inconsistent  with  the  case  of 
Diamond  v.  PoZmer,  79  Iowa,  578.  In  that  case  it  was  held 
by  a  majority  of  the  court  that,  where  a  pensioner  paid  for 
the  services  of  a  stallion  with  pension  money,  it  gave  him  an 
exempt  interest  in  the  colts,  the  dams  of  the  colts  being  ex- 
empt because  purchased  with  pension  money.  In  the  case  at 
bar  the  horse  in  question  represents  pension  moneyi  and  noth* 
ing  else.  There  was  not  one  cent  of  any  other  money  in- 
vested in  him. 
Reversed.  __^^ 

Ezmrnoifa— Pbopertt  PvBOHAnD  wrni  Pssinoir  Momcrs— WHrnivm 
KiKM rr.  —  For  a  diieiution  of  Ihit  snbjeotk  mo  Oram  v.  Brown^  81  Iowa, 
144;  85  Am.  St.  Rep.  601,  and  notoi  aUo  tztondod  noto  to  RmelU  ▼• 
ahde$^  2  Am.  St.  Bop.  596. 
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NiooTiABLB  ImTBrmirra.  —  An  Indorsbmbnt  fob  Colleottoiv  doaa  not 
pan  the  title  or  the  right  to  the  proceeds  of  the  property,  but  it  makes 
the  indorsee  a  ooUectiag  agent  or  trustee  of  the  holder. 

Nngotiablv  Inbtrumbnts.  —  CoLLBCTiNo  AoBNT  TO  Whom  A  Bnx  OF  Ez- 
OHANOB  18  Sbnt  TO  pROoaBB  ITS  AocBPTANOB,  accompanied  by  a  bill  of 
lading,  is  on  the  acceptance  of  snch  bill  anthorized  to  surrender  the  bill 
of  lading  in  the  absence  of  instructions  to  the  contrary,  and  the  drawee 
may  refuse  to  accept  unless  the  bill  of  lading  is  surrendered* 

W,  S.  Benedict^  for  the  appellants. 

Branch  K.  Miller  and  Henry  0.  Miller ^  for  the  appellee. 

Bbsauz,  X  This  is  an  action  by  plaintiffs,  a  firm  m  Phila- 
delphia, against  this  defendant  to  recover  the  value  of  fifty 
barrels  of  whisky  sold  by  them  to  Oppenheimer  &,  Co.  Tiie 
latter  directed  the  plaintifiTs  to  draw  on  them,  payable  in  New 
Orleans,  at  one  day's  sight,  for  the  parchase  price.  The 
whisky  was  in  a  bonded  warehousCi  for  which  plaintiffs  held 
certificates. 

They  drew  on  the  purchasers  and  attached  their  warehonse 
receipts  (indorsed  by  them)  toihe  bill,  which  was  handed  to 
the  First  National  Bank  of  Philadelphia,  which  sent  it  with 
the  receipts  to  the  defendants  for  collection.  The  letter  was 
brief^  and  did  not  notify  the  collecting  agent  to  retain  the  re- 
ceipts on  acceptance  of  the  draft.  In  compliance  with  usage 
the  draft  was  left  with  the  drawees  for  examination,  and  it 
was  returned  by  them  with  their  acceptance,  and  they  retained 
the  warehouse  receipts.    The  acceptors  sold  these  receipts. 
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The  draft  was  returned  by  the  collecting  agent  to  the  Fhilik 
delphia  Imnk  unpaid. 

Plaintiffs  allege  that  the  illegal  delivery  of  these  warehouse 
certificates  by  the  defendants  enabled  the  draweee  to  perpe* 
trate  a  fraud  upon  their  rights.  Testimony  was  admitted  for 
the  purpose  of  proving  the  local  usage  and  custom  of  collect* 
ing  banks  in  rontter  of  retaining  or  delivering,  after  the  ac* 
ceptance  of  drafts,  bills  of  lading,  or  warehouse  certificates 
attached.  Two  of  the  witnesses,  cashiers,  testify  that  it  is  the 
custom  of  business  houses  to  surrender  all  evidences  of  own* 
ership  annexed  to  the  draft  immediately  after  its  acceptance, 
unless  instruction  is  given  not  to  deliver  them  before  its  pay- 
ment. Three  other  witnesses,  also  cashiers,  testify  that  tiieir 
respective  banks  would  not  deliver  the  warehouse  certificates 
or  bills  of  lading  attached,  on  the  acceptance  of  the  drafts 
nnless  00  instructed  by  the  party  by  whom  sent. 

The  sale  had  been  agreed  upon.  The  remaining  conditions 
to  perfect  it  were  the  acceptance  of  the  draft  by  the  drawees 
and  the  transfer  of  the  thing  sold  into  the  possession  of  the 
buyer.  The  seller  is  bound  to  deliver  the  thing  which  he  sells 
whether  sold  for  cash  or  on  credit;  in  case  of  non-delivery  the 
seller  is  liable  to  damages,  if  any  be  thereby  occasioned.  The 
term  given  for  payment  will  not  release  the  vendor  from  his 
obligation,  unless  since  the  sale  the  buyer  has  become  a  bank- 
rupt or  is  in  a  state  of  insolvency.  The  insolvency  of  the 
drawees,  at  the  time  of  the  acceptance  of  the  drafts,  is  not  an 
issue  of  the  case.  The  allegation  and  the  proof  do  not  raise 
that  question. 

It  is  the  duty  of  the  collecting  agent,  immediately  after  re- 
ceiving a  bill  for  collection,  to  take  the  steps  necessary  to  its 
prompt  acceptance,  and  if  the  instrument  be  not  accepted,  he 
must  take  the  necessary  steps  to  fix  the  liability  of  the  drawee. 

If  he  fails  he  becomes  liable.  In  order  to  obtain  the  ao- 
oeptance  of  the  drawee,  should  he  decline,  unless  there  are 
conditions  to  the  contraryi  of  which  he  is  advised,  he  most 
deliver  the  warehouse  receipts  attached.  If  he  retains  them, 
he  fails  to  make  the  delivery  of  the  property  the  seller  is 
bound  to  make.  He  retains  the  property  without  any  in- 
struction from  the  seller.  Without  delivery  of  this  property 
the  drawee's  acceptance  would  be  without  consideration  and 
his  dridt  would  be  placed  in  commerce  without  his  having 
received  anything.  The  acceptance  of  the  draft  makes  the 
drawee  the  principal  debtor.    As  this  draft  was  made  payable 
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OQ6  day  after  sight,  with  the  three  daye  of  grace^  it  was  de- 
mandable,  as  to  its  payment^  ia  four  days.  It  was  not  a  cash 
sale;  the  records  do  not  disclose  that  the  contract  implied  a 
sale  for  cash. 

Plaintiff's  counsel  argues  as  if  it  was  an  onavoidable  infer- 
ence that  should  have  controlled  the  action  of  the  defendant. 
The  general  purpose  of  the  law  of  negotiable  paper  and  the 
good  of  commerce  require  exactness  and  certainty.  The  con« 
tract  is  well  defined.  It  must  be  executed  promptly  and 
accurately.  A  sale  on  credit  will  not  giye  rise  to  the  pro- 
sumption  of  an  intended  cash  sale.  The  restricted  indorse- 
ment is  relied  upon  by  plaintiffs.  The  indorsement  for 
collection  does  not  pass  the  title  or  the  right  to  the  proceeds 
of  the  paper,  but  it  makes  the  indorsee  or  collecting  agent  the 
trustee  of  the  holder,  and  as  such  he  cannot  be  rendered  li- 
able if  he  complies  with  an  agreement  made  manifest  by  the 
contract. 

From  Tiedman  on  Commercial  Paperi  p.  494,  new  copy: 
**  But  where  the  bill  of  exchange  is  made  payable  in  the  future^ 
in  the  absence  of  special  agreement  the  bill  of  lading  is  to  bo 
delivered  to  the  vendee  upon  his  acceptance  of  the  bill  of  ex- 
change according  to  its  tenor;  and  the  holder  cannot  insist 
upon  holding  it  until  the  bill  of  exchange  is  paid.  The 
drawee  of  the  bill  of  exchange  may  refuse  to  accept  unless  the 
bill  of  lading  is  surrendered.''  It  was  held  in  National  Bank 
▼•  MerchanUf  Bank^  91  U.  S.  92,  an  analogous  case,  that  in  the 
absence  of  instruction  the  plaintiff  in  error  was  justifiable  in 
having  surrendered  the  bills  of  lading  annexed  to  the  bill  on 
acceptance.  It  is  difficult  to  conceive  of  any  other  meaning 
of  the  bill.  We  abbreviate  from  that  opinion:  If  the  drawee 
had  given  a  promissory  note  for  the  goods,  payable  at  the  ex- 
piration of  the  stipulated  credit,  it  is  clear  that  the  yendor 
could  not  retain  possession  of  the  property  after  receiving  the 
note  for  the  price.  The  consideration  of  the  sale  is  the  note. 
The  acceptor  of  a  bill  of  exchange  stands  in  the  same  position 
as  the  maker  of  a  promissory  note.  If  he  is  denied  possession 
until  payment,  the  transaction  ceases  to  be  what  it  was  in- 
tended, and  is  converted  into  a  cash  sale. 

The  purchaser  of  property  on  credit  has  a  right  to  immedi- 
ate possession,  unless  there  be  a  special  agreement  that  it 
shall  be  retained  by  the  vendor.  Such  an  agreement  is  not 
to  be  presumed.  The  collecting  agent  has  no  right  to  assume 
that  the  vendee's  term  of  credit  expires  before  he  haa  the 
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goods,  and  require  him  to  accept  the  vendor's  draft  and  rely 
upon  his  engagements  to  deliver  at  a  future  time.  With  ref« 
erence  to  the  authority  of  the  agent,  who  was  intrusted  (as 
was  the  agent  in  the  case  at  bar)  with  a  draft  ''for  collection/* 
the  court  holds  that  the  instruction  means  simply  to  rebut 
the  inference  from  the  indorsement  that  the  agent  is  the  owner 
of  the  draft;  that  the  instruction  was  to  collect  the  money, 
and  if  the  drawee  is  not  bound  to  accept  without  surrender, 
it  is  the  duty  of  the  agent  to  make  the  surrender.  "The 
drafts  were  all  time  drafts.*'  One  was  drawn  at  sight,  but  in 
in  Massachusetts,  says  the  court,  such  drafts  are  entitled  to 
grace,  and  in  consequence  the  court  classes  it  as  a  time  draft 
In  Lanfear  v.  Blossman^  1  La.  Ann.  148,  45  Am.  Dec.  76,  it 
was  decided  that  the  holder  of  a  bill  of  exchange  cannot,  in 
the  absence  of  proof  of  any  local  usage  to  the  contrary,  or  of 
the  imminent  insolvency  of  the  drawee,  require  the  latter  to 
accept  the  bill  of  exchange,  and  he,  as  holder,  retain  the  bill 
of  lading  attached.  The  decision  is  favorably  commented 
upon  by  Justice  Strong,  the  organ  of  the  court  in  the  case  to 
which  we  have  referred. 

It  is  pleaded  that  plaintiff's  claim  is  sustained  by  the  local 
custom  of  mercliants,  and  testimony  was  heard  in  support  of 
the  plea.  The  principal  upon  which  such  evidence  is  to  be 
considered  is  that  the  parties  meant  when  they  sent  the  draft 
to  let  the  collecting  bank  follow  the  local  custom  and  usage, 
and  that,  therefore,  instructions  were  unnecessary.  It  is  not 
proven  that  plaintiffs  knew  of  any  such  local  usage  and  cus- 
tom, nor  is  it  at  all  manifest  that  there  is  any  local  custom  as 
contended  by  plaintiffs.  Analysis  of  the  testimony  leads  to 
the  conclusion  that  it  is  not  customary  to  retain  warehouse 
receipts  and  bills  of  lading  attached  to  time  drafts,  after  ac- 
ceptance. The  individual  instances  proven  do  not  have  the 
force  of  custom.  They  are  not  the  results  of  acts  repeated 
''which  have  acquired  the  force  of  a  tacit  and  common  con- 
Bent":  C.  C.  8.  It  is  not  the  settled  custom.  If  it  were,  it 
would  be  inconsistent  with  jurisprudence  established  by  a 
number  of  trustworthy  decisions  which  exclude  such  a 
custom. 

The  judgment  appealed  from  is  affirmed  at  plaintiff's  cost 

HlOOTIABLS  IhSTRUMSNTH.  —  All   lNDORHKMI!fT  FOR  COLLlCTTOSl  M  not  a 

tnotfer  off  the  title  to  the  indorsee,  bat  merely  conntitutes  him  the  agent  off 
Uie  indoraer:  National  BuCdien  etc  Bank  ▼.  Uubbeli^  117  N.  Y.  3S4;  15  Am. 
8L  Repu  616;  Frwnaiis  NaL  Bank  v.  Jiationai  Tube  Worke  Co.,  151  Mass. 
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413;  21  Am.  8t  Repw  461;  Mwm/aOmrtn*  KaL  Bank  ▼.  Cbatfwqifa/jRwfc  14i 
Maas.  ii63;  12  Am.  St  Rep.  689. 

BiLi.  OF  SzoHAifoi  AoooMPAKiKD  BT  BiLL  OF  LADZNa  ^-  That  the  drawee 
of  the  bill  of  exchaoge,  under  the  given  cironmataaoea,  may  refnae  to  aooept 
it  uolesa  the  bill  of  lading  ia  anrreadered,  aeema  a  neoeaaary  complement  to 
the  admitted  prinoiple  that  the  buyer  to  whom  a  bill  of  exdiaoga  for  the  prioo 
ia  indoaed  for  aooeptanoe^  together  with  the  bill  of  ladings  cannot  retain  tho 
bill  of  lading  nnleaa  he  aooepta  the  bill  of  exchange:  See  Marime  Bank  f« 
Wright,  48  N.  Y.  I9  oiting  Bank  qfBoehester  ▼•  Jones,  4  N.  Y.  497. 
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[  iA  Louisiana  ANinjAL,  251] 

Salb  of  Busnf  188.  —  Thb  Good- will  is  thb  Favob  which  the  manage- 
ment of  the  baaineas  wins  from  the  pablic  and  the  probability  that  all 
oaatomen  will  continne  their  patrouage.  It  ia  the  chance  or  probability 
that  ouatom  will  be  had  at  a  certain  place  of  bnatneaa  ia  oonaeqnenco  of 
the  way  tliat  Imainesa  haa  been  previoualy  carried  on. 

Salb  or  Business  bt  Retiuino  Partnkb  withoot  ant  Stipitlation  oov* 
CRRNING  Good- WILL  conveys  simply  the  advantage  which  an  established 
business  possesses  over  a  new  enterprise.  It  does  not  inclnde  a  atipnla- 
tion  that  the  business  shall  continue  to  hare  the  benefit  of  the  nama^ 
repntatioD,  or  services  of  the  retiring  partner.  It  transfers  only  so 
much  of  the  custom  as  will  continue  notwithstanding  his  retirement. 

Salb  or  BasiNsas  with  tub  Good-will  secures  to  the  purchaser  the  right 
to  continue  tho  old  business  at  the  old  stand  with  the  probability  in  his 
favor  that  the  customers  will  continne  to  go  there. 

Tbads-namb.  —  EvEBT  Man  has  thb  Right  to  Ubb  hd  owh  Nahb  in 
his  own  bnsiness,  though  he  may  interfere  with  or  injure  the  bnaineas  of 
another  having  the  same  name,  provided  he  does  not  resort  to  any  arti* 
fice  or  contrivance  for  the  purpose  of  producing  an  impression  that  tho 
establishments  are  identical,  nor  do  anything  calculated  to  mislead. 

Salb  or  Business  and  (Jood-will  thereof  dobs  not  Include  thb  Rion 
TO  U8B  THB  Ven dob's  Name,  and  he  is  therefore  entitled  to  an  injunc- 
tion to  prevent  such  use  by  the  vendee. 

Tbade-marks  and  Nahbs.~The  DisTiNcrrioN  bbfwbbn  a  Tradb-kasx 
AND  A  Tbadb-name  is,  that  the  former  owes  its  existence  to  the  fiaot 
that  it  is  actually  affixed  to  a  vendable  commodity,  whareaa  tho  Inttar 
is  a  mere  property  allied  to  the  good- will  of  the  business. 

Salb  or  Business  —  Right  to  Use  Vendor's  Name.  — If  the  proprietor 
of  a  hotel  commonly  known  by  his  name  sells  the  hotel  and  business 
and  good-will  thereof,  thia  does  not  involve  the  right  to  continne  the  nao 
of  his  namo  in  eonnectton  with  sndi  hotel,  and  if  such  use  is  attempted, 
he  is  entitled  to  injunction  to  prevent  its  continuance. 

Buekf  DinkeUpid  and  Hart,  for  the  appellant. 

Bernard  McClosiey,  for  the  appellee. 

Watkinb,  J.     For  many  years  the  plaintiff  in  this  suit  was 
engaged  in  the  conduct  and  nianagemeut  of  a  hotel,  which 
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was  k«pt  In  a  seated  building  on  Magaxiae  Straet,  in  the  city 
ol  New  Odeana.  It  was  kopi  on  what  is  popularly  known  aa 
the  Swropean  plan,  i.  e«,  jrooms  and  lod|;ing  wiihout  board. 
While  thaa  coodnoted,  thia  hotel  was  cttBtomarily  atyled  and 
denominated  the  ^*  Hotel  Vonderbank/'  or  **  Vouderbatik 
Hotel."  While  thus  conductiDg  eaid  iiotel,  the  plaintiff  wa6 
aleo  engaged  in  a  business  on  Comaion  Street,  in  said  olty, 
between  Gamp  and  Si.  Charles  Stneets,  under  the  nnme  and 
styie  of ''  Cafe  Restaurant  Vooderbank,"  which  consisted  of  a 
bar-room,  or  saloon, and  restaurant  and  a  few  rooms  £or  lodgers. 

Plaintiff  represents  that  tke  theory  upon  which  he  con- 
ducted the  two  businesses  was  that  his  hotel  on  Magasine 
Street  was  to  be  a  boarding-place  for  the  patrons  of  his  res* 
taurant — the  two  being  conducted  oooperatively;  that  in 
April,  1889,  he  made  a  sale  of  the  place  to  Charles  Donnetser, 
who  carried  oa  the  business  for  some  time  thereafter^  Unnigh 
DBSUoceesfully,  and  assigned  it  to  his  creditora.  An  arrange* 
ment  was  made  whereby  it  was  cooTeyed  to  the  defendant. 
Under  the  administration  of  Dormetser  aiKi  Schmidt,  the 
hotel  was  operated  as  it  had  been  by  the  plaintiff,  ander  the 
juune  **  Hotel  Vonderbank  "  or  '*  Vonderbank  Hotel,''  and  he 
complains  that  it  was  done  in  plain  violation  of  his  rights  and 
aaoch  to  the  detriment  and  injury  of  his  busineBS  as  a  rs^tow- 
rateur.  Denying  that  defendant  required  or  has  the  right  to 
enjoy  that  pK^ilege,  petitioner  enjoined  his  farther  use  of  his 
aame,  claiming  damages,  and  from  an  adverse  judgment  he 
prosecutes  this  appeal. 

The  ground  on  which  the  defendant  resists  the  plaintiff's 
demands  is,  that  by  his  purchase  from  Dormetser  he  acquired 
all  the  riglit,  title,  and  interest  of  said  vendor  in  and  to  the 
"Hotel  Vonderbank"  or  "Vonderbank  Hotel,"  situated  on 
Magazine  Street^  including  the  good-wiU  of  the  business  and 
establishment)  and  particularly  such  good-will  as  said  vendor 
acquired  from  the  plaintiff,  iucluding  the  name  or  style  of 
said  hotel,  which  he,  as  a  purciiaaer,  is  of  right  entitled  to  use 
and  enjoy. 

Plaintiff  admits  and  claims  that  he  sold  to  Dormetzer  "the 
shelving,  counters,  tables,  crockery,  beds  and  bedding,  and  all 
other  movable  effects  in  the  building  known  as  the  '  Vonder« 
bank  Hotel'  {or  '  Hotel  Vonderbank '),  situated  on  Magazine 
Street  •  •  •  •  and  used  in  connection  with  his  business,  now 
the  property  of  said  Vonderbank,  together  with  the  good-will 
of  said  Vonderbank  in  and  to  said  business." 

AM.  Sx.  RJCF..  Vol.  XXXIL  —  22 


838  VoNDERBANK  V.  BcHMiDT.  [Louisianai 

The  business  of  whicli  the  plaintiff  is  now  the  proprietor, 
AS  be  was  at  the  time  of  bis  sale  of  the  hotel,  is  styled  and 
advertised  as  *'  Mathiea  Vonderbank,  proprietor  of  Vonder- 
bank's  CM  and  Restanrant,"  situated  at  Nos.  126, 128,  and 
130'  Common  StreeL  It  is  further  admitted  and  conceded 
that  at  the  date  of  these  transactions  the  hotel  was  a  going 
concern  in  full  operation  as  the  *' Vonderbank  HoteV  or 
**  Hotel  Vonderbank,"  and  that  it  is  so  now. 

It  is  of  an  interference  with  his  restaurant  business  that 
plaintiff  complains,  on  account  of  defendant's  improper  and 
unlawful  use  of  his  name  in  the  style  of  his  hotel.  Neither 
in  the  sale  of  plaintiff  to  Dormetzer,  nor  in  that  of  the  latter 
to  defendant,  is  there  any  mention  of  the  name  **  Hotel  Von« 
derbank ''  as  a  factor  in  the  contract,  it  only  appearing  from 
the  two  acts  of  sale  that  there  was  conveyed  all  the  movable 
property  belonging  to  the  hotel  situated  iu  the  building  known 
as  the  Hotel  Vonderbank,  on  Magazine  Street,  together  with 
the  good- will  of  said  Vonderbank,  and  subsequently  of  Dor« 
metzer,  in  and  to  said  premises. 

On  this  state  of  facts  the  only  question  raised  is  whether, 
under  Dormetzer's  purchase  from  Vonderbank,  and  his  sale 
to  Schmidt,  including  specifically  the  good-will  of  the  hotel 
establishment,  the  latter  acquired,  and  is  entitled  to  use,  the 
name  **  Hotel  Vonderbank  "  or  *^  Vonderbank  Hotel "  as  the 
style  of  his  hotel.  This  must  be  determined  by  the  true  mean* 
ing  of  the  term  good-will  as  it  is  employed  in  commercial 
transactions.  We  have  been  referred  to  only  three  cases  in 
our  own  reports  in  which  the  subject  has  been  discussed,  but 
in  neither  of  which  was  discussed  the  particular  question  wo 
have  here,  i.  e.,  what  passes  by  the  term  good-will  in  an  act  of 
sale. 

The  cases  referred  to  are  the  following,  vis.:  Wintz  t.  Vogt^ 
8  La.  Ann.  16;  Si^cceaaion  of  Journey  21  La.  Ann.  891;  Berga* 
mini  v.  Bastian,  85  La.  Ann.  60;  48  Am.  Rep.  216. 

In  treating  of  the  good-will  of  a  market  stall  the  court  said 
in  the  second  case  that  it  is  ^  understood  (to  be)  the  run  of 
custom  which  the  transferrer  had  attained  by  the  patronage 
of  his  friends  resorting  to  his  stand  to  purchase,  and  generally 
from  the  reputation  his  stand  had  acquired  as  one  at  which 
good  and  wholesome  meats  are  sold,  and  where  customers 
wore  accommodated  and  fairly  dealt  with.^  This  definiti<m 
appears  to  have  been  paraphrased  from  that  of  Judge  Story, 
which  is  frequently  quoted  by  judges  and  authors:  Story  on 
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Partnership,  sec.  99;  8  Am.  A  Bng.  Bacy.  of  Law,  1S66,  in 
which  brief  quotations  from  English  adjudications  are  found. 
The  third  of  the  three  cases  above  referred  to  treated  of  an 
act  of  sale  of  an  eating-house  at  No.  21  Royal  Street,  city  of 
New  Orleans,  which  contained  no  stipulation  of  good-will  hav* 
ing  been  conveyed,  the  plaintiff's  complaint  being  that  liis 
vendor  had  soon  afterward  begun  a  similar  business  at  No.  18 
Royal  Street,  in  violation  of  his  contract;  but  the  court  sub- 
stantially held  that  inasmuch  as  there  was  no  stipulation  in 
the  contract  that  the  vendor  should  not  resume  business  in 
his  own  name,  the  injunction  should  be  dissolved.  We  have 
referred  to  those  decisions  for  the  sole  purpose  of  showing 
that  oar  own  jurisprudence  affords  no  light  on  the  present 
controversy,  and  of  illustrating  the  necessity  of  looking  into 
the  decisions  of  other  courts  and  the  opinions  of  text-writers 
for  the  correct  solution  of  it;  and  we  make  the  following  quo* 
tations  as  conveying  a  clear  idea  of  what  good-will  is.  For 
instance,  the  Michigan  court  says  in  Chittenden  v.  Witbeck^  60 
Mich.  401:  **  Good-will  has  been  defined  by  this  court  to  be 
the  favor  which  the  management  of  a  business  wins  from  the 
public,  and  the  probability  that  all  customers  will  continue 
their  patronage,"  or,  as  stated  by  Lord  Eldon  in  Cruttwell  v. 
Lye^  17  Ves.  335,  say  the  court,  '*  the  probability  that  old  cus- 
tomers will  resort  to  the  old  place."  The  same  court  say  in 
WiUiams  v.  Farrand,  88  Mich.  473:  "  Good-will  may  be  said 
to  be  those  intangible  advantages  or  incidents  which  are  im- 
personal, so  £Etr  as  the  grantor  is  concerned,  and  attach  to  the 
thing  conveyed.  When  it  consists  in  the  advantage  of  loca- 
tion, it  follows  an  assignment  of  the  lease  of  the  location." 
Or,  as  was  previously  said  by  that  court  in  the  Chittenden  case: 
**  Good- will  attaches  to  the  property,  and  in  case  of  a  lease  it 
belongs  to  the  lessee  only  during  its  continuation.  .  .  .  The 
claim  to  an  interest  in  the  good-will  is  inseparable  from  the 
elaiai  to  an  interest  in  the  lease,  and  when  one  falls  the  other 
&ll8  with  if  To  a  like  effect  is  the  opinion  of  the  same 
oonrt  as  expressed  in  Myen  v.  Kcdainazoo  Buggy  Co.y  64  Miciu 
216;  52  Am.  Rep.  811. 

A  standard  author,  in  his  treatise  on  trade-marks,  discusses 
and  defines  good-will  as  an  analogous  right,  and  quotes  with 
approval  the  expressions  of  various  English  judges  on  the 
subject.  Thus:  *' There  is  considerable  difficulty  in  defining 
accurately  what  is  included  under  the  term  good  will.  It  seems 
to  be  that  species  of  connection  in  trade  which  induces  cus- 
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tomeTB  to  daal  with  a  particular  firm  ":  Weddsrbura  v«  Wed^ 
derburn^  22  Beav«  84.  It  is  the  chance  or  probability  that 
cuBtoxn  vill  be  had  at  a  certain  place  of  busineas,  in  conae- 
quence  of  the  way  in  which  that  business  has  been  preFioual/ 
carried  on ":  England  ▼.  DownSf  6  Beav.  269.  '^  It  may  be 
described  to  be  the  advantafe  or  benefit  which  is  acquired  hy 
an  establishment  beyond  the  mere  value  of  the  capital  stock, 
funds,  or  property  employed  therein,  in  consequence  of  the 
funeral  public  patronage  and  encouragement  which  it  receives 
from  constant  or  habitual  customers  on  account  of  its  local 
position  or  common  celebrity,''  etc.:  8Xory  on  Partuersliip, 
•ec.  90;  Bix>wne's  Law  of  Trade-marks,  sees.  525,  526. 

In  further  illustration  of  this  principle  we  have  selected 
the  following  paragraph  from  WiUiams  v.  Fcsrrandy  S8  Mich. 
473,  as  giving  a  careful  analysis,  from  a  commercial  point  of 
view,  of  what  passes  by  an  act  of  sale  containing  no  stipula- 
tton  of  good-will,  yvl:  "A  retiring  partner  conveys"  —  with- 
oat  stipulating  good-will  —  in  addition  '^  to  his  interest  in  the 
tangible  effects,  simply  the  advantages  that  an  established 
business  possesses  over  a  new  enterprise.  The  old  business 
is  an  assured  success,  the  new  an  experiment.  The  old 
business  is  a  going  business  and  produces  its  accustomed 
profits  on  the  day  after  its  transfer.  It  is  capital  already  in- 
vested and  earning  profits.  The  continuing  partner  gets 
these  advantages.  The  new  business  must  be  built  up.  The 
capital  taken  out  of  the  old  concern  will  earn  nothing  for 
months,  and  in  all  probability  the  first  year's  business  will 
show  loss  instead  of  profit  For  a  time,  at  least,  it  is  capital 
awaiting  investment,  or  invested  earning  nothing.  The  retir- 
ing partner  takes  these  chances,  or  advantages.  He  does  not 
agree  that  the  benefit  derived  from  his  connection  with  the 
business  shall  continue.  He  does  not  agree  that  the  old  busi* 
ness  shall  continue  to  have  the  benefit  of  his  name,  reputation, 
or  service;  nor  does  he  guarantee  the  continuance  of  that  pat* 
ronage  which  may  have  been  attracted  by  his  name  or  repu- 
tation.  He  does  not  pledge  a  continuance  of  conditions.  He 
takes  out  of  the  business  an  interest  that  he  contributed  to 
the  success  of  the  business.  He  sells  only  those  advantages 
and  incidents  which  attach  to  the  property  and  location, 
rather  than  tliose  which  attach  to  the  person  of  the  vendor. 
He  sells  only  so  much  of  the  custom  as  will  continue  in  spite 
of  his  retirement  and  activity.  He  sells  probabilities  and  not 
assurancee." 
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Aa  a  eorollary  of  the  foregoing  opinioo  an  extract  maj  be 
properij  Beleeted  from  that  of  the  Conneeticut  oourt  in  CMrell 
▼.  Babeock  etc  Mfg.  C9,,  64  Conn.  138,  in  reference  to  what 
passed  by  a  bill  of  eale  of  goode,  etc.,  aceomfHinied  hj  a 
transfer  of  the  good-will  mereij,  viz.:  ^Bj  pnrehasing  the 
good-will  merelj  Cottrell  secured  the  right  to  conduct  the  old 
bvisinesB  at  the  old  stand,  with,  the  pfobability  in  his  faimr 
that  the  old  costomers  would  continue  to  go  there.  If  he  de- 
sired niore  he  should  have  secured  it  by  positi?e  agreement. 
The  matter  of  good-will  was  in  his  mind.  Presnmably  he  ob- 
tained all  that  he  desired.  At  any  rate  the  express  contntct 
IS  the  measure  of  his  right;  and  since  that  contains  a  good* 
will  in  terms,  but  says  no  more,  the  court  will  not,  upon  in- 
ference, deny  to  the  vendor  ttie  possibility  of  svcoessful 
competition  by  all  lawful  mesns  with  the  vendee  in  the  same 
business.  No  restraint  upon  trade  may  rest  upon  inference. 
Therefore,  in  the  absence  ^  any  express  stipulation  to  the 
contrary,  the  vendor  might  lawfoUy  establish  a  similar  busi- 
ness at  the  next  door,''  etc. 

From  the  foregoing  it  appears  that  good-will  is  an  advan- 
tage or  benefit  which  is  Acquired  by  a  business  establishment 
beyond  the  mere  intrinsic  value  of  the  capital  stock;  that  it 
is  the  general  public  patronage  and  encouragement  which  a 
business  receives  from  its  costainers  on  account  of  its  local 
position;  that  it  is  the  subjeot  of  value  and  price,  and  of  bar- 
gain and  sale,  though  intangible;  but  in  order  to  be  conveyed 
mention  of  it  must  be  made  of  it  in  the  act  of  sale. 

The  discussion  of  the  rights  of  a  vendee  of  good-will  more 
frequently  arises  in  the  oourse  of  liquidation  of  corporations 
and  sales  in  partnerships  than  elsewhere;  but,  as  the  principle 
involved  is  the  same  as  in  cases  of  bargain  and  sale  between 
individuals^  decisions  involring  such  transactions  may  be  ex- 
amined, along  with  others,  in  ascertaining  to  wliat  extent  and 
in  what  class  of  oases  such  sales  involve  the  assignment  to 
the  vendee  of  the  right  to  use  the  name  of  the  vendor. 

In  Wittiam$  v.  Farrandy  88  Hich.  473,  it  was  held  that  a 
retiring  partner  could  not  '^use  his  own  name  .  •  •  •  in  such  a 
way  as  to  lead  Uie  publio  to  suppose  that  he  is  continufng  the 
old  business,"  eta 

In  Myers  v.  Kalamazoo  Buggy  Oo.^  54  Hich.  215,  62  Am. 
Rep.  811,  three  partners  retired  from  the  Kalamaioo  Wagon 
Company  and  thereafter  organised  and  pat  into  operation  the 
defendant  company.    They  were  enjoined  from  prosecuting 
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that  busiaess  on  the  ground  that  they  were  guilty  of  au  act  of 
piracy,  as  they  ^'  were  not  using  their  own  nameS|"  but  an  as- 
sumed name,  calculated  to  deceive  the  public. 

Like  cases  are  stated  in  Burgess  v.  Burgess^  3  De  Qex,  M.  & 
G.  896,  and  in  Lee  ▼•  Haly^  L.  R.  5  Gh.  155. 

In  the  Williams  case  the  court  states  '*  that  where  an  ex- 
press contract  has  been  made  •  •  •  ,  for  the  use  by  the  pur* 
chaser  of  a  fictitious  name,  or  a  trade-name  or  a  trade-mark, 
courts  will  enjoin  the  continued  violation  of  such  an  agree- 
ment: Grow  V.  Seligman^  47  Mich.  607;  41  Am.  Rep.  737;  Beat 
y.  Chase,  31  Mich.  490;  Burckhardt  v.  Burckhardt,  36  Ohio  St. 
261;  Tode  v.  Gross,  127  N.  Y.  480;  24  Am.  St.  Rep.  475;  but 
the  court  further  stated  that  such  a  stipulation  need  not  be 
made  in  the  act  of  sale,  because  "  an  assignment  of  all  the 
stock,  property,  and  effects  of  a  business  .  •  •  •  carries  with 
it  the  exclusive  right  to  use  a  fictitious  name  in  which  such 
business  is  carried  on,  and  such  trade-names  and  trade-marks 
as  have  been  in  use  in  such  business.  These  incidents  attach 
to  the  business  •  •  •  •  and  pass  with  it.  Courts  have  fre- 
quently held  that  a  trade-mark  has  no  separate  existence; 
that  there  is  no  property  in  words  as  detached  from  the  thing 
to  which  they  are  applied,  and  that  the  conveyance  of  the 
thing  to  which  it  is  attached  carries  with  it  the  name":  Der^ 
ringer  v.  Platey  29  Cal.  292;  87  Am.  Dec.  170;  Gage  v.  Publish- 
ing Co.,  11  Ont.  402;  Hoxie  v.  Chaney,  143  Mass.  592;  58 
Am.  Rep.  149.  In  this  last  case  it  is  stated  that  a  bill  of  sale 
conveying  *'  all  the  right,  title,  and  interest  in  and  to  all  and 
singular  the  partnership  property  belonging  to  the  firm  "  was 
held  to  convey  the  company's  trade-marks  for  the  manufac- 
ture of  certain  soaps  pursuant  to  the  formulas  of  Hoxie, 
though  not  mentioned,  but  not.  to  convey  the  good-will  pre- 
venting Hoxie  from  manufacturing  soaps  otherwise  than  by 
such  formulas":  Bassett  y.  Perdval^  6  Allen,  345;  CoitreU  v. 
Babcock  etc.  Mfg.  Co.,  54  Conn.  122.  The  same  proposition  is 
stated  more  clearly  in  Rusda  Cement  Co.  v.  Le  Page,  147 
Mass.  206,  9  Am.  St.  Rep.  685,  the  court  holding  that  it  was 
legitimate  for  one  to  sell  "  the  use  of  his  name  as  a  trade- 
mark," i.  e.,  **as  a  description  or  designation  of  a  manufac- 
tured article,  sp  as  to  deprive  himself  of  the  right  to  use  it  as 
such  and  confer  the  right  upon  another."  Thus:  ^*  One  who 
has  carried  on  a  business  under  a  trade-name  and  sold  a  par- 
ticular article  in  such  a  manner,  by  the  use  of  his  name  as  s 
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trade-mark  or  a  trade-name,  as  to  cause  the  business  or  article 
to  become  known  or  established  in  favor  under  such  name, 
may  sell  or  assign  such  trade-name  or  trade-mark  when  he 
sells  the  business  or  manufacture,  and  by  such  sale  or  assign- 
ment conclude  himself  from  the  use  of  it  in  a  similar  way  ": 
McLean  v.  Fleming^  96  U.  S.  245;  Shaver  v.  Shaver ^  54  Iowa, 
208;  87  Am.  Rep.  194;  Frazier  v.  Frazie^  etc.  Co.,  18  Bradw. 
450;  Russia  Cement  Co.  y.  Le  Page,  147  Mass.  208;  9  Am.  St. 
Rep.  685.  Many  of  these  cases  are  brought  forward  in  the 
Williams  case,  and  after  recapitulating  these  different  propo- 
sitions the  court  say:  ^' These  propositions  are  sustained  by  a 
long  line  of  authorities,  but  in  none  of  those  cases  does  the 
question  hinge  upon  a  grant  of  good-will.  Complainants  in- 
sisty  however,  that  a  grant  of  good-will  •  •  •  •  imposes  certain 
restrictions  upon  the  vendors,  and  inter  alios  is  the  use  that 
may  be  made  of  their  own  names  ";  but  the  court  examined 
that  question  fully,  and  placed  the  proper  limitation  upon 
that  contention  by  stating  that  its  sole  effect  was  to  prevent 
the  vendor's  subsequent  employment  of  his  name  so  as  to  im- 
pair the  good- will  he  had  conveyed  to  the  vendee. 

The  court,  in  the  Williams  case,  then  furnishes  the  follow- 
ing appropriate  illustration  of  the  rule,  viz.:  *'A  partnership 
name  may  become  impersonal  after  the  death  of  the  partners, 
and  it  is  then  likened  to  a  fictitious  or  corporate  name.  A 
surname  may  become  impersonal  when  it  is  attached  to  an 
article  of  manufactqre  and  becomes  the  name  by  which  such 
article  is  known  in  the  market,  and  the  right  to  use  the  name 
may,  in  consequence,  follow  a  grant  of  the  right  to  manufac- 
ture the  article  or  a  sale  of  the  business  of  manufacturing 
such  article;  and  when  the  right  to  manufacture  is  exclusive, 
the  right  to  the  use  of  the  name  as  applied  to  that  article 
becomes  likewise  exclusive."  This  is  followed  by  this  con- 
clusive statement,  viz.:  ^'The  rule  that  upon  the  dissolution 
of  a  firm  neither  party  has  the  right  to  use  the  firm  name,  as 
well  as  the  other  rule  that  a  retiring  partner  has  no  right  to 
use  the  old  name,  are  both  subject  to  the  exception  that  a  per* 
son  has  the  right  to  use  his  own  name  unless  he  has  expressly 

contracted  otherwise The  right  to  continue  the  use  of 

a  firm  name,  as  well  as  a  restriction  upon  the  use,  by  a  retir- 
ing partner  of  his  own  name,  are  proper  subjects  of  bargain, 
sale,  and  agreement"  Hence  the  defendants,  as  retiring 
partners,  without  any  restrictions  having  been  placed  upon 
them  ia  the  act  of  sale  of  their  interest  in  thccopartiieidhi') 
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Vorinefli,  wero  rsoognised  to  *^liaYe  the  rigbt  to  use  fhefr  ofm 
naniea  or  anj  ecrflooation  of  their  own  namee.** 

We  eannot  better  IHuetrate  the  prirwiple  that  is  myolved 
in  the  foregoing  dectsione  than  by  citing  the  ease  of  Meneefy 
V.  Meneely^  82  N.  T.  431,  20  Am.  Rep.  489,  wbereirr  an  in- 
jirarettofi  reetrained  the  defendant  from  in  anj  way  **  using  the 
nanie  and  designation  of  '  Meneely '  in  the  bnsinesB  of  beH- 
founding  in  the  eity  of  Tro|f.  The  name  of  the  defendant  is 
Meneely,  and  be  wa9  engaged  in  the  bu&inees  mentioned. 
The  necesaary  eonsequenee  of  the  injunotion  was  to  eompel 
the  defendant,  Meneely,  either  to  discoRtinuo  the  bosineBS  of 
bell-foundiBg  in  Troy,  or  proeure  it  to  be  done  in  the  name 
of  some  other  person.  He  was  abeolntely  prohibitekl  from  the 
nee  of  hie  own  name^  in  hie  own  baeinese,  in  any  wny ";  bet 
the  court  ruled  that  *^  every  man  has  the  absolute  irght  to  nse 
his  own  name  in  his  owa  bosiness,  even  though  he  may  inter- 
fere with  or  injure  the  business  of  anoth^  having  the  same 
name,,  pFOfiding  he  does  not  resort  to  any  artifice  or  contri* 
THnce  for  the  pnrpose  of  producing  the  impression  that  the 
establishments  are  identical  or  do  anything  ealculated  to 
mislead." 

Thus  the  right  of  one  to  the  free  and  nnrsstrieted  use  of  his 
own  name  in  a  business  enterpnse  is  so  Btrong  that  his  right 
is  not  impaired  even  if  it  operate  an  infringement  of  a  trade- 
mark, so  thai  no  artifice  be  reeorted  to  for  the  purpose  of  de- 
ceiving the  public,  notwithstanding  the  **  owner's  right  of 
property  in  it  ie  aa  Gon>|dete  as  that  which  be  poseesscB  in 
the  goods  to  which  be  attaches  it^:  Derringer  r,  Ptmke^  29  Cal. 
293;  87  Am.  Dso.  170;  Sohisr  v.  JMin%on^  111  Masa  238; 
Bolmet  V.  Holmee  etc.  Mfg.  Ce.,  87  Gonn.  27S;  *  Am.  Rep.  324. 

In  Browne^s  Law  of  TradoHuarhs,  seea  439,  440,  in  the 
course  of  his  treatment  of  good- will,  be  says:  '^Courts  of  equity 
will  protect  a  parly  in  the  use  ef  a  nanne  of  tm  inn,  hotel,  or 

elber  place  at  business^  when  the  sign  is  simulated If 

a  man  creates  a  repntation  for  his  buBineee;  it  is  as  the  keeper 
of  aome  particular  hotiee  at  a  known  location,  and  it  ib  piraoy 
to  draw  off*  the  custom  of  his  firiends  or  customera  who  have 
identified  Mm  with  the  name  of  his  bouse.  It  is  a  personal 
right  By  giving*  a  particular  name  to  a  burlding  ae  a  sign  of 
the  hotel  bueincBB.  a  tenant  does  noi  thereby  make  the  name 
«  fixture  to  the  building,  and  the  property  of  the  lancUord 
upon  the  expiration  of  the  lease;.'' 

Clearly,  such  name  or  appellation  of  a  hotel  is  not  an  iTYci- 
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dent  af  good^wilt,  as  good^ll  ezelosiTetj  appertain!  to  m 
grFeit  and  deBrgnated  loealHj;  and  becoraev  a  fiztere  of  the 
leased  prewiieee,  and  9%  the  expiration  of  the  lease  it  passes  to 
tlie  landlord.  This  is  eonclositely  shown  by  the  author's 
snbeeqoent  pbserratton,  yis.r  *'0oe  maj  consent  to  the  em- 
]riojinent  of  his  naine,  as  that  of  a  plaee  of  refreshment;  but 
if  such  consent  be  poreljr  gratuitous,  or  unless  there  is  some 
▼alM  agreement  binding  upon  the  party  who  gives  his  con« 
sent,  he  may  withdraw  it  at  pteasnre  and  enjoin  its  further 
vse**;  but  the  argument  in  favor  of  such  a  withdrawal  of  a 
basinese  is  strengthened  by  the  fkct  that  the  author  only  had 
in  eontempfatioD  trade-names  or  fictitious  names,  such  aa 
Bt  Chartes,  St  James,  and  Hotel  Royal,  which  any  one  ia 
free  to  Qse,  for  sncfa  a  name  might  pass  with  the  sale  of  the 
hotel  business,  and  be  changed  at  the  caprice  of  tho  pnrchaser. 

This  distinction  makes  it  clear  that  the  employment  of 
one's  own  namt)  t&  designate  his  place  of  business  cannot  be 
considered  aa  an  element  of  good- will;  for  if  so,  following 
the  principles  just  announced,  it  would  necessarily  result 
in  its  loss  to  the  person  possessing  it,  as  at  the  termination  of 
the  business  it  would  pass  to  the  proprietor  of  the  lessed 
prenikises.  Having  conveyed  it  to  a  successor  —  and  we  have 
ascertained  that  the  disposition  of  good-will  is  matter  of  con* 
tract  —  he  eonid  not  thereafter  come  in  competition  wi!h  his 
vendee  without  violating  bis  obligation  of  warranty;  there* 
fore,  we  conclude  with  Mr.  Browne  that  whilst  the  employment 
of  one^s  own  name  to  designato  his  place  of  business  may  be 
transferred  in  Kke  manner  as  good-will,  yet  if  it  be  done  by  a 
purely  grataitons  contract)  in  the  absence  of  any  valid  and 
eDferceaUe  agreement  for  a  consideration,  he  may  withdraw 
it  at  pleasure. 

The  eonchision  is,  that  sncb  an  employm^ent  of  his  own 
name  in  bueinesB  forme  ne  part  of  the  good-wrll,  but  on  the 
contrary,  it  partokes  of  thecharactorisf  ics  of  a  trade-mark,  and 
may  be  classed  as  a  fwssi  trade-mark,  of  which  Mr.  Browne 
says;  '^It  riiouM  be  borne  in  mind  that  a  trade-mark  carriee 
the  idea  of  a  man's  personality,  like  his  ordinary  autograph, 
and,  thefdofei,  preeerpesito  essential  charactoristics  wherever  it 
may  go.  This  is  not  so  with  fwfui  trade^marks,  as  the  name 
of  »hotiBl  or  shop  ef  tnide,*^  eto.r  Browne^s  Law  of  Trade-marks, 
sec  MX  The  distinction  between  trade>naniee  and  trade* 
marka  is  stated  asfeHows^  vis.:  '^A  trade-mark  owes  its  eicist* 
ence  to  the  fact  thot  it  is  acteally  affixed  to  a  vendible  com- 
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modity  (seoa.  52,  382,  384),  whereas,  a  trade-name  is  mere 
property,  allied  to  the  good-will  of  the  busineBS."  In  Wood* 
ward  V.  Lazar^  21  Cal.  449,  82  Am.  Dec.  751,  defendants  were 
restrained  from  using  the  name  **  What  Cheer  House,"  as  the 
name  of  a  hotel  in  the  city  of  San  Francisco.  Woodward, 
plaintiff,  first  erected  a  hotel  building  on  a  leased  premises, 
and  gave  it  that  name.  During  his  occupancy  as  tenant,  he 
purchased  and  built  on  the  adjoining  lot  another  hotel  edificet 
and  occupied  it  also.  Afterward  he  surrendered  the  leased 
premises  and  occupied  the  second,  and  continued  to  conduct 
a  hotel  business  on  his  own  premises,  under  the  name  and 
style  of  *'  What  Cheer  House."  Subsequently  the  defendants 
purchased  the  premises  first  described  and  conducted  thereoa 
a  hotel  under  the  original  name,  *^  What  Cheer  House."  la 
that  case  the  contention  of  the  plaintiff  in  injunction  was,  that 
the  name  belonged  to  him  as  the  proprietor  of  the  hotel  last 
established,  and  which  he  both  owned  and  occupied;  and 
which  he  had  theretofore  used  continuously  while  proprietor 
of  the  hotel  he  had  leased,  and  up  to  the  date  of  its  surrender, 
it  being  a  trade-name.  On  the  other  hand  the  contention  of 
the  defendant  was,  that  the  name  was  a  mere  designation  of 
the  building  in  which  the  business,  as  first  established,  was 
conducted,  and  that  it  attached  to  the  building  at  the  termi- 
nation of  the  plaintiff's  lease,  and  passed  to  him  by  the  pur* 
chase  thereof  from  the  plaintiff's  lessor  —  it  constituting  a 
part  of  the  good-will  of  said  property  and  establishment 
Denying  the  latter  proposition,  the  court  said:  ^^A  person  may 
have  a  right,  interest,  or  property  in  a  particular  name,  which 
he  has  given  to  a  particular  house,  and  for  which  house,  under 
the  name  given  to  it,  a  reputation  and  good-will  may  have 
been  acquired;  but  a  tenant,  by  giving  a  particular  name  to 
a  building  which  he  applies  to  some  particular  use,  as  a  sign 
to  the  business  done  at  that  place,  does  not  thereby  make  the 
name  a  fixture  to  the  building  and  transfer  it  irrevocably  to 
the  landlord."  Thus  a  clear  distinction  was  taken  by  the 
California  court  between  the  reputation  a  name  or  appellation 
gives  to  a  certain  business  locality,  and  which  adheres  to  it 
without  any  reference  to  the  proprietor  of  the  establishment 
personally,  and  the  designation  of  a  name  for  a  locality  at 
which  a  certain  business  is  carried  on,  and  which  is  not  im- 
personal, and  does  not  attach  to  the  property,  but  remains 
subject  to  the  control  of  the  proprietor.  The  court,  in  treating 
of  this  distinction,  said:  ^*  Defendant's  claim  to  protection,  so 
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fiir  as  his  right  reBults  from  the  good-will  acquired  for  the 
n&me  while  it  was  applied  exclusively  to  the  leased  premiseSi 
may  not  be  maintainable '';  yet  plaintiff  **  is  entitled  to  pro* 
teciion  in  the  exclusive  use  of  the  name  as  proprietor  of  the 
new  house.*'  Had  the  name  of  that  establishment  formed  an 
element  of  the  good-will  of  the  hotel  business  while  it  was  be* 
ing  conducted  on  the  leased  premises  by  the  plaintiff,  it  would, 
under  all  of  the  authorities,  have  passed  to  the  landlord  at  the 
termination  of  the  plaintiff's  lease,  and  by  his  conveyance  to 
the  defendant;  but  as  it  was  rather  a  personal  perquisite  of 
the  proprietor  while  lessee,  and  not  an  impersonal  ingredient 
of  his  business,  it  did  not  pass  to  the  landlord,  but  remained 
subject  to  the  control  of  the  lessee  at  the  termination  of  the 
lease. 

Our  conclusion  is  that  on  reason  and  authority  the  case  is 
with  the  plaintiff;  that  the  name  given  to  a  building  in  which 
a  hotel  is  kept,  which  contains  the  name  of  the  proprietor, 
does  not  constitute  an  element  of  good-will,  though  it  may 
tend  to  enhance  the  business  reputation  of  the  place  or  situi 
of  the  business  establishment,  which  is  an  ingredient  of  good- 
will; that  while  under  the  authorities  such  a  name  is  a  mar- 
ketable article  and  a  proper  subject  of  sale,  yet  it  must  be 
expressly  understood  in  the  act  of  sale,  and  if  no  considera- 
tion be  paid,  same  may  be  subsequently  recalled.  Such 
transactions,  being  esteemed  to  be  in  restraint  of  trade,  are 
disfavored  in  commercial  dealings.  In  this  case  there  is  some 
proof  of  injury  sustained  by  the  plaintiff  on  account  of  the 
defendant's  improper  use  of  his  name;  yet  we  are  disinclined 
to  rest  a  judgment  upon  it,  because  we  are  satisfied  the  de- 
fendant acted  fairly  and  honestly,  and  under  a  mistaken 
belief  that  he  had  acquired  a  right  to  employ  the  plaintiff's 
name  as  be  did. 

But  we  are  clearly  of  the  opinion  that  plaintiff's  injunction 
should  be  maintained  and  perpetuated.  It  is,  therefore,  or- 
dered and  decreed  that  the  judgment  appealed  from  be  an- 
nulled and  reversed;  and  it  is  further  ordered  and  decreed 
that  there  be  judgment  in  plaintiff's  favor  and  against  the 
defendant,  perpetually  enjoining  and  restraining  the  .  latter 
from  using  or  employing  the  name  '*  Hotel  Vonderbank  "  or 
**  Vonderbank  Hotel,"  as  the  name  or  style  of  a  hotel  or  res« 
taurant,  at  the  former  site  of  such  establishment  as  that  kept 
and  fiperated  by  the  plaintiff. 

It  is  further  ordered  and  decreed  that  plaintiff's  demands 
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tor  damages  be  rqected  in  Mo,  and  that  the  defendant  be 
taxed  witli  tbe  coet  of  both  ooafta» 


Good- WILL  —  For  Adefinitioa  of  good-will,  aee  Anghr  ▼.  Webber^  14  Allaiia 
811;  92  Am.  Deo.  748.  The  good- will  of  a  partaer^ip  may  be  defiaed  «i 
evdry  podsible  advantage  acquired  by  tbe  firm  iu  oarrying  on  iti  b«siji«M% 
whether  ooiineeted  with  premiseo,  or  name,  or  other  matter:  FmnmU  ▼• 
Hiiimg,  IS2  III  112. 

TtLAD^'HAWM.  •—  Oae  nay  eell  the  right  to  use  hia  own  nvno  in  conaeetioii 
with  a  particalar  biuiuaea:  8ymond$  r.  JcmtM^  82  Me.  802;  17  Am.  St.  Rep. 
486.  and  extended  note;  Frazer  r.  FroMer  LubrioaUtr  Co.,  121  IIL  147;  2  Am. 
St  Rep.  78;  Rui$kk  CemetUOk  ▼.  Le  Page^  147  Man.  206;  9  Am.  tM.  Rep.  tSBw 
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NiOLiQKMCi  —  NoN-couFLiANOB  WITH  AM  Oadinanob. — II  a  mnoioipal  or* 
dinauoe  presoribee  a  duty  to  be  performed  by  an  electric  corporation, 
the  omiasioii  of  fliieh  dvty  it  negligence,  and  ontitles  any  person  injnnd 
thereby  to  recover  damagea^  onless  guilty  of  coutribatory  negligenoo. 

Paisuxmov  that  Bvsrt  Phbsom  has  Pemxobmmd  a  Duty  Snjouijui 
BT  Law  or  Conthaot  is  always  indulged  unless  the  contrary  appears. 

ELierRio  CoRPORATiOMS  OwB  A  "Doty,  independent  of  statutory  regula- 
tion, to  see  that  their  tines  no  safe  for  those  who  by  therir  ooeapatioii 
are  brought  in  close  proxiai^  to  them.  Henoo,  if  by  failure  to  knnlnte 
their  wires  ao  requirod  hj  a  nuinioipal  ordiiiauce,  one  lawfully  upon  a 
roof,  engaged  in  a  service  which  necessarily  requires  him  to  run  the  risk 
of  coming  into  contact  with  such  wires,  is  iujured,  he  is  entitled  to  re* 
cover  damages;  and  no  presumption  will  bo  indulged,  in  the  absence  of 
evidence,  that  he  was  gnilty  of  oontributory  aegligouee  cr  ttat  anjrthing 
in  the  appearance  of  the  wires  indicated  their  daugerons  condition. 

HSGLieRNG^   OONTBIBOTORT — OnR    WhO  C0MK8  UITO    CONTACT  WITH   AH 

Elrctrio  Wire  in  the  necessary  and  lawful  discharge  of  bis  duties  will 
not  on  that  account  be  regarded  as  guilty  of  oontributm^  negligenco  if 
it  wan  the  dnty  of  the  corpemtion  owning  sveh  wire  to  keep  it  insulated 
and  it  had  neglected  this  duty,  and  there  was  nothing  in  the  appeacanos 
of  the  wire  to  indicate  such  negleet  to  the  person  injured,  although  he 
had  been  oantioned  to  be  careful  of  the  .wires  and  to  keep  away  from 
them. 

Hnouemvs— R]SK%  Ammnmov  ov.— One  who  goct  upon  n  roof  osisr 
which  electric  wires  ars  skretohed  cannot  be  sogardsd  as  going  into  the 
presence  of  known  danger  and  assuming  the  hazards  thereof,  and  as  for- 
feiting his  right  to  recover  for  injuries  suffbred  from  the  negligence  of 
the  corporation  maintaining  snob  wires  in  not  keeping  them  properly  in- 
sulated. 

HaouaRMOH,  Cohtsirotobt.  —  Evrh  ib  tbr  PRRsamn  of  Khowk  Darorr, 
to  constitute  contributory  negligenos  it  must  be  shown  that  the  plaintiflf 
voluntarily  and  unnecessarily  exposed  himself  to  such  danger,  unless 
it  is  of  that  character  that  he  must  assume  the  risk  from  the  Tsry  natnrt 
of  the  dauger  to  whidi  bo  is  oxpeeed. 
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J.  E.  B9chifitk  a9d  J.  B.  Fuk&r,  Ua  the  appelleaa. 
Farrar^  JonaSj  and  Krutt$ehniit^  for  the  appellant. 

McEnkbt,  J.  Joseph  Clements  was  killed  on  the  fourth 
day  of  October,  1890,  by  an  electrie  current  from  the  wires  of 
the  de&odant  company  wliile  engaged  in  repairing  the  gal- 
lery roof  at  the  corner  of  Gravier  and  Camp  Streets,  in  the 
oUy  of  Hew  Orleans.  The  plaintiffs,  the  father  and  mother 
of  the  deceased,  sue  the  defendant  company  for  damages  foi 
the  death  of  their  son.  There  \yas  judgment  for  the  plaintiffs 
for  loOOQ,  and  the  defendant  appealed. 

Joseph  Clements  was  a  tinsmith  by  occupation.  He  had 
beea  employed  to  go  on  the  roof  of  the  gallery  to  repair  the 
sajiie  by  a  contractor.  He  was  accompanied  by  another  young 
man^  Alfred  Anderson.  In  half  an  hour  after  they  went  on 
thi  loo  .  Ci  meats  was  killed  by  eoming  in  contact  with  the 
defeiidani'e  wirtM.  Two  of  defendant's  wires  run  up  and  down 
Gamp  Street  over  the  roof  of  this  gallery.  They  were  two  feet 
fonr  inches  above  it.  They  were  some  seventeen  inches  dis- 
tant from  each  other,  and  the  inside  wire  was  about  four  feet 
from  the  Camp  Street  edge  of  the  gallery.  The  wires  were 
fastened  to  a  support  or ''  horse"  on  the  gallery,  and  the  inside 
wire,  to  prevent  its  contact  with  other  wires,  was  secured  to 
the  horse  by  a  piece  of  telephone  wire.  Between  the  horse 
and  the  Gravier  Street  side  of  the  gallery  there  was,  on  the 
inside  wire,  a  joint  covered  with  insulating  tape.  To  all  ap- 
pearances it  was  in  good  condition,  but  had  been  worn  by  the 
exposore  to  the  weather,  and  had  evidently  lost  some  of  its 
insnlating  properties.  The  defects,  however,  were  not  visible, 
but  were  exhibited  during  a  storm,  as  shown  by  the  testimony 
of  S.  W.  Bennett.  From  his  testimony  it  is  shown  that  tiie 
inaulating  tape  had  been  defective  for  a  considerable  time. 
He  occupied  a  room  fronting  on  the  roof  and  forbid  his  em- 
ployees from  going  on  it  on  account  of  the  want  of  proper  and 
safe  insulation  over  the  wires. 

Clements  and  his  companion  were  engaged  in  cleaning  the 
roof,  the  first  in  sweeping  and  the  other  in  carrying  off  the 
dirt  The  fatal  injury  to  young  Clements  was  rapid  in  its  re- 
sol  ts,  so  quick  in  execution  that  no  witness,  not  even  the  wit- 
ness who  was  on  the  roof  with  him,  was  able  to  state  with 
precision  his  position  when  he  received  the  shock  from  the 
wire;  bat  we  thinks  from  all  the  attendant  circumstances, 
that  he  was  either  stepping  over  the  wire  or  going  under  it. 
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It  is  probable  that  he  came  in  contact  with  both  wireSi  mak- 
ing a  short  circuit,  increasing  the  energy  of  the  electric  force. 
The  unprotected  or  uninsulated  places  which  were  not  visible 
on  the  splice  in  the  wire  came  in  contact  with  his  bod j  under 
the  right  shoulder-blade.  The  wires  were  so  close  to  the  roof 
that  to  pass  from  where  Clements  was  first  seen  sweeping  to 
the  gutter,  he  must  either  have  stepped  over  or  crawled  under. 
From  the  distance  of  the  wire  above  the  roof,  to  step  over  would 
in  all  probability  have  brought  Clements's  body  in  contact 
with  one  or  both  wires.  He  was  only  of  medium  height,  and 
to  step  two  feet  four  inches  would  require  not  only  exertion, 
but  some  skill  to  keep  clear  of  touching  the  wires. 

It  is  in  evidence  that  about  the  time  the  accident  occurred 
there  was  considerable  leakage  on  defendant's  line  of  wires, 
and  this  is  urged  as  evidence  of  neglect  on  the  part  of  defend- 
ant  because  it  showed  defective  insulation;  but  the  general 
defect  along  the  defendant's  line  cannot  be  evidence  of  want 
of  due  diligence  and  care.  It  must  be  shown  that  the  acci- 
dent was  occasioned  by  some  defect  at  the  point  where  the 
injury  was  inflicted:  Nivette  v.  New  Orleans  etc.  22.  R.  Co.^  42 
La.  Ann.  1153. 

We  are  aware  of  the  difficulty  which  confronts  the  defend- 
ant company  in  keeping  its  many  wires,  passing  over  a  large 
territory  to  great  distances,  in  a  condition  of  perfect  insula- 
tion. Parts  of  the  line  will  necessarily  become  uncovered, 
and  all  that  can  be  expected  is  that  the  company  will  inspect 
its  lines  and  repair  defects  as  early  as  practicable.  The  par* 
ticular  defect  in  insulation  in  this  case  which  is  complained 
of  was  one  of  long  standing,  and  by  a  careful  inspection  of  its 
lines  it  would  have  been  brought  to  its  notice. 

By  city  ordinance  806,  Council  Series,  the  legal  duty  of  the 
defendant  is  specified.  Section  eight  of  the  ordinance  pro- 
vides *'  that  all  splices  or  joints,  wherever  the  same  may  oc- 
cur, shall  be  thoroughly  soldered  after  such  joint  or  splice  ia 
made,  and  in  addition  thereto  shall  be  well  and  thoroughly 
wrapped  with  kerite  tape  or  other  insulating  material,  so  as 
to  produce  perfect  insulation  at  such  joint  or  splice."  This 
ordinance  was  a  contract  with  each  and  every  inhabitant  of 
the  city.  The  defendant's  standard  of  duty  was  fixed  by  it^ 
and  it  is  the  same  under  all  circumstances,  and  its  omissioa 
is  neglect 

The  first  requirement  of  the  plaintiffs  was  to  show  the  exist- 
ence of  this  duty  which  they  alleged  had  not  been  performed, 
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and  having  shown  this,  they  most  show  a  failure  to  perform 
the  duty,  and  thus  establish  negligence  on  the  part  of  the  de« 
fendant. 

It  is  an  affirmative  fact,  the  presumption  being,  until  the 
contrary  appears,  that  every  person  will  perform  the  duty  en- 
joined by  law  or  imposed  by  contract:  Cooley  on  Torts,  659, 
661. 

In  many  cases  evidence  of  the  injury  done  makes  out  a 
prima  facie  case;  for  instance,  where  a  bailee  returns  in  an 
injured  condition  an  article  which  has  been  loaned  to  him,  or 
where  a  passenger  on  a  railway  train  is  injured  without  fault 
on  hie  part. 

The  city  ordinance  does  not  specify  at  what  particular  lo- 
calities splices  shall  be  perfectly  insulated.  On  all  parts  of 
the  line  of  the  defendant  company  where  they  occur  the  duty 
is  specified.  The  wire  of  defendant  was  spliced,  and  was 
not  insulated  as  required  by  the  ordinance.  It  passed  over  a 
roof,  to  which  people  in  adjoining  rooms  had  access,  and  where 
in  the  course  of  time  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  ofif  or  clean  the  roof. 

It  was  the  duty  of  the  company,  independent  of  any  statu- 
tory  regulation,  to  see  that  their  lines  were  safe  for  those  who 
by  their  occupation  were  brought  in  close  proximity  to  them. 
In  this  respect  and  in  this  particular  case  we  are  of  the  opinion 
that  the  defendant's  negligence  caused  the  death  of  Clements; 
but  notwithstanding  this  fault  of  defendant,  if  the  evidence 
shows  that  the  plaintiff  himself  was  guilty  of  negligence  con- 
tributing to  the  injury,  he  cannot  recover. 

The  question  is  whether  the  act  of  the  party  injured  had  a 
natural  tendency  to  expose  him  directly  to  the  danger  which 
resulted  in  the  injury  complained  ot 

If  the  plaintiff  could,  by  the  exercise  of  reasonable  oare  at 
or  just  before  the  happening  of  the  injury  to  him,  have  avoided 
the  same,  he  cannot  recover  damages  for  the  injury/. 

When  the  action  of  both  parties  must  have  concurred  to 
produce  the  injury,  it  devolves  upon  the  plaintiff  to  show  tliat 
he  was  not  himself  guilty  of  negligence. 

He  must  show  affirmatively  that  he  was  in  the  exercise  of 
doe  and  reasonable  care  when  the  injury  happened:  Deil> 
man  t.  Morgafi?$  Louisiana  etc,  Co.y  40  La.  Ann.  787;  Kepperly 
T.  Bamsden^  83  HL  854;  Beer$  v.  Housatonie  R.  R.  Co.^  19  Conn. 
666;  Hale  ▼.  Smith,  78  N.  Y.  480;  Murphy  v.  Deancy  101  Mass. 
455;  8  Am.  Rep.  890. 
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proof  need  aoi  b6  difeei,  bui  luaj  be  inferred  ftoaa  the 
circumaiaiieefl  of  the  ease:  Mlayo  ▼.  Bo^Um  tic  R,  R.  Oo^  104 
Mass.  137;  Myhan  v.  Louisiana  etc.  Co.,  41  La.  Ann.  964;  17 
Am.  St  Rep.  486;  2  ThempeoB  on  N«gUgenoe,  117& 

The  deceased  deinenie  vras  lawfuUj  on  ifae  galleiy  rooL 
He  was  engaged  in  a  service  thai  neoessarily  required  him  U» 
run  the  risk  of  coming  in  contact  with  defendant's  wiree, 
^'ither  by  stepping  over  them  «r  gmng  under  them.  It  is 
probable  thai  the  latter  mode  was  the  aaost  oenvenient,  and 
there  is  no  evidenoe  that  in  so  doing  he  incurred  any  greater 
risk.    The  wires  were  visible  and  to  all  appearanoes  were  aafe. 

The  great  force  that  was  being  carried  over  the  wire  gaiFS 
no  evidence  of  its  existence.  There  was  no  means  for  a  man 
of  ordinary  education  to  dietinguish  whether  the  wire  was 
dead  or  alive.  It  had  all  the  appearance  of  having  been  prop- 
erly insulated.  From  this  (act  there  was  an  invitation  or  in- 
ducement held  out  to  Clements  to  risk  tiie  consequences  xA 
contact.  He  had  a  riglit  to  believe  they  were  safe,  and  that 
the  company  had  complied  with  its  duties  specified  by  law* 
He  was  required  to  look  for  patent  and  not  latent  defects. 
Had  he  known  of  the  defective  insulation  and  put  himself  in 
contact  with  the  wire,  he  would  have  assumed  the  risk.  The 
defect  was  hidden,  and  the  insulation  wrapping  was  deceptive. 
It  is  oertain,  had  it  been  properly  wrapped,  Clements  woukl 
not  have  been  killed.  His  death  is  conclusive  proof  of  the 
defect  of  the  insolation  and  the  negligence  of  defendant. 

He  exercised  reasonable  care  in  going  under  the  wire  in  the 
performance  of  his  duty,  as  he  had  a  right  to  believe,  from  ex« 
ternal  appearances,  that  the  wire  was  safe.  His  action  was  such 
as  not  to  tend  to  expose  himself  directly  to  the  danger  which 
resulted  in  the  injury.    In  fact,  there  was  no  apparent  danger. 

But  it  is  urged  that  Clements  was  cautioned  to  keep  away 
from  the  wires  by  ins  employer,  Brady,  and  his  failure  to  do 
so  was  gross  carelessness  on  his  part. 

The  evidence  on  this  point  is  as  follows:  — 

Q.  Did  you  call  Clements's  attention  to  the  wires?  A.  No, 
sir;  I  cautioned  him  to  be  careful  of  the  wires.  Every  man 
who  goes  over  a  roof  roust  keep  away  from  the  wires. 

Q.  It  is  the  business  of  a  man  who  goes  over  a  roof  to  keep 
away  from  them?    A.  Yes,  sir. 

Q.  Did  he  understand  that  business?    A.  Yes,  sir. 

Q.  Did  you  caution  him  that  morning  to  keep  away  from 
the  wires?    A.  Yes,  sir. 
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ClBimnif's  mUention  wms  not  direeted  to  any  paitioalar  daa- 
ger  bwn  tha  wires.  No  apparent  dofeet  waa  pointed  out  to 
him^  T]w  admoBitioB  to  him  wmb  only  of  a  danger  which  he 
knew  to  exist,  aocording  to  the  stateiaent  of  Bradj,  helore  be 
adTiaed  him  to  be  eaotiooa  of  going  near  the  wxrea,  or  to  keep 
away  from  them. 

There  was  odIj  that  instinetiTw  dread  of  danger  whieh  over- 
takes one  when  he  approaches  a  railroad  track*  The  track  in 
itself  is  not  dangeroas,  and  is  only  made  so  by  the  passage  of 
a  train  of  earp  over  it  Thej  annomioe  their  approach,  and 
hence  a  person  before  he  attempts  to  cross  a  trade  must  exer- 
eise  great  eaation,  stop  and  listen,  and  look  up  and  down  the 
track.  Having  done  this,  if  a  train  approaches  silently  with- 
out the  aectastofued  signal  and  injures  him,  he  would  be  en- 
titled to  recover  damages  for  the  injm-y:  Ctirbf  ▼.  lUinM  eU, 
R.  R.  Co.,  40  La.  Ann.  817;  Brovm  t.  ZVxos  etc  iZ'f  Ce.,  42 
La.  Ann.  850;  21  Am.  St.  Rep.  374.  The  electrie  wires  gave 
Ao  signal  of  danger.  Listening  would  not  have  revealed  any 
danger.  It  is  hidden  aad  silent.  But  they  are  disarmed  of 
danger  if  properly  insulated.  By  look  ing,  one  can  see  if  there 
are  evideiices  of  issnlation.  If  there  are  evidences  of  it,  and 
BO  defects  are  visible  after  careful  inspeetioo,  one  whose  ein- 
ployment  brings  him  in  cloee  proximity  to  the  wire,  and 
which  he  has  to  pass,  either  over  or  under  it,  is  not  guilty  of 
ooatribntory  Degiigenee  by  «oming  in  oontact  with  it,  unless 
ko  does  it  Qaneceesarily  and  without  proper  precautions  tor 
hiB  safety. 

It  cannot  be  said  that  when  Clements  went  on  the  roof  to 
ji^Mur  it  he  went  into  the  presence  of  known  danger  and  as- 
aamed  the  hasards  of  the  employment.  The  eraploymaot 
was  Bot  dangeraus.  The  wires,  if  properly  i  nsulated,  as  ai)ove 
stated^  would  have  been  harmless.  It  was  only  a  remote 
danger,  which  he  had  to  risk,  and  this  depending  upon  the 
fact  wiiethsr  or  not  the  deiendsAi  company  had  done  its  dnty 
as  speeified  by  law.  The  external  appearanees,  the  only  in- 
dication of  performed  duty  to  which  Clements's  attentioa  could 
be  fixed,  were  guaranties  that  the  defendant  company  had 
done  its  duty.  These  appearances  assured  him  that  in  the 
performance  of  his  work  la  sweeping  the  roof  It  was  not  dan- 
l^rous  for  him  to  risk  going  over  or  under  the  wire:  Rmctr  v* 
Lmimmna  ste,  JL  R.  Co.,  42  La.  Ann.  983. 

Bven  in  the  presence  of  a  known  danger,  to  constitute  eon- 
la  Bsr^  -Vol  XXXIL-SI 
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tribuiory  negligence  it  must  be  shown  that  the  plaintiff  toI- 
untarily  and  unnecessarily  exposed  himself  to  it,  nnless  it  ia 
of  that  character  that  the  plaintiff  must  assume  the  risk  from 
the  very  nature  of  the  danger  to  which  he  is  exposed. 

From  the  appearances  of  the  wire,  its  wrappings  with  insu- 
lated tape,  and  the  known  duty  of  the  defendant  to  protect 
the  insulation  at  this  particular  splice  or  joint,  Clements  had 
no  reason  to  anticipate  danger,  except  from  the  fault  of  the 
defendant  company.  This  fault  was  the  cause  of  his  death, 
and  his  act  in  passing  under  or  over  the  wires  was  too  remote 
to  give  it  the  character  of  contributory  negligence. 

This  suit  was  brought  under  the  provisions  of  act  71  of  1884, 
amending  article  2815  of  the  Civil  Code.  The  plaintiff  there- 
fore can  only  claim  such  damages  as  the  deceased  Clements 
could  have  done  had  he  survived  the  injury.  These  would 
have  been  for  mental  and  physical  suffering,  and  actual  pe* 
cuniary  loss. 

The  deceased  was  almost  instantly  killed,  and  no  damage 
can  be  awarded  for  suffering.  The  next  inquiry  is.  What 
have  the  plaintiffs  suffered  pecuniarily  by  the  death  of  their  son 
in  the  loss  to  them  of  his  contributions  to  their  support?  The 
evidence  does  not  show  that  the  plaintiffs  were  dependent  for 
their  support  from  his  earnings,  which  were  not  very  large, 
varying,  $1.60  to  $2.50  per  day. 

The  parents,  although  their  domestic  relations  were  pleas- 
ant, lived  apart,  each  with  a  child.  The  deceased's  father 
says  that  when  he  wanted  anything  he  asked  him  for  it,  and 
he,  if  he  had  it,  willingly  gave  it. 

From  the  facts  as  to  the  amount  contributed  by  the  de* 
ceased  to  the  support  of  his  parents,  we  conclude  that  the 
verdict  of  the  jury  awarding  five  thousand  dollars  damages 
is  excessive.  Two  thousand  dollars,  we  think,  would  be  a 
most  liberal  award. 

The  judgment  appealed  from  is  amended  so  as  to  fix  the 
amount  of  the  damages  for  plaintiffs  at  two  thousand  dollars, 
and  in  other  respects  it  is  affirmed. 

KiQLiQBVOB.  —  Non-oompIiAQoa  with  a  stataia  or  ordinaaea  praaoHbing 
the  performanoa  of  a  dnty  imporod  for  tha  benefit  or  proteotion  of  othara  ia 
negligence  per  m;  Oshome  y.  McMasten^  40  Minn.  103;  12  Am.  St.  Rep.  SSSf 
8.  P.,  OorreU  y.  B.  a  B.  S  M.  A  R.  Co.,  3S  Iowa,  180;  18  Am.  Rap.  22} 
Petftan  r.  Texcu  etc  B^y  Co.,  41  La.  Ann.  861;  17  Am.  St.  Repw  430| 
WAer  T.  £sNM<(%  OabU  R*y  Oa.,  100  Mo.  194;  18  Am.  St  Rapw  641. 
'  pHBSUKFTiova.^-  Birery  one  is  precnmed  by  the  law  to  perform  bta  angaga- 
ttenti  and  dntiaat  Agm  r.  Shamum,  108  Mo.  861;  Lmd  ▼•  Nern  Tork  #a 
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Jt  J2:  Ox,  190  K.  T.  504;  LoHtiiUr  ▼.  AwrmK  126  Ind.  436  Thas.  wh«r« 
%  traTsIer  ia  injured  at  a  railway  orotsing,  and  thars  it  no  direct  eTidenoe 
that  he  was  negligent  in  not  stopping,  looking,  and  listening,  the  presnmp. 
tioo  of  law  is  that  he  did  his  fnll  daty  and  observed  the  proper  precautionst 
MeBride  t.  Narihem  Pac  R.  B.  Ox,  19  Or.  64. 

Blbotsio  CoBPORATioxs.  —  It  is  the  duty  of  a  telephone  oompany  and  an 
aleetrio  railway  company  to  see  that  their  wires  are  in  a  reasonably  safe  con* 
ditioo,  and  if  a  wire  of  the  Utter  oompany  is  left  angaarded,  and  a  wire  of 
ttia  former  falls  and  comes  into  contact  therewith,  thus  reoeiring  a  current  of 
•leotrioity  by  which  a  horse  is  killed,  both  companiea  are  answerable  for  the 
injury:  BUctric  R"y  Co.  ▼.  Shelton,  89  Tenn.  423;  24  Am.  St.  Rep.  614. 

CosTBiBUTORT  NiGUOBNOB  is  not  imputed  to  one  who  fails  to  look  ont 
for  danger  when  there  is  no  reason  on  his  part  to  apprehend  it:  Engel  v. 
SmUk,  S2  Mich.  1;  21  Am.  St  Rep.  549.  This  principle  is  often  applied  to 
the  case  of  foot-passengers,  who  are  held  to  have  a  right  to  asanme  that  the 
sidewalks  are  kept  in  a  safe  oonditiont  Barry  t.  Ttrkildsen,  72  GaL  254;  1 
Am.  8t  Rep.  65;  Jennmga  ▼.  Van  Sehaiekt  106  N.  T.  530;  2  Am.  8t  Rep. 
469;  Tunur  t.  Newlmrgh,  109  N.  Y.  301;  4  Am.  St  Repb  453;  PeUmffiU  ▼• 
T<mitn»  116  N.  T.  556;  15  Am.  St  Rep.  442. 
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SLBonom— OoifSTiTDTioirAi.  Law.  — It  is  withiit  thb  Powbb  ov  m 

JjaaTELATURE  of  a  state  to  preocribe  the  manner  in  which  the  right  of 

■nftage  shall  be  exercised. 
BiAmoHS — Statdtb  RsQuuiiifo  PRnrmro  or  Namo.  — A  statute  reqnir- 

ing  the  names  of  all  persona  to  be  Toted  for  to  be  printed  on  one  ticket 

or  ballot  is  constitutional. 
■LVTnoHa. — Ths  Writino  or  thb  Nams  ov  a  Cavdibatb  on  a  Ballot 

and  the  erasing  of  the  name  of  his  opponent  must  be  disregarded  if  the 

atatnto  requires  the  names  of  all  oaadidatas  to  be  printed  on  each  ballot 

Such  statute  is  mandatory. 

E.  W.Suiherlin  and  (7.  W.  Elam^  for  the  appellee. 
Wm.  OoBSf  for  the  appellant. 

Brkaux,  J.  The  relator  eaed  out  a  mandamtia  against  the 
retarning  officer  of  the  parish  of  De  Soto  to  compel  him  to 
exclude  Bixty-seven  votes  cast  for  his  opponent  from  his  re* 
tarn  to  be  made  to  the  secretary  of  state  of  the  result  of  the 
election  held  on  April  19,  1892,  also  from  his  count  and  com- 
pilation, and  he  prays  that  the  said  votes  be  decreed  illegal 
and  void. 

The  facts  admitted  are:  That  the  relator,  Mize,  was  a  can- 
didate for  the  office  of  justice  of  the  peace  of  ward  8  of  De  Soto 
parish,  at  the  said  election;  that  his  name  was  printed,  aa  a 
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candidate  for  said  oflSce,  on  all  the  ballots  cast  in  said  ward, 
and  he  received  fifty-nine  Yotes;  that  his  name,  as  printed, 
was  erased  from  sixty-seven  other  ballots  cast,  and  the  name 
of  W.  R.  Crosby  was  written  across  the  faee  of  these  ballots 
where  his  (relator's)  name  was  printed;  that  the  relator,  at 
the  time,  objected  to  the  coanting  of  these  written  votes  far 
Crosby,  and  that,  notwithstanding  his  written  protest  filed 
with  the  commissioners,  these  written  votes  were  counted  for 
Crosby,  and  count  thereof  was  kept  on  the  tally  sheets,  and 
returns  thereof  were  made  to  the  returning  officer.  It  is  also 
admitted  that  the  of&ce  of  justice  of  the  peace  of  said  ward, 
involved  in  this  suit,  is  worth  over  two  thousand  dollars. 

The  question  for  our  determination  is:  Should  a  ballot  cast 
be  counted  in  ascertaining  the  result  of  an  election,  on  the 
face  of  which  the  printed  name  of  a  candidate  was  erased,  and 
the  name  of  another  candidate  substituted  in  writing  ? 

Under  the  act  of  1877,  to  regulate  and  maintain  the  freedoni 
and  purity  of  elections,  and  to  punish  persons  for  false,  fraud- 
ulent, or  illegal  voting,  the  names  of  persons  voted  for  were 
required  to  be  written  or  printed  on  one  ticket.  The  statute 
applying  is:  Section  23  of  the  said  act  was  amended  by  act 
101  of  1882,  as  follows:  ^'That  all  the  names  of  persons  voted 
for  shall  be  printed  on  one  ticket  or  ballot  of  white  paper,  of 
uniform  size  and  quality,  to  be  furnished  by  the  secretary  of 
state." 

The  right  of  sufi*rage  being  a  political  and  not  a  natural 
right,  it  is  within  the  power  of  the  state  to  prescribe  how  it 
iihali  be  exercised.  The  manner  of  voting,  provided  by  stat- 
ote,  is  one  of  the  reasonable  regulations.  The  limitations  im* 
posed  for  the  purpose  of  guarding  against  fraud,  midue 
infiuence,  and  oppression,  and  of  maintaining  the  seeiecy  of 
the  ballot,  are  within  the  legislative  and  police  powers.  That 
the  ballots  shall  be  printed  does  not  add  to  the  constitutional 
qualification  of  the  voter,  and  therefore  fidls  withia  the  gen- 
eral authority  of  legislative  laws. 

The  legislative  intent  is  cleariy  expressed.  In  the  first  act, 
that  of  1887,  the  words  were,  ^  the  ballot  shall  be  written  or 
printed  '';  in  the  amending  aot,  **  it  shall  be  printed."  The 
legislative  will  cannot  be  misunderstood*  The  inteation  of 
the  legislature  should  control  absolutely.  When  that  inten- 
tion is  clearly  ascertained,  those  upon  whom  it  defolves  to 
execute  the  statute  have  no  other  duty  to  perfinm  than  to  fal- 
low the  legislative  will. 


May,  1892.]  Statb  i;.  McElroy.  857 

While  all  the  minute  details  of  the  statiftes  relating  toeleo* 
tioDS  are  not  mandatory,  they  are  mandatory  in  requiring 
fbat  the  ballot  shall  be  printed.  The  positire  requirement  of 
the  statute  does  not  admit  of  its  being  treated  as  merely  di- 
rectory. By  qualifying  a  statute  as  directory  its  requirement 
is  avoided;  the  intention  of  the  legislature,  howerer  plain,  is 
defeated. 

It  is  desirable  that  the  legislatare  should  declare  in  what 
respect  they  mean  any  particular  provision  to  be  void,  in 
event  of  non-compliance  with  its  terms,  and  what  consequence 
they  intend  shall  result  from  non-compliance.  In  the  absence 
of  this,  great  difficulties  arise.  We  are  not  willing,  however, 
in  the  absence  of  such  a  declaration,  to  hold  a  law  as  directory 
in  cases  in  which  the  intention  of  the  legislature  is  clearly 
and  emphatically  expressed.  We  prefer  a  strict  construction 
to  the  ^*  extensive  and  comprehensive."  Bach  has  able  advo- 
cates and  many  authorities  in  its  support. 

The  grounds  of  objection  urged  on  the  part  of  the  respon- 
dent, such  as  that  the  purpose  of  voting  is  to  ascertain  the 
intention  of  the  voter  and  the  will  of  the  majority,  and  that  a 
ballot  cast  by  an  elector  in  good  faith  should  not  be  rejected 
for  failure  to  comply  with  the  law  in  matters  over  which  he 
had  no  con^ol,  if  broadly  and  liberally  applied,  would  defeat 
the  object  of  the  statute  relating  to  the  printing  of  the  tickets 
on  a  ballot  of  white  paper,  furnished  by  the  secretary  of  state, 
and  would  render  ineffectual  the  provisions  applying  to  the 
throwing  out  and  not  counting  folded  tickets,  and  even  those 
relative  to  the  required  eertiiicate  of  registration,  although 
the  purpose  of  the  law  is  well  defined  and  clear. 

Constitutional  and  statutory  provisions  for  the  conduct  of 
elections  are  either  mandatory  or  directory,  and  a  violation  of 
mandatory  provisions  will  avoid  the  election,  without  regard 
to  the  motive,  or  the  person  guilty  of  the  violation,  and  with* 
out  reference  to  the  result:  6  Am.  A  Bng.  Ency.  of  Law,  825. 

In  Rhode  Island  the  law  requires  that  each  ballot  shall  be 
80  printed  as  to  give  each  voter  a  clear  opportunity  to  desig- 
nate by  cross-marks,  in  a  sufficient  margin  at  the  right  of  the- 
name  ef  each  candidate,  his  ehotoe  of  candidates,  and  that 
each  voter  shall  prepare  his  ballot  by  marking  in  the  appro- 
priate margin  or  place,  a  cross  opposite  the  name  of  the  can-* 
didate  of  his  choice,  and  that  no  voter  shall  place  any  mark 
upon  hie  ballot  by  which  it  may  be  afterward  ideotifiad.  Tke 
eourt  decided  that  no  mark  other  than  the  cruse  can  be  esed; 
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that  it  niuBt  be  placed  in  the  margin  opposite  tbe  name  of  the 
candidate:  American  Digest  of  1891,  1419; 

In  many  of  the  states  there  are  statutes  prescribing  the 
form  of  the  ballots,  the  kind  of  paper,  and  prohibiting  any 
marks,  figures,  or  devices  by  which  one  can  be  distinguished 
from  another.  These  statutes,  being  designed  to  preserve  the 
secrecy  of  the  ballot,  and  to  prevent  fraud,  intimidation,  and 
bribery,  will  generally  be  considered  mandatory:  6  Am.  & 
Eng.  Ency.  of  Law,  849.  Directions  given  by  a  sovereign  in 
regard  to  a  matter  over  which  his  power  is  conceded,  would, 
according  to  the  ordinary  use  of  language,  be  held  to  involve, 
as  its  correlative,  obedience:  Sedgwick's  Statutory  and  Con- 
stitutional Law,  818,  note. 

These  decisions  maintain  the  principle  that  mandatory  pro- 
visions not  complied  with  in  an  election  will  result  in  its 
avoidance,  without  reference  to  motive  or  person. 

In  those  states  in  which  the  ballots  must  be  printed,  and 
the  name  of  the  candidate  designated  by  cross-marks,  the  re- 
quired marginal  notes  must  be  placed  as  required  by  statute. 
That  the  voter  should  readily  comply  with  the  legislative  will 
is  clearly  expressed.  The  voters  who  cast  the  sixty-seven 
ballots  did  not  comply  with  the  statute.  In  an  organised 
state  of  society  the  majority  bind  the  minority  by  complying 
with  mandatory  laws  in  expressing  the  popular  wilL 

Judgment  affirmed,  at  appellant's  costs. 

Blkotions  —  PowBR  OF  Lboislaturs  with  Rsoard  to.  —It  is  within 
the  powar  of  tha  legislature  to  prescribe  the  manner  of  holding  eleotiona  and 
the  mode  in  which  the  electors  shaU  expreie  their  choice:  Parmn  t.  Wimberg, 
130  Ind.  561;  30  Am.  St  Rep.  254,  and  note.  See  alao  StaU  t.  Saaoon^  SO 
rU.  668;  32  Am.  St  Rep.  4^  and  note. 


State  v.  Gbydbb. 

[44  LoimiANA  AXMUAlk  081] 

FoBOKBT.  — >TmB  Chibf  Esskntial  Elbmbnts  or  Fobqbbt  vt  L  A  writ- 
ing in  each  form  as  to  be  apparently  of  some  legal  effioaoyi  2.  An  eril 
intent;  and  8.  The  false  making  of  snoh  writing. 

FOBOBBT.— MnSFBLLINO  OF  THB  NaMB  FoBOBD  OR  WBXnSO  IT  IB  SUCH 

A  Mannbb  akd  with  so  Littlb  Rbsbmblanob  to  the  signatnre  forged 
as  not  to  deceive  a  careful  person  does  not  prevent  the  crime  of  the 
writer  from  being  a  forgery  if  there  was  an  intent  to  deceive,  coupled 
with  a  possibility  of  success. 

fVOIOTMBBT    VOR    FOBOBRT — MlSSPBLLIJIO   VHB    KaMB    FoBQBD. — IlOEA* 

IBBIAL  Vabiabobs  resulting  from  olerioal  inaconraoies  in  tFansoribing 
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and  miaspelluig  a  name  forged  ar«  not  naoeMarily  fatal  to  the  Indiot* 
meat.  Therefore,  setting  ont  in  the  indictment  the  name  forged  as  thai 
of  J.  A.  Oandy  it  not  fatal,  though  in  the  original  instrument  snoh  name 
has  much  more  the  appeannee  of  Jo  Jandj,  if  snofa  instmment  is  very 
illegible  and  was  represented  by  the  aooosad  to  haT»  been  written  by 
Mr.  Gandy* 

/.  D.  Everett  and  /•  R.  Land^  district  attornejB,  for  the  state, 
appellee. 

J»  R.  Phipps^  for  the  appellant. 

Frnneb,  J.  Defendant  was  prosecuted  for  forgery  of  a 
writing,  which  was  set  forth  in  the  indictment  in  words  fol- 
following:  — 

''  Marsh  th  21  the  year  of  1890.  Jim  Begman.  Plese 
let  Webster  Gryder  have  2  dollars.    J.  A.  Oandy  at  Home." 

On  the  trial  the  state  offered  as  the  document  alleged  to 
have  been  forged  an  instrument,  the  chirography  of  which  is 
BO  clumsy  and  illegible  as  to  involve  difficulty  in  deciphering 
it.  It  corresponds,  however,  to  that  set  forth  in  the  indict- 
ment, except  as  to  the  signature,  which  has  much  more  the 
the  appearance  of  "  Jo  jandy  "  than  "J.  A.  Gandy."  It  may 
be  said,  however,. that  the  small  ^^o"  has  a  flourish  which 
makes  it  resemble  a  small  ''a,"  and  that  the  small  ''j''  at  the 
beginning  of  the  surname  has  no  dot  over  it,  and  is,  therefore, 
neither  a  "j*' nor  a  "g." 

Counsel  for  defendant  objected  to  the  reception  of  this  doc- 
ument on  two  grounds,  viz.:  1.  That  said  document  is  so  un- 
intelligible as  to  be  incapable  of  deceiving  a  person  of  average 
nnderstanding,  and,  therefore,  could  not  serve  as  a  basis  for  a 
prosecution  or  conviction  for  the  crime  of  forgery;  2.  That  the 
said  document  differs  materially  from  that  set  out  in  the  in- 
dictment. 

The  first  ground  of  objection  was  overruled  by  the  judge 
a  quo  for  the  reason  that  it  went  only  to  the  effect  of  the  evi-  < 
dence,  and  should  be  left  to  the  jury.  The  instrument,  more- 
over, is  not  unintelligible;  its  meaning  is  very  clear.  We 
have  held  that  the  following  are  the  chief  essential  elements 
of  forgery:  1.  A  writing  in  such  form  as  to  be  apparently  of 
some  legal  efficacy;  2.  An  evil  intent;  8.  A  false  making  of 
such  writing:  State  v.  Ford,  38  La.  Ann.  797;  2  Bishop's 
Criminal  Procedure,  sec.  400. 

There  is  nothing  doubtful  about  this  instrument  except  the 
signature.    The  record  does  not  advise  us  whether  it  resembles 
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fke  orSmsry  sfgmttire  of  J.  A.  Gtuidj.  The  frraks  of  ilKter- 
ate  persons  in  signing  their  names  might  cover  such  a  case. 
The  judge  iuibrai&  ua  that  previous  evidence  had  shown  that 
accused,  m  pwasnting  Um  «rder  to  Bndgman,  had  stated 
that  it  was  written  by  Gandy,  which  establishes  tlie  evil  in- 
tenL  It  is  not  necessary  tltat  thete  sliould  he  sudi  resem- 
blance to  the  signature  forged  as  to  deceive  a  careful  person. 
We  have  held  that  it  is  sufficient  if  there  be  a  bare  possibility 
of  imposing  on  another:  StaU  t.  Fcr^uwony  85  La.  Ann.  10i2; 
State  V.  Ford,  3S  La.  Ann.  797;  State  v.  Denuett,  19  La.  Ann. 
395;  I  Wharton  on  Criminal  Law,  sees.  695»  743.  Even  the 
misspelling  of  a  name  forged  does  not  destroy  the  possibility 
of  deceiving:  State  v.  Covington, 94:  N.  C.  913;  55  Am.  Rep.  650; 
Oooden  v.  State,  55  Ala.  178.  Li  the  case  last  quoted,  convic- 
tion was  sustained  where  the  name  attempted  to  be  forged  was 
Thweatt,  but  the  forged  instrament  had  it  Threet.  In  another 
case  it  was  held  that  an  instrament  purporting  to  be  issued  by 
a  corporation  might  sustain  an  indictment  for  forgery  though 
the  names  signed  as  officers  of  the  corporation  were  entirely 
different  from  those  of  the  actual  officers:  United  States  v.  Tav" 
ner^  7  Pet.  132.  It  is  the  intent  to  deceive,  coupled  with  the 
possibility  of  success  in  deceiving,  that  make  up  the  offense. 
It  does  not  follow  that  the  person  defrauded  knows  the  hand- 
writing or  signature  of  the  party  purporting  to  be  the  author, 
or  would  be  able  to  detect  the  grossest  defects  of  imitation. 

The  second  ground  of  objection  was  overruled  by  the  judge 
a  quo  for  the  reasons  that  *^the  document  did  not  differ  so 
materially  from  the  one  set  out  in  the  indictment  as  to  exclude 
it.  Tlie  previous  evidence  showed  that  defendant  had  pre- 
sented the  document  to  Bridgman,  and  had  stated  that  it  was 
written  by  Mr.  Qandy.  The  case  had  been  twice  tried  before 
and  defendant  could  not  possibly  have  been  surprised."  We 
are  satisfied  that  the  framer  of  the  indictment  intended  to 
^transcribe  this  document  as  best  he  could  from  its  illegible 
chirography.  He  interpreted  the  characters  making  np  the 
signature  as  meaning  J.  A.  Gandy,  and,  as  heretofore  inti- 
mated, they  are  susceptible  of  that  reading  from  the  confor- 
mation of  the  letters  **o"  and  **j.** 

As  Mr.  Wliarton  says,  on  the  subject  of  snch  variances: 
''The  great  rigor  ef  the  old  English  law  in  this  respect  was 
one  of  the  consequences  of  the  barbarous  severity  of  the  pun- 
ishment imposed.  A  more  humane  system  of  punishment 
was  followed  by  a  more  rational  system  of  pleading.**   Imma- 
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terial  variances  resulting  from  clerical  inaccaracies  in  Iran- 
ierfbing  and  nissfwHing  e? «o  of  the  name  forged  are  no  longer 
necessarily  fatal:  Wbarlon  on  Criminal  Pleading  and  Prac* 
tice,  sees.  ITS,  273;  Wharton  on  Criminal  Evidence,  see.  114. 
Thaa  where  the  name  McNicoII,  signed  to  a  forged  instrument, 
wnB  set  out  ia  tha  indictment  aa  McNiooIe,  it  was  held  na 
▼nrfanee:  RefinttT.  WUtn,  2  Car.  &  K.  ^7. 

The  ol^ect  of  reqtrTrirrg  the  forged  instrnment  to  be  set  out 
in  the  indictment  is  twofold:  1.  To  enable  the  judge  to  deter-^ 
mine  from  ita  faoe  whether  it  is,  by  its  nature,  a  proper  sub- 
ject of  forgery;  S.  To  advise  the  defendant  of  the  precise 
offense  charged  and  to  save  him  from  sorpriae.  The  first  ob* 
ject  ia  clearly  satisfied,  and  considering  that  defendant  had 
had  a  prior  trial  under  this  indictment  in  which  the  same 
instrament  was  offinred  in  evidence,  it  seems  to  ua  he  was  fully 
advised  as  to  what  he  was  to  meet,  and  oould  aufifor  no  sur* 
prise  from  the  variance  charged. 

There  is  another  bill  of  exceptions  to  the  judge's  charge,  but 
under  the  judge's  statement  appended  to  the  bill  the  complaint 
against  the  charge  is  robbed  of  all  force* 

Judgment  affirmed.  ___^ 

PoaoEBT  —  Dawmfwa  €9.-^  ne  feh«  nnkmg  or  natoiiaUj  altorng^ 
wilft  tae  lalit  to  dcfimd,  •f  any  writing  wbiob  if  s«iyiiiie»  might  appar- 
mmidj  be  of  legal  effioftAj  or  the  foandation  of  legal  liability,  ia  forgery; 
CommmweaUh  t.  WiUon,  89  Ky.  157;  25  Am.  St.  Hap.  528,  and  note;  StaU 
▼.  WtteeUr,  20  Or.  192;  23  Am.  St.  Rep.  119,  and  note;  StaU  r.  Cross,  101 
K.  a  770;  d  Am.  St.  Rep.  53,  aod  note;  People  ▼.  AUf ,  91  CaL  470.  See 
wlended  aeto  t>  AmM  r,  CM^  22  An.  Deo.  8e&. 

fVi—aT — 'MasanujMQ  of  ILun  FaaoKD:  See  Lanffdon  y«  People^  133 
BL  S8S;  wlwre  tka  peoen  intended  to  be  damaged  was  named  Hay  ward  but 
tha  name  In  the  forged  instrument  was  *'  Hayord,"  and  in  whicb  it  was  held 
that  the  indictment  was  not  bad  for  the  want  of  an  innuendo  that  the  **  Hay- 
ord  "  named  ia  the  forged  inaftmiiiettl  was  the  aame  peraea  aa  the  Hajward 


862  BsNJAMiN  V.  CoNNKonouT  L  Ajuftu    [Lomnaaa, 

Bbnjamin  V.  GoNNBOTiouT  Indbmnitt  Assooiatioh. 

(44  LOimiANA  AmUALi  1017.] 

Imiubahoi—  Puudino  Gbhbral  lasvM,  —In  an  action  npon  a  policy  of 
life  insaranoe,  if  the  defendant  withes  to  prove  that  certain  statemente 
and  representations  made  by  the  assnred  in  his  answers  to  qnestions  in 
his  application  for  insurance  were  nutrne,  the  defendant  mnst»  in  hia 
answer,  specially  plead  that  such  statements  or  representations  were 
false,  and  thus  notify  the  plaintiff  of  the  issoe  intended  to  be  made. 
The  pleading  of  the  general  issue  is  not  sufficient  for  this  purpose, 
though  the  policy  of  insurance  made  the  application  npon  which  the  in* 
sn  ranee  was  based  a  part  of  the  policy  and  of  the  con  tracts  and  tfaa 
plaintiff  alleged  that  he  had  complied  with  and  performed  all  the  obli* 
gations,  representations,  and  warranties  required  and  imposed  by  tha 
contract. 

ImoRANGB — Plbadiko.  — If  AK  Insubbr  Rblibs  upon  a  Spboial  ICattbb 
zv  Dbfbmsb  lie  must  set  it  forth  by  proper  pleas.  It  cannot  be  shown 
nor  relied  npon  under  the  general  issue.  All  matten  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  thoee  also 
which  show  the  transaction  to  be  void  or  yoidable  on  the  ground  of  fzand 
or  otherwise,  must  be  specially  pleaded. 

Wise  and  Remdon^  for  the  appellee. 
Bell  and  Randolph^  for  the  appellant. 

Fbnnek,  J.  This  is  an  action  on  a  policy  of  life  insurance, 
one  clause  of  which  makes  the  application  on  which  the  in- 
surance was  effected  a  part  of  the  policy  and  the  basis  of  the 
contract,  which  application  contains  a  stipulation  making  all 
the  statements,  answers,  and  representations  therein  contained 
express  warranties. 

The  petition  and  amended  petition  contained  all  usual  and 
necessary  allegations  establishing  the  cause  of  action,  includ- 
ing one  to  the  effect  that  plaintiff  *'had  complied  with  and 
performed  all  the  obligations,  representations,  and  warranties 
required  and  imposed  by  the  contract." 

The  defendant  answered,  pleading  the  general  issue  without 
any  special  defense. 

On  the  trial  before  a  jury  defendant  offered  evidence  to 
prove  that  certain  statements  and  representations  made  by 
the  insured  in  his  answers  to  questions  in  his  application  for 
insurance  were  not  true,  and  that  the  policy  was,  therefore,  void 
by  reason  of  the  breach  of  the  stipulated  express  warranty. 
The  plaintiff  objected  to  the  reception  of  this  evidence  on  the 
ground  ''  that  such  evidence  is  not  admissible  or  competent 
under  the  general  issue  and  that  all  matters  which  show  tha 
contract  to  be  void  or  voidable  must  be  pleaded  specially." 
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The  jadge  a  quo  ovemiled  the  objeotioD  and  admitted  the 
evidence  with  the  qualification  that  ^the  evidence  is  ad* 
mitted  so  far  as  it  may  disprove  anj  allegations  necessary  to 
be  proved  by  plaintiff  under  the  allegations  in  his  petition 
and  documents  annexed;  but  it  is  not  admitted  to  prove  fraud, 
concealment,  or  misrepresentations  not  so  connected  or  in- 
volved in  the  pleadings." 

Under  this  ruling  the  evidence  went  to  the  jury,  which  never* 
iheless  found  a  verdict  in  favor  of  the  plaintiff,  and  from  the 
judgment  in  accordance,  therewith  the  defendant  prosecutes 
this  appeal. 

The  plaintiff  and  appellee  insists  in  this  court  upon  his  bill 
of  exceptions  to  the  ruling  of  the  judge  above  stated,  and  we 
must  determine  that  question. 

The  learned  counsel  for  defendant  insists,  with  great  vigor, 
that  the  question  is  controlled  by  the  application  of  the  gen- 
eral principles  of  law  requiring  allegation  and  proof  of  the 
performance  of  conditions  precedent  as  an  essential  to  recov- 
ery of  any  contract  depending  on  such  conditions;  and  that, 
under  the  general  issue,  he  has  the  right  to  all  evidence  tend- 
ing to  disprove  any  fact,  the  proof  of  which  by  plaintiff  is 
necessary  to  make  out  his  case. 

This  statement  of  general  principles  must  be  admitted  as 
correct,  and  it  must  be  further  conceded  that  the  warranties 
here  involved  belong  to  the  class  of  affirmative,  as  distin- 
guished from  promissory,  warranties,  and  do  partake  of  the  na- 
ture of  conditions  precedent  in  the  sense  that  when  breach 
thereof  is  established  it  has  effect  to  render  the  contract  void 
4ft  initio^  or  rather  to  prevent  it  from  ever  taking  effect. 

But  in  the  matter  of  pleading  and  proof,  these  general  prin- 
ciples, in  their  application  to'insurance  contracts,  have  been 
greatly  modified. 

As  regards  the  proof  even  of  affirmative  warranties,  involv- 
ing the  truth  of  facts  existing  at  the  time  of  the  contract,  and 
warranted  as  conditions  precedent  to  the  effect  of  the  contract, 
the  supreme  court  of  the  United  States  has  discharged  the 
insured  from  the  burden  of  proving  compliance  therewith,  and 
has  thrown  upon  the  insurer  the  burden  of  proving  a  breach 
thereof,  if  he  relies  upon  such  a  defense. 

That  court  said:  ''The  number  of  the  questions  now  asked 
of  the  assured  in  every  application  for  a  policy,  and  the  vari- 
ety of  subjects  and  length  of  time  which  they  cover,  are  such 
that  it  may  be  safely  said  that  no  sane  man  would  ever  take 
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m  ixAicj,  if  pfvof  ot  tim  trulb  of  mw&ey  ftntver  won  as  india- 
pennibtoi  prereqaiHte  t»  parfmanl  •£  tiie  nm  Boeared,  tkat 
proof  to  be  nMMie  oaly  afkor  be  mw  demd  and  coaid  rsader  no 
aseistanee  in  fumishiiig  it.  On  the  otlier  hand  it  is  no  bard- 
ship  that,  if  the  iaaurer  kne^vB  or  believwi  any  of  these  stato- 
laents  to  be  false,  be  ahali  famish  the  evidenee  on  which  that 
belief  rests.  He  can  thus  single  out  the  answer  whose  truth 
he  proposes  to  eonteei,  and,  if  he  has  any  reasenaUe  groands 
to  make  snch  an  issue,  he  can  show  the  facts  on  which  it  is 
founded.  The  judge  of  the  circuit  eonrt  was  therefore  right 
in  refusing  to  instruct  the  jury  that  the  burden  of  proving  the 
truth  of  these  answers  reated  with  the  plaintiff  below:  PUd^ 
menu  tie.  In$.  0:  r.  Ewimg,  ^  IT.  &  377. 

In  that  case  the  particular  l>reaeh  of  warranty  relied  on 
had  been  specially  pleaded,  and,  therefore,  the  ooort  luid  no 
occasion  to  pans  on  the  admissibility  of  such  OTidenoe  nnder 
the  general  issoe;  but  it  is  manifest  that  all  the  reasons  which 
induced  the  coort  to  require  that  the  insurer  should  ^single 
out  the  answer  whose  truth  he  proposes  to  contest  •  •  •  •  and 
show  the  facts  on  which  his  contention  is  foanded,"  equally 
apply  as  requiring  him  tao  notify  the  insured  of  such  defense 
by  special  plea.  Otherwise  the  insured  would  enter  on  the 
trial  ignorant  of  what  one  of  his  multitudinous  answers  would 
be  singled  out  for  contest,  and  necessarily  unprepared  to  meet 
his  adversary.  Indeed,  the  principle  that  the  defendant 
carries  the  burden  of  proving  such  defenses  invol res  the  ne- 
cessity of  specially  pleading  them,  because,  under  the  general 
issue,  his  evidence  is  limited  to  that  which  goes  to  negative 
those  facts  which  the  jriaintiff  is  required  to  prove  in  order  to 
recover. 

Accordingly  the  modem  role  requiring  that  such  defenses 
should  be  specially  pleaded  is  supported  by  ample  authority. 
Mr.  May,  in  the  latest  edition  of  his  work  on  insurance,  refer- 
ring  to  matters  of  defense,  sodi  as  breaches  of  warranty,  mis- 
representations, eta,  says:  ^^  Matters  in  defense  cannot  be 
availed  of  unless  pleaded.  In  setting  forth  the  grounds  of 
defense  it  is  not  enough  merely  to  negative  the  truth  of  a  de- 
claration or  performance  of  a  condition  in  the  application  made 
by  the  insured.  The  particulars  in  which  the  untruthfulness 
or  breach  consists  should  be  set  out  as  far  as  can  be  reason- 
ably done,  that  the  plaintiff  may  have  some  notice  <rf  what  ho 
is  to  meet.    So,  where  misrepresentation  or  breach  of  wartauty^ 
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ii  alleged,  &cU  from  which  the  erart  oan  see  that  tibera  k 

misrepresentation  or  breach  of  warranty  must  be  stated." 

He  CDrtifiee  this  priaoipls  by  estation  ef  numerous  aathori* 
ties  which  need  noi  be  here  enumerated:  Maj  on  Life  Instir* 
anee«  sec.  591. 

Mr.  Wood  sets  ierth  the  same  doctrine  as  follows:  *^  The  !&• 
ever,  if  it  rdies  on  special  matter  in  defense,  most  set  it  fotth 
by  proper  pleas,  as  such  matter  cannot  be  shown  or  relied 
upon  under  the  general  issue,  as  when  fraud  is  relied  upon, 
or  a  breach  of  any  of  the  conditions  of  the  policy,  as  a  refusal 
to  arbitrate  ":  2  Wood  on  Insurance,  sec.  522;  See  also  Bacon 
on  Benefit  Societies  and  Life  Lisurauce,  sees.  455,  469. 

Mr.  (Jooke,  in  his  very  recent  work  on  life  insurance,  frankly 
concedes  that  these  doctrines  are  contrary  to  gei>eral  princi- 
ples, but  concedes  that  they  are  well  established.  He  says: 
"  Many  of  the  established  principles  of  the  law  of  life  insur- 
ance are  in  direct  contrariety  to  the  rule  requiring  allegation 
and  proof  of  the  performance  of  conditions  precedent";  and 
again:  "The  weight  of  authority  is  decidedly  against  the  dis- 
tinction, (between  representations  and  warranties,)  and  tlie 
prevailing  rule  is,  that  the  burden  of  proof  of  breach  of  a  war- 
ranty rests  on  the  insurer  as  well  as  does  the  burden  of  proof 
of  a  material  representation.  It  would  seem,  however,  that 
we  have  here  another  instance  of  a  plain  departure  from  a 
settled  doctrine  of  the  common  law,  that  one  seeking  to  en- 
fotce  a  contract  mnst  prove  the  performance  of  conditions  pre- 
cedent": Cooke  on  Life  Ineunince,  sees.  123,  14,  93. 

Finally,  this  court  in  a  line  of  decisions  has  maintained 
the  principle  announced  by  Mr.  Arnould  in  bis  work  on  in- 
surance, that,  as  relates  to  policies  of  insurance,  *'all  matters 
in  cunfesmon  and  avmdance,  including  not  only  those  by  way 
of  discharge,  but  thnse  also  which  show  the  transaction  to  be 
▼Old  or  voidable,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded":  2  Arnould  on  Insurance,  1287;  FinoY. 
M^rckanU'  etc.  ins.  Co.,  19  La.  Ann.  214;  92  Am.  Dec.  529; 
Tk0ffdor$  V.  New  Oiioans  tie.  lot.  Co.,  28  La.  Ann.  917;  Flynn 
V.  MtrchanU^  etc.  In$.  Co.,  17  La.  Ann.  135;  Katheman  v.  Oon- 
oral  ste.  Ino.  Co.,  12  La.  Ann.  35;  Kennedy  ▼.  New  York  etc. 
Jn$.  Co.,  10  La.  Ann.  809;  Manning's  Unreported  Cases,  169, 

We  coneindo  thai  the  foregoing  anthorities  fully  maintain 
the  mle  invoked  by  plaintiff  that  the  matters  of  defense  hers 
involv(ed  required  to  be  specially  pleaded,  and  that  the  oti" 


866  Ober  v.  Crescent  Citt  B.  R.  Ca    [LouiRianRv 

denoe  in  support  thereof  was  not  admissible  under  the  general 
issue. 

It  is  not  denied,  however,  that  there  is  a  confliot  of  author- 
ity on  the  question,  and  eounsel  for  defendant  are  supported 
in  their  views  bj  very  respectable  precedents.  Their  error, 
fortunately,  has  not  prejudiced  their  client;  for,  upon  tha 
evidence  as  received  and  brought  up,  we  could  not  have 
versed  the  judgment. 

Judgment  affirmed.  


Insqranob  >-  Actions  oir  Pouoiis  ^  Fuu.  —  A  fpeoial  plM  !■ 
in  actions  on  policies  of  inanranoe  of  all  matters  which  show  tha  traniaetioo 
to  be  Toid  or  voidable  on  the  ground  of  frand,  misrepresentation,  or  ooooeal* 
ment:  Phto  ▼.  Merchanii'  eh.  In».  Co.,  19  La.  Ann.  214;  92  Am.  Deo.  S29| 
HoxU  T.  Hom$  /m.  Cix,  82  Conn.  21;  86  Am.  Deo.  240^  and  notsb 
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Ck>MTRACT  WITH  MUMIOIPALITT  —  RiOHT  OV  PrITATB  PeRSOH  TO  'hiAXKTAIM 

AcnoM  THX&BON.  —  If,  by  oon tract  between  a  mnnicipal  oorporatloa 
and  a  private  person,  the  latter  undertakes  to  keep  the  streets  in  good 
oondition,  and  through  his  negligence  such  streets  are  permitted  to  be 
in  a  bad  condition  and  so  out  of  repair  that  a  resident  is  injured  withoni 
negligence  on  his  part,  he  is  entitled  to  maintain  an  action  against  saoh 
contractor  to  recover  compensation  for  such  injuries. 
Nboligbncs.  — Aliobtino  noM  a  Stbbbt-oab  while  il  ia  moving  it  aol 
necessarily  negligence  aa  a  matter  of  law. 

Carroll  and  CarroU^  for  the  appellant. 

John  M,  Bonner^  for  the  appellee. 

Fenner,  J.  The  substantial  allegations  of  the  petition  wx% 
that  it  is  the  duty  of  the  city  of  New  Orleans  to  keep  her 
streets  in  good  order  and  condition,  and  that  by  contract  this 
duty,  as  to  Annunciation  Street,  was  devolved  on  the  defend* 
ant;  that  a  certain  plank  crossing  on  Annunciation  Street  got 
out  of  repair,  and  had  a  long,  narrow  crack  in  it  that  was 
caused  by  the  decay  of  one  of  the  planks;  that  the  defendant 
grossly  neglected  to  cover  up  or  repair  this  crack,  although  it 
had  been  notified  so  to  do;  that  plaintiff  entered  one  of  the 
cars  on  the  Annunciation  line  about  five  o'clock  on  the  after- 
noon of  October  2,  1890,  and  proceeded  up  town  as  a  passen- 
ger, having  paid  his  fare,  and  not  being  a  treepasseri  and 
alighted  from  said  car  at  the  lower  crossing  of  St.  Andrew 
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Streeti  said  oar  moving  slowly,  and  at  a  slackening  rate  of 
speed,  preparatory  to  stopping  at  the  upper  crossing;  that  pe- 
titioner was  guilty  of  no  negligence  in  so  alighting  from  said 
car,  being  physically  strong  at  the  time,  and  being  skilled 
and  an  adept  in  so  alighting;  that  it  had  been  his  castom  and 
habit  to  alight  from  street-cars  in  motion  for  a  number  of 
years;  that  it  is  the  well-established  custom  in  New  Orleans 
for  able-bodied  men  to  so  alight  from  street-cars  in  motion, 
and  petitioner  had  a  right  to  so  alight;  that  he  alighted  from 
said  car  in  the  safest  manner,  with  his  face  toward  the  front 
of  the  car,  getting  off  backward,  suspecting  no  danger,  and 
relying  upon  the  said  railroad  company's  having  fulfilled  its 
duty  to  the  city  and  the  public  in  keeping  the  street  and  the 
crossing  in  safe  condition  and  repair;  that  in  alighting,  peti- 
tioner, after  releasing  his  hold  on  said  car,  placed  his  right 
foot,  being  the  foot  that  first  touched  the  ground,  firmly  and 
squarely  on  the  crossing,  but  that  when  he  planted  his  other 
foot  upon  the  crossing,  the  heel  of  his  shoe  was  caught  and 
firmly  held  in  the  hole  in  the  said  crossing;  that  the  momen- 
tum which  the  motion  of  the  car  had  imparted  to  his  body 
impelled  him  forward,  and  his  left  foot  being  caught  and 
firmly  held,  petitioner  was  not  free,  but  was  checked  and 
thrown  violently  to  the  ground,  etc. 

To  this  petition  the  defendant  filed  the  exception  of  no  cause 
of  action,  which  was  sustained  in  the  lower  court.  The  excep- 
tion rests  exclusively  on  the  ground  that  the  petition,  on  its 
face,  exhibits  such  contributory  negligence  on  the  part  of 
plaintiff  as  destroys  his  right  of  action. 

We  shall,  for  the  purpose  of  this  decision,  eliminate  the 
question  as  to  whether  the  defendant  was  bound,  as  a  carrier, 
to  keep  the  part  of  the  streets  occupied  by  its  track  in  good 
order  and  repair,  and  shall  treat  defendant  exclusively  as  the 
contractual  subrogee  to  the  duties  of  the  city  in  that  respect, 
and  as  sued  in  that  capacity  alone. 

The  case  will  thus  be  considered  precisely  as  if,  in  absence 
of  its  particular  contract  with  defendant,  the  suit  were  against 
the  city  itself  for  an  injury  resulting  from  a  defect  in  the  high- 
way, and  we  shall  so  treat  it.  There  can  be  no  question  that 
in  such  a  case  the  petition  would  set  forth  a  complete  caRe  of 
gross  fault  and  negligence  in  leaving  a  ''  dangerous  hole  "  in 
a  street  crossing,  and  failing  to  repair  the  same,  '*  although 
notified,  advised,  and  warned  of  the  dangerous  condition  of 
the  crossing.'' 
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Tin  fitcts  alleged  fiir&er  sfacnr  thai  tine  negligsoee  waa  a 
cause  of  the  injury,  without  which  it  wonld  not  havw  hap- 
pened* 

The  rale  is  now  BetUed  that  a  mtmicipal  corporation  yerted 
with  the  powers  ueuaily  conferred  is  bound  to  make  and  keep 
its  streets  reasonably  safe  and  convenient,  and  if  it  fiiila  to 
do  80  is  liable  for  injory  occasioned  by  its  neglect  to  any  per- 
Bon  using  the  street  lawfully,  and  in  the  exercise  of  ordinary 
care:  Blliott  on  Roacls  snd  Streets,  44&  '*  I£  in  consideration 
of  the  grant  of  a  license  to  construct  and  operate  its  road  on 
a  public  street,  a  railroad  company  agrees  with  the  city  to 
keep  a  portion  of  the  street  in  repair,  it  thereby  becomes  re- 
sponsible to  any  person  who  suffers  special  damage  in  eon- 
sequence  of  a  breach  of  this  contract,  and  a  right  of  action 
inures  to  such  person  thereon  "z  1  Thompson  on  Negligence, 
359,  sec.  25. 

It  follows  that  the  petition  sets  forth  a  good  cause  of  action 
unless  the  statement  therein  contained  of  the  plaintiff's  own 
acts  in  connection  with  the  injury  exhibits  such  a  case  of  con- 
tributory negligence  as  deprives  him  of  any  claim  for  redress. 

The  only  act  stated  in  the  petition  to  which  such  a  conse- 
quence oouid  be  attached  is  charged  in  the  following  terms: 
^*That  be  was  a  passenger  upon  a  street-car  of  defendants; 
that  when  the  car  reached  the  oorner  of  Annunciation  and  St. 
Andrew  Streets  plaintiff  alighted  therefrom,  while  the  same 
was  moving  slowly  at  a  slacicening  rate  of  speed,  preparatory 
to  stop[ung  on  the  further  side  of  the  street;  that  he 
guilty  of  no  negligence,  bdng  physically  strong  and 
in  so  alighting^  thai  he  alighted  from  the  car  in  the  safest 
manner,  with  his  face  toward  the  front  of  the  ear,  suspecting 
no  danger  and  relying  upon  defendants  having  fblfilied  ite 
duty  in  regard  to  keeping  the  crossings  in  good  condition  and 
repair;  that  in  alighting,  plaintiff,  after  releasing  his  hold 
upon  the  car,  placed  his  right  foot  sqnarsly  and  firmly  on 
the  erossing,  but  tliat  when  he  placed  his  other  foot  upon  said 
crossing,  the  heel  of  his  shoe  went  into  the  hole  above  men- 
tioned,^ etc. 

The  last  statement  strongly  intimates  that  the  hole  wee  in 
advance  of  the  point  at  which  ^ain  tiff  alighted  and  was  prob- 
ably covered  by  the  car  step,  so  that  no  exercise  of  ordinary 
•care  in  looking  where  he  was  stepping  would  have  reveaied  the 
danger,  thus  shutting  out  the  impatation  of  negligence  in  per- 
forming the  act,  if  the  act  itself  was  not  necessarily  negligent. 
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The  maintenmnoe  of  the  exception  of  no  oaaae  of  action  in- 
▼olves  the  assertion  of  two  legal  propositionSy  yis.:  1.  That 
the  act  of  alighting  from  a  street  horse-oar  while  moving, 
under  the  circumstancea  stated,  is  negligence  in  is  —  i.  e^ 
necessarilj  and  as  matter  of  law;  2.  That  the  particular  in- 
jarj  was  in  such  *' ordinary,  natural  sequence"  to  the  negli- 
gence as  excludes  redress:  Wharton  on  Negligence,  sees.  1,  8, 
73;  Fnirhnnki  v.  Kerr,  70  Pa.  St.  86;  10  Am.  Rep.  664;  Oer- 
hard  v.  Bates,  2  El.  &  B.  490;  Summers  ▼.  CrescerU  City  IL  R. 
Co.,  34  La.  Ann.  144;  44  Am.  Rep.  419. 

The  diligent  counsel  for  defendant  cites   numerous  eases 
holding  it  to  be  negligence  to  jump  from  a  moving  steam 
train,  and  notably  our  own  recent  decision  in  the  ease  of 
Walker  v.  Vicisburg  eU.  R.  R.  Co.^  41  La.  Ann.  795, 17  Am 
St  Rep.  417. 

He  also  cites  a  few  cases  which  apparently  apply  the  same 
principle  to  horse-cars,  though  some  of  these  indicate  partic- 
ular circumstances  going  to  constitute  the  negligence,  such  as, 
in  one  case,  that  the  person  attempting  to  board  a  moving  car 
''was  encumbered  with  his  coat  and  dinner  bucket":  Rtdr 
dington  v.  Philadelphia  Traction  Co.,  132  Pa.  St  154;  but 
both  reason  and  authority  indicate  the  just  and  broad  dia» 
tinction  between  the  rules  applicable  to  steam  and  horae-oara. 

As  Mr.  Beach  says:  **  What  might  be  gross  negligence  as 
respects  a  steam-railway  might  be  perfectly  prudent  and 
proper  to  be  done  in  dealing  with  street-cars.  We  must  not, 
therefore,  attempt  to  apply  to  street-railways  the  rules  of  law 
applicable  to  steam-railways.  The  cases  are  different  and 
the  reason  for  the  rule  ceasing,  the  rule  itself  must  also  cease.'' 
And  he  further  says:  "It  is  well  settled  that  it  is  not  contrib- 
utory negligence  in  so  for  one  to  alight  from  or  to  board  a 
moving  street-car":  Beach  on  Contributory  Negligence,  sees. 
89  and  90. 

The  New  York  court  of  appeals  states  the  rule  as  follows: 
*'  Ordinarily,  it  is  perfectly  safe  to  get  upon  a  street-car  mov- 
ing slowly,  and  thousands  of  persons  do  it  every  day  with 
perfect  safety.  There  may  be  exceptional  cases  when  the  car 
is  moving  rapidly,  or  when  the  person  is  infirm  or  clumsy,  or 
is  encumbered  with  children,  packages,  or  other  hindrances, 
or  when  there  are  other  unfavorable  conditions,  when  it  would 
be  reckless  to  do  so;  and  a  court  might,  upon  undisputed  evi- 
dence, hold,  as  matter  of  law,  that  there  was  negligence  in 
doing  so.    But  in  most  cases  it  must  be  a  question  lor  the 
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jury  ":  Eppendoff  ▼.  Brooklyn  etc  R.  R.  Oo.^  69  N.  Y.  196;  25 
Am.  Rep.  171. 

Says  the  Minnesota  court:  ^  It  is  well  settled  that  it  is  not 
negligence,  per  se^  for  a  person  to  get  on  or  off  a  street-oar 
drawn  by  horses,  while  it  is  in  motion.  It  depends  upon  tha 
circumstances  surrounding  each  case.  The  question  is  ordi- 
narily one  of  fact  to  be  submitted  to  a  jury'^  Sehaehert  ▼• 
St.  Paul  City  Wy  Co,^  42  Minn.  42.  See  also,  to  same  effecti 
McDonough  y.  Metropolitan  R.  R.  Co.^  137  Mass.  210;  Booqa 
on  Corporations,  sec.  266;  Hutchinson  on  Carriers,  sec  646a. 

The  statements  in  this  petition  certainly  exclude  eyerj 
exceptional  circumstance  which  imputes  any  peculiar  reck« 
lessness  to  the  act.  They  assert  that  the  oar  was  moving 
slowly  and  with  slackening  speed;  that  the  plaintiff  was  not 
^'clumsy  or  infirm,"  but  strong  and  active;  they  exhibit  no 
''  encumbrances  or  hindrances ''  of  any  kind,  and  no  other 
''unfavorable  conditions." 

We  are  called  upon  to  hold  that  the  simple  act  of  voluntsr 
rily  alighting  from  a  horse-car  while  moving,  even  under  the 
most  favorable  conditions,  is  per  ee  negligence  which  disables 
the  party  from  asking  redress  for  any  injury  resulting  from 
the  negligence  of  another,  however  gross,  concurring  with 
such  an  act 

Reason  and  authority  preclude  such  a  doctrine. 

Finding,  therefore,  that  the  petition  sets  forth  a  clear  ease 
of  fault  and  negligence  on  the  part  of  defendant,  and  that  tha 
facts  alleged  do  not  necessarily  and  as  matter  of  law  estab> 
lish  contributory  negligence  on  the  part  of  plaintiff,  we  are  of 
opinion  that  the  case  should  go  to  trial  on  the  merits,  when 
many  surrounding  and  accompanying  circumstances,  not  ne» 
cessary  to  be  alleged  on  the  face  of  the  pleadings,  may  be 
shown  by  either  party,  and  when  we  have  the  whole  case 
before  us  we  will  be  better  able  to  balance  the  scales  of  fault, 
and  determine  the  causal  results  so  as  to  reach  a  conclusion 
satisfactory  to  justice. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed;  that  the  exception  bo 
overruled,  and  that  the  case  be  remanded  for  further  proceed:- 
ings  according  to  law.  

MuvioiFAL  OoBPOBATioiis — LiABiuiT  ov  OiTi  Oovnuomo  wrb;  10 
Kkip  Strsits  nr  Rbpaib. — A  mtj  may  impooa  upon  a  nulroad  oooapyiag 
its  streets  the  burden  of  keeping  them  in  good  repair  to  avoid  injnzy  to  por* 
sons  using  them;  bat  should  the  company  fail  to  comply  with  ito  obligaHoM 
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and  by  ite  negligenoe  inflict'  injniy,  both  the  eity  and  the  oompany  ara  \tiU 
naiily  liable,  and  when  the  city  la  mnlcted  it  may  reooyer  against  the  com* 
pany  in  the  aame  action,  if  both  are  made  partiee,  or  in  a  distinct  sait:  CUm 
r.  CrtKoU  CU^  it  A  Cix«  43  La.  Ann.  827;  26  Am.  St  Rep.  187,  and  notOp 
A  railroad  oompany  maintaining  its  tracks  npon  the  streets  of  a  city  must 
keep  them  in  such  condition  aa  to  aroid  injury  to  the  public  in  the  use 
of  the  highway:  8dd1d  r.  Cenind  Park  ete.  R.  R.Co.,  133  N.  Y.  446;  28  Am* 
St.  Rep.  668^  and  note.  8ee  Twrmtr  ▼•  Newburgh,  109  K.  Y.  801;  4  Am.  St. 
Rep.  463. 

NioLiaBircB — Gnmra  ovf  of  Stbuthubs  nr  motioh.  —  OnewhoTol- 
nntarily  jniups  on  or  off  a  street-car  while  in  motion  does  so  at  his  own  peril: 
Werboufiip  t.  Fort  Wayne  eie,  F^y  Osi,  86  Mich.  236;  24  Am.  St.  Repw  120^ 
and  note  with  the  cases  collected.  It  la  not  negligence,  aa  a  matter  of  law, 
to  attempt  to  board  a  horse-^ar  going  at  the  rate  of  about  four  miles  per  honrt 
BrtggB  ▼.  aniM  Arvsl  ITy  Cb.,  148  Mass.  72t  IS  Am.  St;  Bap.  618  and  note. 
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Baltimore  and  Potomao  Railroad  Co.  v.  State. 

(75  MiATLAJfD,  102.) 

KiOLiGBNcni  —  Dborek  07  Proof  Rbquirkd. — la  eases  where  negligenoa 
is  alleged,  a  wild  speoulatioa  as  to  how  or  from  what  caase  the  aocident 
ooourred  cannot  be  allowed  to  stand  as  proof,  or  be  made  the  basis  for  » 
yerdiot  in  favor  of  the  party  upon  whom  the  burden  of  proof  lies. 
There  must  be  evidence  upon  which  the  jnry  could  reasonably  and  prop- 
erly conclude  that  the  injury  was  produced  by  some  wrongful  or  negli- 
gent act  of  the  defendant. 

Railboads  —  Risks  Assumbd  bt  Emflotbbs.  -»  When  a  railroad  brakemao 
is  killed  while  engaged  in  the  course  of  his  employment,  by  smoke  and 
gas  arising  from  insufficient  ventilation  in  a  tunnel,  after  he  has  ao- 
cepted  and  continued  in  the  employ  of  the  railroad  company  with  full 
knowledge  of  the  condition  of  the  tunnel  and  of  the  risks  of  the  work 
therein,  there  cannot  be  any  recovery  for  snoh  injury. 

Mabtbb  Aif  d  Sbryant  —  Assumption  ov  Risks.  —  If  a  man  chooses  to  bo- 
oept  employment  and  to  continue  in  it  with  knowledge  of  its  danger^ 
ho  assnmes  the  attendant  risks  and  must  abide  the  consequences,  wo 
far  AS  any  claim  to  compensation  against  the  employer  is  oonoemed. 

Charles  H.  Carter^  John  J,  Donaldaon^  and  Bernard  Carter^ 
for  the  appellant 

Thonias  Mackenzie  and  J.  V.  L.  Findlay,  for  the  appellee. 

Alvey,  C.  J,  This  action  was  brought  in  the  name  of  the 
state  for  the  use  of  the  father  of  Harvey  P.  Abbott,  who  was 
killed  in  the  railroad  tunnel  of  the  defendant  corporation  un- 
der the  city  of  Baltimore  on  the  twenty-fifth  day  of  Augusti 
1890,  to  recover  for  alleged  negligence  of  the  defendant  as  the 
cause  of  the  death  of  the  son.  The  deceased  was  in  the  em* 
ploy  of  the  defendant  company,  as  brakeman  on  a  freight 
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train,  and  was  killed  while  eo  employed  on  snch  train  in  pase- 
lug  through  the  tannel;  and  the  main  qneartion,  under  the 
atatnte  (Code,  art  67,  see.  1),  is,  whether  the  death  of  the  de* 
oeaeed  was  caused  by  any  euch  wrongful  act,  neglect,  or  de« 
fauh  of  the  defendant  as  would,  if  death  had  not  ensued,  hare 
entitled  the  party  injured  to  maintain  the  aetion  for  such  in- 
jury; and  upon  the  evidence  produced,  the  prcliminRry  ques- 
tion was  raised,  whether  the  e^denee  was  legally  sufficient  to 
be  submitted  to  the  jury  for  their  coneideration.  The  trial  in 
the  court  below  resulted  in  a  Terdiet  and  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

There  is  no  real  dispute  or  conflict  in  regard  to  the  facts. 
The  young  man  who  came  to  his  death  by  the  accident  was 
about  twenty-two  years  of  age,  and  had  been  in  the  employ 
of  the  company  some  two  or  three  months  immediately  pre- 
ceding the  time  of  his  death.  He  bad  been  in  railroad  em- 
ployment prior  to  the  time  of  his  entering  the  service  of  the 
defendant;  and  during  the  whole  time  of  eerrice  with  the 
defendant,  his  duty  required  him  to  go  through  the  tutmel  on 
trains  two  or  three  time  a  day.  He  was  therefore  folly  ac- 
quainted with  the  tunnel,  and  with  its  physical  conditions. 
According  to  the  eridence,  the  tunnel  is  near  about  one  mile 
and  a  half  long,  divided  into  three  sections  by  open  cuts;  and 
it  was  in  that  section  that  runs  from  PennsyWania  Avenue  to 
Gilmor  Street  that  the  mangled  body  of  the  deceased  was 
found  shortly  after  the  accident  happened.  No  one  saw  or 
could  tell  bow  the  accident  occurred.  It  is  not  pretended  that 
there  was  any  defect  in  the  tracks  of  the  road,  or  in  the  ma- 
ebinery  of  the  train,  or  anything  unusual  or  extraordinary  in 
the  make-up  of  the  train,  upon  which  the  deceased  was  act- 
ing as  brakeman;  or  that  there  was  any  negligence  or  want  of 
ordinary  care  in  conducting  the  train  through  the  tunnel;  but 
the  contention  is  that  the  tunnel  is  not  sufficiently  ventilated; 
that  it  is  not  snfficiently  supplied  with  vents  or  flues  to  relievo 
it  of  the  immense  quantity  of  smoke  and  gas  generated  by 
and  emitted  from  the  engines  while  passing  through  the  tun- 
nel; and  that  the  condition  of  the  tunnel  was  the  immediato 
or  primary  cause  of  the  accident  to  the  deceased. 

This  tunnel,  according  to  the  evidence,  has  been  in  use,  as 
part  of  the  roadway  of  the  defendant,  for  nearly  twenty  years 
past;  and  for  the  last  ten  or  fifteen  years  there  have  passed 
through  the  tunnel,  on  an  average,  from  100  to  125  trains, 
passenger  and  freigbt,  daily;  and  the  ordinary  time  for  pass- 
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ing  through  is  from  six  to  nine  minutes;  and  while  accidents 
have  happened  in  the  tunnel,  the  evidence  does  not  show  that 
there  has  ever  been  an  instance  of  suffocation,  or  of  death 
produced  by  anything  like  asphyxiation,  caused  by  the  smoke 
and  gas  of  the  tunnel,  though  the  smoke  and  gas  at  times  are 
shown  to  be  very  distressing  and  oppressive  to  the  railroad 
employees  exposed  to  it.  What  is  or  would  be  a  proper  ven- 
tilation for  the  tunnel  is  a  question  of  scientific  engineering, 
and  depends  upon  a  great  many  conditions.  It  depends  upon 
the  length,  curvatures,  and  grades  of  the  tunnel;  its  height 
and  width;  the  number  of  trains  passing  through  daily  and 
the  time  of  intermission  between  trains;  the  character  of  the 
fuel  consumed,  and  largely  upon  the  state  of  the  atmosphere 
and  the  direction  and  strength  of  the  wind  currents  through 
the  tunnel.  There  was  no  testimony  offered  of  a  scientific 
character  to  show  in  what  respect  and  to  what  extent  the  ven- 
tilation of  the  tunnel  could  be  improved  by  any  reasonable 
supply  of  means  in  addition  to  those  actually  supplied;  and 
whether  the  provision  actually  made  for  the  ventilation  of  the 
tunnel,  and  to  relieve  it  of  smoke  and  gas,  is  so  inadequate  as 
to  render  it  unsafe  to  the  life  of  one  in  ordinary  health  in 
passing  through  it  as  brakeman  on  a  freight  train,  as  the  de* 
ceased  was  doing  at  the  time  of  his  death,  is  at  best  but  mat- 
ter of  speculation  and  conjecture.  No  rational  mind  could  so 
conclude  with  any  degree  of  certainty  from  the  evidence  in 
the  record. 

The  day  upon  which  the  accident  occurred,  according  to 
the  uncontradicted  proof,  the  weather  was  clear  and  fine,  and 
at  the  time  deceased  entered  the  tunnel  the  smoke  and  gas 
were  not  so  dense  as  in  less  favorable  weather.  The  train 
entered  the  tunnel  at  about  half-past  eleven  o'clock,  a.  m.,  and 
the  deceased  was  last  seen  alive  in  an  erect  position  in  one  of 
the  open  or  box-cars  with  a  lantern  in  his  hand.  Shortly 
thereafter  a  noise  was  heard,  as  of  the  breaking  of  glass,  and 
immediately  thereafter  the  car  that  the  witness  was  on  gave 
two  or  three  jolts;  but  it  was  not  until  the  train  reached  an 
open  space  that  it  was  discovered  that  the  deceased  had  fallen 
off.  Immediate  notice  was  given  and  search  was  made,  and 
the  mangled  body  was  found,  and  also  the  broken  lantern,  near 
the  place  in  the  tunnel  where  the  jolts  in  the  car  were  observed; 
but  bow,  or  from  what  cause,  the  deceased  fell  from  the 
train  is  wholly  unknown.  Whether  be  was  overcome  by  the 
smoke  and  gas  of  the  tunnel  and  fell,  or  whether  he  made  a 
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misstep,  or  loet  his  band  or  foothold  in  attempting  to  get  from 
one  car  to  another,  are  questions  of  mere  speoulation  and  con- 
jecture; and  on  such  state  of  case,  clearlyi  there  was  no  eyi« 
dence  legally  sufficient  to  be  submitted  to  the  jurj.  A  wild 
speculation  as  to  how  or  from  what  cause  the  accident  oo* 
curred  cannot  be  allowed  to  stand  for  proof  or  be  made  the 
basis  of  a  verdict  in  favor  of  the  party  upon  whom  the  burden 
of  proof  lies.  There  must  be  evidence  upon  which  the  jury 
could  reasonably  and  properly  conclude  that  the  death  was 
produced  by  some  negligence  or  wrongful  act  of  the  defend* 
ant.  The  case  should  have  been  withdrawn  from  the  jury. 
It  falls  immediately  within  the  principle  of  the  cases  of  Norths 
em  Cent  Ry  Co.  v.  Siaie^  64  Md.  113,  and  Stale  v.  BaUimore 
etc.  R.  R.  Co.,  58  Md.  221. 

But  if  it  be  assumed,  according  to  the  contention  of  the 
plaintiff,  that  the  tunnel  was  not  sufficiently  ventilated,  and 
that  it  was  by  reason  of  the  density  of  the  smoke  and  gas  in 
the  tunnel  that  the  accident  occurred,  still,  there  is  no  ground 
shown  for  the  right  to  recover.  The  uncontroverted  proof 
makes  it  clear  beyond  question  that  the  deceased  was  entirely 
familiar  with  the  condition  of  the  tunnel,  and  the  discomforts 
and  risks  of  working  therein,  whatever  they*were,  as  he  had 
been  in  the  daily  habit,  two  or  three  times  a  day,  for  two  or 
three  months,  of  going  through  the  tunnel  as  brakeman  on 
trains.  Having  accepted  and  continued  in  the  employment 
with  full  knowledge  of  the  condition  of  the  tunnel  and  of  the 
risks  of  the  work  therein,  he  could  not,  if  death  had  not  en- 
sued, have  recovered  for  any  injury  sustained  by  reason  of 
the  condition  of  the  tunnel;  and  if  he  could  not  have  recov* 
ered  for  such  injury,  if  living,  those  authorized  to  sue  in  con« 
sequence  of  his  death,  cannot,  by  the  terms  of  the  statute, 
have  any  better  or  greater  right  to  recover.  The  principle  is 
well  settled  that  if  a  person  chooses  to  accept  employment,  or 
continue  in  it,  with  knowledge  of  the  danger  attending  it,  he 
must  abide  the  consequences,  so  far  as  any  claim  against  the 
employer  is  concerned.  Upon  any  other  principle  it  would  be 
impossible  to  carry  on  any  of  the  many  dangerous  trades  and 
trade  o})erations  that  make  up  the  business  of  the  country. 
The  cases  that  hold  and  maintain  this  doctrine  are  numerous; 
and  an;ong  them  is  the  decision  of  this  cpurt  in  the  case  of 
Baltlvwre  etc.  R.  R.  Co,  v.  Strieker^  51  Md.  47,  34  Am.  Rep. 
291,  wherein  it  was  held  that  the  plaintiff  must  be  held  to 
have  understood  the  ordinary  hazards  attending  his  employ- 
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ment,  and,  therefore,  to  have  voluntarilj  taken  upon  himself 
the  hazards,  when  he  entered,  or  when,  with  that  knowledge^ 
he  chose  to  contiiine  in  the  service  of  the  employer;  and  coa- 
sequently  he  could  not  recover.  In  that  case,  the  case  of 
Woodley  ▼•  Metropolitan  DiaU  Ry  Co.^  L.  R.  2  Ex.  384,  was 
referred  to,  and  the  principle  of  the  decision  of  the  mnjoritj 
of  the  court  of  appeal  fullj  adopted.  In  the  case  of  Woodley, 
the  plaintiff,  a  workman  in  the  employ  of  a  contractor  en« 
gaged  by  the  defendants,  had  to  work  in  a  dark  railroad  tun- 
nel rendered  dangerous  by  the  passing  of  trains.  After  he 
had  been  working  a  fortnight  he  was  injured  by  a  passing 
train.  The  jury  found  that  the  defendants  in  not  adopting 
any  precautions  for  the  protection  of  the  plaintiff  had  been 
guilty  of  negligence;  but  the  court  of  appeal,  reversing  the 
decision  of  the  court  of  exchequer,  held  that  the  plaintiff, 
having  continued  in  his  employment  with  full  knowledge, 
could  not  hold  the  defendants  liable  for  any  injury  arising 
from  danger  to  which  he  voluntarily  exposed  himself.  In 
that  case  the  leading  opinion  of  the  court  was  prepared  by  and 
read  forChief  Justice  Cockburn;  and  his  reasoning  is  so  perti- 
nent, and  the  principle  and  the  qualifications  thereof  are  so 
clearly  stated  by  him,  that  we  cannot  do  better  than  quote  a 
passage  from  that  opinion.     He  said:  — 

''A  man  who  enters  on  a  necessarily  dangerous  employ- 
ment with  his  eyes  open  takes  it  with  its  accompanying  risks. 
On  the  other  hand,  if  the  danger  is  concealed  from  him  and 
an  accident  happens  before  he  becomes  aware  of  it,  or  if  he  is 
led  to  expect,  or  may  reasonably  expect,  that  proper  precau- 
tions will  be  adopted  by  the  employer  to  prevent  or  lessen  the 
danger,  and  from  the  want  of  such  precautioils  an  accident 
happens  to  him  before  he  has  become  aware  of  their  absence, 
he  may  hold  the  employer  liable.  If  he  becomes  aware  of 
the  danger  which  has  been  concealed  from  him,  and  which  he 
had  not  the  means  of  becoming  acquainted  with  before  he  en- 
tered on  the  employment,  or  of  the  want  of  the  necessary 
means  to  prevent  mischief,  his  proper  course  is  to  quit  the 
employment.  If  he  continues  in  it,  he  is  in  the  same  position 
as  thoagh  he  had  accepted  it  with  full  knowledge  of  its  dan- 
ger in  the  first  instance,  and  must  be  taken  to  waive  his  right 
to  call  upon  the  employer  to  do  what  is  necessary  for  his  pro- 
tection, or  in  the  alternative  to  quit  the  service.  If  he  oon« 
tinues  to  take  the  benefit  of  the  employment,  he  must  take  it 
subject  to  its  disadvantages.    He  cannot  pat  on  the  employer 
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terms  to  which  he  has  now  full  notice  that  the  employer  nerer 
iatended  to  bind  himself!  It  is  competent  to  an  employeri 
at  least  so  £ar  as  oivil  consequences  are  concerned,  to  invite- 
persons  to  work  for  him  under  circumstances  of  danger  caused 
or  aggravated  by  want  of  due  precautions  on  the  part  of  tho 
employer.  If  a  man  chooses  to  accept  the  employment,  or  to 
oontinue  in  it  with  a  knowledge  of  the  danger,  be  must  abide 
the  ooQsequenoes.  so  far  as  any  claim  to  comfjensation  against 
the  employ^w  is  concerned.  Morally  speaking,  those  who  em- 
ploy men  on  dangerous  work  without  doing  all  in  their  power 
to  obviate  the  danger  are  highly  reprehenHible,  as  I  certainly 
think  the  company  were  in  the  present  instance.  The  work- 
man who  depends  on  his  employment  for  the  bread  of  him* 
■elf  and  his  family  is  thus  tempted  to  incur  risks  to  which,  aa 
a  matter  of  humanity,  he  ought  not  to  be  exposed;  but  look- 
ing at  the  matter  in  a  legal  point  of  view,  if  a  man,  for  the 
sake  of  the  employment,  takes  it  or  continues  in  it  with  a 
knowledge  of  its  risks,  he  must  trust  to  himself  to  keep  clear 
of  injury." 

There  were  two  judges  dissenting  in  that  case,  but  not  from 
the  general  principle  applied  by  the  majority,  but  upon  the 
question  whether  the  plaintifT  was  such  employee  of  the  de- 
fendant as  would  relieve  the  latter  of  responsibility.  The  dis- 
senting judges  concluded,  upon  the  facts  of  the  case,  that  the 
plaintiff  was  not  an  employee  of  the  defendant,  but  of  an  inde- 
pendent contractor,  and  therefore  entitled  to  the  verdict  of  the 
jury;  but  they  all  conceded  that,  if  the  plaintifT  was  to  be 
treated  as  ao  employee  of  the  defendant,  he  had  no  right  to 
leeover. 

It  follows  from  what  we  have  said  that  there  was  error  in^ 
the  court  below  in  rejecting  the  first,  second,  third,  and  fom'th 
prayers  offered  by  the  defendant,  and  in  refusing  to  take  the 
case  from  the  jury.  We  shall  therefore  reverse  the  judgment 
appealed  from,  without  the  award  of  a  new  trial. 

Judgment  reversed.  

Naauoufos,  whbm  Pbkbukbd  ob  hot  Prxsuubd  fboh  thb  Oocurrbnob 
ev  AM  AociDBMT:  See  notes  to  Huty  v.  Oahlenbeck^  6  Am.  St.  Rep.  792- 
7W;  P/tiladelphia  etc  R,  R,  Co,  ▼.  Anderson,  20  Am.  St.  Rep.  490-495.  As  to 
tiio  barden  of  proof  regarding  negligence,  see  notes  to  8Me  ▼.  Maine  Oentral 
M.  B.C^>,49  Aok  Bop.  628»  629;  SwiUh ▼.  8L  PaulCUgRp Co,,  60  Am.  Rep. 
BftS-aSQ.  Tho  gonoral  rule  is  that  the  burden  ol  proof  is  upon  the  plaintiff 
in  actions  for  negligence.  See^  in  addition  to  the  cases  oited  in  the  above 
notes*  McCHUg  t.  Clarke,  40  Pa.  St  399;  80  Am.  Dec.  684;  Buitan  r.  Frini, 
llOniB.  Mf^  00  Am.  Rep.  S4;  0*Brimr.  Miller,  W Omn,  214;  25  Am.  Qk^ 
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Rep.  820;  Eartp  t.  Laht  Shnre  etc  BCy  O^^  M  Mich.  349;  Bohr  y.  Lomhou^ 
63  K.  J.  L.  233;  J?<»m  t.  New  Torh  Steam  On.,  128  N.  Y.  103;  if  the  evidence 
learet  the  cause  of  ao  injury  naproved,  it  cannot  be  attributed  to  diliaod* 
aot's  negligence  or  fault:  toiler  ▼.  Union  OH  Oo,^  43  La.  Ann.  II09. 

Mastbs  AMD  Skrtaht — AflsvMPTiov  OF  BiBKs  BT  ConTiNaiiro  ni  im 
Emplotmbnt  with  Knowlbdgb  thbbbov.—  That  a  servant  cannot  rooovor 
under  such  circumstances,  see  8L  Louie  etc  R.  R,  Co.  t.  Irwin^  37  Kan.  701; 
1  Am.  8t  Repw  206;  Porier  ▼.  WesUrn  N.  C.  R.  R.  Co,,  97  N.  G.  66;  2  Am. 
8t.  Rep.  2J2,  and  note;  IndianapoUe  etc  Ry  Co.  ▼.  Wateon,  114  lud.  20;  5 
Am.  St.  Rep.  578;  OdeU  v.  New  York  eU.  R.  R.  Co..  120  N.  Y,  823;  17  Am. 
St  Rep.  660;  TStue  y.  Bradford  etc  R.  R.  Co.,  136  Pa.  St.  618;  20  Am.  St 
Rep.  044;  and  note  to  i^k&moiut  etc  R*tfCo.r.  Horment.  10  Am.  St  Rep.  836. 
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BiLBAai  AB  DETEsam  TO  AoTiON.  —  Unless  impeached  for  fraud  or  dnress, 
or  traversed  as  not  genaine,  a  release  under  seal  is  a  defense  to  an  ac« 
tion,  and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove 
that  it  was  without  sufficient  consideration,  or  that  the  amount  paid  was^ 
in  reality,  not  all  that  was  due. 

CABBLBSSNB88  A8  Bar  TO  Relibt.  —  A  person  who  ezecntes  without  coercion 
or  undue  persuasion  a  solemn  release  under  seal  cannot  subsequently 
impeach  it  on  the  ground  of  his  own  carelessness  if  at  the  time  of  its 
execution  he  might  have  advised  himself  fully  as  to  the  nature  and  legal 
effect  of  the  act  done.  He  cannot  then  complain  that  an  imposition  has 
been  practiced  upon  him. 

Oabblbssnbss  as  Bar  to  Rblibt.  —  A  person  who  at  the  time  of  voluntarily 
executing  a  release  under  seal  knows  oi  by  inquiry  might  know  the 
exact  nature  of  the  act  done,  cantiot  subsequently  invoke  his  own  heed* 
lessness  to  impeach  his  release  by  calling  such  heedlessness  some  one 
else's  fraud.  He  has  no  right  to  act  as  one  who  understands  what  he  It 
doing,  unless  he  intends  to  lead  those  with  whom  he  is  dealing  to  believe 
that  he  underetaa  Is  the  act  done. 

ThomdB  Mackenzie  and  /•  F.  L.  Findlay^  for  the  appellant. 

Oeorge  Dobbin  Penniman^  W,  I.  Cro8$f  and  John  K.  Cowen^  for 
the  appellee. 

McShbrrt,  J.  This  suit  wa^  brought  to  recover  damages 
for  a  personal  injury  received  by  the  appellant  whilst  in  the 
service  of  the  appellee.  The  appellant  was  a  blacksmith,  and 
in  the  discharge  of  his  duties  had  occasion  to  use  a  steam 
trip-hammer  owned  by  the  railroad  company.  One  of  the 
housings  of  this  hammer  was  insecurely  fastened^  and,  as  a 
consequence,  when  the  hammer  was  being  operated  by  a  co» 
employee  of  the  plaintiff,  it  suddenly  fell  upon  and  seriously 
crushed  the  right  hand  of  the  appellant    To  the  declaration 
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the  company  pleaded  —  first,  not  guilty;  and  secondly,  two 
releases  executed  by  the  appellant  under  seal.  The  appellant 
demurred  to  this  latter  plea,  and  upon  the  city  court  over* 
ruling  the  demurrer  he  filed  a  replication,  to  which  the  ap- 
pellee demurred.  This  demurrer  was  sustained,  and  the 
appellant  then  filed  another  replication  to  the  second  plea, 
and  averred  that  the  releases  were  obtained  by  the  fraud  of 
the  railroad  company.  Issue  was  joined  upon  a  traverse  of 
this  replication,  and  the  case  proceeded  to  trial.  Upon  the 
conclusion  of  the  case  made  by  the  plaintiff,  the  defendant 
asked  and  the  court  gave  two  instructions  which  withdrew  the 
ease  from  the  jury.  By  the  first,  the  jury  were  told  that  un- 
der the  undisputed  evidence  the  general  foreman  of  the  black- 
smith-shop  was  a  fellow-servant  of  the  plaintiff,  and  if  the 
injury  complained  of  was  occasioned  by  the  negligence  of  the 
foreman  in  not  repairing  the  hammer,  then  the  plaintiff  could 
did  not  recover  unless  the  jury  should  find  that  the  defendant 
did  not  use  reasonable  care  in  the  employment  of  the  foreman, 
and  that  there  was  no  legally  sufficient  evidence  adduced  to 
show  that  the  company  had  not  used  reasonable  care  in  the 
employment  of  the  foreman.  By  the  second  they  were  in- 
structed **  that  the  releases  signed  by  the  plaintiff  are  an  ab- 
solute bar  to  the  right  to  recover  in  this  suit,  unless  there  be 
evidence  legally  sufficient  to  show  that  the  said  plaintiff  was 
induced  to  sign  the  said  releases  by  fraud,  and  that  there 
has  been  no  evidence  produced  legally  sufficient  to  show  such 
fraud,  and  the  verdict  of  the  jury  must  therefore  be  for  the 
defendant.*' 

A  proper  understanding  of  the  questions  involved  requires 
a  brief  statement  of  the  material  facts  disclosed  by  the  record. 

In  1882  the  appellant  became  a  member  of  the  Baltimore 
and  Ohio  Employees'.  Relief  Association,  a  body  corporate 
then  in  existence.  By  the  provisions  of  its  by-laws  and  the 
terms  expressed  in  the  applications  of  persons  who  desired  to 
avail  of  its  benefits,  all  members  —  and  membership  was  lim- 
ited to  employees  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany and  other  railroad  lines  operated  by  it  —  were  required 
to  contribute  a  percentage  of  their  monthly  wages  for  the 
formation  of  a  fund  oat  of  which  those  who  might  be  injured 
or  disabled  or  become  sick  whilst  in  the  company's  service 
would  receive  a  daily  allowance,  regulated  according  to  the 
amount  of  their  respective  contributions.  It  was  plainly  stip- 
ulated tliat  upon  the  payment  of  these  allowances  the  em- 
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ployee  T^oeiviYig  tfaem  riiomld  ezecnte  a  releaoB  diBcfaarging 
the  railroad  company  bom  all  liability  for  the  injury  oeeaeion- 
ing  his  dieftbility.  The  eighth  seoticia  of  the  oonstitution  of 
the  afisociation  declared  that,  for  the  purpose  of  leeeening  the 
oentributione  of  membeni,  the  Baltrnore  and  Ohio  Railroad 
Company  had  consented  to  bear  all  the  expenses  necessary  to 
the  proper  management  of  the  asBooiation,  and  had  contrib* 
uted  one  hundred  thousand  dollars  toward  its  fands,  and  that 
the  whole  of  the  interest  received  from  that  contribution  would 
be  used  eveiy  year  for  the  same  purpose.  When  the  «ppel« 
lant  was  injured  he  was  a  member  of  this  association.  On 
the  thirtieth  day  of  May,  1887,  he  received  from  the  relief 
association  the  sum  of  $58.50,  and  on  the  20th  of  June  follow* 
ing  the  further  sum  of  $36,  — these  amounts  being  the  sums 
to  which  he  was  entitled  under  the  rules  of  the  association. 
He  was  injured  on  March  16,  1887.  Upon  each  of  the  two 
occasions  he  received  the  money  from  the  relief  association, 
as  just  mentioned,  he  executed  a  release,  under  seal,  pursuant 
to  tho  terms  of  his  application  for  membership;  and  by  these 
releases  he  declared:  **I  do  hereby  release  and  forever  dis- 
charge the  said  company.  •  •  •  from  all  claims  or  demands  for 
damages,  indemnity,  or  other  form  of  compensation  I  now  or 
may  or  can  hereafter  have  against  either  of  the  aforesaid  com- 
panies by  reason  of  said  injuries."  Upon  his  recovery  be  re- 
turned to  the  service  of  the  company  in  a  diflferent  capacity, 
and  for  a  part  of  the  time  at  reduced  wages.  On  March  11, 
1890,  he  instituted  this  suit.  • 

Tliese  releases  are  the  ones  relied  on  in  the  eeeond  plea. 
We  can  discover  no  error  in  the  court*s  ruling  on  the  demur- 
rer to  that  plea,  and  no  point  has  been  made  with  reference  to 
that  ruling  in  the  brief  of  the  appellant's  counsel. 

The  replication  first  filed  to  the  second  plea  avers  that  tho 
appellant  became  a  member  of  the  relief  association  upon  tho 
faith  of  the  statements  made  in  article  eight  of  the  constita* 
tion.  That  the  railroad  company  did  not  bear  all  the  expenses 
necessary  to  the  proper  management  of  the  affairs  of  the  as- 
sociation, and  that  it  did  not  contribute  the  whole  of  the  in- 
terest received  from  the  one  hundred  thousand  dollars  to  les- 
sen the  contributions  of  the  members;  and  that  the  company 
had  not  guaranteed  the  faithful  and  true  performance  of  the 
association's  obligations,  as  it  was  required  to  do  by  the  act 
of  assembly  incorporating  the  association,  and  that  **by  rea- 
son of  the  defendant's  default  or  misrepresentation  in  tho 
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premises,  the  said  papers  eanoot  hare  the  efiTect  of  releasing 
the  deSandant  from  the  olaiiaa  of  the  plaiotiff  sou^t  to  bo 
enforced  hj  this  action." 

The  court  was  clearljr  right  in  suataining  the  demnrrer  to 
this  replicatioo.    The  refdication  does  not  Kr&r  that  the  re* 
k*as<cs  were  obtained  bj  fraud.     If  it  was  deeigned  to  impeach 
theiu  on  tliat  ground,  it  does  so,  at  most,  merely  inferentially. 
It  seeks  to  avoid  them,  not  becanse  any  frand  was  practiced 
in  procuring  them,  but  because  of  an  alleged  partial  iailureof 
soiiie  of  the  inducements  which  led  the  appellant  to  become  a 
member  of  the  relief  association.    Assuming,  as  we  must  upon 
this  demnrrer,  that  there  was  this  partial  failure  of  some  of 
tlieae  inducements,  does  it  follow  that  releases  Toluntarily 
given  upon  the  payment  of  sums  previously  agreed  to  and 
definitely  fixed  are  void,  and  are  no  answer  to  an  action 
fouiKled  on  the  tort  expressly  covered  by  those  releases?    How- 
ever  complete  may  have  been  the  failure  of  the  railroad  com- 
pany to  observe  some  of  the  inducements  which  influenced 
the  appellant  to  become  a  member  of  the  relief  association, 
after  the  injury  befell  him  he  received  by  way  of  cotnpenaa- 
tion  or  a8aistar)ce  precisely  what  the  association  had  agreed 
to  pay  him;  and  he  received  no  less  by  reason  of  any  omis- 
sion on  the  part  of  the  railroad  company  to  perform  its  un- 
dertakings with  the  association.    If  every  obligation  of  the 
railroad  company  now  alleged  to  have  been  broken  had  been 
literally  kept,  tho  appellant  would  not  and  could  not  have  re- 
ceived, when  injured,  a  single  dollar  more  than  he  did  receive. 
The  utmost  that  can  be  asserted  is,  that  he  might  not  have 
lieen  required  to  contribute  to  the  relief  fund  quite  so  much 
as  he  did;  but  even  this  is  not  averred  in  the  replication.  The 
replication  asserts,  in  effect,  not  that  the  releases  were  obtained 
by  fraud,  but  that  the  plaintiff  was  induced  to  enter  the  relief 
association  on  the  faith  of  agreements  made  by  the  railroad 
company  with  the   association,  and   then    not  carried  out, 
whereby  the  releases  ought  to  be  avoided;  although  it  fails  to 
aver  tliai  by  these  omissions  or  breaches  of  agreement  the 
plaintiff  was  injured  in  the  slightest  degree.    This  was  no 
answor  to  the  plea.    ^  Unless  impeached  for  fraud  or  duress 
or  traversed  as  not  genuine,  the  defense '' —  a  release  —  '^  will 
be  eotnplete*  and  the  plaintiff  will  not  be  heard  to  allege  or 
cUowed  to  prove  that  it  was  without  sufficient  consideration, 
or  that  the  amoiint  paid  was,  in  reality,  not  all  that  was  due  **t 
Poa  on  Pleading,  sec.  663. 
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The  case  of  McConkey  y.  Coehy^  69  Md.  286,  relied  on  by 
the  appellant,  is  clearly  distinguishable  from  this*  That  was 
a  proceeding  instituted  to  set  aside  a  release  obtained  by  a 
guardian  from  his  ward  by  fraud.  Instead  of  paying  to  the 
ward,  when  he  attained  bis  majority,  the  money  which  be* 
longed  to  him,  the  guardian  prevailed  upon  him  to  accept 
shares  of  worthless  stock,  and  thereupon  obtained  the  release. 
The  ward  did  not  get  what  was  his,  but  was  imposed  upon 
and  deceived.  Upon  proof  of  the  facts  the  release  was  de- 
clared null.  So  in  Page  v.  Bentj  2  Met  371,  the  defendant 
relied  upon  a  release  of  the  cause  of  action,  and  the  plaintiff 
replied  that  the  release  was  procured  by  the  fraudulent  rep- 
resentations  of  the  defendant,  and  the  case  was  allowed  to  go 
to  the  jury  upon  the  issue  of  fact  as  to  fraud  in  obtaining  the 
release,  because  there  was  evidence  to  support  that  issue, 
though  it  did  not,  in  the  opinion  of  the  jury,  establish  it. 
These  cases  bear  no  resemblance  to  the  question  raised  by  the 
demurrer  we  are  considering;  that  question  is  the  sufficiency 
of  the  replication. 

After  the  court  had  sustained  the  demurrer,  the  plaintiff 
filed  another  replication,  alleging,  in  the  usual  form,  that  the 
releases  had  been  obtained  by  the  fraud  of  the  railroad  com- 
pany. Upon  the  issue  made  on  the  traverse  of  this  replica- 
lion  the  question  of  fraud  was  properly  and  distinctly  raised. 
It  thereupon  became  incumbent  on  the  appellant  to  show  that 
these  releases  had  been  procured  by  the  fraud  of  the  defend- 
ant; but  the  only  evidence  adduced  was  ruled  by  the  court 
below  to  be  legally  insufficient  to  sustain  the  replication.  This 
ruling  is  brought  before  us  by  the  second  exception  in  the 
record  taken  to  the  granting  of  the  second  instruction  hereto- 
fore alluded  to.  In  support  of  this  replication  the  plaintiff 
proved  that  the  releases  were  not  read  to  him,  and  that  he 
could  not  read  English;  that  he  believed  he  was  signing  a  re* 
ceipt  to  the  Baltimore  and  Ohio  Employees'  Relief  Association, 
and  nothing  more,  and  that  until  he  was  informed  by  counsel 
that  the  said  papers  contained  a  release  of  the  Baltimore  and 
Ohio  Railroad  Company  and  all  other  companies  operating  ita 
lines,  he  had  no  idea  of  the  meaning  of  the  said  papers  in  this 
respect.  He  also  offered  evidence  tending  to  prove  that  one 
Gk>snell,  his  superior  officer,  had  waited  on  him  after  he  was 
injured  and  before  he  signed  said  papers,  and  had  repeatedly 
promised  him  that  he  would  give  him  another  position,  at  the 
same  wages  he  was  getting  when  he  was  hurt;  that  Goenell 
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kepi  this  promise  for  two  years,  by  employing  plaintiff  as  bu« 
perintendent  or  overseer  of  the  axle  department,  when  the 
office  was  abolished,  since  which  time  he  had  been  in  the  ser- 
vice of  the  defendant  at  redaced  wages;  that  he  had  not  asked 
to  have  the  said  papers  read  to  him;  that  he  read  the  (German 
Journal,  but  not  the  American  papers;  that  he  never  read  a 
book  in  English;  that  he  can  read  a  little  English  now,  but 
could  not  when  he  was  hurt,  and  that  he  did  not  ask  the  man 
who  brought  the  releases  what  they  were,  and  did  not  ask  to 
have  any  explanation  of  them  made  to  him;  that  he  did  not 
say  to  the  person  who  brought  the  releases  he  could  not  read 
English,  and  that  he  signed  the  papers,  when  requested,  with* 
out  knowing  what  was  in  them;  that  he  had  been  in  this 
country  for  twenty-four  years. 

Now,  in  all  this  there  is  not  the  faintest  suggestion  that  the 
agents  of  the  railroad  company  or  the  officers  of  the  relief  as- 
sociation knew,  or  had  reason  to  believe,  that  the  appellant 
could  not  read  English,  or  that  they  made  any  statement  or 
held  out  any  inducement  which  influenced  him  to  sign  the 
releases  without  inquiring  as  to  their  contents.  There  is  no 
pretense  that  they  concealed  anything,  from  him  which  they 
were  bound  to  communicate,  or  that  they  practiced  any  im- 
position or  deception  upon  him.  There  is  nothing  to  indicate 
bad  faith  on  their  part,  and  nothing  to  show  that  they  knew 
or  suspected  he  did  not  fully  understand  the  import  and  effect 
of  the  papers  he  signed.  He  gave  no  intimation  that  he  was 
ignorant  of  what  he  was  doing,  and  the  attending  circum- 
stances, as  disclosed,  imposed  no  duty  upon  these  agents  and 
officers  to  enter  into  explanations  with  reference  to  a  subject 
which,  from  his  silence  and  his  conduct,  they  were  justified 
in  assuming  he  thoroughly  understood.  It  was  in  his  power 
to  inform  himself  as  to  the  contents  of  the  releases  before  he 
signed  them. 

The  testimony  proves,  not  fraud  on  the  part  of  the  defend- 
ant, but  carelessness  on  the  part  of  the  plaintiff;  and  it  would 
lead  to  startling  results  if  a  person  who  executes,  without  co- 
ercion or  undue  persuasion,  a  solemn  release  under  seal,  can 
subsequently  impeach  it  on  the  ground  of  his  own  careless- 
ness, though  at  the  very  time  of  its  execution  he  might,  had 
he  seen  fit,  have  advised  himself  fully  as  to  the  nature  and 
legal  effect  of  the  act  he  was  doing.  He  cannot,  under  these 
eiroamstanoes,  be  heard  to  complain  that  an  imposition  was 
practiced  apon  him.    He  cannot  invoke  his  own  heedlessness 
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io  impeacb  bis  eolemn  release,  and  then  call  thai  heedlessneas 
-tome  one  else's  fraud.  If  he  did  not  knovr  what  he  was  sign- 
Jng,  it  was  his  plain  doty  to  inqaire.  He  had  no  right  to  act 
«s  one  who  understood  what  he  was  doing,  unless  he  intended 
to  lead  those  with  whom  he  was  dealing  to  helieTe  that  he 
did  understand  the  act  that  he  did.  Such  evidence  as  that 
which  the  plaintiff  has  adduced  cannot  be  treated  as  sufficient 
to  strike  down,  as  fraudulent,  a  written  instrument  under  seal. 
We  are,  therefore,  of  opinion  that  the  court  below  was  right  in 
l^ranting  the  instruction  set  out  in  the  second  exception. 

Inasmuch  as  this  conclusion  is  decisive  against  the  plain* 
tiff's  right  to  recover,  it  becomes  unnecessarj  to  discuss  the 
question  raised  bv  the  first  exception,  vis.,  the  correctness  of 
the  first  instruction  hereinbefore  set  forth. 

The  judgment  will  be  affirmed,  and  it  is  so  ordered. 


Rblbasi  URPsa  Skal  is  Coxolvsivb  between  th«  partiaa,  nnlest  there 
is  fraud  in  obtaining  it:  Clark  ▼.  Clowjhy  65  N.  H.  43.  The  instrament  it- 
-Mlf  ii  the  only  oompetent  evidenoe  of  the  agreement  of  the  parties,  anlese 
avoiiltfd  for  fraud,  mistake,  duressi  or  some  other  cause:  IRrehner  v.  Nem 
Jfame  8.  M.  Co.,  135  N.  Y.  182. 

Cakblbssnksb  as  Bar  to  Rsli if.  -*•  It  may  be  stated  m  a  broad  ptinoiple 
of  aniversal  application  that  if  the  means  of  knowledge  are  at  hand  aad 
equally  available  to  both  parties  while  the  sabject-raatter  is  open  to  the  in- 
spection of  both,  and  there  are  no  fidaciary  or  confidential  relations  nor  any 
warranty  of  the  facts,  the  injured  party  must  show  that  he  has  exercised 
ordinary  care  and  diligence  to  avail  himself  of  the  means  of  information  ez« 
iittng  at  the  time  of  the  transaction,  before  he  will  be  heard  to  aay  that  be 
was  ignorant  of  what  he  was  doing,  or  deceived  or  misled  by  the  repre* 
mentations  of  the  other  party:  Chtimplon  v.  Wood*,  79  CaL  17;  12  Am.  Sib 
Rep.  126;  jECna  fnnirance  Co.  ▼.  Reed,  33  Ohio  81  283;  Saundenr.  Hatter* 
man,  2  Ired.  32;  37  Am.  Deo.  404;  Miichell  v.  Zimnmrman,  4  Tex.  75;  91 
Am.  Dea  717;  Long  ▼.  Warren,  68  N.  Y.  426;  Slaughter  v.  Oeraam,  13  WalL 
>87d;  LyUe  v.  Bird^  3  Jones,  222;  Salem  India  Rubber  Oo,  v.  Adanu,  23  Pick. 
256;  Rhoda  v.  AnnU,  75  Me.  17;  46  Am.  Rep.  354;  Meiaer  ▼.  Smpth,  59  N.  H. 
41;  LeaviU  v..  Meicher,  60  N.  U.  182. 

The  above  rule  has  often  been  applied  both  to  the  sale  of  personal  prop* 
^rtj  and  el  land.  Thus,  if  a  seller  of  goods  deoeiTes  the  boyer  as  to  their 
•quality,  he  cannot  avail  himself  of  the  deceit  in  defease  against  an  action  for 
the  price,  or  in  reduction  of  damages  therein,  if  the  quality  was  open  to  hie 
own  observation,  and  with  ordinary  diligence  and  prudence  he  could  have 
ascertained  it.  It  is  negligence  on  the  part  of  the  buyer  in  svofa  ease  to  fafl 
in  ezeroising  reasonable  diiigenoe  to  aaoertain  the  qmality  d  the  goods  par* 
•ohaeed,  or  to  protect  himself  by  a  warranty:  Brown  v.  Leaek^  107  Mass.  364| 
Poland  T.  Browned,  131  Mass.  138;  41  Am.  Rep.  215;  Salem  India  Rubber  C^, 
▼.  Adama,  23  Pick.  256;  LeaviU  v.  Fletcher,  60  N.  H.^182;  Schwabaeker  ▼• 
Middle,  W  III.  843. 

When  the  means  ci  knowledge  are  al  hand  aad  eqvally  svailahU  ts  both 
yirtiei^  and  thesabjeet  of  pnrehase  ie  alike  o|Mn  to  their  iaspeetio%  and  the 
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parchaMT  does  not  avail  hiimalf  of  thate  iMAfta  and  opporimiiiiat,  bo  will 
•oi  be  beard  to  say,  in  impeachment  of  the  eontraet  of  eali^  that  bo  wao  d» 
eeived  by  the  rendor's  miarepresentatione:  Slamghier  v.  Qerton^  13  Wall.  379; 
ColUnM  ▼.  Jaxkton^  54  Mich.  186.  la  each  oaee  the  purcbaeer  U  not  entitled 
to  any  relief  nnlese  the  vendor,  with  euperior  meane  of  knowledge,  intea^ 
tionally  giyes  a  false  opinion  as  to  material  facte,  for  the  parpoee  of  defraad* 
ing  the  purchaser,  and  the  latter  has  reason  to  rely,  and  does  rely  on  it  aa 
tmo:  CoU&M  v.  Jackson,  54  Mich.  186;  jEina  /m.  Co.  v.  Heed,  33  Ohio  Sk 


In  the  ease  last  cited,  it  was  also  held  that  when  an  agent  fur  an  insurance 
company  makes  representations  to  one  having  a  claim  for  loss  against  the 
company,  the  parties  standing  in  antagonistic  relations  to  eadi  other,  tbs 
Snanred  has  no  claim  which  he  can  enforce  by  legal  proceedings;  snch  repr^ 
■entations  are  only  opinions  npon  which  the  insured  has  no  right  to  rely,  and 
if  be  does  so  rely  and  signs  a  release  of  bis  claim,  he  does  so  at  his  own  risk, 
beoanso  tbe  truth  or  falsehood  of  sach  representations  conld  be  ascertained 
by  ordinal^  diligence.  Ash  burn,  J.,  speaking  for  the  court,  said:  "If  tbe 
lepresentation  be  mere  matter  of  opinton,  or  of  a  fact  equally  within  the 
knowledge  of  both  partiea,  or  of  one  upon  which  the  party  baa  no  right  to 
rely,  the  representations,  thougb  acted  upon,  will  not  vitiate  the  transaction, 
lliis  ia  always  the  case  where  tbe  partiea  are  mutually  cognizant  of  the  facts 
aeted  on,  or  stand  on  an  equal  footing  in  relation  to  them,  and  there  exists 
BO  fiduciary  relation  between  them.  The  law  will  not  Lend  its  aid  to  help 
«Bt  thus  situated  and  advised,  if  he  voluntarily  neglects  to  protect  himself 
igr  the  exercise  of  his  common  sense." 

The  rule  that  when  the  means  of  knowledge  are  at  hand  and  are  equally 
Ovmilablo  to  both  parties,  and  tbe  subject  of  the  purchase  or  contract  is 
«q«aUy  open  to  their  inspection,  the  failure  of  the  purchaser  to  avail  himaelf 
of  ench  means  and  opportunities  will  prevent  him  from  impeaching  the  con- 
tract on  the  ground  that  he  was  drawn  into  it  by  the  vendor's  misrepresen* 
t&tiona,  applies  aa  between  the  vendor  and  vendee  in  the  sale  of  land,  as  woU 
aa  to  all  other  transactions.  Thus,  when  it  appears  that  the  real  quality  of 
land  sold  waa  at  the  time  obvious  to  ordinary  intelligence;  that  it  was  at 
band  and  open  to  inspection;  that  both  parties  bad  equal  knowledge  or 
moans  of  knowledge  by  inquiry;  that  nothing  was  said  or  done  by  the  ven* 
dor  to  throw  the  purchaser  off  his  guard,  or  to  divert  him  from  making;  in* 
quiries  and  examinations  open  to  him,  and  which  a  prudent  man  ought  to 
have  made,  bis  failure  to  avail  himself  of  these  means  and  opportunities 
will  prevent  him  from  alleging  fraud  against  bis  vendor,  although  he 
relied  npon  the  false  representations  made  by  the  latter:  Long  v.  Wan-en,  68 
K.  T.  426;  Lytic  ▼.  Bird,  3  Jones  L.  222;  Saunders  r,  liaUerman,  2  Ired.  32; 
37  Am.  Dec.  404.  "Whether  a  false  representation  made  by  the  vendor  in 
»  material  matter  in  a  sale  of  land  is  actionable  depends  upon  whether  it 
relates  to  a  matter  concerning  which  both  parties  have  not  equal  means  of 
knowledge,  and  whether  it  is  an  expression  of  opinion  or  an  affirmation  of  a 
fact.  If  it  relates  to  a  matter  concerning  which  both  the  vendor  and  the 
pnrcliaaer  have  equal  means  of  knowledge,  the  maxim  careat  emptor  applies, 
and  tbe  purchaser  is  without  remedy  if  he  neglects  to  give  attention  to  the 
means  of  knowledge  accessible  to  him:  Messer  v.  Smith,  59  N.  H.  41.  To  the 
same  effect  are  Savayt  v.  Stevens,  126  Mass.  207;  Chrysler  v.  Canaday,  90 
K.  Y.  272;  43  Am.  Rep.  166. 

Party  when  Bound  l^  Mi  Signature  to  a  Written  Instrument,  — It  is  well 
•attied  on  authority  that  a  person  who  bears  no  confidential  relation  to  the 
AM.  at.  Bar.,  Toi*.  XXXIL  —35 
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•ibar  eontraoting  party,  and  who  ii  in  tbe  fall  poMeasion  of  his  faealtiei, 
whoiher  able  to  road  or  whether  illiterate,  is  boand  to  know  and  anderstaod 
the  cootonto  of  an  inatmment  ozeoated  by  him,  or  in  his  possession  as  a  party 
lo  it^  and  is  sstopped  to  say  that  ho  did  not  read  the  instmment^  oonfer^ 
ring  rights  upon  him,  which  he  is  seeking  to  enforce,  or  that  the  other  party 
falsely  represented  its  terms.  If  he  oannot  read  he  should  require  the  con« 
traot  abont  to  be  signed  by  him  to  be  read  to  him.  Failing  in  this,  he  oannot 
in  principle  oomplain  that  the  oon tents  of  the  writing  are  different  from  what 
he  supposed  them  to  be  when  he  signed,  or  that  they  were  falsely  stated  to 
him:  Hawkhu  v.  Bawkiiu,  60  GaL  558;  McKtnnejf  v.  Herriek,  66  Iowa,  414; 
ffaUenbeek  ▼•  Dt  WiU,  2  Johns.  404;  Fuller  v.  Madison  Mutual  InM.  Co.^ 
86  Wis.  099;  Sdtool  OammtUee  f^  ProMtHM  7))l  ▼.  Keder,  67  N.  0.  443; 
QtaiQ  ▼.  BM^  44  Ind.  863;  Nm  Albany  etc  R.  R.  Co.  r.  FiddM,  lOInd.  187; 
Ol&m  V.  ^eif  OobOb  etc  R.  R.  Ca.^  9  Ind.  488;  68  Am.  Dea  653;  Rueeell  r, 
Branham^  8  Blackf.  277;  Bacon  ▼.  Markley,  46  Ind.  116;  Seerighi  t.  FUteher^ 
6  Blaokf.  880;  WUMngton  v.  Warren^  10  Met  431;  Jaekeon  ▼.  Croy,  12  Johns. 
427. 

This  rale  is  well  illustrated  by  the  case  of  ffawBne  r,  Bawkma,  80  Od. 
868,  where  it  is  held  that  if  a  person  enters  into  a  contract  with  another, 
between  whom  and  himself  no  relation  of  especial  trnst  or  oonfldenoe  exists 
and  it  is  rednoed  to  writing  by  snch  other  fierson,  and  the  means  of  knowl- 
edge of  the  terms  of  the  writing  are  equally  open  to  both,  and  he  signs  it 
without  reading,  or  having  it  read  by  some  one  to  him,  he  cannot  avoid  a 
liabdity  oraated  by  the  writings  even  if  its  terms  differ  from  the  contract  as 
a^nreed  oa  verbally;  and  the  fact  that  he  is  illiterate  does  not  change  the 
rnie, 

li  one  wiio  can  read  fails  to  read  a  deed  before  he  executes  it,  he  cannot 
atserward  avoid  it  on  the  ground  of  deceit  practiced  upon  him.  Greenfield's 
Bnate,  14  Pa.  St  489-497,  where  Chief  Justice  Gibson  said:  "If  a  party  who 
ean  read  will  not  read  a  deed  put  before  him  for  execution,  or  if,  being  un- 
able  to  read,  will  not  demand  to  have  it  read  or  explained  to  him,  he  is 
guilty  of  supine  negligence,  which,  I  take  it  it  not  the  subject  of  protection, 
either  in  equity  or  law.**  So  where  the  grantor  or  grantee  in  a  deed  failed 
to  read  it  before  its  execution,  because  of  his  illiteracy  and  ignorance,  ho 
oannot  avoid  it  on  the  ground  that  he  was  deceived  as  to  its  contents,  if  ho 
did  not  demand  that  it  be  read  to  him,  or  if  he  elected  to  waive  a  demand  for 
suoh  reading  prior  to  its  execution:  Hallenbech  v.  De  Witt,  2  Johns.  404;  SdunA 
Committee  qfProMenee  Tp.  v.  Keeler,  67  N.  0.  443. 

In  Fuller  ▼.  Madieon  etc  Inc  Co.,  86  Wii.  699,  this  rule  was  applied  to  an 
faisured  who^  although  he  could  not  read  Engliah,  made  his  application,  paid 
his  premium,  and  accepted  his  policy  without  knowing  its  contents.  The 
eourt  said:  '*  There  is  no  pretense  that  he  was  overreached  or  deceived  other- 
wise than  in  the  fact  that  he  could  not  and  did  not  read  the  policy.  Tliat 
was  his  own  negligence.  His  want  of  knowledge  of  English  is  no  excuse. 
Had  he  desired  to  understand  the  policy  in  detail,  he  oould  and  presumably 
would  have  had  it  translated  to  him  by  some  competent  person;  but  like 
many  who  can  read  English,  he  neglected  to  make  himself  acquainted  with 
the  conditions  and  terms  of  the  policy  on  which  he  has  slept  so  long;  and 
he  oannot  be  heard  to  complain  that  his  ignorance  misled  him.** 

When,  however,  a  party's  signature  to  a  written  instrament^  ho  boing 
illiterate  and  unable  to  read  or  write,  is  procured  by  fraudulent  reptosontai 
tions  or  practices  on  the  part  of  the  other  party;  and  the  paper  thus  signed 
li  materially  different  from  that  which  ha  intended  to  dlga  aod  tlMogfal  ha 
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ffgnin^,  this  it  rach  ft  frftod  In  the  ezeontion  of  the  iMtrament  m  will 
defeat  ma  aetioa  at  law  thereon;  and  when  a  hneband  agrees  to  oonrey  an 
eatato  to  hia  wife  for  as  long  as  tbej  reeide  in  a  oertain  plaoe^  and  the  frand- 
nlently  haa  tha  deed  drawn  to  ae  to  oonvey  an  abiolate  title  to  her  and  her 
heirt,  inawilHg  oply  a  life-ettaia  to  the  hoshand,  he  it  not  gnilty  of  tnch 
careletanatt  fai  not  knowing  and  nndentanding  the  termt  of  the  deed  before 
he  aigned  H^  at  will  bar  him  from  relief  in  e<piity,  if  he,  being  illiterate 
and  deaf,  relied  vpon  the  fidelity  of  hit  wife:  CarUne  ▼.  McOogt  86  Oa^  185} 
Smeniek  y.  Canhatuer,  17  IlL  App.  266. 

In  the  absence  of  falte  representations  calculated  to  deceive  a  man  of  or* 
dinary  prudence,  one  who  fails  to  read  a  bond,  contract,  or  other  writing 
signed  by  him,  it  not  entitled  to  any  relief;  OuUiher  r.  Chkago  He,  R,  B»  Co.t 
69  Iowa,  416;  Bogen  t.  Place,  20  Ind.  677;  Seerighi  t.  Fletcher,  6  Blackf.  880; 
alto  Afoy  ▼.  Johnton,  3  Ind.  449,  where  the  conrt  taid;  "  It  appears  that  he 
aigned  the  bond  without  reading  it  himself,  or  hearing  it  read,  and,  with  all 
the  means  of  knowing  the  trath  in  his  power,  reposed  a  blind  confidence  in 
representationt  not  calculated  to  deceive  a  man  of  ordinary  prudence  and 
eirenmtpection.  In  tuch  a  cate  the  law  affords  no  relief."  So  the  court,  in 
Bamger  t.  Z>tm,  47  Wis.  616-620,  82  Am.  Rep.  789,  in  speaking  of  a  contract 
in  tiia  shape  of  a  receipt*  said  as  to  the  party  signing  it:  "It  is  not  claimed 
that  ha  was  OTerreaohed  or  deceived  otherwise  than  in  the  fact  that  he  did 
not  read  or  understand  the  contraot  which  he  signed;  but  that  was  his  own 
aegligenoeu  It  will  not  do  for  a  man  to  enter  into  a  contract,  and,  when 
ealled  upon  to  abide  by  its  conditions,  say  that  he  did  not  read  it  when  ha 
aligned  il^  or  did  not  know  what  it  contained.  ** 

When  an  injured  party  has  oapacity  to  read  a  release  for  damages  signed 
hj  him  and  an  opportunity  to  do  so,  and  no  fraud  is  practiced  upon  him  to 
prevent  him  from  reading,  and  he  chooses  to  rely  npon  what  another  says 
abont  it  without  requesting  it  to  be  read,  he  is  estopped  by  his  own  negli* 
ftenoe  from  claiming  that  he  is  not  bound  by  its  terms:  WaUaee  v.  Chkago 
Ue,  B'fOa.fVJ  Iowa,  647;  GiUiher  ▼.  Chicago  etc  J?.  R.  Co.^  69  Iowa,  416; 
Paim^kKaiia  R  B.  Oik  r,  ^Aoy,  82  Pa.  St.  198.  On  the  other  hand,  if  any 
Islsa  representationt  are  made  or  any  undue  influence  is  practiced  in  obtain- 
ing  saoh  release,  it  is  not  binding  on  the  person  signing  it,  although  ho  did 
not  rsad  it  or  request  that  it  should  be  read  to  him:  ShuUz  v.  Chkago  etc  i?V 
Oo.f  44  Wis.  638;  Buaekm  t.  MUwaukee  etc  By  Co,,  56  Wis.  325;  Chkago 
etc  B'p  Co.  r,  Lewk,  109  IlL  12a  Thus,  in  Buanan  ▼.  MiltBaukeeete.  ^p 
Co,,  66  Wis.  325,  after  the  plaintiff  had  commenced  an  action  against 
a  railroad  oompany  to  recorer  damages  for  personal  injuries,  the  agent  of 
tha  oompany  obtained  a  release  from  her  in  the  absence  of  her  attorney  and 
when  the  had  no  friendly  adviter.  Her  attending  physician,  acting  on  be- 
htll  of  the  oompany,  urged  her  to  sign  the  release  when  she  objected  on  tha 
groond  that  she  desired  to  wait  until  she  could  consult  with  her  attorney. 
She  was  not  informed  aa  to  what  her  attorney  would  be  entitled  to  charge 
her  for  senrioet,  and  the  oompany't  agent  represented  that  it  would  prob- 
Mj  defeat  her  in  the  action,  but  that  if  the  won  her  counsel  would  probably 
abeorb  any  damages  recovered  after  an  uncertain  and  protracted  litigaCion. 
The  court  held  that  a  release  obtained  by  such  means  and  nnder  such  cir* 
enmstanooo  was  a  fraud  vpon  the  injured  party,  and  for  thit  reason  not 
binding. 

In  Chkago  etc  B^p  Co,  ▼.  Lewis,  109  IlL  120,  the  facts  were  that  a  passen- 
ger was  severely  injured  by  a  railroad  oompany,  and  after  being  taken  to  a 
hotsip  soma  boast  tnbtequently  wat  induced  by  the  compsay't  agent  to  sign 
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a  rel6M«  •f  his  oavM  %t  mobton,  nader  the  belief  that  he  was  signing  only 
a  receipt  for  money,  which  belief  was  caused  by  frandalent  practices  and 
represeutations,  and  his  signature  procared  while  he  was  suffering  great 
physical  pain  and  laboring  under  the  elfeoks  of  opiates,  and  it  was  held  that 
under  such  circumstances  he  was  not  chargeable  with  such  negligence,  in 
executing  the  release,  without  baring  first  read  it,  as  to  estop  him  from  as- 
serting the  truth  as  to  the  manner  in  which  his  signature  was  procured.  The 
case  of  Luaied  t.  Ohieago  etc  R*y  Oo.,  71  Wis.  391,  rested  upon  similar  foots, 
and  a  like  conclusion  was  reached  by  the  court  in  that  case.  One  who 
■igas  a  paper  purporting  to  be  a  written  release  discharging  his  right  of 
action  against  a  railroad  company  for  injuries,  and  at  the  time  of  executing 
such  release  he  is  under  the  influence  of  drugs  and  opiates  taken  to  alleviate 
his  pains,  to  such  an  extent  that  he  is  rendered  unable  to  read,  and  is  men- 
tally incapacitated  to  cootract»  such  contract  is  not  binding  upon  him,  ncr 
ia  he  negligent  in  failing  to  have  it  read  to  him  before  ha  aigna  it: 
«fa.  J2,  i^.  Ox  ▼.  DoyU,  18  Kan.  6& 
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[76  UAXtlAXh^  202.] 

Wills  —  Consttbttotion  or  Charitablk  BxQUBvr  —  iHDsmriTBifUR. — 
When  by  the  residuary  clause  of  a  will  covering  personal  property  tbo 
testator  directs  his  trustees  named  in  the  will  **  to  pay  over  the  whole 
residue  and  remainder  of  his  means  and  estate  to  some  Preebyteriaa  in- 
atitntion  in  Baltimore,  as  they  may  determine,  for  charitable  or  religious 
purposes,"  the  bequest  is  void  for  indeflniteness  as  to  the  institution  in* 
tended  to  be  promoted  or  benefited  and  the  purposes  to  which  the  fund  is 
to  be  applied. 

Wills  —  Charitablb  Bbquest  —  WHaw  Lapses.—  When  by  the  residuary 
clause  of  a  will  the  testator  directs  his  trustees  named  ia  the  will  '*  to 
pay  over  the  residue  and  remainder  of  his  means  and  eetate  to  some 
Presbyterian  institution  in  Baltimore,  as  they  may  determine,  for  chari- 
table or  religious  purposes,**  the  power  of  selecting  a  beneficiary  given  te 
the  trustees  by  the  will  is  one  limited  to  the  persons  named.  Upon  their 
death  without  exercising  it»  it  devolves  upon  no  one  elee.  The  bequeat 
thus  sought  to  be  made  then  lapses,  and  the  testator's  next  al  kin  ar« 
entitled  to  receive  it. 

FowsRS  —  Whxn  Personal.— Whenever  a  power  is  of  a  kind  that  indicates 
a  personal  confidence,  it  must  prima  fauAB  be  understood  to  be  ooDfined 
to  the  individual  to  whom  it  is  given,  and  will  not»  exoept  by  expreea 
words,  pass  to  others  to  whom  by  legal  transmission  the  same  oharaoter 
may  happen  to  belong. 

Oharle$  H.  Quiyley^  for  the  appellaat. 
A.  0.  Trippe,  for  the  appellee. 

McSherry,  J.  By  the  fifth  or  residuary  olaosa  of  the  last 
will  of  Emma  Spence  it  is  provided  as  follows,  vii.:  **  I  direct 
my  trustee  to  pay  over  the  whole  residue  and  remainder  of 
my  means  and  estate  to  some  Presbyterian  institution  in  Bal- 
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iimore,  as  they  may  determine,  for  oharitable  or  religious  par« 
poses/'  By  the  first  clause  she  appointed  Jesse  K.  Hines  and 
James  A.  K  McCIure  trustees  and  executors,  and  devised  and 
bequeathed  all  her  estate  to  them  upon  various  trusts,  that 
relating  to  the  residuum  being  the  one  just  quoted.  Mr.  Hines 
died  a  few  days  after  the  testatrix,  without  having  qualified 
as  executor,  and  letters  testamentary  were  issued  to  Mr.  Mc- 
CIure, who  subsequently  died  without  having  stated  an  ac- 
count, and  without  having  administered  the  estate.  There- 
upon letters  of  administration  de  honit  non  cum  testamento 
annezo  were  committed  to  the  appellant,  who  has  passed  his 
final  account,  showing  in  his  hands  a  balance  which  consti* 
tutes  the  residuum  of  the  estate.  Neither  Mr.  Hines  nor  Mr. 
McClure  ever  designated  any  Presbyterian  institution  to  re- 
ceive this  residuary  legacy,  and  the  father  of  the  testatrix, 
her  next  of  kin,  claims  it  as  a  lapsed  legacy.  He  has  assigned 
his  right  therein  to  the  appellee,  who  filed  the  bill  now  before 
us.  The  object  of  the  proceeding  is  to  have  the  residuary  legacy 
declared  lapsed,  and  to  procure  a  decree  directing  the  fund  and 
personal  property  to  be  paid  and  delivered  to  the  appellee. 

There  is  no  doubt  as  to  the  invalidity  of  the  residuary 
clause  of  the  will.  The  object  intended  to  be  benefited  or  pro- 
moted is  neither  so  certain  nor  definite  as  to  enable  a  court 
of  equity  to  declare  who  is  entitled  to  the  fund  to  the  exclu- 
sion of  all  others.  The  legacy  is  required  to  be  paid  to  some 
Presbyterian  institution  for  religious  or  charitable  purposes; 
but  what  institution  or  what  character  of  institution,  whether 
religious,  educational,  or  oharitable,  is  nowhere  declared  or 
intiaiated;  and  the  purposes  to  which  the  fund  is  to  be  ap» 
plied,  whether  religious  or  charitable,  are  as  indefinite  and 
uncertain  as  the  institution  is.  It  was  said  by  this  court  in 
Barnum  v.  Mayor,  62  Md.  292,  50  Am.  Bep.  219:  '*  If  there  be 
parties  capable  of  taking  the  subject-matter  of  the  trust,  and 
objecto  legal  and  definite  to  be  subserved  or  benefited  by  its 
execution,  so  that  a  court  of  equity  may  take  cognizance  of 
and  enforce  the  trust,  these  are  the  essentials,  and  only  essen- 
tials, to  the  validity  of  the  trust,  though  the  object  of  the  trust 
be  in  its  nature  charitable.''  Not  one  of  these  essentials  is 
present  in  this  case,  and  according  to  the  well-settled  doctrine 
in  this  state  the  trust  cannot  be  upheld,  even  though  the 
trustees  named  in  the  will  were  empowered  to  select  the  in- 
stitutioa  ultimately  to  receive  the  fund:  Da$hiM  v.  Aiiomtf^ 
Qmcralf  6  Ear.  &  J.  892;  »  Am.  Dec  672;  6  Ear.  d;  J.  1| 
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Wilderman  t.  Mayor^  etc^  8  Md.  551;  Needl$$  y.  Martiny  38 
Md«  609;  Church  Extension  of  M.  E.  Church  ▼.  Smith,  66  Md. 
899;  Rizer  y.  Perry^  58  Md.  112;  Crisp  y.  Cmp,  65  Md.  426; 
Maught  y.  Getc0n(2ann«r,  65  Md.  527;  57  Am.  Rep.  852;  2>»- 
lany  y.  Middleton^  72  Md.  67. 

But  in  addition  to  this,  the  power  given  by  the  testatrix  to 
Mr.  Hines  and  Mr.  McClure  to  select  some  Presbyterian  insti- 
tution  as  the  beneficiary  under  the  residuary  clause  was  purely 
one  limited  to  the  persons  named.  It  was  a  discretion  yested 
in  them  indiyiduaUy/  They  both  died  without  attempting  to 
exercise  it,  and  it  has  devolved  upon  no  one  else.  Whenever 
a  power  is  of  a  kind  that  indicates  a  personal  confidence,  it 
must  prima  facie  be  understood  to  be  confined  to  the  indi- 
vidual to  whom  it  is  given,  and  will  not,  except  by  express 
words,  pass  to  others,  to  whom  by  legal  transmission  the 
same  character  may  happen  to  belong:  Cole  v.  Wade,  16  Ves. 
27;  Attomey'Qenercd  v.  Berryman,  1  Dick.  168;  Powles  v.  Jor- 
dan, 62  Md.  503.  As  a  consequence  of  this,  even  had  the  be- 
quest been  valid  in  the  first  instance,  the  legacy  would  have 
lapsed.  In  either  event,  whether  void  or  lapsed,  the  father 
of  the  testatrix  as  her  next  of  kin  became  entitled  to  the  fund 
and  personal  property  attempted  to  be  disposed  of  by  the 
residuary  clause,  and  under  the  assignment  from  him  the 
appellee  may  recover  that  fund  and  personal  property  from 
the  administrator  de  bonis  non.  This  is  what  the  court  below 
decreed,  and  for  the  reasons  we  have  given  its  decree  must 
be  affirmed.  _^^__ 

Charitablv  Bbquksts,  whsn  Void  fos  UNOSSTAnrrr:  See  note  to  Bridges 
V.  PleaHanU,  44  Am.  Deo.  OS-101.  li  it  there  etated  that  the  conrto  are  not 
entirely  ai^reed  ae  to  the  ralidity  of  eharitiea  where  the  precise  asoertain* 
meat  of  the  beaefioiaries  is  left  to  the  dieoretion  of  trasteea,  and  illnstratire 
eatee  are  given.  In  tiie  later  case,  Mmoi  ▼.  Baier,  147  Mass.  34S;  9  Am. 
St.  Rep.  713,  it  was  held  that  a  gift  to  a  persoQ  of  moneys  or  property,  "  to 
be  disposed  of  by  him  for  saoh  charitable  pnrpoees  as  he  shall  think  proper.** 
is  a  good  charitable  trust.  On  the  other  hand,  a  derise  of  the  testator'a 
property  to  each  charitable  institutions  and  in  snob  proportions  as  his  ez* 
eoutors  and  J.  H.  should  choose  and  designate  was  held  roid  in  Bead  r.  WU' 
tianu,  125  N.  Y.  660;  21  Am.  St  Rep.  748. 

Powviifl,  WHBir  PsBSONAL.  —  Where  a  power  is  to  be  exercised  entirely 
at  the  discretion  of  the  donee,  courts  of  equity  hava  no  jurisdiction  to  force 
him  to  act,  and  if  he  has  died  without  exercising  the  power,  they  cannot 
oonfer  it  on  a  trustee  appointed  by  the  court:  Young  v.  youji^.  97  N.  0. 132. 
So  also  a  power  of  sale  annexed  to  a  demise  of  the  fee  to  be  exercised  at  tha 
discretion  of  the  devisee,  and  without  designating  any  particular  object  for 
which  it  should  be  exercised,  expires  at  the  death  of  tha  dsrisea:  8Ue$  v. 
Midrtdge,  46  K.  J.  Eq.  632;  14  Am.  St.  Bepu  768. 
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GrOBDY  HL  Nbw  Yobk,  Philadelphia^  and  Nob- 
folk  Railroad  Company. 

Pft  ILkBTLAMD^  207.] 

lUn.ioAne — EouB — Parol  Kyidbncb  to  Show  Afplioatios  or-* 
When  ndei  famithed  to  railroad  employee!  by  the  compaay  are  hi* 
tended  to  be  enforced  for  the  protectioQ  of  the  train,  the  publio,  and  all 
thoee  engafi^  in  oondnctiag  the  movement  of  the  train,  extrinsic  eri* 
donee  is  inaiimissible  to  show  to  what  state  of  case  they  are  applicable« 
or  how  they  shonld  be  applied,  in  the  absence  of  any  ambignity  in  their 


RAn.moAna — Dorr  ov  Emflotks  to  Conforic  to  Rulbs.  —  When  an  em- 
ployee, on  entering  the  service  of  his  employer,  accepts  a  book  of  roles 
pteoeribing  his  duties  and  the  manner  of  performing  them,  he  obligates 
bimsolf  to  observe  and  conform  to  them  aocording  to  their  plain  terms, 
•od  not  according  to  what  may  have  been  a  onatomary  practice  among 
other  employees,  regardless  of  the  ezpreas  reqairements  of  sach  rales. 

Kailboam — Injury  TO  BBAKViCAir  through  Violation  ov  Rului  ^  Evi- 
PKHOm  ov  CusTOif.  —When  the  rear  brakeman  or  flagman  on  a  freight 
train  ia  furnished  with  mles  by  the  oompany  declaring  his  post  to  be 
on  tho  last  oar,  which  he  most  not  leave  except  to  protect  the  train, 
•ad  which  reqaire  him  not  to  leave  his  brakes  while  the  train  is  in  mo- 
tion, nor  to  take  any  other  position  thereon  than  that  assigned  him 
by  the  conductor,  he  must  conform  to  such  rules,  and  in  case  of  injury 
sustained  by  him  in  going  from  the  inside  of  the  oar  to  the  top  thereof 
1^  means  of  ladder  strips^  evidence  to  show  that  it  is  customary  for 
mar  brakemea  to  ride  inside  the  rear  car  is  inadmissible,  in  an  action 
brought  by  him  to  recover  damages. 

Boberi  P.  Qraham  and  H.  L.  D.  Stanford,  for  the  appellant 
John  W.  Orisfiddf  for  the  appellee. 

Alvby,  0.  J.  This  action  was  brought  to  recover  for  an 
injury  suffered  by  the  plaintiff,  while  acting  as  rear  brake* 
man  on  a  freight  train  of  cars  of  the  defendant,  and  which 
injury  was  caused|  as  alleged,  by  the  negligence  of  the  de- 
fendant. 

It  was  shown  in  proof  that  the  plaintiff  was  in  the  service 
of  the  defendant  in  1886,  as  rear  brakeman  or  flagman,  and 
that,  on  the  night  that  the  accident  occurred,  the  train  on 
which  the  plaintiff  was  employed  was  moving  from  Del  mar, 
and  was  approaching  Salisbury;  that  he  was  in  the  rear  ear 
with  the  conductor,  in  the  act  of  cleaning  one  of  his  lamps, 
when  the  whistle  sounded,  and  the  conductor  told  him  he  had 
better  go  to  his  brakes,  one  of  which  was  on  the  top  of  the  car 
and  the  other  was  on  the  platform  at  the  end  of  the  car,  and 
neither  of  these  brakes  could  be  reached  except  by  going  from 
the  inside  to  the  top  of  the  car  and  then  to  the  one  on  the 
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platform;  that,  in  ascending  the  side  of  the  car,  where  ladder 
strips  were  placed  to  get  on  top  of  the  car,  he  was  struck  bj 
the  projecting  roof  of  a  freight  shed  erected  on  the  platform  of 
the  road  of  the  defendant,  between  the  track  on  which  the 
train  was  ranning  and  the  track  of  the  Wicotnioo  and  Poeo- 
moke  Railroad;  that  he  was  seriously  injured,  and  disabled  to 
work  for  several  weeks.  The  plaintiff  also  proved  that  the 
car  on  which  he  was  at  the  time  he  was  directed  to  go  to  the 
brakes  was  the  rear  ear  of  the  train,  and  that  it  had  no  door 
at  the  end,  and  there  was  no  way  to  get  on  top  of  the  car  ex- 
cept by  leaving  the  inside  by  way  of  the  side  door,  and  from 
thence  getting  on  top  of  the  car,  as  he  did  by  the  ladder  strips. 
That  be  had  complained  to  the  train  master  of  this  state  of 
things,  and  that  the  latter  had  promised  that  a  different  kind 
of  car,  or  caboose  car,  should  soon  be  furnished. 

The  plaintiff,  in  his  testimony^  referred  to  the  rules  of  the 
defendant,  furnished  to  the  plaintiff  and  other  employeea,  for 
their  government  in  the  performance  of  their  duties;  and 
identified  the  book  of  rules  produced  as  that  with  which  he 
had  been  furnished,  and  which  rules  were  in  force  at  the  time 
the  accident  occurred. 

Among  the  rules  prescribed  for  the  government  of  freight 
conductors  is  No.  227,  which  declares:  **They  must  station 
the  brakemen  at  their  respective  posts  on  their  trains,  and 
see  that  they  keep  their  positions  and  use  the  brakes  piop- 
erly,  particularly  when  descending  heavy  grades'':  and 
among  the  rules  prescribed  for  the  government  of  brakemen 
on  freight  trains  are  these:  — 

**  244.  They  must  not  leave  their  brakes  while  the  train  is 
in  motion,  nor  take  any  other  position  on  the  train  than  that 
assigned  them  by  the  conductor.'' 

*'  246.  The  post  of  the  rear  brakeman  (or  flagman)  is  on 
the  last  car  in  the  train,  which  he  must  not  leave  except  to 
protect  the  train.  He  must  be  provided  with  and  display  the 
required  signals  on  the  rear  of  the  train,  and  in  case  of  deten- 
tion or  accident  must  immediately  go  back,  as  per  rules  Nos.  93 
and  95,  without  waiting  for  a  signal  from  the  engineman  or  in- 
structions from  the  conductor.  The  front  brakeman  is  charged 
with  the  duty  of  protecting  the  front  of  the  train  in  like  man- 
ner whenever  the  fireman  is  unable  to  leave  the  engine.'' 

In  the  course  of  the  trial  two  exceptions  were  taken  by  the 
plaintiff,  both  from  rulings  upon  questions  as  to  the  admissi- 
bility  of  parol  evidence  offered  by  him  to  show  in  what  man* 
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the  rules  recited  had  been  construed  and  applied  in 
practice  by  the  employees  of  the  defendant.  The  court  re« 
jeoted  the  proffered  evidence  as  being  inadmissible  to  control 
the  terms  of  the  rules  furnished  the  employees  of  the  defend- 
ant for  their  government  while  on  duty;  and  in  these  rulings 
we  perceive  no  error. 

There  does  not  appear  to  be  any  ambiguity  in  the  terms  of 
these  rules,  such  as  would  justify  the  admissibility  of  extrinsic 
evidence  to  show  to  what  state  of  case  they  are  applicable,  or 
how  they  should  be  applied.  They  are  intended  as  means  to 
be  enforced  for  the  protection  of  the  train,  the  public,  and  all 
those  engaged  in  conducting  the  movement  of  the  train;  and 
therefore  no  lax  or  variable  construction  of  such  rules  should 
be  allowed*  The  plaintiff,  when  he  entered  the  service  of  the 
defendant  and  accepted  the  book  of  rules  prescribing  his 
duties  and  the  manner  of  performing  them,  obligated  himself 
to  observe  and  to  conform  to  such  rules,  according  to  the 
plain  terms  thereof,  and  not  according  to  what  may  have  be^n 
a  customary  practice  among  other  employees,  regardless  of 
the  express  requirements  of  the  rules.  By  the  evidence 
offered  and  rejected,  it  was  attempted  to  be  shown  that  it 
was  customary  for  the  rear  brakeman  or  flagman  to  ride  in- 
side of  the  rear  car;  and  that  since  the  accident  a  car  or 
eaboose  is  used  by  the  defendant  on  this  route,  so  constructed 
that  if  the  brakeman  or  flagman  should  ride  on  top  he  would 
be  unable  to  get  to  his  brakes.  This  testimony  was  quite 
immaterial  on  questions  as  to  the  proper  construction  of  the 
rules;  and  the  court  did  right  in  excluding  it  from  the  jury. 
The  plain  requirement  of  rule  244  is,  that  the  brakeman  shall 
not  leave  his  brakes  while  the  train  is  in  motion,  nor  take  any 
other  position  on  the  train  than  that  assigned  him  by  the  con- 
ductor; and  by  rule  246  it  is  declared  that  the  post  of  the  rear 
brakeman  or  flagman  is  on  the  last  car  in  the  train,  which  he 
must  not  leave  except  to  protect  the  train.  His  position  is  a 
raoet  important  one,  next  to  that  of  the  engineman  himself. 
His  duty  is  to  protect  the  train,  and  all  following  trains,  both 
by  the  use  of  signals  and  the  application  of  the  brakes;  and  he 
should  be,  as  the  rule  requires,  constantly  in  position  to  use 
the  means  at  his  command  to  accomplish  the  objects  in- 
tended. This  important  duty  could  hardly  be  performed  by 
a  person  who  rides  inside  a  closed  or  box-car,  from  which 
there  ia  no  exit»  except  from  a  side  door,  and  thence  by  ladder 
ttripa  to  Iha  top<tf  the  car.    The  brake  on  the  platform,  or  on 
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the  top  of  the  car»  were  positions  at  which  the  plaintiff  was 
required  to  be,  and  not  to  be  closed  up  inside  the  car. 
Judgment  affirmed. 

Mastib  avd  SsRTAirr— Cortbibdtort  NsoLiasHos  ov  Ivjusep  Ek* 
noTSB— VioLAixoEi  ov  RvLis.— The  generml  prinoipla  is  that  no  recovery 
oaa  be  had  by  the  injured  servant,  or  by  his  representatives,  when  death 
results,  if  the  injury  was  the  oonseqnenoe  of  disobedience  to  the  regulations 
published  by  the  employer:  DarracoU  v.  Chesapeake  tic  R.  R,  Ca.^  9SL  Va. 
S88;  6  Am.  St  Rep.  266;  San  Antonio  etc  R*y  Co.  v.  WaOaee,  76  Tex.  636| 
Maatlmm ▼.  Nor/oVt  etcR'yOo.,Zi  W.  Va. 681; Shenandoah  Valley  R.  R,  Co. 
V.  Luieadot  SS  Va.  890;  Sedgmkk  v.  lUinok  Cent,  R^y  On.,  76  Iowa»  340; 
Railway  Co*  r.  WilMn,  88  Tenn.  316.  But  the  omission  of  another  servant 
to  perform  a  daty  imposed  upon  him  by  certain  rules  eannot  convict 
the  injured  servant  of  negligence:  Murphy  v.  New  York  etc.  R.  R.  Co.,  118 
H.  T.  027.  The  main  exception  to  this  principle  is  that  the  servant  may  still 
reoover,  if  the  injury  would  not  have  been  avoided  even  though  the  rule  had 
been  observed:  Reed  v.  Burlington  etc  R'y  Ob.»  72  Iow&»  166;  2  Am.  St  Rap. 
2i8.  Thus  a  brakeman  who  goes  between  the  oars  to  make  a  coupling  with 
his  hands,  in  violation  of  a  rule  of  which  he  has  notice,  is  not  precluded  from 
reoovery  if  the  evidence  shows  that  the  engineer,  knowing  his  position  and 
danger,  fails  to  use  ordinary  care  to  avoid  injuring  him:  Louuwtte  etc  R>  IL 
Obi  v.  Waieon^  90  Ala.  68.  The  burden  of  proof  in  such  a  case  is  on  the  em« 
ployee  to  show  that  his  disobedience  to  the  rules  did  not  contribute  to  the 
injury:  Prather  v.  Richmond  etc  R.  R,  Co.,  80  Qa.  427;  12  Am.  St  Rep^ 
263.  Where  the  contributory  negligence  of  the  plaintiff  in  violating  rules  is 
■et  up  as  a  defense,  the  plea  is  demurrable,  unless  it  avers  that  the  plainti£E 
had  knowledge  or  notice  of  the  rules:  Louisnlle  etc  R,  R.  Co.  v.  Hawldn*^ 
92  Ala.  241;  for  rules  not  brought  to  his  notice  are  not  admissible  for  the 
purpose  of  charging  him  with  negligence:  Oeorgia  Pac*  R*y  Co,  v.  Davie, 
92  AU.  800;  25  Am.  St  Rep.  47.  In  Barry  v.  Hannibal  etc  R*y  Co.,  98  Mo. 
e2;  14  Am.  St  Rep.  610,  it  was  held  that  evidenoe  of  an  established  usage 
at  varianos  with  the  rules,  which  was  known  and  acquiesced  in  by  the  supe- 
rior officers  of  the  company,  was  admissible  to  show  aa  abandonment  of  th« 
rals  to  the  extent  of  the  usage. 


GoYBB  u  Myers. 

pS  ILkBTLum^  408.] 

NsGOTiABLi  LfaTBUMBiiTS^FaAUD  iH  iHoirnos  or^BiniDBvov  Pboov. 

When  the  fraudulent  inception  of  a  note  is  shown,  the  burden  of  proof 
Is  on  the  person  claiming  to  be  a  6ofia  Jid€  holder  to  show  under  what 
eironmstances  he  acquired  it 

NMOIIABLS  InSTRUMINTS  —  FbAUO  in  IhOBPTIOV   OV — RlGHTB    OF  BOKA 

Fxoi  HoLDiB.  — When  a  negotiable  instroment  is  originally  infected 
with  fraud,  invalidity,  or  illegality,  the  title  of  the  original  holder  being 
destroyed,  the  title  of  every  subsequent  holder  which  repoees  on  that 
foundation  and  no  other  falls  with  it;  but  if  any  subsequent  holder 
takes  the  instrument  in  good  fsith  and  for  value  before  maturity,  ho  is 
to  recover  on  it^  and  so  any  person  taking  title  udir  him  may 
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nooT6r»  iiolwitbtteiidiiig  niflh  latter  holder  nay  tiart  knowladg*  of  Iho 
InfirmittM  of  tbo  inatniiiMBii  tad  all  thai  it  roqairtd  of  tiio  bold«r  ia 
■adi  oaio  io  thai  it  bo  provod  that  be^  or  tomo  proooding  holder  or  in* 
donoe  under  whom  ho  olaiiii%  aoqaired  title  to  the  paper  before  matiir* 
ity,  homaJUU  and  for  Tilno. 

KaoonABU  IvBTRmnvn^BoirA  Vu>a  Holdkbs  or.  —  When  negotiable 
paper  bee  paaeed  into  the  bande  of  a  party  nnaffSMted  by  previone  in- 
firmitiea.  its  oharaoter  ae  an  aTailable  aeonrity  ia  eetabliabod,  and  ita 
holder  can  transfer  it  to  others  with  like  immnnity,  nnleaa  the  paper  ia 
abaolntely  void;  aa  when  issoed  by  parties  haTing  no  antiiority  to  oon- 
tracts  or  ite  circulation  is  forbidden  by  law  from  tbe  illegality  of  ito 
oonsidoration,  aa  when  made  npon  a  gambling  or  nanriona  transaotion. 

HaooriABLi  IxnEVumnrB  —  Pboof  of  FnAUDULmRT  iHcnmoH  or.  ^ 
Knowledge  of  the  frandalent  origin  of  a  note  may  be  ahown  to  have  been 
poaaeasBd  by  the  partiea  either  by  diveot  proof,  or  by  facts  and  oironnip 
•tancee  that  fairly  lead  to  that  oonoloaion,  and  etronmatanoea  that  are 
not  of  any  great  probative  force  in  tiiemaelTee  are  admiaaible  in  conned 
tion  with  other  proof  to  ahow  gnilty  knowledge  or  want  of  good  faith. 

JvBT  Tbials— iHSTnuonoHS  WHKii  PBonu.T  RirusxD.  —  Reqneatfor  in> 
etmctiona  on  the  part  of  a  party,  eaoh  segregating  a  certain  fact,  and 
asking  the  conrt  to  declare  that  anch  faet  it  not  legally  anffident  to 
anthoriae  a  finding  agalnat  the  proof  of  sneh  party,  and  that  the  jury 
is  not  at  liberty  to  oonaider  snch  fact  to  defeat  the  right  of  sneh  party 
to  recoTcr,  ia  properly  refnwd. 

JonT  Trials — iNarrRucnoNs  wheii  PnomLT  RxrusBn.  —  Prayers  for  in- 
stmctions  already  covered,  and  embraced  in  instmotions  given  for  the 
same  party,  are  properly  refneed. 

HnooTiABLm  iNarRUMBim  — Liabzutt  or  IiiDOBsmiia.  —The  indorser  of  a 
noto  drawn  payabls  to  the  bearer  incurs  the  same  liability  and  obliga* 
tion  as  the  indorser  of  a  noto  drawn  payable  to  order. 

KnsaiiABLB  IiiflTRUiuaTB^BovA  Fn>B  Indorses.^ When  tiie  holder  of 
a  noto  payable  to  bearer  exacts  from  ths  indorser  a  guarantee  of  inden* 
nity,  he  may  still  occupy  the  position  of  a  btma  Jid$  indorsee.  The  mo. 
tiTO  and  porpoees  to  be  aocomplished  by  snob  transaction  form  a  qnsa* 
tion  solely  for  the  jury  to  determine. 

William  H.  ThomoB  (vnd  William  P.  MavlUby^  for  the  appel* 
lant 

Harry  Jf.  Cllabaug\  D.  N.  Henning^  and  William  A.  Mo» 
Kellipf  for  the  appellee. 

Alvet,  C.  J.  This  is  aa  action  brought  by  the  appellant 
against  the  appellee  to  recover  the  amoant  of  a  promissory 
note,  dated  the  11th  of  July,  1887«  for  $150.  The  note  was 
made  payable  on  the  first  day  of  August,  1888,  to  P.  Huddle, 
or  bearer,  at  the  First  National  Bank  of  Westminster.  The 
note  bears  the  indorsement  on  its  back,  in  blank,  of  William 
B.  Thomas;  though  the  date  of  the  indorsement  does  not  ap- 
pear; nor  is  it  shown  under  what  circumstances  or  for  what 
consideration  the  note  was  passed  or  transferred  from  Hoddle 
to  Thomas. 
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It  appears  that  the  note  was  given  for  the  price  of  flfteen 
bushels  of  seed  wheat,  which  the  defendant  was  induced  to 
agree  to  purchase  of  ^  The  Carroll  County  Industrial,  Grain, 
and  Seed  Company/'  of  which  P.  Huddle  was  president.  At 
the  time  of  taking  the  note,  the  agent  acting  for  the  company 
represented  to  the  defendant  that  if  he,  the  defendant,  would 
buy  fifteen  bushels  of  Barnhouse's  wheat,  he,  the  agent,  would 
sell  for  the  defendant  double  the  quantity  the  latter  bought, 
at  $10  a  bushel,  with  $2.50  a  bushel  off,  as  commisdcm,  in 
time  to  pay  off  the  note;  and  at  the  time  of  such  agreement 
and  the  making  of  the  note,  the  agent  delivered  to  the  defend- 
ant the  following  bond:  — 

"No.  3.  Pleasant  Valley,  July  11, 1887. 

"  The  Carroll  County  Industrial,  Grain,  and  Seed  Co.,  in- 
corporated under  the  laws  of  Maryland,  P.  Huddle,  presideati 
C.  J.  Stewart,  secretary,  Wra.  A.  Wampler,  treasurer,  doth 
hereby  agree  to  sell  thirty  bushels  of  Seneca  Chief  Wheat  for 
Mr.  William  Myers,  of  Jno.,  of  Union  town  Dis.,  Carroll  County, 
State  of  Md.,  at  ten  dollars  per  bushel  in  good  notes,  less  $2.50 
per  bushel  commission,  on  or  before  the  first  day  of  July,  1888. 
We  make  no  monetary  statements,  and  the  person  accepting 
this  bond  acknowledges  to  have  purchased  the  grain  at  a 
speculative  value. 

[Seal.]  "  P.  Huddle,  President'' 

The  defendant  was  assured  by  the  agent  that  the  note  would 
not  have  to  be  paid  until  the  bond  was  redeemed.  That  some 
time  afterward  the  defendant  received  fifteen  bushels  of  wheat, 
but  which  was  of  an  ordinary  kind;  that  the  defendant  never 
afterward  saw  the  agent  or  the  parties  he  represented;  and 
there  was  no  offer  or  attempt  whatever  to  sell  any  portion  of 
the  product  of  the  wheat  for  which  the  note  was  given,  as  was 
obligated  to  be  done  by  the  bond. 

It  further  appears  in  evidence  that  William  B.  Thomas,  the 
indorser  on  the  note  sued  on,  was,  at  the  time  of  such  indorse- 
ment, a  broker  and  dealer  in  notes  and  other  paper,  in  the 
town  of  Westminster,  in  Carroll  County,  and  that  be  was  a 
man  of  reputed  wealth;  that  on  the  19th  of  June,  1888, 
he  left  home,  taking  with  him  fifty-six  promissory  notes  of 
various  makers,  including  the  note  sued  on  in  this  oaee;  but 
whether  all  the  notes  were  made  to  the  same  payee  the  record 
does  not  disclose,  except  by  implication  or  inference;  and 
which  notes  in  the  aggregate  amounted  to  eight  thousand  four 
hundred  dollars,  including  interest  to  the  21st  of  June,  1888; 
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and  with  said  notes  he  went  to  the  house  of  the  plaintiff,  near 
Front  Royal,  in  the  State  of  Virginia,  a  distance  of  about  140 
miles  from  Westminster,  and  then  and  there,  upon  agreementi 
he  indorsed  and  transferred  all  the  fiftj-six  notes  to  the  plain- 
tiff,  for  the  sum  of  17,907.98,  at  a  discount  of  five  and  a  half 
per  cent  on  the  eight  thousand  four  hundred  dollars.  All  the 
notes  were  near  maturity,  but  none  were  in  fact  overdue;  and 
a  day  or  two  after  this  transfer  of  the  notes,  the  plaintiff  trans- 
mitted them  to  the  Union  National  Bank  of  Westminster  for 
collection;  and  upon  default  of  payment  being  made  when 
due,  he  directed  that  the  notes  should  be  placed  in  the  hands 
of  an  attorney  at  Westminster  for  suit,  including  the  note  sued 
on  in  this  case.  In  this  bank,  Thomas,  the  indorser,  kept  his 
account,  and  to  the  credit  of  which  were  deposited  the  money 
and  checks  which  he  received  of  the  plaintiff  on  the  transfer 
of  the  notes.  The  plaintiff's  principal  business  is  that  of  con- 
ducting or  carrying  on  a  tannery  at  his  home  in  Virginia,  and 
running  a  grocery  store  in  connection  therewith;  and  he  says 
he  occnsionally  buys  notes  and  speculates  in  Virginia  lands. 
The  notes  indorsed  to  him  by  Thomas  were  all  made  by 
Maryland  people,  and  only  some  of  such  makers  were  known 
to  the  plaintiff;  and  it  may  be  inferred  from  the  fact  that  all 
the  notes  were  sent  to  a  Westminster  bank  for  collection,  that 
the  makers  were  mostly  if  not  all  residents  of  that  vicinity. 

The  principal  testimony  in  the  case,  as  disclosed  by  the 
record,  was  given  by  the  plaintiff  himself.  He  testified  to 
what  m  ly  seem  somewhat  remarkable,  that  Thomas  did  not 
state  anything  about  the  consideration  of  the  notes,  or  how 
they  were  obtained,  and  that  he,  the  plaintiff,  had  no  knowl- 
edge on  the  subject,  and  made  no  inquiry  as  to  the  considera- 
tion upon  which  they  were  founded,  or  how  they  were  obtained; 
that  he  had  no  knowledge  at  that  time  of  any  fraud  in  obtain- 
ing the  notes,  and  had  never  before  heard  of  P.  Huddle,  or  of 
any  business  that  he  was  engaged  in;  but  he  bought  the  notes 
solely  because  he  had  the  money  to  spare  from  his  business 
of  tanning,  and  wished  to  invest  the  same,  and  thought  tliat 
the  interest  to  accrue  on  the  notes  and  the  discount  of  five 
and  one  half  per  cent  would  be  a  good  profit  on  his  money. 
He  paid  Thomas  for  the  notes  by  a  check  on  the  Bank  of 
Warren,  in  Virginia,  and  which  check  was  duly  paid  in  money 
and  checks  or  drafts. 

At  the  time  of  the  transfer  of  these  notes  by  Thomas  to  the 
plaintiff,  and  as  part  of  the  same  transaction,  Thomas,  on  re- 
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quest  of  the  plaintiff,  execated  and  delivered  to  the  latter  the 
following  agreement  or  gnarantee: — 

"  Bbowntown,  Va.,  June  19, 1888. 
''  I  agree  that,  provided  there  be  any  coets  in  collecting  any 
of  the  foregoing  fifty-six  notes,  I  will  refund  any  and  all 
amount  of  costs  to  the  said  F.  P.  Cover;  also  agree  that  pro* 
vided  any  of  said  notes  should  fail  to  be  paid  to  said  F.  P. 
Cover,  or  order,  when  due,  that  I  will  refund  him  said  amt. 
of  money  which  may  be  due  him  on  any  such  notes,  with  all 
costs  which  may  be  upon  same,  after  he  having  made  an  ef- 
fort to  collect  same  from  the  makers,  and  fails. 

**  Wm.  B.  TeoMAa.** 

The  record  does  not  show  that  either  Huddle,  the  payee  of 
the  note,  or  his  agent  who  obtained  it  from  the  defendant^ 
or  Thomas,  who  indorsed  the  note  to  the  plaintiff,  appeared 
as  witnesses;  but  the  case  of  the  plaintiff  was  mainly  rested 
upon  the  ordinary  presumptions  that  obtain  in  favor  of  the 
rights  of  innocent  holders  of  negotiable  paper  acquired  befiare 
maturity;  but  in  this  case  there  is  an  element  introduced 
by  the  proof  that  modifies,  to  a  certain  extent,  those  ordinary 
presumptions.    That  the  note  had  a  fraudulent  inception  is 
clear  beyond  doubt;  and  upon  this  being  shown,  it  was  in* 
cumbent  upon  the  plaintiff  to  show  under  what  circumstances 
he  acquired  title  to  the  note.    That  the  note  would  have  been 
fully  embraced  by  the  act  of  1888,  o.  415,  passed  for  the  pur- 
pose of  preventing,  and  also  for  punishing  such  frauds,  bat 
for  the  fact  that  the  note  antedates  the  statute,  is  clear.    The 
case  falls  fully  within  the  principles  of  the  case  of  Oriffith  v. 
SMptey^  74  Md.  691.    It  is  a  well-settled  doctrine,  applicable 
to  these  cases,  that  where  a  negotiable  instrument  is  originally 
infected  with  fraud,  invalidity,  or  illegality,  the  title  of  tho 
original  holder  being  destroyed,  the  title  of  eyerj  subsequent 
holder  which  reposes  on  that  foundation,  and  no  other,  falls 
with  it;  but  if  any  subsequent  holder  takes  the  instrument 
in  good  faith  and  for  value,  before  maturity,  he  is  entitled  to 
recover  on  it,  and  so  any  person  taking  title  under  him  may 
recover,  notwithstanding  such  latter  holder  may  have  knowl- 
edge of  the  infirmities  of  the  instrument;  and  all  that  is  re* 
quired  of  the  holder  in  such  case  is,  that  it  be  proved  that  ba^ 
or  some  preceding  holder  or  indorsee  under  whom  he  claims, 
acquired  title  to  the  paper  before  maturity,  bona  fide  and  fiir 
value:  Commissuynera  eie.  v.  Clark^  94  U.  8. 278^  285;  CotttnsT. 
GUbeH,  94  U.  S.  763. 
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Therefore,  if  Thomas,  under  whom  the  plaintiff  asserts  title 
to  the  note,  was  in  faot  a  bona  fide  purchaser  or  holder  of  the 
note  for  value,  then  the  plaintiff,  notwithstanding  any  knowl* 
edge  that  he  may  have  had  at  the  time  of  the  indorsement  to 
him,  of  the  fraudulent  origin  of  the  note,  would  be  entitled  to 
recover  by  virtue  of  the  right  acquired  from  Thomas.  In  such 
ease  the  plaintiff  would  succeed  to  all  the  rights  of  Thomas, 
and  would  be  entitled  to  enforce  them.  For  the  rule  is  now 
well  settled,  as  laid  down  by  the  supreme  court  of  the  United 
States  in  Cromwell  v.  County  of  SaCy  96  U.  S.  61,  69,  "that 
whenever  negotiable  paper  has  passed  into  the  hands  of  a 
party  unaffected  by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder  can  transfer 
it  to  others  with  the  like  immunity.  His  own  title  and  right 
would  be  impaired  if  any  restrictions  were  placed  upon  his 
power  of  disposition.  This  doctrine,  as  well  as  the  one  which 
protects  the  purchaser  without  notice,  says  Judge  Storyi '  is 
indispensable  to  the  security  and  circulation  of  negotiable 
instruments,  and  it  is  founded  on  the  most  comprehensive  and 
liberal  principles  of  public  policy':  Story  on  Promissory  Notes, 
sec.  191.  The  only  exceptions  to  this  doctrine  are  those  where 
the  paper  is  absolutely  void,  as  when  issued  by  parties  having 
no  authority  to  contract;  or  its  circulation  is  forbidden  by 
law  from  the  illegality  of  its  consideration,  as  when  made 
upon  a  gambling  or  usurious  transaction."  The  same  doc* 
trine  has  been  very  fully  adopted  by  the  former  court  of  ap* 
peals  of  this  state  in  the  case  of  Boyd  v.  MeCann^  10  Md.  118» 

It  was  therefore  incumbent  upon  the  plaintiff,  to  entitle  him 
to  recover,  to  prove  either  that  he  became  bona  fide  purchaser 
ct  the  note  for  value  before  maturity,  or  that  he  purchased  the 
note  from  Thomas,  and  that  the  latter  had  acquired  title  to 
the  note  bona  fide  and  for  value,  before  maturity,  and  that  it 
was  as  successor  to  the  right  and  title  of  Thomas  that  he 
sought  to  recover.  If,  however,  Thomas  was  but  an  agent  of 
Huddle  to  get  off  the  paper,  the  note  being  payable  to  bearer, 
the  title  of  Thomas  would  be  no  better  than  that  of  his  prin* 
cipal,  and  his  title  to  the  note  would  be  infected  with  the  fraud 
of  the  origin  of  the  note:  Solomone  v.  Bank  of  England j  13 
East,  186.  But  whether  Thomas  was  agent  or  not,  if  both  he 
and  the  plaintiff  had  knowledge  of  the  infirmities  or  fraudu* 
lent  origin  <tf  the  note  at  the  time  they  respectively  became 
holders  thereof  or  if  they  colluded  together  for  the  purpose 
of  avoiding  the  effect  of  such  knowledge  and  of  placing  a  col- 
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orable  title  in  the  plaiatiff,  to  enable  him  to  sue  for  the  recov- 
ery ct  the  note»  then  clearly  there  oaa  be  no  recovery  by  tho 
plaintiff;  and  such  knowledge  of  the  fraudulent  origin  oi 
the  note  may  be  shown  to  have  been  possessed  by  the  parties 
either  by  direct  proof,  or  by  facts  and  circumstances  that 
fairly  lead  to  that  conclusion. 

Keeping  these  principles  in  view,  there  is  no  difficulty  in 
disposing  of  the  several  questions  raised  by  the  exceptions 
taken  by  the  plaintiff.  Some  of  the  exceptions  were  taken  to 
the  admissibility  of  evidence,  and  others  to  the  refusal  to  grant 
prayers  offered  by  the  plaintiff,  and  to  the  granting  of  several 
instructions  on  the  request  of  the  defendant. 

The  circumstances  offered  and  relied  on,  as  stated  in  the 
first  five  bills  of  exception,  we  think  were  properly  admitted. 
They  were  not  of  any  great  probative  force  of  themselves,  it 
is  true,  but  as  circumstances  to  be  considered  in  connection 
with  other  proofs  reflecting  upon  questions  of  knowledge  and 
good  faith,  they  were  admissible,  and  we  perceive  no  error  in 
the  rulings  in  these  exceptions. 

There  was  certainly  no  error  committed  by  the  court  below 
in  rejecting  the  third,  fourth,  and  fifth  prayers  offered  by  the 
plaintiff.  Those  prayers  each  segregated  a  certain  factorcir- 
oumstance,  and  asked  the  court  to  declare  that  such  fact  or 
circumstance  was  not  legally  sufficient  to  authorize  the  jury  to 
find  against  the  proof  of  the  plaintiff,  and  that  the  jury  should 
not  be  at  liberty  to  consider  such  fact  or  circumstance  to  defeat 
the  right  of  the  plaintiff  to  recover.  This  mode  of  dealing 
with  separate  pieces  or  items  of  evidence,  segregated  from  all 
the  other  evidence  of  the  case,  is  wholly  unwarranted,  and  has 
no  support  in  any  principle  of  reason.  The  strongest  case  or 
defense,  proved  by  a  combination  of  facts,  might  be  overcome 
and  destroyed  by  that  method  of  dealing  with  the  separate 
facts  or  items  of  proof;  and  for  like  reason  that  the  prayers 
just  mentioned  were  rejected,  the  court  was  right  in  rejecting 
the  sixth  and  twelfth  prayers  of  the  plaintiff.  The  seventh 
and  eighth  prayers,  as  presented,  were  calculated  to  mislead 
the  jury,  and  therefore  properly  refused. 

By  the  ninth  prayer  of  the  plaintiff  the  court  was  asked  to 
instruct  the  jury  that  they  could  not  impute  to  the  plaintiff 
bad  faith  in  the  purchase  of  the  note  sued  on,  even  though 
they  might  believe  from  the  evidence  that  Thomas,  at  the  time 
of  the  transfer  of  the  note  to  the  plaintiff,  had  notice  of  the 
fraud  practiced  upon  the  defendant  by  Huddle  or  bis  agent; 
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aod  bj  the  elevftDth  prayer  tha  court  wm  aaked.  to  kistruct 
that  there  waa  no  legally  ioffioUai  evidence  in  the  eauee 
from  which  the  jury  could  find  that  Thornaa,  at  the  time  be 
indorsed  the  note  to  the  pleiatiff,  bad  knowledge  of  the  fraud- 
ulent manner  by  which  said  note  had  been  obtained  fron>  the 
de£andant  or  that  the  same  wae  without  conBiderfttion;  and 
furtheri  by  special  exceptions  U>  the  defendant's  prayers  Cor 
instruction,  the  plaintiff  resisted  the  granting  thereof,  because, 
as  alleged,  there  was  no  legally  sufficient  evidence  in  the  cause 
frooi  which  the  jury  were  at  liberty  to  find  that  the  plaintiff 
had  knowledge,  at  the  time  be  purchased  the  note»  that  the 
same  bad  been  obiained  by  fraud  from  the  defendant. 

These  propositions,  taken  together,  required  the  court  to  in^ 
atruci  the  jury  that  there  was  no  evidence  legally  suQicient 
upon  which  it  oould  be  found  thateitber  Thomas  or  the  plain- 
tiff had  knowledge  of  the  fraudulent  origin  of  the  note  at  U^ 
time  it  was  taken  by  them  respectively,  and  therefore  the 
yerdict  should  be  for  the  plaintiff;  but  such  an  instruction 
would  have  been  wholly  unwarranted,  and  the  court  therefore 
was  clearly  right  in  refusing  it*  There  was  evidence  legally 
aofficient  to  be  considered  by  the  jury,  of  knowledge  of  the 
firaudulent  origin  of  the  note,  on  the  part  of  both  Thomas  an4 
the  plaintiff;  and  the  court  could  not  do  otherwise  than  allow 
it  to  be  coneidered  by  the  jury.  Am  the  case  will  have  to  be 
retried,  we  shall  refrain  from  comment  upon  the  facts  and 
circumstaiicee  of  the  case;  but  portions  of  such  evidence  are 
Te£arred  to  in  the  prayers  of  the  defendant  granted  by  the 
oonrt 

The  tenth  prayer  offered  by  the  plaintiff  would  seem  to  be 
unobjectionable  in  principle;  but  there  was  no  error  in  rejecting 
it  by  the  court  It  had  been  fully  embraced  and  covered  by 
the  plaintiff's  first  and  second  prayers,  which  had  been  granted 
by  the  court.  The  repetition  of  the  same  proposition,  though 
in  different  phraseology,  would  have  answered  no  useful  pur* 
pose, and  could. only  have  served  to  encumber  the  case  and 
embarrass  the  jury. 

We  perceive  no  error  in  any  of  the  prayers  of  the  defendant 
granted  by  the  court,  except  the  third  and  the  sixth.  In  these 
two  just  noentionedf  we  think  there  was  substantial  error.  By 
the  third  prayer  the  jury  were  instructed,  that  if  they  believed 
ikom  the  evidence  the  note  sued  on  had  been  obtained  from 
the  defMidani  by  fraud,  then  the  verdict  must  be  for  the  de* 
fendant,  unless  they  should  further  find  that  the  note  had 
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been  obtained  by  the  plaintiff  withoat  knowledge  of  such 
fraud  at  the  time  he  purchased  the  note;  and  that  it  was  in* 
oambent  upon  the  plaintiff  to  show  such  want  of  knowledge 
on  his  part  by  preponderating  proof. 

This  instruction  entirely  ignored  the  right  of  the  plaintiff 
to  stand  upon  and  assert  the  rights  of  Thomas,  the  indorser, 
to  whose  rights  the  plaintiff  succeeded,  in  the  event  that  the 
jury  might  find  that  Thomas  was  an  innocent  and  bona  f  Is 
holder  of  the  note.  The  instruction,  by  th«^  terms  in  which  it 
was  granted,  cut  off  and  entirely  precluded  the  plaintiff  from 
any  possible  right  resulting  from  the  good  faith  of  Thomas,  if 
the  jury  should  find  such  to  have  existed  in  his  acquiring 
title  to  the  note.  In  this  we  think  there  was  error.  And  so 
in  regard  to  the  sixth  prayer,  the  plaintiff  was  confined  to  the 
bona  fides  of  his  own  conduct  in  acquiring  title  to  the  note, 
without  any  reference  to  or  dependence  upon  what  may  have 
been  a  good  and  bona  fide  title  acquired  by  Thomas,  to  which 
the  plaintiff  succeeded  by  indorsement. 

It  is  contended,  however,  by  the  defendant,  that  the  plain- 
tiff is  not  entitled  to  occupy  the  position  of  indorsee  of  the 
note;  that  at  the  time  of  the  transfer  of  this  and  other  notes 
to  the  plaintiff  the  latter  exacted  and  took  from  Thomas  a 
guaranty  of  idemnity,  and  that  it  was  upon  that  and  not  the 
indorsement  that  he  relied  in  taking  the  notes  and  paying 
the  money  to  Thomas;  and  in  support  of  this  contention  the 
defendant  cites  and  relies  on  the  case  of  Trust  Co.  ▼.  National 
Bank^  101  U.  S.  68.  But  that  case  is  quite  unlike  the  present 
There  the  note  was  not  indorsed  to  the  trust  company,  and  it 
was  not,  therefore,  taken  in  the  usual  course  of  business  by 
that  mode  of  transfer  in  which  negotiable  paper  is  usually 
transferred.  The  payment  of  the  note  was  merely  guaranteed, 
and  the  court  held  that  not  to  be  in  effect  equivalent  to  an 
indorsement.  Here,  though  the  note  was  payable  to  Huddle 
or  bearer,  it  was  indorsed  by  Thomas  to  the  plaintiff,  and  in 
such  case,  the  indorser  incurs  the  same  liabilities  and  obliga- 
tions  as  the  indorser  of  a  negotiable  note,  payable  to  order: 
Story  on  Promissory  Notes,  sec  132.  And  while  it  is  difficult 
to  perceive  why  the  individual  guaranty  of  Thomas  should 
have  been  taken,  when  he  had  indorsed  the  notes  in  a  manner 
to  secure  to  the  plaintiff  all  the  liability  of  a  commercial  in* 
dorsement  of  the  paper,  yet  the  motive,  and  purposes  to  bo 
accomplished  by  such  transaction,  form  a  questioOi  in  a 
circumstanced  like  the  present,  solely  for  the  jiuj» 
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It  follows,  from  the  foregoing  review  of  the  case,  that  for 
the  errors  in  the  third  and  sixth  instructions  granted  for  the 
defendant,  the  judgment  must  be  reversed  and  a  new  trial 
awarded.  

HaooTiABU  LffBTKVifsins—BimDBr  or  Pitoor.  — When  the  inoeption  of 
commercial  paper  ia  tainted  with  fraud,  the  burden  of  proof  liea  on  the  holder 
to  ahow  that  he  took  it  for  Talue,  in  good  faith,  and  before  maturity:  Voaburgh 
T.  Ditfendwf,  119  N.  Y.  857;  16  Am.  8t  Rep.  836;  Jay  ▼.  Die/endorf,  130 
N.  Y.  6;  27  Am.  St  Rep.  484,  and  note;  William*  ▼.  HuntingUm,  68  Md.  690; 
6  Am.  St.  Rep.  477;  (hmmerekU  Bank  ▼.  Burgwffn^  108  N.  0.  62;  23  Am. 
8k  Rep.  49;  Henry  ▼.  Bneed^  99  Mo.  407;  17  Am.  St  Rep.  680;  MaeLartn  t. 
Oo^ran,  44  Minn.  266;  Mace  ▼.  Kennedy,  68  Mioh.  389;  HaggUmd  y.  Sluart^ 
29  Neb.  69. 

NxooTiABLX  Ihstbumbntb — RiOHTS  OF  BoRA  FiDM  H0LDBB8.  — A  6ona 
JkU  holder  of  a  negotiable  instrument  may  transfer  good  title  thereto  to 
one  who  has  notice  of  the  fraudulent  character  of  the  paper:  Vo^urgh  ▼. 
JHe/emhr/,  119  N.  Y.  857;  16  Am.  St  Rep.  836;  Boberte  v.  Lane,  64  Me. 
108;  18  Am.  Rep.  242.  The  same  rule  holils  where  the  infirmity  of  the  paper 
iaawant  of  oonsideration:  HaecaU  t.  WhUmore,  19  Me.  102;  86  Am.  Dec 
738L  So  alao  if  the  transferrer  of  a  note  has  purchased  it  in  good  faith  and 
before  maturity,  his  transferee,  who  purchases  it  after  maturity,  is  invested 
with  all  his  rights:  HoweB  w.  Crane,  12  La.  Ann.  126;  68  Am.  Dea  765; 
Woodworih  ▼.  HunUnm,  40  III.  131;  89  Am.  Deo.  340. 

Tbial. — Ikstruotioits  as  to  Mattibs  ooNCERNmo  WHICH  A  Chabob 
HAS  Alkbadt  bbbn  Given  should  be  refused:  Srfuih  ▼.  Irwin,  51  N.  J.  L. 
507;  14  Am.  St  Rep.  699;  Virginia  Midland  R*y  Co,  v.  WhUe,  84  Va.  498;  10 
Am.  St  Rep.  874;  AueUnelc  B'y  Co,  ▼.  Anderson,  79  Tex.  427;  23  Am.  St 
Rep.  850;  KaneoB  City  ▼.  Bradbury,  45  Kan.  381;  23  Am.  St  Rep.  731. 

NioonABLB  Ibbtbitmbrts. — Indorsbmbnt  m  Blank  Testa  the  right  of 
BfOtion  and  all  other  rights  in  the  transferee  and  subsequent  holders:  Sterling 
r.  Bender,  2  Ark.  201;  44  Am.  Deo.  539;  Abai  ▼.  Bum,  9  Mart  465;  13 
Am.  Deo.  318;  Bees  ▼.  Conoeoelieague  Bank,  5  Rand.  326;  16  Am.  Deo.  755;  and 
oieataa  the  same  liability  from  indorser  to  indorsee  as  if  it  were  fall:  Beau 
▼•  ^riffgh  I  Iowa,  488;  68  Am.  Dee.  464. 
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ftoTATOBS — Nboltgbrob  ut  MANAflBMBBT  OF.  ^  When,  In  an  aetton  to 
reeofrer  for  injury  raoeiTed  in  falling  down  the  shaft  of  a  freight  and 
paesenger  elevator  owned  and  oontrolled  by  the  owner  of  a  building  or 
his  agent,  it  is  shown  that  the  plaintiff  who  was  employed  by  a  tenant 
of  the  landlord  owning  the  elevator,  was  injured  by  walking  into  the 
elevator  shaft  under  the  supposition  that  the  elevator  was  there,  because 
the  door  of  the  shaft  was  open  and  the  bar  pulled  back,  and  it  was  too 
dark  for  him  to  see  whether  the  elevator  was  there  or  not  the  evidence 
Is  toffleient  to  estoblish  the  negligenoe  of  the  owner  of  the  elevator  ia 
failing  to  exercise  that  ordinary  and  reasonable  oaution  and  vigilanoe  in 
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kaapfag  Ik*  ^levjAor  do«r  daiarl  to  prfirajii  injuy  to  thoM  entitled  to 
ride  in  tho  elevator. 

Blbvatobs — Dboksb  of  Casb  Rbquircd  nr  Mavagzment  of.  —  Onewlio 
owns  snd  operates  en  elerstor,  either  liy  hiimsU  «r  hit  eyat^  as  iMand 
at  all  times  to  nae  reasonable  care  and  caution  to  make  it  safe  for  aU 
persons  who  have  a  right  to  vee  it^  or  who  nse  it  with  the  owner's 
koowiedfe  wml  oensanl 

bxVAi>OBS  —  laaBiUTT  OF  Owniii.  —  When  an  elevator  rexoalns  under  the 
coatrol  of  the  owaar  of  the  bnildiB^  he  is  iiaUle  to  his  tenants  Cor  an/ 
defect  in  tt»  or  in  ili  ap^ointnente  or  manageasent^  which  reaaonai>le 
oara  Bad  vig'laAee  cam  preren^ 

OumjBWTORT  NsGUGKaiCB —  Whik  QfTBsnoji  warn  Oou&t  ok  Jvrz.  — 
Ordinarily  the  -f  oestian  of  contnbBtorj  negligence  is  Xor  the  j«ry  to  de« 
tcrmiBe,  but  eoBMtiinee  it  becomes  the  dutj  of  the  oonrt  to  inatmot 
that  in  spite  of  the  negligence  of  the  defendant  the  plaintiff  cannot  n^ 
cover.  This  reajtonetbility  will  never  be  aaaumed,  however*  unless  the 
case  is  a  very  dear  one  and  presents  some  prominent  and  deeiaivo  act 
in  rs^rd  to  the  effisct  aod  character  at  which  ordinary  minds  cannot 
differ. 

IElbvatobs— Dio&BX  or  Care  Kkquirkd  of  Pjcbbon  Dbino. — An  eleva- 
tor for  the  carriage  of  per^ions  is  not  supposed  to  be  a  place  of  danger 
to  be  approached  with  great  cantion.  On  the  contrary,  it  may  be  a»- 
«MBed,  when  the  door  is  open,  to  be  at  a  place  which  may  be  safely 
entered,  witfaoot  making  any  fecial  examiaation  or  stopping  to  look 
and  listen. 

AjEVATOKS—ConrTBIBUTORT    NSGLIOBNOB    IN   UsiNO  WHBN  QoESTION  FOR 

Jumx.  —  Wlien  a  person  entitled  to  use  an  elevator  is  injured  by  fall.ug 
down  the  shaft  thereof  into  which  he  walked  under  the  supposition  that 
lie  wee  stepping  into  the  elevator,  because  the  door  tliereof  was  open 
and  the  bar  pulled  back,  although  it  was  so  dark  that  he  could  not  see 
whether  the  elevator  was  there  or  not,  the  question  of  whether  or  not  he 
was  guilty  of  contributory  negligence  in  walking  into  the  shaft  without 
first  ascertaining  if  the  elevator  was  at  that  place  is  propel^  enbmitted 
to  the  jury  for  its  determiuation. 

CoMTRiBUTOBY  Neglioknce,  WHKif  QuiSTiON  FOB  JuBT.  — When  coneide^ 
able  doubt  exists  as  to  whether  or  not  the  plaintiff  is  guilty  of  contribn* 
tory  negligence,  that  question  should  be  submitted  to  the  jury  for  ita 
determination. 

Blbvatobs  —  Care  Rbquibed  in  Management  of.  —  The  owner  of  an  ele- 
vator must  operate  it  with  reasonable  care  and  vigilance,  and  one  having 
the  right  to  use  it  may  assume  that  this  duty  is  faithfully  performed, 
and  he  is  not  required  to  exerci^  that  degree  of  oore  and  caution  which 
could  properly  be  demanded  of  him  uader  other  circumstances. 

JbJKWiClOBB  —  NeGUOBNCS  IN  MaHAGEMBNT  OF  —  LlABlLlXr  IN  DtAMAGBS.  — 

In  an  action  to  recover  for  injury  received  in  falling  down  an  elevator 
•haft,  when  the  accident  is  caused  solely  by  the  negligence  of  the  owner 
and  operator  of  the  elevator,  the  jury,  in  estimating  the  damages,  is  at 
liberty  to  consider  the  health  and  condition  of  the  plaintiff  before  the 
accident  aa  compared  with  his  present  condition  in  consequence  thereof, 
and  whether  or  not  the  injury  received  is  in  ita  nature  peroumeni^  and 
kow  far  it  ia  calculated  to  disable  him  from  engaging  in  those  pnrsnitc 
wad  •mploymenta  lor  which*  in  the  absence  of  uch  iiyiiry,  hw  would 
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hK99  Vmo  foalilM,  and  aIm  to  ooarfder  th*  phyriinil  and  neataf  wiftiiag 
t»  whkk  ke  ««i  Mbjeoted  by  ravoB  of  ateh  injuzy^  and  i»  aUov  «Mk 
dAouMCoa  ••  will  1m*  faix  and  jdst  onrnpaniMition  for  tb*  injiury  ■unfa  in  an, 

Aemni  to  reco^nr  damages  for  injtnieg  fosiained  in  InllirTg 
dovQ  an  derator  shaft.  The  folloving  instmetions  relenred 
to  ift  tbe  opinion  were  given  at  tlie  request  of  plaintiff: 
^*1.  The  plaintiff  prays  the  court  to  instruct  the  jury  that  if 
they  find  that  the  defendant  is  the  owner  of  the  building  at 
the  corner  of  Sharp  and  Lombard  streete,  described  in  the 
evidence;  that  it  has  constructed  an  elevator  in  the  said  build* 
ing,  which  for  a  period  of  about  six  years,  with  the  knowledge  of 
the  defendant,  has  been  nsed  by  the  tenants  of  said  buiLiing, 
then*  customers  and  employees,  for  passenger  service;  that  the 
plaintiff,  at  the  time  of  the  injury  complained  of,  was  an  em* 
ployee  of  Elraa  Rohr,  who  was  a  tenant  in  said  building;  that 
upon  each  floor  of  said  building  at  the  entrance  of  said  ele- 
vator there  is  placed  a  sliding  door  with  a  bar  across  the 
same;  that  the  said  sliding  door  and  bar  are  placed  at  the 
entrance  of  said  elevator  for  the  purpose  of  being  opened  as 
the  elevator  reaches  the  respective  floors  of  said  building  to 
take  in  passengers,  and  to  be  closed  as  the  elevator  leaves  the 
eame  to  prevent  accident;  and  that  the  plaintiff,  on  the  twenty-- 
fourth  day  of  March,  1890,  left  the  workshop  of  the  said  Rohr» 
and  approached  the  entrance  to  said  elevator,  and  the  cross- 
bar had  been  thrown  back  at  the  said  entrance  and  the  slid- 
ing door  thrown  open,  and  tbe  plaintiff  was  in  the  act  of 
descending  upon  the  said  elevator  when  he  was  precipitated 
to  the  basement  below;  and  if  they  further  find  that  the 
approach  to  the  elevator  was  not  sufficiently  lighted  to  enable 
any  one  exercising  ordinary  prudence  to  detect  the  absence 
of  the  elevator;  that  the  servant  who  was  in  charge  of  the  ele- 
vator had  left  the  custody  thereof^  and  that  the  plaintiff  was 
exercising  reasonable  and  ordinary  caution  at  the  time  of  the 
accident^  and  the  said  injury  was  occasioned  by  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant, 
then  the  phirntiff  is  entitled  to  a  verdict  2.  If  the  jury 
find  for  the  plaintiff,  in  estimating  the  damages  they  ara 
at  liberty  to  consider  the  health  and  condition  of  the  plain- 
tiff before  the  injuries  complained  of»  as  compared  with  his 
present  condition  in  consequence  of  such  injuries,  and 
whether  the  said  injuries  are  in  their  nature  permanent,  and: 
bow  far  they  are  calculated  to  disable  the  plaintiff  from  en* 
gaging  in  those  pursuits'  and  employments  for  which,  in  the 
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absence  of  said  injuries,  he  would  have  been  qualified;  and 
also  the  physical  and  mental  suffering  to  which  he  was  sub- 
jected by  reason  of  said  injuries,  and  to  allow  such  damages 
as  in  the  opinion  of  the  jury  will  be  a  fair  and  just  compensa- 
tion for  the  injuries  which  they  may  find  the  plaintiff  has 
sustained,"    Judgment  for  plaintiff,  and  defendant  appealed. 

Robert  Ludlow  Preston  and  J*  A.  Preeton^  for  the  appellant. 

Bernard  Weisenfeld^  John  Prentiss  Poe^  attorney-general^  and 
Isidor  Rayner^  for  the  appellee. 

Fowler,  J.  The  appellant,  who  was  defendant  below,  owns 
a  building  in  the  city  of  Baltimore,  which  is  occupied  by  a 
number  of  tenants  for  business  purposes.  There  is  an  eleva- 
tor in  this  building  which  was  used  both  for  passengers  and 
freight. 

The  plaintiff,  now  appellee,  was  employed  by  one  of  these 
tenants,  and  was  seriously  injured  by  falling  from  the  fourth 
floor  to  the  cellar  through  the  elevator  shaft. 

For  the  injuries  thus  sustained  the  plaintiff  sued  the  de- 
fendant in  the  superior  court  of  Baltimore  City,  and  recovered 
judgment.     From  this  judgment  the  defendant  has  appealed. 

The  two  questions,  as  usual  in  cases  of  this  kind,  are: 
1.  Was  the  defendant  guilty  of  negligence?  and  2.  Was  the 
plaintiff  guilty  of  contributory  negligence? 

At  the  close  of  the  testimony,  both  parties  having  produced 
witnesses  to  sustam  their  respective  contentions,  the  plaintiff 
offered  two  prayers,  which  were  granted,  and  the  defendant 
seven,  four  of  which  were  rejected  and  three  granted.  Inas- 
much as  defendant's  first  prayer  is  a  demurrer  to  the  evi- 
dence, it  will  be  necessary  to  examine  the  testimony  at  length. 

At  the  time  of  the  accident  the  plaintiff  was  working  for  a 
tenant  of  the  defendant.  He  was  proceeding  up  the  stairway 
to  the  place  of  business  of  his  employer  on  the  fourth  floor, 
when  he  heard  the  elevator  going  up  the  shaft.  When  he 
arrived  at  the  fourth  floor,  he  heard  the  elevator  thrown  open 
on  that  floor.  Having  accomplished  the  object  of  his  visit, 
he  returned  to  take  the  elevator,  which  was  just  outside  the 
door  of  his  employer's  office.  His  testimony  was  that  he 
could  not  see  at  all  in  the  hall,  and  having  heard  the  elevator 
go  up,  the  door  of  the  elevator  being  open  and  the  bar  back, 
he  was  sure  the  elevator  was  in  its  place.  He  stepped  in  to 
take  the  elevator,  and  fell  down  five  floors,  into  the  basement. 
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and  was  seriously  and  permanently  injured,  as  set  forth  in 
the  testimony. 

^  This  elevator  was  used  every  day  for  the  people  employed 
by  the  various  tenants,  and  the  boy  in  charge  of  it  who  was 
employed  by  the  defendant,  daily  brought  down  the  working 
people  from  the  upper  stories  of  the  building.  There  was  a 
painted  window  on  one  side  of  the  elevator,  and  it  was  ^ery 
dark  there;  there  was  no  gaslight  there,  and  the  distance 
from  the  door  out  of  which  the  plaintiff  came  on  his  way  to 
lake  the  elevator  is  only  about  two  feet  from  the  elevator  door. 
On  re-examination,  the  plaintiff  said  he  heard  the  elevator 
door  thrown  open;  that  he  was  sure  the  elevator  was  there, 
and  that  it  was  bo  dark  that  he  could  not  see  whether  it  was 
there  or  not.  The  elevator  boy  was  not  in  charge  at  the  time 
of  the  accident,  nor  was  he  aware  of  it  until  informed  by  one 
of  the  witnesses. 

Several  of  the  plaintiff's  witnesses  testified  that  this  boy 
did  not  attend  to  his  duties  properly,  and  that  he  was  fre- 
quently called  when  he  was  not  at  his  post.  The  attention  of 
the  defendant,  through  its  cashier,  was  called  to  these  facts, 
and  also  to  the  fact  that  the  shaft  was  frequently  left  open. 
The  place  around  the  elevator  door  was  dark  when  coming  out 
of  a  light  room. 

On  the  part  of  the  defendant  it  was  shown  that  on  the  day 
of  the  accident  the  elevator  boy  left  the  building  before  twelve 
o'clock,  and  went  to  his  dinner.  The  boy  testified  that  on 
that  day  he  cut  off  the  water,  and  put  the  elevator  in  the 
cellar.  On  his  return,  he  found  the  plaintiff  lying  in  the  cel- 
lar, and  the  elevator  at  the  sixth  floor  of  the  building.  He 
did  not  know  how  the  elevator  got  there,  but  said  that  "  the 
people''  would  run  the  elevator  when  he  was  at  dinner,  and 
that  one  of  the  workmen  told  him  that  some  of  the  people, 
**  whoever  it  was,"  did  not  keep  the  gates  fastened.  One  of 
the  witnesses  testified  that  this  boy  was  a  worthless  and  care- 
less fellow,  '^  and  that  he  was  a  most  disgraceful  liar." 

The  defendant  also  offered  testimony  tending  to  show  that 
the  elevator  in  question  was  an  ordinary  freight  elevator,  and 
that  it  was  not  safe  for  passengers,  and  the  cashier  of  the  de- 
fendant denied  that  he  had  been  warned  of  the  danger.  He 
believed  that  Ross,  who  was  in  charge  of  the  elevator,  was  a 
oorrect  boy,  and  be  had  given  him  repeated  instructions  that 
the  elevator  should  be  used  only  for  freight.  The  people  in 
the  building  had  often  run  the  elevator  themselves.     He  ad- 
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xnitted,  Tiowever,  tbat  he  knew  fhe  eltvtttor  had  been  need  tm 
A  passenger  elevator  to  carry  the  people  employed  in  the  build* 
ing,  but  he  said  he  was  nnder  the  impression  tbat  fhe  defend<^. 
ant  bad  no  control  over  it.  Although  he  was  aware  the  eierator 
was  so  used  for  six  years',  he  never  i^ave  notice  of  any  kiiid 
that  It  was  for  freight  alone. 

Upon  these  and  other  facts,  not  necessary  farther  to  refer 
to,  it  was  submitted  to  the  jury  by  the  instracttons  of  the 
court  to  find  whether  the  defendant  was  guilty  of  negligence, 
and,  if  so,  whether  the  plaintiff  was  guilty  of  snob  contribfi> 
tory  negligence  as  would  prevent  him  from  recovering,  not* 
withstanding  the  negligence  of  the  defendant 

In  the  first  place,  it  is  very  clear  from  the  foregoing  recital 
of  the  facts  given  in  evidence  that  there  was  testimony  before 
the  jury  tending  to  prove,  if  the  jury  believed  it,  that  the  de- 
fendant did  not  use  tbat  reasonable  caution  and  vigilance 
which  is  required  in  the  management  of  an  elevator,  which  like 
the  one  described  by  the  witnesses  was  used  both  for  passen* 
gers  and  freight.  The  elevator  was  in  charge  of  and  operated 
by  the  defendant's  agent,  and  it  was  bound  at  all  times  to  use 
reasonable  caution  and  care  to  make  the  elevator  safe  for  all 
persons  who  had  a  right  to  use  it,  or  who  did  in  fact  use  it 
with  defendant's  knowledge  and  consent:  Engel  v.  Smith,  8S 
Mich.  1;  21  Am.  St.  Rep.  549. 

This  reasonable  rule  is  also  laid  down  in  Shearman  and 
Redfield  on  Negligence,  sec.  719,  where  it  is  said  that,  although 
elevator  shafts  and  openings  are  now  very  generally  used  in 
warehouses  and  other  places  of  business,  they  are  dangerous, 
especially  if  located  in  dark  places,  or  in  such  close  proximity 
to  doors  tbat  a  person  entering  the  door  may  step  into  them 
unawares;  and  it  is  also  said  that  ^  when  elevatore  remaia 
under  the  control  of  the  owner  of  the  building  he  is  liable  to 
his  tenants  for  any  defect  in  them,  their  appointments,  or  their 
management,  which  reasonable  care  and  vigilance  would  have 
prevented.'* 

It  must  be  admitted  that  the  exercise  of  the  most  ordinarv 
care  by  the  defendant  in  this  case  would  have  resulted  in 
keeping  the  elevator  door  closed,  and  in  preventing  the  injury 
to  the  plaintiff. 

But  in  regard  to  the  other  question,  whether  the  plaintiff 
wan  guilty  of  contributory  negiigenoe,  there  is  more  difficulty 
and  doubt. 

Ordinarily,  of  course,  the  question  of  negiigenoe  ie  one  t&t 
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t^  joT7i  ^^^  flmnetimes  it  becomes  the  duty  of  the  court  to 
instnict  tbein  thiit  in  spite  of  the  negligence  of  the  defendant 
tbe  plaintifT  cannot  recover.  The  court,  however,  will  never 
Msame  this  responsibility  nnless  the  ease  is  a  very  clear  one 
and  presents,  as  was  said  in  the  case  of  OuTnherland  Valley 
R,  R.  Co,  V.  Hauffam^  61  Md.  63,  48  Am.  Rep.  88,  and  others 
decided  by  this  court,  ••some  prominent  and  decisive  act  in 
regard  to  the  effect  and  character  of  which  no  room  is  left  for 
ordinary  minds  to  differ."  The  act  relied  on  here  to  show 
contributory  negligence  on  the  part  of  the  plaintiff  is  the  one 
established  by  his  own  testimony,  namely,  that  he  walked 
into  the  elevator  shaft  without  looking  to  see  if  the  elevator 
was  there.  He  testified  that  he  could  not  see  at  all,  but  that 
h»  was  snre  with  the  door  open  and  the  bar  back,  the  elevator 
was  in  its  place;  and  that  it  was  so  dark  he  could  not  see 
whether  it  was  there  or  not.  He  does  not  say  —  he  was  not 
asked  to  say  — whether  he  could  see  whether  the  elevator  door 
was  open,  and  the  bar  pulled  back.  The  fair  inference  from 
his  testimony  is,  that  he  could  see  that  tbe  elevator  door  was 
open,  but  could  not  see  whether  the  elevator  was  or  was  not 
in  its  place.  He  says,  "the  door  being  open,  and  the  bar 
back ''  he  was  sure  the  elevator  was  there. 

It  must  be  remembered  that  the  hall  was  dark  in  front  of 
the  elevator,  and  that  the  distance  from  the  door  of  the  eleva- 
tor  to  the  door  from  which  the  plaintiff  came  was  only  one  or 
two  steps,  or,  as  the  witnesses  say,  from  eighteen  inches  to  two 
feet.  He  had,  therefore,  bat  a  moment  either  to  look  or  to 
think. 

In  the  case  of  Tousey  v.  RoberU^  114  N.  Y.  316,  11  Am.  St 
Rep.  655,  it  is  said  that  ^'au  elevator  for  the  carriage  of  per- 
sons is  not  like  a  railroad  crossing  at  a  highway,  supposed  to 
be  a  place  of  danger,  to  be  approached  with  great  caution; 
but,  on  the  contrary,  it  may  be  assumed,  when  the  door  is 
opened  by  an  attendant  to  be  a  place  which  may  be  safely 
entered  without  stopping  to  look,  listen,  or  make  a  special  ex* 
amination." 

And  in  DawBon  v.  Sloane,  49  N.  Y.  Sup.  Ct  804,  affirmed  in 
100  N.  Y.  620,  it  was  held  that  where  a  tenant  In  an  apartmefit 
house  saw  the  owner's  elevator  boy  sitting  in  a  nodding  posi- 
tion, and  plaintiff,  supposing  the  platform  to  be  in  its  place, 
but  failing  to  inquire  or  stop  to  examine  and  see,  stepped  in 
and  fell  to  the  bottom  of  the  shaft,  it  was  held  to  be  for  the 
Jury  to  decide  if  the  appearances  were  not  such  as  to  throw 
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the  plaintiff  off  bis  guard;  and  a  verdict  for  the  plaintiff  was 
Bustained,  In  the  course  of  its  opinion  in  the  case  just  cited, 
the  court  of  appeals  of  Nev?  York  say:  *^The  injury  occurred 
from  the  plaintiff  stepping  into  and  falling  down  the  well  of 
an  elevator,  when  the  elevator  carriage  was  at  an  upper  floor. 
•  •  •  •  The  elevator  faced  the  street  door.  The  plaintiff  walked 
from  the  street  door  toward  the  elevator.  He  saw  that  the 
elevator  door  was  open,  as  he  had  often  seen  it  before,  and 
that  the  boy  who  ran  the  elevator  was  sitting  by  the  elevator. 
There  was  no  gas  burning  at  the  place.  It  was  so  dark  that 
the  plaintiff  could  not  see  the  boy's  face,  although  be  saw  him 
in  a  nodding  position.  The  plaintiff,  supposing  the  platform 
to  be  there,  stepped  inside  and  fell  to  the  bottom.  It  is  claimed 
that  under  these  circumstances  it  was  apparent  that  there 
was  danger,  and  that  the  plaintiff  should  have  taken  precau- 
tions, such  as  feeling  whether  the  carriage  was  there,  or  wak« 
ing  the  boy  to  ask  him  as  to  that  fact,  or  getting  in  some  other 
way  information  upon  which  he  could  safely  proceed.  This 
position  is  not  valid."  It  is  for  the  jury,  says  the  court,  to 
detormine  whether  and  to  what  extent  the  piaiutiff  might  rely 
.  on  the  appearances  presented. 

And  so  we  are  of  opinion  that  the  court  below  properly  left 
It  to  the  jury  to  find  whether,  under  all  the  circumstances  of 
this  case,  the  plaintiff  had  a  right  to  assume  that  the  elevator 
was  at  the  fourth  Boor  where  he  stepped  into  the  shaft.    ' 

We  do  not  mean  to  say  it  is  a  clear  question,  but,  on  the 
contrary,  as  we  have  already  said,  it  is  one  of  considerable 
doubt  whether  the  conduct  of  the  plaintiff  constitutes  such 
contributory  negligence  as  should  prevent  him  from  recover* 
ing;  and  where  such  doubt  exists,  the  question  of  contributory 
negligence  is  one  of  fact,  to  be  determined,  as  it  was  in  this 
case,  by  the  jury:  Cumberland  Valley  R,  IL  Co.  v.  Maugans^  61 
Md.  53;  48  Am.  Rep.  88. 

It  was  undoubtedly  the  duty  of  the  defendant  to  operate  the 
elevator  in  question  with  reasonable  care  and  vigilance:  Engel 
V.  Smithy  82  Mich.  1;  21  Am.  St.  Rep.  649;  Shearman  and 
Redfield  on  Negligence,  sec.  719;  and  the  plaintiff  had  a  right 
to  assume  that  this  duty  would  be  faithfully  performed. 

So  assuming,  he  would  not  be  required  to  exercise  that  de- 
gree of  caution  which  could  properly  and  fairly  be  demanded 
of  him  under  other  circumstances.  It  is  a  sound  rule  of  law, 
says  Mr.  Beach  in  his  work  pn  Contributory  Negligence,  page 
41|  that  it  is  not  contributory  negligence  not  to  look  for  dan- 
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ger  when  there  is  no  reason  to  apprehend  any.  This  principle 
is  forcibly  illustrated  and  applied  in  the  recent  cases  of  BaU 
timore  ete.  R.  R.  Co.  y.  8taU,  60  Md.  463,  and  Philadelphia  etc. 
R.  R  Co.  y.  Andenofiy  72  Md.  523;  20  Am.  Bt  Rep.  483. 

The  first  prayer  granted  on  the  part  of  the  plaintiff  fully 
and  fairly  submitted  to  the  jury  the  question  of  negligence 
and  contributory  negligence,  and  the  second  properly  in- 
structed them  on  the  measure  of  damages. 

The  defendant's  first  prayer  asked  the  court  to  say  that 
there  was  no  legally  sufficient  evidence  of  negligence,  and  the 
second  and  third,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  was  not  entitled  to  recover. 

In  view  of  the  authorities  above  cited,  and  for  the  reasons 
we  have  already  given,  we  are  of  opinion  that  these  prayers 
of  the  defendant  were  properly  refused  and  those  of  the  plain* 
tiff  were  properly  granted. 

Defendant's  seventh  prayer  was  properly  refused,  because, 
as  we  have  seen,  there  was  evidence  before  the  jury  tending 
to  show  {hat  the  defendant  did  authorize  the  use  of  the  eleva* 
tor  for  carrying  passengers.  Defendant's  special  exception  to 
plaintiff's  first  prayer,  on  the  ground  that  there  was  no  evi- 
dence of  the  right  of  the  plaintiff  to  use  the  elevator,  is  not 
properly  before  us,  because  it  is  not  contained  in  the  bills  of 
exception  signed  and  sealed  by  the  trial  judge. 

Finding  no  error,  the  judgment  appealed  from  will  be 
affirmed*  ^_^^ 

Elxvatobs^ DsoBBB  ov  Garb  Ubqui&bd  XV  Makaokkbut  of.  —A  per- 
BBQ  nmniog  an  elerator  in  hu  plaoe  of  basiaesa  mast  be  held  to  uodertaka 
to  carry  persons  riding  therein  as  safely  as  human  skiU  and  foresight  can  do: 
Treadwell  t.  WHttier,  SO  CaL  575;  13  Am.  St.  Rep,  175,  and  note.  An  ele- 
▼ator  for  the  carriage  of  persons  is  not  supposed  to  be  a  place  of  danger  to 
bo  approached  with  great  cantion,  bat  it  may  be  assumed  that  when  the  docnr 
Is  thrown  open  the  place  may  be  safely  entered  without  special  examinations 
TonaeffT.  Bobertt,  lU  N.  T.  312;  11  Am.  St.  Rep.  655.  and  note.  See  Patter' 
mm  T.  Bemenway^  148  Mass.  94;  12  Am.  St.  Rep.  523,  and  MoU  t.  Rivenide 
Storage  ete*  Co.,  82  Mich.  889,  for  discussions  as  to  the  liability  of  landlorda 
for  person  falling  through  unguarded  elevator  shafts. 

GoRTaiBUTOBT  Nbqliobncb  —  Whbn  QaisTioN  voa  CouBT.  —  When  no 
other  inference  than  that  of  negligence  can  be  drawn  from  the  evidence,  it 
shonld  be  declared  by  the  court  as  a  matter  of  law:  Corcoran  v.  Si,  Louie  etc 
Itp  Cto.,  106  Ma  399;  24  Am.  St.  Rep.  394^  and  note;  Weber  t.  Kaneae  City 
ete.  B^p  CCk,  100  Ma  194;  18  Am.  St.  Rep.  641.  The  want  of  contribuUnry 
■sgligenoe  onay  be  declared  by  the  oourt  aa  a  matter  of  law,  when  there  are 
BO  facts  in  evidence  from  which  aa  inference  of  negligence  may  be  drawn: 
MeDonald  v.  Idrng  lelamd  E.  JL  Ok.  116  N.  7.  646;  15  Am.  St.  Rep.  437, 
and  note. 
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•vid«no»ol  ccMfcribateiy  ]M|^«De*  isM  i^aia.  m  U  Kmum n*  ^abi  ift  tlM 
mind  of  a  reaaoaabie  man  it  ahonki  b«  lafb  to  tbe  xury :  NmhUk  r^  QreemvUIt^ 
89  Miw.  22;  30  Am.  St  Rep.  521,  and  note  with  cases  collected. 
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GoBPORATiONB  —  LzxiT  UPON  9rocCi  —  At  oomtnoQ  law;  no  Ifen  exSrti  fai  fiiTor 
flf  »  oerpMrafekm  vpoa  tk*  atook  of  mmy  aiUKa-habler  to  aatiBfy  «r  aaoan 
m  date  dtta  bj  him  ta  tha  aaiopaDy ;  and  ualow  ncii  liaa  ia  eroaked  % 
•tatnte,  by  charter,  or  by  usage  broaght  to  the  knowledge  of  and  acted 
on  by  both  parties,  it  does  not  exist  at  all  When  the  corporation  baa 
no  inch  lien,  it  cannett  resist  or  prevent  a  transfer  of  the  stock  bj  any 
ahaiehoider  to  eoaw  o^a  ebai 

OnaoBJOiojm — Biawt  vo  8kv  0«r  Oiyidbsid  jAaiNon  Dasr  «■  Sixigb> 
fiOLDBB.  —  A  corporation  may  withhold  a  divLlend  and  set  it  off  »^HtI 
a  debt  due  by  a  shareholder  to  it.  In  order  to  do  this  the  dividend 
must  be  payable  ta  the  person  from  whom  the  debt  to  the  oorporation  ia 
demsndabla. 

ODsroR^noiw— Ricnf  to  Skt  Oct  Drvmuio  jaaiaaf  Bnr  b»  Saaa^ 
■OLDBB,  WHKH  Sx'fiKauiSBKJO.  — When  oarporate  stock  has  pasaed  int^ 
the  hand  of  a  third  person  before  a  dividend  has  been  declared^  the  right 
of  the  oorporation  to  set  off  such  dividend  against  the  debt  of  the  origt- 
oal  shaieholder  ia  lost;  for  the  reosoa  that  dtviiieada  deciared  after  aseb 
traasto  of  the  stock  belong  ta  the  aastgnee  and  nat  ta  the  aasignoi^ 

CoBFORATiONS^T&aMSRK  OT  SxcCK.  — Aa  between  vaudor  and  vaodae  ok 
^dgor  and  pledgee  of  stock,  a  transfer  oa  the  books  of  the  corposation 
is  not  essential  to  perfect  an  equitable  title  in  the  vendee  or  pledgee. 

COBPOBATIONS  —  DiviDKNDS,  Who  Kntitlbd  TO.  —  As  between  tfaa  vaader 
and  vendee  or  the  pledgor  and  pledgee  of  shares  of  corporate  stock,  all 
dividends  declared  after  the  sal^  or  pledge  of  the  stock  bsioag  to  tha 
Tsndee  or  pledgee;  even  thoagk  tha  tranafar  baa  act  beea  nocrdad  cm 
the  books  of  the  oorporation. 

CoBPOBATiONS— Dittdbuds,  PATmifT  OF,  TO  pLBBooiL  —  Wbilo  dmdoada 
declared  during  the  pledge  of  corporate  atook  beLoag  ta  tha  pledgee  al- 
though he  is  not  registered  as  owner  oa  the  earporata  books^  yat  if  nat 
so  registered  and  the  corporation  pays  tha  dividend  ia  good  faitk  and 
rndthont  notice  of  ^e  transfer  to  the  pledgor*  tha  paynoaat  ia  a  good  aa« 
as  against  the  corporation. 

CoBPOBATiom  — Libit  oif  fihrooK.  —  A  PLVDomi  who  ftiila  aad  naglaote  ta 
notify  the  corporation  that  ha  holds  its  stock  in  pledgSi  or  to  taka  tha 
proper  ataps  to  seonra  titia  to  tha  atoek  in  hia  ova.  naasab  wiU  nat  b^ 
proteeled  against  tka  Uea  of  the  oorporatian  upon  the  atoek  ta  aaaoxa 
tha  payment  of  an  indebtednasa  ooatraatad  to  the  eao^pany  bj  tha 
pledger  in  tha  meaatiaia  aad  aabaeqnently  ta  the  pledge  of  tka  shares. 

OoBFOBATioiit — Plbdqb  ov  Stogk  bt  Pbmdhit.  —  Wh«a  tiM  piasidant  of 
m  oorporation  pledgee  iua  iaduridaal  atoek  tharaiB,  whilp  not  au^igad  ia 
iti  business  aad  nat  aodng  in  fass  oapaet^  aa  preaidaot  and  without 
making  a  traaafar  timreof  on  tha  boolcs  oC  the  aampaaj,  hia  knovladga 
of  the  transaction  is  not  binding  on  the  corporation. 
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Goitfii&ArMj^  w&dBV  Pabot  t»  a  Sua;  bM»  like  OTiery  ofcliar  farty  thartto 
notice  of  everythixig  4iiec1o3ed  bgr  the  record;  lieiice  it  hai  notioe  of  aa 
assignment  of  its  corporate  stock  disclosed  thereby. 

OOvroRATioifs ~ Plisos  ov  Btook— Bi«Bn  of  Pua)o«B.  —  Whva  tho 
ptipem  Mlatng  feoa  pbdgs  of  B«varata  iteok  <ul  teaiiwir  the  debt  for 
whioh  thmtkoek dapledjgBd,  ♦beetateioflat of  the  apadficdebt  ftwaa  pledged 
to  secure  loonfeained  in  a  eabseqneat  assignment  of  the  same  stock  by  the 
pledgor  to  a  thirt\  party,  is  merely  es  parte  and  cannot  impair  the  righti 
di  tSie  orignial  pledgee. 

William  L.  Marbury  and  W^  L  CroaSf  for  the  appellantfl. 

Jxihn  Prentiss  floe,  attornsy-gsneral^  tmd  William   Pinkney 
WkytSf  for  the  appellees. 

McSfis&SY,  J.  When  this  case  was  last  hefore  us  (73  McL 
5S0},  Um  order  ratifjioig  the  auditor's  report  was  affirmed  in 
part  and  xeTorsed  in  part»  and  the  cause  was  remanded  that 
a  iiew  audit  noight  be  atated  in  conformity  to  the  decision 
then  rendered.  By  that  decision  sundry  claims  against  the 
North  Branch  Company  were  held  to  be  just  debts  due  by  that 
coiupany,  and  were  directed  to  be  paid  in  full  out  of  the  fund 
in  court.  The  balance  of  the  fund  was  declared  to  belong  to 
the  stockholdens  of  the  North  Branch  Company;  and  it  was 
ordered  and  decreed  that  this  balance  should,  in  the  new 
audit,  be  distributed  pro  rata  amongst  those  atockholders. 
After  the  record  had  been  remanded  and  had  reached  the 
lower  court,  a  new  audit  was  stated,  wherein  all  the  debts  due 
by  the  North  Branch  Company  were  allowed  out  of  the  fund, 
and  the  balance  distributable  to  the  shareholders  was  ascer- 
tained to  be  $20,370.04.  William  A.  Brydon  at  one  time 
owned  48S  shares  of  the  stock;  15  shares  were  held  by  other 
persons,  ahiedy  to  qualify  them  as  directors,  and  Gemmell  and 
Sinclair  hold  the  remaining  497.  Attorney-General  Poe  and 
Mr.  William  WaUh,  who  conducted  the  litigation  for  Brydon 
from  the  beginning  of  the  protracted  controversy  now  nearly 
at  an  end,  filed  an  order  entering  to  their  own  use  one  third 
of  the  amount  to  which  Brydon's  stock  was  entitled,  and 
Hejiry  G.  Davis  and  Company  filed  a  petition  claiming,  as 
assignees  of  Brydon's  stock,  the  dividend  payable  thereon. 
The  certificates  of  stock  were  produced,  and  upon  the  back  of 
each  certific^tte  there  was  written  a  full  assignment,  dated 
November  13, 1888,  and  duly  executed  by  Brydon.  No  trans- 
fers were  ever  made  on  the  books  of  the  company.  Gemmel] 
and  Sinclair,  the  minority  stockholders,  filed  a  petition  in  the 
casey  alleging  that  Brydon  was  insolvent,  and  claiming  tliat 
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he  was  a  debeor  to  the  North  Branch  Company  in  an  amonni 
exceeding  twenty  thousand  dollars.  They  prayed  that  this 
alleged  indebtedness  might  be  set  off  against  the  dividend 
distributable  to  Brydon's  stock.  The  auditor  allowed  the 
claim  of  Messrs.  Poe  and  Walsh,  and  distributed  the  balance 
of  the  Brydon  stock  dividend  to  abide  the  further  order  of 
the  court.  The  circuit  court  of  Baltimore  City  ratified  the 
audit,  and  awarded  the  balance  of  the  fund  so  audited,  to 
abide  its  further  order,  to  Henry  Q.  Davis  and  Company  and 
Mrs.  Susan  V.  Brydon,  the  wife  of  William  A.  Brydon.  From 
this  order  Gemmell  and  Sinclair  took  the  pending  appeal. 

There  was  some  additional  evidence  taken  relative  to  the 
ownership  of  Brydon's  stock.  It  appears  from  this  evidence 
that  Brydon's  stock  was  first  pledged  by  him  to  Henry  G. 
Davis  and  Company  on  August  27, 1874.  No  assignment  was 
then  indorsed  on  the  certificates,  but  the  certificates  were 
placed  by  Brydon  in  an  envelope,  and  were  delivered  to  one 
of  the  members  of  the  firm  of  Henry  Q.  Davis  and  Company, 
and  upon  or  accompanying  the  envelope  was  this  memoran- 
dum, viz.:  **  August  27, 1874.  Five  hundred  and  three  shares 
stock  of  the  North  Branch  Company  William  A.  Brydon  placed 
in  the  hands  of  W.  R.  Davis  as  collateral  for  certain  advances 
by  H.  Q.  Davis  &  Co.  Received  August  27,  1874,  four  hun- 
hundred  dollars.  W.  A.  Brydon."  Subsequently  the  assign* 
ment  of  November  13,  1888,  was  written  on  the  certificateSi 
which,  since  their  delivery  on  August  27, 1874,  have  been  con* 
tinuously  in  the  possession  of  Henry  G.  Davis  and  Company. 
Brydon  testified  that  the  assignment  was  made  for  the  par* 
pose  of  pledging  the  stock  as  collateral  security  for  the  pay* 
ment  of  the  Gouverneur  lien,  and  for  a  loan  of  four  hundred 
dollars;  though  Henry  G.  Davis  and  Company  claim  that  the 
pledge  was  intended  to  secure  numerous  other  items  of  in* 
debtedness  on  the  part  of  Brydon  to  them.  It  further  appears 
that  on  the  twenty-eighth  day  of  October,  1876,  Brydon  er* 
ecuted  the  following  transfer  of  the  same  stock  to  his  wife, 
viz.:  "For  value  received,  I  hereby  assign  and  transfer  to 
Susan  V.  Brydon  four  hundred  and  ninety-two  shares  of  the 
capital  stock  of  the  North  Branch  Company,  being  certificates 

No said  stock  being  now  held  by  H.  G.  Davis  A  Co. 

as  collateral  security  for  the  payment  of  the  Gouverneur  de- 
cree, viz.,  $5,932.92  for  which  they  hold  my  note  dated  June 
11,  1875.  Witness  my  hand  and  seal  this  twenty-eighth  day 
of  October,  1876."    This,  he  testified,  was  intended  as  a  eol- 
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lateral  security  for  his  indebtedneBi  to  her.  The  Goayemeur 
Uen  has  been  paid  off  and  discharged.  It  was  allowed  as  a 
yalid  claim  against  the  North  Branch  Company  on  the  former 
appeal  in  this  case;  and  the  four  hundred  dollars  according 
to  Brydon's  testimony,  have  likewise  been  settled.  That  Bry- 
don  was  justly  indebted  to  his  wife  when  he  executed  this 
transfer  to  her  does  not  admit  of  a  doubt  That  he  was  also 
indebted  to  Henry  6.  Davis  and  Company  for  large  advances 
made  by  them  to  him  is  equally  certain. 

As  the  case  now  stands,  there  are  three  claimants  to  the 
fund  constituting  the  dividend  on  the  Brydon  stock,  namely, 
the  North  Branch  Company,  represented  by  its  minority  stock- 
holders: Henry  G.  Davis  and  Company,  and  Mrs.  Susan  V. 
Brydon,  though  there  is  no  contest  between  the  latter  two; 
for,  whilst  they  both  claim  the  fund,  they  do  not  claim  it  as 
against  each  other,  but  as  against  the  North  Branch  Com- 
pany. If  Davis  and  Company  are  entitled  to  the  dividend,  or 
if  Mrs.  Brydon  is  entitled  to  it,  the  claim  of  the  North  Branch 
Company  must  fall.  If  they  be  not  entitled  to  it,  the  North 
Branch  Company  will  be,  provided  Brydon  is  actually  in- 
debted to  it  as  alleged. 

So  far  as  the  appellants  are  concerned,  it  makes  no  differ- 
ence whether  the  dividend  on  the  Brydon  stock  rightfully 
belongs  to  Davis  and  Company  or  to  Mrs.  Brydon.  Unless 
the  North  Branch  Company  —  the  body  corporate,  not  Gem- 
mell  and  Sinclair,  as  indivividual  stockholders  —  has  a  lien 
on  the  dividend,  which  lien  is  prior  in  its  equities  to  the 
claims  of  Davis  and  Company  and  Mrs.  Brydon,  the  conten- 
tion of  the  appellants  cannot  be  sustained.  Naturally,  there- 
fore, the  first  question  which  presents  itself  is,  assuming  that 
Brydon  is  indebted  to  the  North  Branch  Company  in  an 
amount  twice  as  large  as  the  dividend,  what  claim  or  lien  has 
the  company  on  that  dividend  ?  There  is  no  lien  reserved  in 
the  charter  of  this  company  (Act,  1867,  c.  309),  or  even  in 
its  by-laws,  in  favor  of  the  corporation  upon  the  stock  of  any 
shareholder  to  satisfy  or  secure  a  debt  due  by  him  to  the  com- 
pany. No  such  lien  exists  at  common  law:  Angell  and  Ames 
on  Corporations,  sees.  855,  569;  Cook  on  Stocks  and  Stock- 
holders, sec  521;  Masstuhuseits  Iron  Co.  v.  Hooper^  7  Cush. 
183;  and  unless  created  by  statute,  or  by  the  charter,  or,  per- 
haps, in  some  instances,  by  a  usage  brought  to  the  knowledge 
of,  and  acted  on  by  both  parties,  it  does  not  exist  at  all:  Morse 
on  Banks  and  Banking,  505.    As  the  company  had,  and  could 
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have  had  by  impliealioa  or  by  operaiioo  of  law,  no  lien  oa 
Brydon'0  stock  to  secure  the  ddbt  due  by  him  to  it,  it  was  ia 
no  position  to  reeist  or  prevent  a  traiMfer  of  that  Btodk  to 
•ome  one  elae;  but  the  right  of -a  oorporatioii  to  withold  a 
dividend  from  a  stockholder  who  is  indebted  to  it,  rests  upon 
an  entirely  different  principle.  It  is  tiie  right  of  set-off;  for  the 
dividend  is  a  simple  debt  owing  from  the  cor  porn  tion  to  the 
shareholder.  Aa  in  every  other  case  to  which  this  doctrioa 
of  set-off  is  applicable,  the  debt,  that  ia,  the  dividend  due  by 
the  corporation,  must  be  payable  by  it  to  the  person  from 
whom  the  obligation  to  the  corporation  is  demandable.  If  the 
stock  has  passed  into  the  hands  of  a  third  party  before  the 
dividend  has  been  declared,  the  right  of  set-off  is  gone;  be* 
cause  a  dividend  declared  after  a  transfer  of  stock  hae  been 
made  belongs  to  the  aasignee,  and  not  to  Uie  assignor.  Had 
the  stock  in  question  been  assigned  on  the  company's  books, 
and  had  new  certificates  been  issued  in  the  name  of  Davis 
and  Company,  or  Mrs.  Brydon  before  this  dividend  was  de- 
clared, the  right  of  setoff  would  have  been  ineontestably  ex* 
tinguished.  Hae  it,  under  the  circumstances  of  this  case, 
been  preserved  ? 

As  between  vendor  and  vendee,  or  pledgor  and  pledgee,  of 
stock,  a  transfer  on  the  books  of  the  company  is  not  essential 
to  perfect  an  equitable  title  in  the  vendee  or  pledgee:  Nobis  v. 
Turner,  69  Md.  5l9;  Baltimore  etc.  Brick  Co,  v.  Mali^  65  Md. 
96;  57  Am.  Rep.  8u4;  CedL  Nat.  Bank  v.  WatsonUmn  Bank, 
106  U.  B.  217;  Johnston  v.  Laflin,  103  U.  S.  800.  This  prin- 
ciple  is  fully  recognised  by  the  act  of  1886,  chapter  287, 
embodied  in  section  277,  article  23  of  the  code.  By  the  aa- 
signraent  and  delivery  of  certificates  the  title  passed  to  the 
pledgee.  As  between  vendcur  and  vendee  of  shares  of  stock 
it  is  the  settled  rule  that  the  vendee  is  entitled  to  all  the 
dividends  on  the  stock  which  are  declared  after  the  sale  of 
the  stock.  In  other  words,  dividends  belong  to  the  person 
entitled  to  the  stock  when  tlie  dividends  are  declared.  Abev' 
crombie  v.  Riddle^  3  Md.  Ch.  320.  Even  though  the  transfer 
has  not  been  recorded,  the  transferee  has  a  right  to  the  divi- 
dends, as  against  the  transferer:  Cook  on  Stocks  and  Stock* 
holders,  sec.  541.  A  pledgee  is  protected  in  the  same  way 
as  a  purchaser  of  stock:  Cook  on  Stocks  and  Stockholdens, 
sec.  432;  and  consequently  dividends  declared  during  the 
continuance  of  the  pledge  belong  to  him,  though  i\e  is  not 
registered  as  owner  on  the  corporate  books:    Cook  on  Stot^ks 
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and  Sftodkholdon,  see.  438;  HiU  v.N&miaMwanici  Oo^  8  Hun, 
459,  affirmed  in  71  N.  Y.  593.  If  not  M>  register^^l,  and  ih« 
eM|x>raUjn  pajrs  the  dividand  in  good  £aith  and  vithoatno* 
tice  ef  the  tmnB&r  to  the  nominal  owner,  the  ]»ajmeiit  wouVd 
be  undoubtedly  a  good  one;  but  a  pledgee  who  iMglecie  te 
notify  the  corporation  that  he  holda  the  etoek  in  f>Iedge,  or  to 
take  the  proper  etepe  to  secure  title  to  the  stock  in  hia  own 
name,  will  not  be  protected  a^nst  the  lien  of  the  corporation 
open  the  etock  to  eeeure  the  payment  of  an  indebtedness  con- 
tracted to  the  compaiiy  by  the  pledgor  in  the  meaatime,  and 
subsequeatly  to  the  pledge  ot  the  shares:  Cook  on  Stocks  and 
Sbockholdersy  eec.  52& 

ThoQgli  Brjdon,  who  was  the  president  cf  the  North  Branch 
Company,  knew  of  the  transfer  to  Davie  and  Oontpany  and  to 
Mm.  Brydon,  becaase  he  tnade  them,  bie  knowledge  thus  ac- 
quired WB8  not  binding  on  the  company,  he  not  then  beifig 
engaged  in  the  business  of  the  company,  and  not  acting  in 
hie  capacity  of  pnesident:  Windie^Ur  y.  BalHmon  sic.  R.  £. 
'Ca.y  4  Md.  231.  Now,  though  all  the  certificates  of  etock 
held  by  Br3rdon  were  delivered  to  DaTts  and  Company  in 
1874  ^'as  collateral  for  certain  adranoes,"  they  were  not  as- 
signed antil  November,  18&8.  They  were  then  tnansfenrad 
"as  collateral  per  agreement  of  this  date,"  and  a  blank  power 
of  attorney  wae  signed  authorisiug  a  transfiar  to  be  oftade  on 
the  books  of  the  company.  From  that  time  Davis  and  Com- 
pany became  the  equitable  owners  of  the  stock  and  entitled 
to  any  dividends  thereafter  declared  thereon,  unless  eubse- 
^ent  to  that  date  Brydon  oontracted  a  debt  to  the  oonipaay 
whilst  the  latter  wae  in  ignorance  of  the  aesignment.  If 
Brydon  became  indebted  to  the  company  after  November  13, 
1888,  without  the  company  having  notice  or  knowledge  of 
the  aesigmnent  to  Davis  and  Company,  the  latter  would  oat 
in  equity  be  aUowed  to  claim  the  dividend  in  prejudice  of  the 
company's  right  cf  tset-ofi^  because  the  euforoement  of  euch  a 
4daim  under  those  oonditions  would  work  a  fraud  and  an 
injoetioe  upon  the  company.  It  is  not  pretended  that  Bry- 
doa'a  alleged  indebte<1fie8s  to  the  North  Branch  Company 
anoee  niter  November  IS,  1888;  indeed  it  is  dear  from  the 
veeorde  on  the  Ibnner  appeala  that  the  last  item  in  the  claim 
j^pnriet  him  was  not  of  a  later  date  than  1876.  The  compnny 
poasessing,  as  we  have  seen,  no  lien  at  all  upon  the  stock,  and 
Davis nndCbmpany  having  acquired  the  equitable  title  thereto 
in  November,  1888,  and  there  being  no  indebtadnees  con- 
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tracted  by  Brydon  thereafter  to  the  North  Branch  Company, 
the  dividend  when  declared  in  1891  was  dae  and  payable  to 
Davis  and  Company,  who  then  held  the  stock.  The  North 
Branch  Company,  Gemmell  and  Sinclair,  and  every  party  in 
interest  being,  as  we  shall  show  in  a  moment,  fully  apprised 
of  the  claim  of  Davis  before  the  dividend  was  declared,  that 
dividend  cannot  be  retained  by  the  corporation  to  liquidate 
Brydon's  debt  to  it  That  debt  was  not  contracted  on  the 
faith  of  this  dividend.  The  failure  to  transfer  the  stock  on 
the  books  of  the  company  placed  the  company  in  no  worse 
position  as  to  Brydon's  antecedent  indebtedness  to  it  than  if 
the  stock  had  been  regularly  and  formally  assigned  on  the 
transfer^books.  The  omission  to  notify  Qemmell  and  Sinclair, 
or  the  corporation,  earlier  than  they  were  informed,  of  the 
fact  that  Davis  held  the  shares  as  collateral,  misled  no  one, 
and  certainly  did  not  induce  the  corporation  to  trust  or  credit 
Brydon  for  a  single  dollar.  What  equity  has  the  company  to 
withhold  the  dividend  confessedly  payable  to  the  pledgee  of 
the  shares,  and  not  only  to  withhold  it,  but  actually  to  apply 
it  in  payment  of  another  person's  indebtedness? 

Whilst  the  proceeding  is  ostensibly  in  behalf  of  the  North 
Branch  Company,  the  real  object  of  Gremmell  and  Sinclair  is 
to  have  the  dividend  distributed  to  themselves.  Both  they 
and  thb  North  Branch  Company  are  parties  to  this  cause,  and 
have  been  from  the  beginning.  During  the  progress  of  the 
case  and  long  before  the  appeal  in  73  Maryland  was  taken,  it 
appeared  in  the  proceedings  that  Brydon  had  assigned  his 
stock  to  Davis  and  Company  for  their  indemnity,  and  all  the 
parties  to  the  cause  either  actually  knew  or  were  chargeable 
with  notice  of  this  fact  thus  disclosed  by  the  record. 

Is  it  at  all  in  consonance  with  the  principles  which  govern 
courts  of  equity  that  Qemmell  and  Sinclair  should  be  per- 
mitted, in  the  name  of  the  corporation,  to  take  possession  of 
this  fund  for  themselves  when  they  and  every  party  to  the 
cause  knew  before  the  dividend  was  declared  that  Davis  and 
Company  claimed  the  shares,  and  every  incident  of  them,  by 
assignment?  Gemmell  and  Sinclair  are  seeking  to  gain  an 
advantage  for  themselves  personally  by  reason  of  the  failure  of 
Davis  to  have  the  assignment  regularly  entered  on  the  books 
of  the  corporation;  though  had  such  entry  been  made,  they 
would  have  had  no  superior  information  on  this  subject  than 
that  which  they  did  possess,  when,  on  September  19, 1881, 
they  filed  their  petition,  claiming  the  fund  for  the  company. 
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To  decree  that  dividend  to  the  North  Branch  Company  ii 
simply  to  decree  it  to  Geromell  and  Sinclair  in  spite  of  their 
knowledge  that  Davis  and  Company  hold  a  transfer,  dated 
more  than  two  years  before  the  dividend  was  declared,  en- 
titling them  to  that  dividend.  Whilst  the  North  Branch 
Company  was  not  a  going  concern,  it  certainly  was  a  party  to 
the  proceedings  in  this  cause,  and  like  every  other  party 
thereto,  had  notice  of  everything  disclosed  by  the  record;  and 
one  of  the  things  which  the  record  did  disclose  long  before 
the  dividend  was  declared  was  the  assignment  of  Brydon's 
Btock  to  Davis  and  Company.  Had  the  dividend  been  de- 
clared before  the  assignment  was  made,  the  question  would 
be  entirely  different.  Then  the  dividend  would  have  been 
doe  to  Brydon.  Now  it  is  not.  The  pledgee  is  entitled  to 
demand  it  As  against  him  the  company  has  no  superior 
equities. 

But  it  has  been  insisted  that  Davis  and  Company  only 
held  the  stock  as  collateral  security  for  the  Gouverneur  lien 
and  a  debt  of  four  hundred  dollars.  This  Brydon  has  testi- 
fied to.  The  written  memorandum  made  when  the  certifi- 
cates were  delivered  to  Davis  in  1874  does  not  restrict  the 
security  for  those  two  debts,  nor  does  the  formal  and  final 
assignment  made  in  November,  1888.  These  papers  fail  to 
disclose  that  the  stock  was  pledged  for  those  particular  items 
of  indebtedness,  and  none  other.  The  probabilities  are  all 
against  such  a  contention.  Davis  and  Company  had  made 
large  advances  to  Brydon  for  various  purposes  before  Novem- 
ber 18, 1888,  and  it  is  highly  improbable  when  they  procured 
the  assignment  that  they  took  it  as  collateral  for  only  a  por- 
tion of  the  debts  due  to  them  by  Brydon.  There  is  not  suffi- 
cient evidence  in  the  record  to  justify  this  court  in  narrowing 
the  broad  terms  of  the  written  assignment  and  in  confining 
that  assignment  to  the  two  claims  mentioned  by  Brydon.  The 
transfer  made  by  Brydon  to  his  wife  speaks  of  the  previous 
assignment  to  Davis  and  Company  as  collateral  for  the  Gouv- 
erneur claim,  but  that  is  merely  Bry don's  ex  parte  declara- 
tion, and  cannot  have  the  effect  of  impairing  the  rights  of 
Davis  and  Company  under  the  comprehensive  terms  of  the 
transfer  made  to  them. 

In  this  view  of  the  case  it  becomes  unnecessary  to  inquire 
as  to  Mrs.  Susan  V.  Brydon's  claim  to  the  dividend,  or  into 
the  question  of  Brydon's  indebtedness  to  the  North  Branch 
Company.    The  only  appeal  before  us  is  that  of  Qemmell  and 
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Sinclair.  As  the  North  Branch  Companf,  which  ihej  ropre- 
seot,  has  shown  no  reason  for  a  reversal  of  the  order  appealed 
from,  that  order  will  be  affirmed,  without  considering  whetiier 
the  claims  of  Davis  and  Mrs.  Brydon  conflict  with  each  other. 
Order  affirmed,  with  costs. 

OoBFoaATTONS  — LiBii  VPOH  Stook.  —  Iq  the  absence  of  a  contract  or  pro- 
vinoiia  of  tlie  charter  or  by-laws,  a  corporation  baa  no  implied  lien  upon  tho 
•harea  of  a  atoekholder  indebted  to  it  to  eecure  each  indebtedneaa:  J^armerM* 
aCfr  Basik  v,  Wosmom,  48  Iowa,  336;  30  Am.  Rep.  398;  Battk  v.  Pimmm,  68 
Misa.  421;  38  Am.  Rep.  330;  extended  note  to  MwrgoM  ▼.  Baak^  U  Am.  8k 
Rep.S81. 

Oo&FORATTOiai  —  Umkboordbd  Tbatisfbr  of  Stock. — An  unrecorded 
traaafer  of  the  atook  in  a  corporation  is  valid  only  aa  between  the  partiea: 
Ia  re  At-gm  Printing  Oo,^  1  N.  D.  435;  26  Am.  St  R«p.  639;  Duki  v.  OahavAa 
Nmf,  Ooi,  10  Ala.  82;  44  Am.  Dec.  472,  and  note;  Chemiood  NaL  Bank  ▼. 
Cohoell,  132  N.  Y.  250;  See  extended  note  to  DiekinaM  ▼.  CentrtU  NaL  Bauk^ 
37  Am.  Rep.  353;  note  to  W^^fjon  ▼.  Bear  River  etc  Min,  Co,,  63  Am.  Dea  120; 
note  to  Bank  v.  Smailey,  14  Am.  Deo.  530. 

O0RFORATIOK8 — DiviDBiiDS  —  To  WHOK  BKLONO.  —  See  note  to  Phifuzg 
▼.  Murrag,  20  Am.  St.  Rap,  344»  also  extended  note  to  Goodwin  w.  Hwrdg^ 
09  Am.  Dea  7SL 
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KvoAifCi^-SMOKS  Airi>  CrKrKRS,  whbn  Con8titute. — In  order  to  re* 
oorer  damagea  to  property  caosed  by  amoke,  cinders,  and  steam  arising 

from  the  chimney  of  a  boiler  erected  nesr  tha  property  injerad,  tho 
iujnry  snatained  most  be  of  a  character  to  materially  diminiah  tha  yaluo 
of  the  property  or  serionaly  interfere  with  the  ordinary  comfort  or  enjoy- 
■Mot  of  it.  fienee  an  instrootion  that  the  jury  must  find  for  plaintiff 
if  the  injury  complained  of  rendered  the  premises  less  comfortable,  enjoy- 
able, or  useful  than  they  otherwise  would  hare  bean,  is  onoaoou^  aa 
being  misleading  and  entirely  too  generaL 

BviSANCS — Smokb  AJffD  CiMDKRa.  —  In  determining  the  qneatioa  of  nai- 
laace  from  smoke,  cinders,  or  noxious  vapor,  reference  most  always  be 
had  to  the  loealityi  the  nature  of  the  trade,  the  character  of  the  ma* 
ohinery,  and  the  manner  of  vaing  tha  property  prodnoing  the  aaBoyaaoo 
and  injury  complained  of.  In  aooh  caaea  trifling  annoyanoea  and  in* 
oonvenienoes,  suffered  by  persons  dwelling  ia  oitiei^  will  not  be  regarded 
as  nuisances. 

■oBAVCOi — Sbparati  Aotioms  fob  Joint  NmsAHOia.  —It  is  no  defense 
of  a  nniaanca  that  a  great  many  othera  are  committing  similar  acta  of 
nuisance  upon  the  same  property.  Each  and  avncj  ena  ia  tiabia  to  a 
separate  action.  Each  element  of  oontributoiy  injoiy  b  a  part  of  one 
oommon  whole,  and  to  stop  tha  mischief  of  the  wholes  aaoh  part  in  de- 
tail is  anbjeot  to  a  aeparate  action. 

HouAiran — What  Doss  rot  OoNannrni  Dsfsrsb.  •  Ko  plaoe  can  bo 
▼anient  for  carrying  on  a  buainesa  which  ia  a  nnisanas^  and  wh&ok 
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iWtential  mjiiry  to  the  property  of  anetlMr.  ITor  mh  any  «••  ef  oa«V 
•WB  luiA  W  add  W  be  reaeooeble,  whieh  dcprivee  an  adjomiiig  ^wner 
0f  the  U.wtil  nae  and  mijoyment  of  Us  property,  and  thia  without  r^ 
gard  te  the  locality  where  inch  baaineas  is  carried  on,  and  although 
the  business  may  be  lawful,  and  useful  to  the  publio,  and  the  best  and 
appioved  appliaooee  and  methoda  are  used  hi  its  oeaAie*  and 


O.  D,  McFartand  cmd  Peter  J.  Campbell^  for  the  appellant 
Henrt^  IX  Loney  and  W.  H.  Couian^  for  the  appellee. 

BiiiBCQB,  J.  This  i»  an  aetioo  for  damages  brought  by  th» 
appellee  againet  the  appellant  fer  a  Dmsance.  The  defend* 
ant,  at  the  trial,  re8«rted  one  exception,  and  that  was  to  the 
granting  of  the  plaintiff^s  prayer,  and  to  the  rejection  of  two 
prayers  oA^ted  on  his  part.  The  evidence  on  the  part  of  the 
plaintiff  shows,  that  she  is  the  owner  of  a  lot  of  ground  fifteen 
bjF  fifty-eight  feet,  which  is  improved  by  a  brick  dwelling, 
fronting  on  Little  Paea  Street  and  running  back  to  Burgundy 
Alley,  in  Baltimore  City,  which  is  used  by  her  as  a  store  and 
a  dwelling;  that  the  defendant  owns  the  property  adjoining 
thereto,  which  he  uses  for  the  purposes  of  a  paper  box  factory; 
that  on  defendant's  premises  there  is  an  engine^  boiler,  and 
smoke  siaek,  the  latter  being  aboot  a  foot  and  a  half  from 
pIaintiff*iB  house;  that  she  rented  out  rooms  in  her  dwellings 
and  also  kept  a  shop  in  a  part  of  it;  that  the  articles  which 
she  kept  in  her  shop  were  rendered  unsaleable,  and  the  rent 
of  her  dwelling  was  diminished  by  the  smoke,  steam,  and 
dttders  firom  defendant's  chimney. 

And  the  evidence  on  the  part  of  the  deimdant  shows  that 
there  are  other  steam  engines,  bcnlers  and  smoke  stacks  in 
fiictories  located  near  this  dwelling;  that  smoke^  steam^  and 
einders  were  emitted  from  these  faetories  and  mingled  with 
the  smoke  from  the  chimney  of  his  faetory;  that  a  eoid  stoi^ 
age  faetory  has  two  large  boilerB  and  engines  situated  about 
seventy  feet  from  this  dwelling;  that  the  defendant  has  a 
small  engine  and  boiler,  and  kept  them  in  a  good  oondition; 
that  he  used  his  engine  in  the  usual  and  ordinary  way,  and 
did  not  cause  the  smoke,  steam,  and  cinders  to  be  emitted  in 
an  unreasonable  manner  from  his  premises^  so  as  unneces^ 
sarily  to  injure,  the  plaintiff. 

Upon  this  state  of  facts  the  court  below  granted  the  follow^ 
ing  instruction  on  the  part  of  the  plaintiff:  '*  If  they  find  from 
the  evidence  that  the  defendant  erected  a  boiler  and  engine 
near  to  the  house  and  lot  of  the  plaintiff,  and  that  smoke^ 
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tfteatn,  and  cinders  escaped  from  the  chimney  of  the  defendant 
connected  with  the  said  boiler;  which  smoke,  steam,  and  cin- 
ders entered  the  premises  of  the  plaintiff  in  such  quantity  or 
to  such  extent  as  to  render  her  house  and  premises  less  com- 
fortable, enjoyable,  or  useful  than  they  otherwise  would  have 
been,  then  the  plaintiff  is  entitled  to  their  yerdicf  There 
were  two  prayers  offered  by  the  defendant,  which  we  will  con- 
sider hereafter.  Does,  then,  the  instruction  given  by  the 
court  on  the  part  of  the  plaintiff  correctly  define  the  law,  as 
applicable  to  this  case?  In  the  recent  case  of  the  Susquehanna 
FeHUizer  Co.  v.  Malone,  73  Md.  276;  25  Am.  St  Rep.  595,  this 
court  said  that ''  no  principle  is  better  settled  than  that  where 
a  trade  or  business  is  carried  on  in  such  a  manner  as  to  inter- 
fere with  the  reasonable  and  confortable  enjoyment  by  an- 
other of  his  property,  or  which  occasions  material  injury  to 
the  property  itself,  a  wrong  is  done  to  the  neighboring  owner, 
for  which  an  action  will  lie"  {vide  cases  there  cited);  but 
all  of  the  authorities  hold  that  the  injury  must  be  of  a  char- 
acter to  diminish  materially  the  value  of  the  property  or  seri- 
ously interfere  with  the  ordinary  comfort  and  enjoyment  of  it, 
such  as  would  entitle  the  party  injured  to  substantial  dam- 
ages: Adams  v.  Michael,  88  Md.  123;  17  Am.  Bep.  516;  and 
in  the  case  of  Diltman  v.  Repp,  50  Md.  522;  33  Am.  Rep.  325, 
this  court  held,  that  in  determining  the  question  of  nuisance 
from  smoke  or  noxious  vapor,  reference  must  always  be  had 
to  the  locality,  the  nature  of  the  trade,  the  character  of  the 
machinery,  and  the  manner  of  using  the  property  producing 
the  annoyance  and  injury  complained  of.  A  party  dwelling 
in  the  midst  of  a  crowded  commercial  and  manufacturing 
city  cannot  claim  to  have  the  same  quiet  and  freedom  from 
annoyance,  that  he  might  rightfully  claim  if  he  were  dwelling 
in  the  country.  Every  one  taking  up  his  abode  in  the  city 
must  expect  to  encounter  the  inconveniences  and  annoyances 
incident  to  such  community,  and  he  must  be  taken  to  have 
oonsented  to  endure  such  annoyances  to  a  certain  extent. 

Applying,  then,  these  well-settled  legal  principles  to  the  facts 
of  this  case,  we  are  of  opinion  that  there  was  error  in  the  gen- 
eral legal  proposition  asserted  in  the  appellee's  prayer,  that 
the  jury  must  find  for  the  plaintiff,  if  the  injury  complained 
of  rendered  her  premises  less  comfortable,  enjoyable,  or  useful 
than  they  otherwise  would  have  been.  The  prayer  was  en- 
tirely too  general,  and  was  misleading.  As  was  said  in  the 
ease  of  Dittman  v.  Bepp^  50  Md.  522;  83  Am.  Rep.  325:  "The 
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question  is,  whether  the  naisanoe  complained  of  will  or  does 
produce  such  a  condition  of  things  as,  in  the  judgment  of 
reasonable  men,  is  naturally  productive  of  actual  physical 
discomfort  to  persons  (tf  ordinary  sensibilities  and  of  ordinary 
tastes  and  habits,  and  as«  in  view  of  the  circumstances  of 
the  case,  is  unreasonable  and  in  derogation  of  the  rights  of 
the  complainant.''  The  law  in  these  cases  does  not  regard 
trifling  inconveniences  and  annoyances.  We  think  there  was 
error  in  the  court's  granting  the  plaintifif's  prayer,  and  for  this 
reason  the  judgment  will  be  reversed  and  a  new  trial  awarded. 
We  find  no  error  in  the  court's  refusal  to  grant  the  defendant's 
first  and  second  prayers.  They  both  proceed  upon  the  er- 
roneous assumption  that  the  plaintiff  could  not  recover,  if 
the  wrong  complained  of  was  committed  by  another  jointly 
with  the  defendant.  The  first  prayer  directs  that  if  the 
dwelling  of  the  plaintiff  is  situate  in  a  locality  where  there 
are  other  factories,  in  addition  to  the  factory  of  the  defendant, 
which  use  steam-power,  and  emit  smoke  and  cinders,  which 
intermingles  with  the  smoke  and  cinders  from  the  defendant's 
factory,  fills  the  air  of  the  locality  of  the  dwelling  of  the 
plaintiff,  and  that  the  plaintiff's  dwelling  is  not  injured  by 
vibration  or  noise  caused  by  the  working  cf  the  engine  or 
machinery  on  the  premises  of  the  defendant,  then  the  jury 
must  find  for  the  defendant. 

And  the  third  prayer  directs  that  if  the  defendant  con- 
ducted his  paper-box  factory  in  a  fair,  reasonable  way,  and 
erected  it  in  a  locality  where  there  are  other  factories  using 
machinery  and  steam-power  similar  to  the  factory  operated 
by  the  defendant,  then  the  plaintiff  is  not  entitled  to  recover 
damages  for  any  discomfort  or  annoyance  which  may  arise 
from  the  ordinary  use  and  operation  of  the  engine  and  ma- 
chinery on  the  premises  of  the  defendant 

It  will  at  once  be  seen  that  the  theory  of  these  two  prayers 
is  entirely  at  variance  with  the  law  laid  down  by  this  court 
in  Woodyear  v.  Schaefer^  57  Md.  9;  40  Am.  Rep.  419;  and  in 
Suiquehanna  Fertilizer  Co.  v.  Moloney  78  Md.  268;  25  Am. 
Bep.  595.  In  the  former  of  these  cases  this  court  said:  ''It 
is  no  answer  to  a  complaint  of  nuisance  that  a  great  many 
others  are  committing  similar  acts  of  nuisance  upon  the  same 
property.  Each  and  every  one  is  liable  to  a  separate  action. 
Each  element  of  contributory  injury  is  a  part  of  one  common 
whole,  and  to  stop  the  mischief  of  the  whole,  each  part  in  de- 
tail must  be  arrested  and  removed  ";  and  in  the  latter  case, 
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it  k  Md  ^ tt»at  in  the  eye  of  Ui*  law  no^ptaee  can  1m  con- 
▼enient  ior  tlie  carrying  en  of  a  bnainefla  wUdi  ia  a  nniaaiuM^ 
and  which  camea  auhalaDiial  injiiry  t»  the  piwperiy  of  an- 
alhev.  Nor  oaw  mny  aseef  one^ia  own  land  be  mHi  to  be  reaaon- 
able  which  depriyea  an  adjoiaing  owner  of  die  faiwfal  ase  and 
enjoyment  of  hia  property '';  and  tbia,  too,  witibeut  segard  to 
the  locality  where  such  traeiness  ia  carried  on;  and  although 
the  bmineea  asay  be  lawfot  and  aaefM  to  the  poblio,  and  the 
beet  and  moat  approiired  appliancea  and  methoda  aiay  be  aasd 
in  ita  condnot  and  management 
Jadgment  reversed,  and  new  trial  awarded* 


NonuuroRi  ^  UiraanaiBiai  Bvaraaaa  —An  •dlloMnglini  ami<a  kvHb* 
eal  rsoiedy  lor  the  dflpraiaUg  «fiMfr  upon  tha  daurftbility  oc  market  yalne 
of  hie  land  caated  by  the  proximity  ot  an  uadeeirable  bnainees;  bat  if  sooh 
bnaineaa  ia  oondncted  ao  as  to  injariously  affect  the  use  of  the  land  the  owner 
may  reoorer  damages  therefon  BMr.  Chimegie,  146  Plk  SiL  321;  27  Am.  8Il 
Rep.  «04»  aMl  note.  Tbeaanyiaaan.aenU«lalbnsittMn  wiUbe  reotninad 
when  the  preaoentieo  of  rach  bnainAv^  Modara  the  enjoyment  of  m  neigh- 
boring  dwelling-honae  materially  uncomfortable  on  aooonnt  of  smoke,  etn« 
ders  or  offensive  odors:  Rom  t.  BuUer^  19  N.  J.  E<]i.  294;  97  Am.  Deo.  654^ 
and  note.  See  extended  notes  to  Botue  ▼.  Marihi,  51  Am.  Rep.  467;  Appeai 
^  PmuuglwmuM  Lmd  Ca^  42  Anu  Repi  ISm. 

NviB4i«ai8  — In  asFKioaicr  TEavAsanu — Lxjoilbr  ea  Back  ~  Wfaer* 
Mk  injory  to  land  from  the  aooamal«tioaof  the  relnae  from  ooal  worka  ia  tha 
result  of  the  independent  aots  of  trespass  by  two  or  more  persons,  each  act 
is  a  separate  oanse  of  action  for  that  portion  of  the  injury  done  by  it:  OaU 
lagher  v.  Kemmerer,  144  Ptu  St.  509;  27  Am.  St.  Rep.  673^  and  note. 

Nuhahois— Dxrsnsis  to.  —  At  no  placoenn  a  misnnoe  be  mamlaiiie^ 
en  tho  gronntf  that  H  i»  ooavenient  for  the  eaifying  on  of  the  hnaiiMis^  i& 
■aeh  boaiAeae  oauasB  snbstantial  injury  to  the  pDoportty  of  anotheci  fiaa^ae- 
ha$ma  FeriUiur  CtL  v.  Malonei  73  Ud.  26S;  25  Am.  St.  Rep.  595,  and  note& 
HwrlbiU  V.  McKone,  55  Oonn.  31;  3  Am.  St  Rep.  17&  Lc^  etc  Pi)wder  Ck 
T.  Ttamey,  131  lU.  S22;  19  Am.  St  Rep.  34.  See  ezteaded  note  «•  ^flMof 
^PemmgHnnim  lead  Otkt^  Am,  B^&p,  dfUk 
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Thtng  v.  Fitohburg  Railroad  Compaht. 

pw  ISiMACHmnB,  It.) 
WmnJornKfrn,  Owi'fBWffmtT,  VuMmmtnom  cr  —If  tfat  tvidaiiM  tkow  thai 
■A  mKplmym  ol  •  laiUray  corfMratkni  was  at  th*  tim*  of  raceiTing  ibJii^ 
liflB  angaged  ia  tha  perforauuiee  of  hia  duty,  and  there  was  nothing  to 
ahow  that  he  waa  careless,  he  is  not  required  to  prove  that  he  did  any 
particnlar  act  by  way  of  precantion,  or  waa  not  gnilty  of  contribntory 


A  Railway  OstORAnoir  Uuiio  Gab*  or  AMonua  is  not  aoaw^ able  for 
any  dafieot  in  their  origiiial  ooostraction,  if  it  made  proper  proFision  for 
inspecting  them  and  for  the  safety  of  its  employees  while  using  them. 

Railways — Nbolioekok  or  Osm  Ehplotkb  Resultuhi  ni  Injury  to 
Ahothjb.  — A  railway  eerpenitioo  b  not  anewerabia  to  ono  el  its  en- 
pkoyMB  for  tDJoriea  nsaitiBg  from  tbe  nse  of  a  defective  coopUng-ptn, 
if  it  sappUod  proper  pins,  and  the  failure  to  use  them  or  to  replace  ono 
too  abort  by  a  long  one,  was  the  fault  of  one  of  its  servants  who  used 
them,  and  not  of  the  corporation. 

Railwat  OosroRATiON  —  STATirroBT  LiABiLiTT  IDS  Aoonmm.  —  A  stat^ 
ato  impoang  liabttity  for  aooidonta  happening  "by  coaaeD  of  tbe  Biegti> 
fsnoo  el  any  pciaou  in  the  senrioe  of  an  enq^oyer  who  has  the  ebarge 
or  oontrol  of  any  signal,  switch,  looomotive  engine,  or  train  upon  a  rail- 
road,* does  not  render  a  railway  corporation  liable  for  injuries  resulting 
from  negfigenco  of  the  oondoctor  of  n  switch  engine  while  making  np  a 
train»  eonsflotiag  of  bis  failaro  to  aeo  that  •  proper  eoupling-pin  wan 
nse^  The  atnlato  refer*  only  to  persons  whoso  dntLes  relnte  to  ihm 
ohargo  of  a  locomotive  engine  or  the  train  when  complete. 

HflOLiaBHOB,    PJUBSUMFTION  OP,   FROM  AN  AOOIDBNT. — TuK    FaCT    THAT    A 

FaxiOBT  TKAUi  Brokb  APAirr  when  it  ought  not  to  have  done  so  b  not 
of  itnlf  evidenoe  of  negligonce  on  tho  part  of  tho  raihray  corporatioa 
Urn  wUeh  ii  is  anawemUo  to  one  of  ita  aervanta,  thoagjlL  the  rule  ia 
otherwiaa  whaa  the  person  injured  is  not  an  employee; 

Aonoii  by  the  administratrix  of  Frederick  Thyng  to  recover 
tor  mjuriet  leeMved  by  him  when  in  defendant's  service,  re- 
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Baiting  in  his  death.  While  he  was  performing  his  duties  as 
a  brakeman  on  one  of  defendant's  freight  trains,  two  cars, 
neither  of  which  belonged  to  defendant,  broke  apart,  and  he 
fell  from  one  of  them  and  was  so  injured  that  his  death  re- 
sulted. The  evidence,  so  far  as  material  to  the  points  consid* 
ered  by  the  court,  is  stated  in  its  opinion. 

J7.  W.  Bragg  and  R.  Bradford^  for  the  plaintiff. 

O.  A.  Torreyy  for  the  defendant. 

Enowlton,  J.  There  was  evidence  from  which  the  jury 
might  have  found  that  the  plaintiff*s  intestate  was  in  the  ex- 
ercise of  due  care.  He  was  engaged  in  the  performance  of  his 
duty,  and  there  was  nothing  to  show  that  he  was  careless,  and 
the  case  is  not  one  which  makes  it  incumbent  on  the  plaintiff 
to  prove  that  he  did  a  particular  act  by  way  of  precaution: 
Maguire  v.  Fiichburg  R.  R,  Co.,  146  Mass.  379. 

The  accident  happened  by  reason  of  the  breaking  apart  of  a 
freight  train.  The  two  cars  between  which  the  coupling  gave 
way  were  foreign  cars,  and  did  not  belong  to  the  defendant 
If  therd  was  a  defect  in  the  original  construction  of  either  of 
them,  the  defendant  was  not  liable  for  it,  if  proper  provision 
was  made  for  the  inspection  of  them,  and  for  the  safety  of  the 
defendant's  employees  while  using  them:  Mackin  v.  Boston  etc. 
R.  R.  Co.f  135  Mass.  201;  46  Am.  Rep.  456.  One  of  the  cars 
had  a  double-mouthed  drawbar,  that  is,  a  drawbar  fitted  with 
two  openings,  one  above  the  other,  to  receive  the  link  from  the 
drawbar  of  the  next  oar,  with  a  view  to  the  better  adjustment 
to  each  other  of  cars  of  different  heights.  There  was  evidence 
that  a  double-mouthed  drawbar  requires  a  longer  pin  than  an 
ordinary  single-mouthed  drawbar,  and  that  the  accident  may 
have  happened  in  this  case  because  the  pin  used  in  the 
double-mouthed  drawbar  did  not  extend  down  far  enough  to 
keep  its  place  at  the  bottom  of  the  bar.  The  jury  might  have 
found  that  there  was  negligence  in  the  use  of  too  short  a  pin 
in  making  up  the  train;  and  it  is  contended  that  they  might 
have  held  the  defendant  responsible  for  that  negligence. 

If  there  was  a  negligent  failure  to  provide  a  proper  pin  for 
the  drawbar  when  the  car  was  built,  or  at  any  time  before  it 
came  into  the  charge  of  the  defendant,  it  was  the  fault  of  the 
corporation  which  owned  the  car,  and  not  of  the  defendant. 
The  manner  of  using  cars  received  from  other  corporations,  as 
well  as  its  own,  might  be  left  by  the  defendant  to  competent 
servants.     If  supplies  were  needed  to  enable  its  servants  safely 
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lo  ufle  the  cars  the  defendant  wae  bound  to  furnish  them.  Noth- 
ing was  needed  in  the  present  case  but  a  longer  coupling-pin. 
There  was  no  evidence  that  there  was  any  failure  on  the  part 
of  the  defendant  to  supply  such  pins  for  the  use  of  its  servants 
in  making  up  trains.  On  the  contrary  the  evidence  was  un- 
disputed that  pins  of  different  lengths  were  supplied.  The 
witness  Dean  testified:  ''  We  have  an  extra  supply  of  pins  on 
the  train,  kept  in  the  caboose  and  on  the  engine.  When  mak- 
ing up  trains  in  the  yard  there  are  always  pins  and  links  lying 
around.  If  I  was  making  up  a  train  myself,  and  saw  that 
there  was  an  imperfect  pin  in  a  certain  place,  I  would  get  an- 
other and  put  in  the  place  of  it.  That  has  always  been  the 
role.  •  •  •  .  You  can  find  almost  any  kind  of  a  pin  or  link 
any  time  in  the  yard.*'  Campbell  said:  '*  We  have  pins  of  all 
the  different  lengths  known,  on  the  train,  or  lying  about  where 
we  could  get  them."  Wakefield  testified  that  after  the  acci- 
dent be  got  a  new  pin  from  the  caboose,'  which  came  four  or 
five  inches  below  the  bottom  of  the  drawbar,  and  in  this  he 
was  corroborated  by  Dean.  Upon  the  undisputed  evidence, 
the  men  who  made  up  the  train  could  easily  have  got  a  longer 
pin  in  the  yard,  or  from  the  caboose  which  was  going  with  the 
train.  When  proper  pins  for  the  coupling  of  cars  were  sup- 
plied, the  failure  to  use  them  properly,  or  to  replace  one  too 
short  by  a  longer  one,  was  the  fault  of  the  defendant's  servants 
who  used  them,  and  not  of -the  defendant. 

The  plaintiff  seeks  to  charge  the  defendant  under  that  clause 
of  the  statute  (Stats.  1887,  c.  270,  sec.  1,  cl.  3)  which  relates  to 
accidents  that  happen  ^^  by  reason  of  the  negligence  of  any  per- 
son in  the  service  of  the  employer  who  has  the  charge  or  con- 
trol of  any  signal,  switch,  locomotive  engine  or  train  upon  a 
railroad."  It  is  not  contended  that  it  was  the  duty  of  the 
conductor  of  the  train  which  broke  apart  to  inspect  the  coup- 
lings between  the  cars  after  the  train  started,  and  the  proof 
was  that  his  duties  in  reference  to  the  train  began  when  it  was 
ready  to  start.  The  only  person  to  whom  the  plaintifi^s  con- 
tention relates  is  the  conductor  of  the  switch  engine,  who  has 
charge  of  making  up  freight  trains  in  the  yard.  Is  his  negli- 
gence in  making  up  a  train  negligence  of  a  person  in  charge 
or  control  of  a  locomotive  engine,  or  train,  within  the  meaning 
of  this  statute?  The  liability  exists  only  when  the  negligence 
is  in  the  management  of  the  matters  which  are  mentioned  as 
in  the  employee's  charge  or  control.  The  fact  that  he  is  a 
person  who  is  accustomed  to  have  such  charge  and  control 
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do60  not  enlarge  the  liabilHj  of  hie  employer  so  se  to  inclnde 
reeponeibility  fcr  Ihe  reeulte  of  hie  negiigence  in  respect  to 
other  thinga  A  eoodnetor  of  a  svritefa  engine  which  is  draw- 
ing soTera)  care  under  his  direction  maj  be,  for  the  time,  in 
charge  of  a  train  consisting  of  the  engine  and  care:  Daeey  t. 
(Hd  Celonp  B.  R.  Ce.,  168  Mass.  113;  bnt  there  is  nothing  to 
show  that  this  conductor  of  a  switch  engine  was  at  any  time 
negligent  in  bis  charge  or  management  of  stich  a  tmin,  or  of 
the  engine  attached  to  it,  or  that  his  conduct  in  reference  to 
snch  a  train  had  any  connection  with  the  acci>Ient  His  only 
relation  to  the  train  on  which  the  plaintiff  worked  was  to  bring 
the  cars  together  and  make  the  train  np.  His  duties  were 
ended  as  soon  as  the  cars  were  connected  so  as  to  make  a 
train.  He  never  had  charge  or  control  of  those  cars  aa  a 
train,  but  he  was  to  determine  what  cars  should  be  brought 
together  to  coitstitute  the  train,  and  see  that  they  were  prop- 
erly coupled  and  ready  to  be  taken  away.  The  etatote,  in 
referring  to  a  '*  signal,  switch,  locomotiye  engine  or  train," 
seems  chiefly  to  contomplato  the  danger  from  a  locomotiTe 
engine  or  train  as  a  moving  body,  and  to  provide  against  the 
negHgence  of  those  who,  either  wholly  or  in  part,  control  its 
movements.  The  charge  or  control  is  of  that  whose  charao- 
toristic  is  rapid  and  forcefnl  motion.  It  relates  to  the  train  or 
locomotive  engine  as  a  whole,  and  not  to  the  individual  parta 
which  make  up  the  train  or  engine.  The  statnto  might  hav^ 
been  made  to  include  those  who  have  charge  of  the  constmo* 
tion  of  the  engine  or  the  cars  or  who  inspect  them.  Negleet 
of  their  duties  would  be  likely  to  cause  an  accident  to  the 
train  while  in  motion;  out  the  legislature  in  this  part  of  the 
statuto  has  gone  no  further  than  to  include  those  whose  dntiee 
relate  to  the  charge  of  a  locomotive  engine  or  the  train  when 
complete.  The  conductor  of  the  switohing  engine  was  at  no 
time  in  charge  or  control  of  the  train  on  which  the  plaintiff 
worked.  Looking  at  all  the  particulars  of  the  defendant^i  con* 
duet,  we  can  see  no  evidence  on  which  the  corporation  can  h& 
charged  in  a  suit  brought  by  one  of  its  servants. 

The  principle  by  which  Griffin  v.  Boston  etc.  R.  R.  Co^  148 
Mass.  143,  12  Am.  St.  Rep.  636,  was  governed  should  not  be 
applied  to  a  case  like  the  present.  The  fact  that  a  frengbt 
train  broke  apart  when  it  ought  not  to  is  some  evidence  ot 
negligence,  for  which  the  railroad  would  be  liable  in  a  snit 
brought  by  one  who  is  not  an  employee;  but  if  nothing  more 
appears,  it  doee  not  indicate  negligence  of  the  corporation  for 
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which  it  18  liable  to  one  of  its  servarits,  as  distinguished  from 
negligence  of  a  servant  for  which  it  is  not  liable  to  another 
servant  In  a  case  like  the  present,  where  the  only  culpable 
cause  to  which  the  accident  can  be  ascribed  is  the  use  of  too 
abort  a  coapUng-pin  on  a  car  of  another  corporation,  it  points 
to  n^Iigence  of  a  fellowHservant  qtdte  as  mocfa  as  to  the  neg* 
ligence  of  the  corporation  itself. 

The  persons  who  made  up  the  train  were  fellow-servants  of 
the  plaintiff's  intestate,  and  the  ruling  at  the  trial  was  cor- 
rect 

Exceptions  overruled* 

CoNTRiBUToRT  Nbouoknob  !•  Dot  pretumed,  Imt  most  b«  proved*  and  th« 
Inirden  of  proving  it  rests  oa  the  defendant:  LUtie  Rock  etc  H'p  Co.  y.  Lever' 
eU,  48  Ark.  333;  3  Am.  St  Rep.  230;  LiUle  Mock  etc  ffp  Co.  r,  Bubanka,  48 
Ark.  460;  3  Am.  St.  Rep.  245;  unless  the  plaintiff's  testimony  inculpates 
himself:  Missouri  Pac  £p  Co.  r.  Foreman^  73  Tez.  311;  15  Am.  SL  Rep. 
785;  North  Birmingfinm  tic  B^  Co,  t.  CmitUrwood^  89  Ala.  247;  18  Am.  St. 
Rep.  105. 

Railroad  Cokpan ibs.  —  The  inspectioa  of  foreign  oan  is  as  mnoh  a  daty 
resting  on  the  company  as  the  inspection  el  its  own  cars:  OhUHd^e  ▼•  MiS' 
sotui  Fac.  R*y  Co..  94  Mo.  4G8;  S.  C,  105  Mo.  520;  4  Am.  St.  Rep.  392; 
^omiriek  t.  Nem  York  etc  JL  S.  Co.,  116  N.  T.  198;  10  Am.  Si  Rep.  410. 
Its  duty  as  regards  its  own  caes  is  to  ase  ordinary  oare  to  keep  tfasin  ia  good 
repair:  Cineinnati  etc  R.  Jt.  Cc  ▼.  MeSlullen,  117  Ind.  439;  10  Akl  St  Rep. 
87;  Burlington  etc  Ify  t.  Liehe,  17  CoL  280.  The  defendant  is  liable  for 
an  injnry  caused  by  a  want  of  a  proper  inspection  of  its  cars:  Covoan  ▼.  CM* 
tago  eCc.  i?V  ^'t  ^  ^^f^  284;  Imt  wh«re  there  has  been  a  thoroagh  inspeo- 
tion  a  short  tine  kefbre  tho  aeeideatk  and  aona  of  the  traim  handj  afterwards 
saw  the  defect  pdor  to  the  aooidanti  the  oompaay  is  aot  liable:  Mensch  v. 
Pemnsiflvania  R,  R.  Cc^  150  Pa.  St.  598;  nor  is  the  company  charged  with 
ttie  dnty  of  inspecting  the  machiiiery  need  by  it  to  disooyer  latent  defects: 
Mmmmri  Aie.  R'y  Co.  ▼.  Orensham,  71  Tex.  340. 

Tmmsuurrum  ovKsoliobwob  tiioii  m  HarpBiiiiro  ev  mm  Actodcht:  See 
M*«B  to  PkikMfkki  wtc  AR^C^r.  Amdersom,  20  Asl  St  Rop.  490^195, 
a^  Ltm§  T.  AnfuyAMUMa  JZ.  iK.  Ok,  30  Am.  St  Rep.  736-738. 
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Bbowv  V.  Bradlbb. 

[IM  MiWAcaro—ni,  SB.] 

FiTBLio  Omcna,  whih  Pbrsorallt  Lubu.  ~  An  offiv  or  pramlM  to  the 
•ffeot  that  a  ■nm  iipeoifiod  will  be  paid  to  any  peraoa  InnLiahing  •▼ideooo 
which  will  lead  to  the  arrest  and  ooariotion  of  the  person  who  shot  K  C. 
and  signed  J.  W.  R»  T.  E.  R.,  J.  A.  8.,  "Selectmen  of  Milton,*  Is  a 
personal  promise  of  the  persons  so  signing  it,  especially  if  they  did  not^ 
in  their  official  capacity,  haye  authority  to  bind  the  town  of  whioh  they 
were  selectmen. 

Rbwards  — EriDiNci  TO  Provb  that  te»  GniLTT  Partt  had  bkbv 
BRoaoHT  TO  JusTiOK.  —The  record  of  the  conviction  of  a  person  for  the 
shooting  of  another  and  his  admission  of  his  guilt,  are  admissible  in  evi- 
dence  against  persons  who  offered  a  reward  for  the  arrest  and  oonviction 
of  the  person  guilty  of  such  shooting,  for  the  purpose  of  proving  that 
the  person  so  convicted  was  guilty,  and  that  the  reward  bad  been  earned 
by  the  persons  who  caused  his  arrest  and  conviction. 

RiWAKDi,  WHO  Entitlsd  TO. —If  a  reward  is  oiTered  to  any  person  for- 
nishing  evidence  which  will  lead  to  the  arrest  and  conviction  of  the  per- 
son who  committed  a  specified  crime,  it  is  not  necessary  that  the  penoB 
claiming  such  reward  should  be  the  first  or  only  person  giving  inform*- 
iion,  if  he  was  the  person  giving  the  first  effective  information  whioh 
led  to  the  arrest  and  conviction* 

Action  to  recover  a  reward.  The  offer  of  the  reward  and 
the  form  in  which  it  was  expressed  are  shown  in  the  opinion. 
One  of  the  grounds  of  defense  was  that  the  plaintiff  was  not 
the  person  furnishing  the  evidence  which  led  to  the  arrest 
and  conviction  of  the  guilty  person.  In  support  of  this  de- 
fense it  was  proved  that  the  plaintiff,  after  the  shooting,  was 
told  by  a  nephew  of  the  person  shot  that  on  the  day  of  the 
shooting  two  suspicious  appearing  men  rode  into  Boston  on  a 
particular  horse-car,  on  which  one  Conlan  was  conductor. 
The  same  information  had  previously  been  given  to  the  police. 
The  plaintiff,  by  acting  upon  it  and  discovering  that  one  De 
Lucca  was  probably  one  of  such  men,  procured  his  arrest  by  the 
police,  and  such  arrest  led  to  further  evidence  from  whioh  a  oon« 
viction  followed.  The  only  evidence  of  the  guilt  of  De  Lucca 
was  the  record  of  his  conviction  and  the  notes  of  the  trial,  from 
which  it  appeared  that  he  confessed  that  he  did  the  shooting. 
The  defense  requested  the  court  to  rule,  1.  ''That  there  was 
no  evidence  to  support  a  finding  that  evidence  leading  to  the 
arrest  and  conviction  had  been  furnished  by  the  plaintiff;  SL 
That  such  evidence,  if  any,  furnished  by  the  plaintiff,  was 
furnished  jointly  by  the  plaintiff  and  Caleb  Cunningham;  3. 
That  upon  the  terms  of  the  contract  in  the  suit,  and  upon  the 
evidence,  there  was  no  evidence  of  liability  of  these  defendants; 
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4.  Thai  there  was  no  evidenoe  in  the  case  to  warrant  a  And* 
ing  that  De  Lucca  was  the  person  who  shot  Edward  Cunning- 
ham." The  court,  while  refusing  this  requesti  informed  the 
jary  that  the  plaintiff  could  not  recover  unless  he  furnished  the 
first  information  leading  to  the  arrest  and  conyiction  of  the 
guilty  party;  ^  and  that,  in  considering  whether  the  evidence 
furnished  by  the  plaintiff  led  to  the  arrest  and  conviction,  and 
was  the  efficient  cause  of  producing  it,  the  jury  should  inquire 
whether  any  information  had  been  previously  given  which  led 
to  it,  as,  for  example,  by  Mr.  Caleb  Cunningham,  Was'  the 
information  that  Mr.  Cunningham  furnished  the  first  effective 
information  which  led  to  the  arrest  and  conviction?  If  so,  the 
plaintiff  could  not  recover";  and  also  that  the  plaintiff  must 
himself,  and  not  jointly  with  someone  el8e,l)ave  furnished  the 
evidence.  The  court  at  the  request  of  defendants'  counsel,  in- 
structed  the  jury  that  **  upon  the  contract  in  the  declaration, 
the  reward  is  to  be  given  to  the  person  who  first  gives  the  evi- 
dence or  information  which  led  to  the  arrest  and  conviction; 
and  the  mere  furnishing  of  additional  evidence  or  information 
by  another  will  not  entitle  the  other  to  the  reward";  but 
added:  '^That  is  so,  but  you  are  to  distinguish  between  a  case 
where  the  information  first  given  was  the  information  which 
led  to  the  arrest,  in  which  case  this  principle  would  apply,  and 
a  case  where  the  first  information  or  evidence  furnished  was 
not  the  first  effective  information  which  led  to  the  arrest,  but 
was  something  insufficient  for  that  purpose,  and  the  first  ef- 
fective information  or  evidence  leading  to  the  arrest  was  given 
subsequently  to  certain  information  which  was  not  the  first 
effective  information  leading  to  the  arrest."  Verdict  for 
plaintiff. 

/.  if.  B.  ChurehiU^  for  the  defendants. 

O.  Brovme^  /•  /•  Feely^  and  J.  H.  Taylor^  for  the  plaintiff. 

Holmes,  J.  This  is  an  action  to  recover  a  reward  which 
was  offered  in  writing  in  the  following  terms: — 

**Two  thousand  five  hundred  dollars  reward  will  be  paid 
to  any  person  furnishing  evidence  that  will  lead  to  the  arrest 
and  conviction  of  the  person  who  shot  Mr.  Edward  Cunning- 
ham, November  21, 1889.  **  J.  Walter  Bbadlee, 

T.  Edwin  Buoolbs, 
J,  Albebt  Simpson, 
Selectmen  of  Milton* 
"Milton,  Nov.  22, 1889." 


i3J  Bftomr  ^i.  Biualol  OUm. 


Tha  iMun  i^^MooB  raserwod  by  Urn  mpori  ara  iBaHy  quet- 
iioDfl  as  io  ibe  eoii«ir«otioQ  of  ibis  iaaimoieal^  namtly, 
wheiher  the  deSMdAuta  bound  ihamflelvaB  panooally  bjr  it^ 
jKiid  whai  evideooe  would  frarraai  a  finding  thai  tbm  condi* 
Uona  of  tho  offer  were  aaiisfied. 

On  the  first  questiea  we  are  of  opinioa  that  the  defendaats 
are  personally  liable.  No  doubt  the  itwIaruiiieDi  would  biad 
the  towu  if  made  with  anthority  and  intent  to  biod  it:  Cram^ 
•ham  V.  BojAmt^  7  Gmy,  374;  Janvrin  ¥•  ExeUVy  48  N.  BL  8S; 
2  Am.  Rep.  186;  but  liie  eatae  words  may  biad  two  parties 
— the  Agent,  because  in  their  literal  sense  they  purport  to 
bind  him;  the  principal,  becauee  he  is  taken  to  have  adopted 
the  name  of  the  agent  as  his  own  for  the  purpose  of  the  con- 
tract; ByimgUm  t.  ^m/ue«H  134  Mass.  169;  45  Am.  Rep.  314; 
CnUer  y.  Dobeli,  L.  R.  6  C.  P«  D.  486.  The  purport  of  the 
words  used  in  this  case  is  that  the  promise  contained  in  the 
body  of  tiie  paper  is  made  by  the  eigoer.  The  only  question 
is.  Who  is  the  signer?  Do  the  defendants,  by  adding  their 
official  desi^iaiion,  take  away  from  their  names  their  ordin- 
ary significance  as  proper  names,  and  make  of  their  collective 
signatures  a  composite  unit,  which  means  the  town  of  Hilton 
and  nothing  else?  We  think  not.  But  for  the  wcnis,  ''Se- 
lectmen of  Milton,"  the  promise  wouid  be  in  the  usual  and 
proper  form  for «  personal  undertaking:  Wentworih  ▼.  Day^ 
8  Met.  352;  87  Am.  Dec  145;  &sse  ▼.  i>jrsr,  9  Allen,  151;  SS 
Am.  Deo.  747;  LaneaHer  t.  WmUk,  4  Mees.  A  W.  16;  Loel> 
hmH  w.  Barnard,  14  Mees.  A  W.  674;  TkcsUher  t.  EngUmd^  8 
Com.  B.  25i;  Ihmer  r.  Waiter,  Ll  R.  1  Q.  B.  641;  L.  R.  3 
Q.  B.  801.  If  it  contained  express  worde  of  personal  promise, 
and  the  corporation  was  a  private  corporation,  or  the  agents 
were  not  public  ofHcers,  the  mere  addition  of  their  office  would 
not  exonerate  them:  Simonda  v.  Heard,  23  Pick.  120,  125;  34 
Am.  Dec.  41;  Fnilam  r.  West  Brookfidd,  9  Allen  1,  4;  Tucker 
Mfg  Co.  F.  Fairbanks,  98  Mass.  101,  104.  The  only  argu- 
ment which  can  be  relied  on  Cor  a  different  conclusion  here  ie 
that  the  defendants  were  public  officers,  and  that  a  more 
liberal  rule  prevails  with  regard  to  them.  It  has  been  doubted 
how  far  there  is  such  a  difference  with  regaid  to  agents  or  offi- 
cers of  a  town:  Simonda  w.  Heard,  23  Pick.  120,  124;  84  Am, 
Dec.  41;  Hall  r.  Cockrtll,  28  Ala.  507;  Providence  v.  MiUer,  11 
R.  I.  272;  23  Am.  Rep.  453;  and  these  cases  show  very 
plainly,  if  authority  for  the  proposition  is  needed,  that  such 
officers  will  bind  themselves  personally  if  they  purport  to  do 
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«••'  Am  a  tost  of  what  the  defendants  have  purported  to  do  bj 
the  literal  meaning  of  tbeir  words,  sappoes  that  their  offer 
bad  beea  under  seal,  we  think  it  would  hare  been  impoesible 
to  say  that  the  only  meaning  of  the  signature  was  the  town  of 
Milton:  See  Codding  v.  Mansfield,  7  Gray,  272,  273.  Per- 
haps our  conclusion  is  a  little  strengthened  by  the  considera- 
tion that,  80  far  as  appears,  the  defendants  bad  not  authority 
to  bind  the  town  for  more  than  five  hundred  dollars:  Pub* 
Stats.,  c.  212,  sec.  12;  for  although,  of  course,  an  agent  does 
not  make  a  promise  bis  own  by  exceeding  his  authority  if  it 
purports  to  bind  his  principal  only:  Jefts  v.  York,  4  Cush. 
371;  50  Am.  Dec.  791;  still,  when  the  construction  is  doubt- 
ful, the  fact  that  he  has  no  authority  to  bind  the  supposed 
prinoipal  is  a  reason  for  reading  his  words  as  directed  toward 
hrmself:    Hall  v.  Coekrell,  28  Ala.  507,  512. 

The  second  question  was  raised  by  a  request  for  a  ruling 
that  tiiere  was  no  evidence  of  the  defendant's  liability.  It 
was  proved  by  the  record  that  one  De  Lucca  had  been  con- 
ricted  for  the  shooting  of  Edward  Cunningham,  and  De 
Lucca's  evidence  at  his  trial,  admitting  that  he  shot  Cun- 
ningham, was  also  put  in,  but  the  defendants  contended  that 
this  evidence  was  res  inter  alios,  and  not  competent  in  this 
action  to  prove  that  De  Lucca  was  the  guilty  man.  This  po- 
sition rests  on  too  strict  a  construction  of  the  words,  "  the 
person  who  shot  Mr.  Edward  Cunningham,"  in  the  contract. 
We  will  assume  that  they  mean  a  little  more  than  *^  a  person 
tut  ehaotuig,"  and  that  it  would  be  open  to  the  defendants  lo 
prove  mistake  or  fraBd  in  the  conviction;  but  we  hare  no 
doubt  that  the  contract  so  far  adopts  the  proceedings  of  the 
criminal  trial  as  a  test  of  liability  that  the  conviction  is  prima 
facie  evidence  of  guilt,  and  that  the  admission  of  the  party 
accused  there  is  admissible  when  necessary:  Mead  ¥•  Boston^ 
3  Cush.  404;  York  v.  Forscht,  23  Pa.  St  391. 

A  third  question  is  raised  whether  the  jury  were  warranted 
in  finding  that  the  plaintiff  furnished  evidence  that  led  to  the 
arrest  and  conviction  of  De  Luce  u  We  are  of  opinion  that 
there  was  evidence  which  warranted  their  so  finding.  It  is 
true  that  the  plaintiff  was  told,  as  the  police  had  been,  that 
an  the  aftemooa  of  the  shooting  two  suspicious  looking  men 
went  into  Boston  iq^on  a  horse-car  which  left  Milton  at  a  cer* 
tain  time,  and  the  conductor  of  which  was  named  Conlan; 
but  the  plainUff,  etarting  from  tiiis  hint,  by  more  or  less  art- 
fed  inquiries,  discovered  that  De  Lucca  was  probably  one  of 
AM.  tA  &Kf^  You  XXXII.— aa 
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the  men,  procured  the  police  to  arrest  him,  and  diacovered  or 
contributed  to  the  discovery  of  other  evidence  which  led  to 
the  conviction.    The  question  properly  was  left  to  the  juiji 
and  the  instructions  given  them  were  full  and  accurate. 
Judgment  on  the  verdict 

PvBuo  Aonrn  Actino  dt  a  Pctblio  Oapaoitt  arb  hot  FnsoirALLT 
LlABLB  on  a  oontraet  mad*  on  behalf  of  the  publiox  8imomd»  ▼«  Mmrd,  St 
Piok.  120;  34  Am.  Deo.  41;  Broum  r.  AuUm,  1  Man.  208;  8  Am.  Dea  11| 
Waiktrr.Swarimmi,  12  JohBM.UAi  7  Am.  Deo.  S84;  ifcOMn^  v.  ibyen^  21 
Wia.  197;  91  Am.  Deo.  46S;  nDleae  an  intent  to  bind  thomselToe  fa  oleariy 
apparent:  MUier  r.  Ford,  4  Rioh.  37<;  M  Am.  Dea  687;  Sawborm  v.  Nmd, 
4  Minn.  126;  77  Am.  Deo.  602.  It  aeeme  that  this  general  rale  does  no* 
apply  to  offioert  oC  a  manicipel  oorporation  wbiob  out  oontraet  for  ifeMll  and 
be  ened  on  ito  oontraoto:  Promdence  r.  MiUer,  11  B.  L  272;  28  Am.  Rep^ 
463;  bnt  where  the  oommittee  of  a  oity,  detoribiag  themeeWee  at  inoh,  made 
a  oontraet  for  the  tnrvey  of  a  oity,  and  affiled  thereto  their  individual  aif* 
natnreo  and  eeals  and  the  oorporatioD  had  reoogniaed  their  aathority,  tiM 
oommittee  was  held  not  pereonally  liable:  BamdaU  v.  Van  VedUem,  19  Johnii 
60;  10  Am.  Deo.  193;  oompare  UnderkiUw.  Oilmon,  2  N.  H.  362;  9  Am.  Dee. 
82.  8o  aleo  an  action  on  a  promiee  of  an  army  offioer  in  hie  official  oapaei^ 
to  pay  a  reward  for  apprehending  a  deoerter  eaonot  be  maintained:  B^Xhrnajf 
T.  Behifuiri,  2  Wend.  376;  20  Am.  Dee.  621.  On  the  other  hand,  pnUie 
agente  are  said  to  be  personally  liable  when  they  make  a  oontraet  beyoad 
their  anthority,  and  also  when  they  nee  apt  worda  to  bind  themaelTea:  Jfe* 
CletUiekt  v.  Br^anit  1  Mo.  698;  14  Am.  Deo.  3ia  The  latter  prinoiple  oeem 
to  be  the  baeLs  of  the  deeision  in  Murray  ▼.  Kmnedy^  16  La.  Ann.  885^  77  Am. 
Dee.  189,  where  it  wae  held  that  a  United  States  marshal  who  offered  a 
reward  for  the  arrest  of  a  fagitive  from  jnstioe^  and  signed  IIm  iastmmsn^ 
*'U.  8.  Marshal,"  acted  as  a  principal  and  was  liable. 

Rbwakds,  who  Emtitlsd  TO:  See  note  to  Haydm  v.  Aw^er,  26  Am.  BiS|w 
6-10,  especially  p.  8,  where  several  oases  are  cited  to  the  poiat  that  the 
penon  giving  the  information  is  entitled  to  the  lewaid. 


Hudson  Real  Estatb  Go.  v.  Town. 

(IM  MisiACHnnns,  n.) 

OOBFOmAnOHB.  —  SUBSORIPTION  TO  THX  StOOK  OV  A  PBOFOaBI  Oo«POEA»M 

n  MOT  A  CoNTKAOT  for  the  Want  of  a  contracting  par^  on  the  other  Mm^ 
bnt  may  become  such  on  the  organisation  of  the  contemplated  corpor»> 
tion.  At  any  time  prior  to  such  organiaticii  such  sabooriptica  fa  a  asie 
offer,  and  may  be  withdrawn  by  the  signer. 

Action  to  enforce  a  subscription  by  the  defendants  to  stobk 
of  the  plaintiff  corporation.  The  defense  was  that  the  sab* 
Bcription  was  made  on  the  condition  that  the  property  of  tli9 
corporation  should  not  be  mortgaged;  that  the  sabscriben 
first  voted  not  to  make  any  mortgage,  but  afterwards  re- 
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foinded  that  Tote,  and  thereupon,  and  before  the  organiza- 
tion of  the  corporation  and  before  the  other  subBcribers  had 
done  anything  in  consequence  of  their  subscriptions^  the  de- 
fendants notified  them  that  the  subscriptions  would  not  be 
paid.  The  trial  court  decided  that  this  defense  was  insuffi* 
cient^  and  directed  a  yerdict  for  the  plaintifll 

/•  W,  Careoran^  for  the  defendants. 

J.  T.  Jodin^  for  the  plaintifll 

AtXBN,  J.  At  the  time  when  the  defendant  signed  the  sub- 
scription paper  declared  on,  it  was  not  a  contract,  for  want  of 
a  contracting  party  on  the  other  side;  but  it  has  now  been 
established  that  a  subscription  of  this  sort  becomes  a  contract 
with  the  corporation  when  the  corporation  has  been  organised, 
and  in  this  way  the  objection  of  the  want  of  a  proper  contract* 
ing  party  is  finally  avoided,  provided  everything  goes  on  as 
contemplated  without  any  interruption.  Until  the  organisa* 
tion  of  the  corporation,  the  subscription  is  a  mere  proposition 
or  offer,  which  may  be  withdrawn,  like  any  other  unaccepted 
offer.  Unless  the  signer  is  bound  upon  a  contract,  he  is  not 
bound  at  all.  It  is  open  to  him  to  withdraw.  It  is  not  on 
the  ground  that  there  was  no  sufficient  consideration;  the  seal 
would  do  away  with  any  doubt  on  that  score;  but  it  is  on  the 
ground  that  for  the  time  being,  and  until  the  corporation  is 
organised,  the  writing  does  not  take  effect  as  a  contract,  be- 
cause the  contemplated  party  to  the  contract,  on  the  other 
side,  is  not  yet  in  existence;  and  for  this  reason,  there  being 
no  contract,  the  whole  undertaking  is  inchoate  and  inoom* 
plete,  and  since  there  is  no  contract  the  party  may  withdraw: 
Phillips  Limerick  Academy  r*  DaviSy  11  Mass.  113;  6  Am.  Deo. 
162;  Thomp$(m  t.  Page,  1  Met  665;  Ivee  t.  SUrling^  6  Met 
810;  Perkins  y.  Union  Button-hole  etc.  Co.,  12  Allen,  278;  Aihol 
Mueie  Hall  Co.  v.  Carey,  116  Mass.  471;  Phipps  v.  JoneSj  20 
Pa.  St  260;  59  Am.  Dec.  708. 

In  the  present  case  there  was  evidence  which  would  war- 
rant a  finding  that  the  defendant  thus  withdrew  before  the 
time  came  when  his  subscription  would  have  become  a  con* 
tract 
.  £xceptioiia  sattained. 

CbBFDXATiDiis — SuBSOsiFnoiis  Psioa  TO  OBaimBATum.  —  A  mbeorip* 
Uqgk  by  A  nnmber  of  penons  to  the  vtook  of  *  eorporation  to  bo  thcrtoftor 
(orined  by  thorn  is  ia  tho  nature  of  o  oontiaaing  offer  to  the  propooed  oorpo* 
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ration,  which,  npoo  aoceptancQ  by  U  after  ite  formafcion,  b«conunM.teeach. 
■nhscriher  a  contract  between  him  and  the  corporation:  MitmeapoUa  eUm 
Machine  Cn.  ▼.  Davis,  40  Minn.  110;  12  Am.  Si.  Rep.,  701;  Pmdbaeot  B,  B. 
Co.  y.  Dummer,  40  Ma.  172;  63  Am.  Dee.  65<  Similarly  •  eabeoriptioii  m 
•id  of  a  curporatioD  not  yet  formed  inures  to  the  benefit  of  tho  ooffporattOM 
thereafter  created:  OrinoM  r.  Tnu^e§,  26  IlL  41;  79  Am.  Dea  361.  A 
oorporation  may  sustain  an  action  for  subsoriptions  made  to  iti  stock  before 
it  waa  formed,  though  it  la  not  named  as  a  promisee  in  the  agreement  to 
subscribe:  McuysviUe  Electric  Light  etc  Co.  ▼•  Johimm,  93  GaL  538;  27  Am. 
St.  Rep.  215.  In  Muncif  Traction  Engine  Co.T,  DeLa  Oreen,  143  Pa.  St.  260, 
it  was  held  that  a  subscriber  to  the  capital  stock  of  a  manufacturing  com- 
pany, proposed  to  be  incorporated  under  the  statute,  might  withdraw  his 
•■liscrtptioQ  at  say  time  befcse  tho  associatioo  was  ready  to  file  its  vtielea 
with  the  tecretary  of  the  commonweaUb,  and  this  eytn  though  be  might 
haye  induced  others  to  subscribe  to  the  stock  with  him. 


DURKTK   V.    C0BLEIGE» 

(IM  IfASBAOEUSM'iS,  IM.] 

Strkiets,  E^rroppR.  to  Dbnt  Bzistkwoi  or.  —  A  Cox^STAiraB  oi  L4ia> 

lONATBO  AS  bovHDBD  OH  A  Stbsst,  tho  plan  of  which  is  referred  te^ 

giTes  the  grantee  a  right  by  way  of  estoppel  over  the  entire  length  of 
the  land  desiguated  as  a  street  if  it  belongs  to  the  grantor,  but  doee  not 
obl'gate  him  to  build  and  maintain  a  street  fit  for  travel. 

WsiTTBlf  COMTBAOTS  AND  COLLATBRAL  AOIIXS1IBNT8.  -^  A  parol  Rgreem— fc 

which  is  collateral  to  but  not  inconsistent  with  a  written  agreement  ea 
A  distinct  subject-matter,  may  be  proved.  Therefore^  when  •  oonvey- 
ance  has  been  made  of  land,  describing  it  as  bounded  upon  a  public 
street,  the  grantee  may  recover  damages  for  the  non-performance  of  a 
parol  agreement  to  the  effect  that,  if  he  would  bay  such  laad»  the 
grantor  would  grade  and  build  the  street  so  as  to  oeuneot  it  with  a  oar> 
taiu.  public  street,  and  would  cause  public  water  to  be  put  In  the  streets 
Vkhdor  and  Vender  —  False  REPRESRNTATioNa.  —  An  Aonov  lOR  De- 
ceit may  be  maintained  for  falseljr  representing  that  a  street  upon  wfafeh 
a  lot  was  situated  and  which  was  a  port  of  the  graRtor's  land  aotoally 
as  bended  from  a  public  street»  and  that  tho  grantor  had  the  right  to 
open  the  street  so  as  to  make  it  oontiauous  and  to  connect  with  laeh 
public  street,  and  by  means  of  such  representation  inducing  plaintiff  to 
puroliase  such  lot,  if  the  non-existence  of  the  right  of  way  to  a  public 
street  was  nof^open  to  be  ascertained  by  ocular  inepeotion  of  tho  prem* 
ises.  It  is  not  material  that  the  right  of  way  waa  not  mentioRRd  ift  the 
conveyance  of  the  land  il  such  oouveyaoce  purported  to  coovey  the  lot 
with  all  privileges  and  appurtenances  thereto  belonging^ 

Two  actions  arising  out  of  the  sale  and  conveyance  by  de- 
fendant to  plaintiff  of  a  certain  lot,  ajDd  the  repreeaaiations 
made  to  induce  its  purchase.  The  first  action  waa  to  recover 
damages  for  the  failare  of  the  defendant  to  grade  and  baild  a 
street  and  to  cause  city  water  to  be  put  therein,  and  the 
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ond  action  was  to  recover  damages  for  deceit  In  representing 
that  the  defendant  had  a  right  of  way  out  of  a  certain  private 
unbuilt  street  into  a  designated  public  street,  over  which  right 
of  way  ingress  and  egress  could  be  had  to  and  from  the  lot 
purchased  by  plaintiff  from  defendant,  such  purchase  being 
induced  by  such  representations.  In  both  actions  the  trial 
judge  directed  verdicts  to  be  entered  sgamst  plaintiff,  and  he 
thereupon  appealed. 

F.  W.  Kiitredge  and  W.  H.  Drury^  for  the  plaintiff. 
J^.  SiUehinBon^  for  the  defendant 

Allen,  J.  This  is  an  action  of  contract.  The  plaintiff  had 
taken  from  the  defendant  a  deed  of  land  described  as  bounded 
on  a  street,  and  referring  to  a  plan  on  which  the  street  was 
shown.  This  street  was  upon  land  owned  by  the  defendant 
The  deed  contained  no  covenant  that  the  defendant  would 
build  the  street,  or  cause  water  to  be  introduced  therein.  The 
plaintiff's  case  rests  upon  the  proposition  that,  in  order  to  in« 
duce  him  to  buy  the  lot,  the  defendant  orally  promised  to 
grade  and  build  the  street  so  as  to  connect  with  a  certain 
public  street  already  built  and  open,  and  also  to  cause  the 
city  water  to  be  put  into  the  street  by  a  certain  specified  time« 
The  question  is,  whether  such  an  oral  agreement  may  be 
shown. 

The  plaintiff  gained  a  right  of  way  by  estoppel  over  the 
land  owned  by  the  defendant  and  described  as  a  street:  How4 
V.  Alger,  4  Allen,  206;  Franklin  Iub.  Co.  v.  Cousens^  127  Mass. 
^58;  CroweU  y.  Beverly,  134  Mass.  98;  and  this  right  would 
extend  for  the  entire  length  of  the  street,  as  indicated,  pro- 
vided the  defendant  owned  the  same:  Tobey  t.  Taunton,  119 
Mass.  404;  Fox  v.  Union  Sugar  Refinery,  109  Mass.  292;  but 
the  defendant  would  not  be  bound  by  his  deed  to  build  and 
maintain  the  street  fit  for  travel:  Hennessey  v.  Old  Colony  ete^ 
R.  R.  Co.,  101  Mass.  540;  100  Am.  Dec.  127.  The  obligation 
of  the  defendant  to  do  the  acts  now  in  question  depends 
wholly  on  his  alleged  oral  agreement 

A  rule  has  been  established  which  may  be  stated  in  general 
terms  to  be,  that  an  agreement  by  parol  which  is  collateral  to 
the  written  contract  and  on  a  distinct  subject  may  be  proved. 
It  is  rather  difficult  to  lay  down  a  precise  formula  to  define  in 
advance  for  all  cases  what  will  come  within  this  rule.  In 
Stephens  on  Evidence,  Am.  ed.,  163,  this  is  attempted,  as 
follows:  **  The  existence  of  any  separate  oral  agreement  as  to 
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any  matter  on  which  a  docuiueut  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  if  from  the  circumstances  of  the 
case  the  court  infers  that  the  parties  did  not  intend  the  docu* 
ment  to  be  a  complete  and  final  statement  of  the  whole  of  the 
transaction  between  them/'  may  be  proved.  Where  the  oral 
agreement  is  on  the  face  of  it  inconsistent  with  what  was 
written,  it  is  plain  that  the  writing  must  prevail:  Flynn  ▼. 
Boumeuff  143  Mass.  277;  58  Am.  Rep.  135;  and  Knowlton  y. 
Keenan^  146  Mass.  86;  4  Am.  St.  Rep.  282,  were  cases  of  this 
kind;  but  the  more  difficult  question  arises  where  the  oral 
agreement  relied  on  relates  to  something  not  specified  in 
terms  in  the  writing.  It  must  then  be  determined  whether 
the  written  document  is  to  be  deemed  to  contain  all  that  was 
agreed  between  the  parties.  There  are  many  cases  in  which 
this  question  has  been  presented,  and  the  decisions  are  not 
entirely  harmonious.  Thus  in  Naumberg  v.  Yov/ng^  44  N.  J.  L* 
831,  43  Am.  Rep.  380,  the  court  disapproved  of  the  decisions 
in  Morgan  v.  Griffith,  L.  R.  6  Ex.  70,  and  Erskine  t.  Adeanef 
L.  R.  8  Ch.  756,  in  which  cases  it  was  held  that  an  oral  agree- 
ment by  a  lessor  to  destroy  the  rabbits  might  be  proved.  In 
an  early  Massachusetts  case  it  was  held  that  a  lessor  is  not 
bound  by  an  oral  agreement  to  provide  other  and  better  ac- 
commodations than  those  stipulated  for  in  the  lease:  Brigham 
V.  RogerSj  17  Mass.  571;  and  on  a  written  contract  of  side  of 
goods  an  additional  warranty  cannot  be  proved  by  parol: 
Whitmore  y.  South  Boston  Iron  Co.y  2  Allen,  62,  68;  EighmU 
V.  Taylor^  98  N.  Y.  288;  so,  where  one  by  a  written  instru- 
ment agreed  to  sell  out  his  business  stand  and  stock  of  goodsi 
it  cannot  be  shown  by  parol  that  he  also  agreed  not  to  engage 
in  a  similar  business  in  the  same  town:  DoyU  y.  Dixon^  12 
Allen,  576;   Wilson  v.  Sherburne,  6  Cush.  68. 

On  the  other  hand,  in  several  cases  more  nearly  resem* 
bling  the  present  in  their  facts,  it  has  been  held  that  an  addi* 
tional  oral  agreement  might  be  proved.  Thus  oral  agreements 
by  vendors  of  land  requiring  to  be  filled,  that  they  would  pay 
for  the  filling,  have  been  held  to  be  independent  collateral 
agreements  which  might  be  enforced:  Page  v.  Monks,  5  Gray, 
492;  McComiick  v.  Cheevers,  124  Mass.  262;  also  an  oral 
agreement  by  a  grantor  to  pay  for  building  a  sewer  in  the 
street:  Carr  v.  Dooley,  119  Mass.  294.  The  case  of  Oraffam 
y.  Pierce,  143  Mass.  386,  was  deemed  to  come  within  the  same 
doctrine.  It  was  determined  in  Ayer  y.  i?.  W.  Bell  Mfg.  Co,f 
147  Mass.  46,  that  a  manufacturer  of  goods  who  accepted  a 
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written  order  with  Btipulations  as  to  quality,  price,  and  rebate 
or  claims  for  allowance,  might  be  held  on  an  oral  agreement 
to  advertise  the  goods.  See  also  WillU  y.  J7«Z6srf,  117  Mais. 
151;  Bmnell  r.  Kimball^  5  Allen,  856;  Taylor  on  Evidence^ 
sees.  1135, 1147. 

It  seems  to  us  that  the  case  fitUs  within  the  last  class  of 
decisions,  and  that  the  alleged  agpreement  of  the  defendant 
should  be  treated  as  an  independent  collateral  agreement 
which  need  not  be  included  in  the  deed*  The  result  is,  that 
the  plaintiff  was  entitled  to  have  his  case  submitted  to  the 
jury. 

Exceptions  sustained. 

In  the  second  action  the  opinion  of  the  court  was  as  fol- 
lows: — 

Allbn,  J.  This  is  an  action  of  tort  for  deceit  in  inducing 
the  plaintiff  to  purchase  from  the  defendant  the  lot  of  land 
referred  to  in  the  preceding  case.  The  false  representation 
set  forth  in  tlie  declaration  was,  in  substance,  that  the  street 
upon  which  the  lot  was  situated,  and  which  was  a  part  of  the 
defendant's  land,  actually  extended  from  a  public  street  called 
South  Street  to  a  public  street  called  Dudley  Avenue;  and 
that  the  defendant  had  a  right  to  open  said  street  upon  which 
the  lot  was  situated,  so  as  to  make  it  continuous,  and  to  con- 
nect with  a  public  street  at  each  end.  The  plaintiff  alleged 
that  in  fact  there  was  an  intervening  strip  of  land  which  at 
one  end  of  the  private  street  cut  off  access  to  the  public  street. 
There  was  evidence  tending  to  support  the  averments,  and  to 
show  that  the  defendant  knew  that  he  had  no  right  over  the 
intervening  strip;  but  it  was  ruled  that  the  action  could  not 
be  maintained. 

The  defendant's  right  of  way,  if  he  had  it,  would  be  appur- 
tenant to  his  land,  and  so  when  his  land  was  divided  up  into 
building  lots  would  be  appurtenant  to  the  lot  bought  by  the 
plaintiff:  Whitney  v.  Xm,  1  Allen,  198;  79  Am.  Dec  727; 
MiUer  v.  Washbumj  117  Mass.  871;  and  we  think  that  if  he 
falsely  and  fraudulently  represented  to  the  grantee  that  a 
right  of  way  was  appurtenant  to  the  estate  granted,  such  mis- 
representation might  be  actionable.  Whether  a  right  of  way 
existed  or  not  was  a  thing  not  open  to  be  ascertained  by  an 
ocular  inspection  of  the  premises.  Nevertheless,  the  represen- 
tation related  to  an  actual  state  of  things  or  fact,  the  existence 
or  non-existence  of  which  might  naturally  affect  the  value  of 
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tli6  Ihdc^  flold:  DbtM  ▼.  Iferm,  149  Mass.  188;  14  Ain.  St.  Rep. 
404.  The  poBsible  importat>ce  of  the  supposed  ri^ht  of  way  is 
obvious.  In  a  case  which  arose  in  Bnglafnl:  Dbwm  ▼.  Lights  8 
De  €rex  M.  4  Q.  774,  it  waa  held  that  where  an  important 
supposed  means  of  access  to  premises  bargained  for  was  waat- 
mg,  so  that  it  was  ancerta4n  whether  the  purchaieer  could 
reach  the  estate  at  all  times  of  the  jear,  specific  perfermanca 
would  not  be  decreed  against  him,  even  though  Uiere  was  no 
fraud;  aitd  in  Brewer  ▼.  Brown^  28  Ch.  Div.  309,  the  particu- 
lars of  sale  of  a  freehoM  property  described  the  garden  as 
inclosed  by  a  rustic  wall  with  a  tradesmen's  side  entrance, 
but  it  appeared  that  the  wall  did  not  form  part  of  the  prop- 
erty, and  the  tradesmen's  side  entrance  was  used  on  sufferance; 
and  it  was  held  that  one  who  had  contracted  to  purchase  the 
property  was  entitled  to  have  his  contract  rescinded. 

Willi  still  stronger  reason,  if  there  has  been  a  fraud  in  rep- 
reseuting  that  an  important  right  of  way  existed,  when  it  did 
not  exist,  the  purchaser  should  be  entitled  to  a  remedy.  The 
plaintiff^  having  built  a  house  upon  his  lot,  cannot  well  rescind 
the  contract,  but  seeks  compensation  in  damages  for  the  al- 
leged  deceit.  It  was  not  necessary  that  the  right  of  way 
should  be  expressly  mentioned  in  the  deed.  The  lot  was 
conveyed  ''with  all  the  privileges  and  appurtenances  thereto 
belonging,"  and  a  way  appurtenant  would  pass  though  not 
mentioned.  It  was  a  matter  outside,  not  open  to  easy  verifi- 
cation, and  relating  to  a  particular  in  respect  to  which  the 
plaintiff  had  not  equal  means  of  knowing  the  truth:  Medbury 
V.  WaUon,  6  Met.  246,  260;  39  Am.  Deo.  726.  We  think  the 
plaintiff  was  entitled  to  go  to  the  jury.  The  case  bears  con- 
siderable resemblance  to  MoneU  v.  Colden^  IS  Johns.  395;  7 
Am.  Dec.  390,  cited  by  the  plaintiff*.  See  also  Ward  v.  IFi- 
man,  17  Wend.  193;  Savage  v.  StevenSy  126  Mass.  207;  1  Story's 
Eq.  Jur.  205,  225;  Hough  v.  Richardson,  3  Story,  659,  690; 
DoggHt  V.  Emerson,  3  Story,  700,  732;  Atiwood  v,  Smatl^  6 
Clark  &  P.  232,  395,  444,  447. 

The  question  of  the  measure  of  damages  is  not  before  us« 
It  is  obvious  that  a  recovery  in  the  action  of  contract  might 
include  elements  of  damage  which  otherwise  might  be  in- 
cluded in  the  present  action;  but  there  might  be  damages 
recoverable  in  this  action  which  would  not  be  recoverable  in 
that  At  present,  we  have  nothing  to  do  with  any  question 
•f  damages. 

Exceptions  sustained. 
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Strbbts.  — Thb  Convbtanob  ov  a  Cmr  Lor  as  Boundbd  bt  a  Strbbt 
marked  on  a  plan  entitles  llie  grantee  to  a  right  of  way  over  such  street,  if- 
tbe  grantor  owned  it  and  a  tubeeqaentoonveyaace  of  a  portion  of  snch  street 
mil  Im  void:  Moam  y.  Caraon,  104  N.  C  431;  17  Am.  St  Rep.  681;  Living- 
UatLT,  I&nyor^  8  Wend.  85;  222  Am.  Deo.  622.  Nor  can  any  use  be  made  of 
tka  soil  of  the  highway  which  will  defeat  the  enjoyment  thereof  by  the  gran- 
tee or  hiB  snccessors  in  interest:  Lanikin  v.  TerwiUitjer,  22  Or.  97.  As  be- 
tween grantor  and  grantee  a  street  is  created  where  land  clearly  defiaed 
as  to  extent  and  location  is  devoted  to  that  end  by  the  grant*  although  it  ia 
not  then  in  condition  to  be  nsed  as  a  street:  Matter  qf  Lculue,  118  N.  Y.  213. 

EviVBVCB  Sbowzmo  a  Parol  Aorbsiibnt  may  be  received,  although  tbe 
parties  made  a  written  oontraot  at  the  same  time  touching  the  same  sub- 
jeot,  if  it  dues  not  contradict  or  vary  the  writing:  EerMom  ▼.  Henderson,  21 
N.  H.  224;  63  Am.  Dea  185;  Bedfieid  v.  Oieaaon,  61  Vt.  220;  15  Am.  St 
Rep.  889;  Snow  v.  AUe^,  151  Mass.  14;  Qvidery  v.  Oreen,  95  Oal.  630;  Sta- 
heUn  V.  SowU,  87  Mich.  124.  This  rule  is  frequently  applied,  where  the  oral 
afi^eement  was  the  sonsideration  for  or  inducement  to  the  written  contract} 
Oate  V.  PottniUo  iXcial;  116  Pa.  St.  264;  2  Am.  St  Rep.  600;  Midiael  v.  FtO, 
100  N.  C.  178;  6  Am.  St  Rep.  677;  DeCamp  v.  Sonfield,  75  Mich.  449;  Wan^ 
mer  ▼.  Landis,  137  Pa.  St.  61;  Sidney  etc  Furnitw-e  Co.  V.  Warsaw  School 
District,  130  Pa.  St  7(3.  Such  oral  stipulatious  must  be  established  by  clear, 
precise,  and  indubitable  evidence:  Ferguson  v.  Rafferty,  128  Pa.  St  387. 
So  also  parol  evidence  is  admissible  to  show  that  an  agreement  was  deliv* 
ered  to  the  oontractee  to  take  effect  only  opno  the  happening  of  a  condition 
which  is  shown  never  to  have  happened:  Humphreys  v.  Richmond  etc  R*y,  88 
Va,  431. 

Vbkdob  and  PinEtoHASBR.  —  AcTio5  TOR  Dbcbit  may  be  maintained  by 
the  purehaser,  where  the  vendor  makes  misrepresentations  as  to  a  material 
tn/otf  knowing  at  the  time  that  they  were  false,  and  the  parchaser  relies  oo. 
those  misnpresentations:  WiHiams  v.  AlcFadden,  23  Fla.  143;  11  Am.  St 
Rep.  345;  Mcltdyrt  v.  BueU,  132  N.  Y.  192.  Representations  of  the  vendor 
as  to  extrinsic  facts  affecting  the  quality  or  value  of  the  thing  sold  which  are 
peculiarly  within  his  knowledge  may  be  relied  on  by  the  purchaser,  and  if 
the  representations  are  false,  and  the  purchaser  is  misled  thereby  to  his  in- 
jury, he  may  maintain  an  action  for  damages:  Sehumaker  v.  Mather,  ISS 
N.  Y.  590.  Thus,  where  a  land-owner  sold  land  according  to  a  map  which 
represented  streets  on  his  own  property  opening  out  upon  a  street  which 
eomuRBsiooers  in  partition  had  Imd  out  on  the  edge  of  the  adjoining  traot, 
and  gave  no  information  that  this  street  was  not  on  his  own  land,  it  mm 
held  that  when  the  commissioners's  plat  was  set  aside  and  the  street  tb- 
eated,  he  was  liable  in  damages  for  the  resulting  diminution  in  the  value  of- 
the  land:  MeCaU  v.  Davis,  56  Pa.  St  431;  94  Am.  Dec.  9Z 
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Bosh  v.  Boutbllb. 

[in  UjjmkaxusMm,  U74 

Irsoltkiit  Laws — OovTBTurcBs  nr  CoiiTRAyxMTiOH  of, — Ob*  wKo  i4- 
Tmncat  money  to  aa  inaoWent  under  an  agreement  that  he  ahall  reeeiw 
aa  aeenritj  therefor  a  oonveyanoe  of  certain  property,  hnt  to  whom  aaok 
eonveyanoe  is  not  ezecated  until  two  weeka  aiter  anch  money  ia  reoeived, 
la  not  on  that  account  to  be  ranked  aa  an  unsecured  creditor  reoetTing 
aeeurity  for  aa  unseouxed  debt^  although  he  had  reason  to  belieTe  that 
his  debtor  waa  aolrent  when  the  loan  was  made. 

iHaoLviKOT  Laws^  AitTBosDNT  Dbbts.  — Onx  Who  Loans  MoHir,  Know- 
iifo  It  n  TO  BB  Ubbd  nr  Payino  a  Prx-bxistimo  Dxbt,  to  a  borrower  us 
embarrassed  circnmstancea,  and  whotakea  aeeurity  for  such  loan,  la  not 
thereby  guilty  of  any  fraud  or  evasion  of  the  insdveney  law,  and  anoh 
aeeurity  cannot  be  set  aside  or  regarded  as  a  fraud  upon  such  law. 

Suit  in  equity  by  the  assignee  in  insolvenoy  of  Cyras  F. 
Boutelle  to  compel  the  conveyance  of  certain  lands  conveyed 
by  the  insolvent  to  the  defendant,  Henry  P.  Boutelle.  The 
cause  was  submitted  for.decision  upon  an  agreed  statement  of 
the  facts,  the  substance  of  which  was,  that  on  April  10,  1889, 
Cyrus,  knowing  himself  to  be  insolvent,  borrowed  of  the  d^ 
fendant  one  thousand  dollars,  the  payment  of  which  he  thea 
agreed  should  be  secured  by  a  conveyance  of  certain  property; 
that  the  conveyance  was  not  in  fact  executed  until  the  twenty* 
third  day  of  the  same,  month;  that  defendant  had  reason  to 
believe  that  Cyrus  was  insolvent,  and  knew  that  the  money 
was  borrowed  to  pay  a  preexisting  indebtedness,  and  that 
Cyrus  filed  his  petition  in  insolvency  June  8,  1889. 

W,  8.  B.  Hopkins,  for  the  defendant 

E,  P.  Pierce^  for  the  plaintifif. 

MoBTON,  J.  The  question  in  this  case  is  whether  the  deeds 
from  Cyrus  F.  Boutelle  to  the  defendant  were  given  in  oontr»> 
vention  of  the  insolvent  law. 

It  is  stated  in  the  agreed  facts  that  at  the  time  the  defend- 
ant took  them,  and  when  the  loan  was  made  for  which  they 
were  given  to  him  as  security,  Cyrus  was  insolvent,  and  knew 
himself  to  be  so,  and  the  defendant  had  reason  to  believe  him 
to  be  so.  It  is  not  stated  that  the  deeds  were  taken  or  that 
the  money  was  advanced  by  the  defendant  with  a  view  to  en- 
able Gyrus  to  prefer  the  bank,  or  to  evade  in  any  way  the  in*' 
solvent  law;  that  is  denied  in  the  defendant's  answer.  We 
understand  the  question,  therefore,  to  be  whether,  on  the 
agreed  facts  as  they  stand,  without  anyjbhing  more,  the  deedSp 
as  matter  of  law,  were  in  contravention  of  the  insolvent  law. 
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It  appears  that  Cyras  bad  a  note  coming  due  at  a  bank  in 
Fitobburg.  Tbe  day  before  it  fell  due  the  indorsee  declined 
to  renew  it.  Cyrus  thereupon  applied  to  the  defendant,  say- 
ing that  the  action  of  the  indorsee  put  him  in  a  tight  place, 
and  asking  the  defendant  to  get  the  money  for  him  on  his 
(Cyrus's)  note,  and  saying  he  would  give  the  defendant-secur- 
ity on  two  lots,  naming  them,  either  by  mortgage  or  warranty 
deed.  Instead  of  getting  the  money  in  the  manner  Cyrus 
eoggested,  the  defendant  himself  advanced  the  money  and 
kept  the  note,  which  was  dated  April  10,  1889.  Owing  to  his 
absence  at  Worcester  as  a  witness,  and  by  reason  of  other 
pressing  business,  Cyrus  was  unable  to  complete  the  transac- 
tion till  April  23d,  when  he  made  and  delivered  as  security  to 
the  defendant  warranty  deeds  of  the  two  lots. 

The  petitioner  contends  that  the  arrangement  between  the 
defendant  and  Cyrus  contemplated  the  giving  of  security  at  a 
future  time,  and  not  as  a  part  of  or  contemporaneous  with  the 
lending  of  the  money,  and  that  when  tbe  defendant  received 
the  deeds  he  took  them  as  an  unsecured  creditor  receiving 
security  for  an  unsecured  debt.  We  do  not  think  the  trans- 
action can  be  so  regarded. 

The  proposal  to  give  security  was  made  at  the  same  time  «as 
and  as  a  part  of  the  request  for  the  loan.  It  was  made  before 
the  money  was  lent,  to  induce  the  lending  of  it,  and  the 
money  was  lent,  for  aught  that  appears,  in  good  faith,  on  the 
promise  of  the  security.  Tbe  only  reasonable  construction  to 
be  given  to  the  letter  of  Cyrus  is,  that  it  was  expected  uiul 
intended  by  the  parties  that  the  lending  of  the  money  and 
the  giving  of  the  security  would  be  contemporaneous,  and 
that  Cyrus  understood  that  he  was  to  give,  and  the  defendant 
that  he  was  to  receive,  present  security  for  a  present  loan. 
The  accidental  delay  could  not  affect  the  real  character  of  the 
agreement,  or  what  was  done.  The  situation  of  the  debtor 
remained  unchanged,  and  there  is  nothing  to  show  that  the 
delay  was  for  the  purpose  of  giving  credit.  When  the  security 
was  given,  equity  would  treat  it,  on  the  principle  that  a 
thing  is  considered  done  at  the  time  when  it  ought  to  liave 
been  done,  as  if  it  had  been  given  at  the  time  agreed;  and 
at  law  possibly  the  interval  might  be  disregarded,  and  the 
agreement  and  the  giving  of  the  deed  be  regarded  as  con- 
temporaneous: Gardiner  v.  Oerrish,  23  Me.  46;  1  Story's 
Eq.  Jur.,  sec.  649;  Nickerson  v.  Baker,  5  Allen,  142;  Hawks 
▼•  Loeke^  139  Mass.  205;  52  Am.  Rep.  702;  Commonwealth  v. 
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Devlin,  141   Hass.  423,  481;   Oariwrighi  r.  W^marding,  24 
N.  Y.  621,  638,  584. 

The  cases  relied  on  by  the  petitioner  on  this  branch  of  the 
case  are  readily  distinguishable  from  this  case.  In  Blodgeti 
▼•  Ilildreihy  11  Cueh.  811,  the  agreement  to  give  security  was 
clearly  ezecutoty,  and  at  the  time  security  was  given  there 
was  clearly  an  antecedent  debt  In  Forhea  v.  Howe,  102  Mass. 
427,  8  Am,  Rep.  475,  a  former  mortgage  was  snrrendered  and 
a  new  one  was  taken  on  other  property  to  secure  a  debt  timt 
had  existed  some  time.  The  second  mortgage  was  deaHy 
invalid.  The  same  is  in  substance  true  of  Simpson  v.  CarU- 
ion,  1  Allen,  109,  79  Am.  Dec.  707.  Holmes  v.  Winchester,  135 
Mass.  299,  is  the  strongest  case  cited  by  the  petitioner,  but 
the  conveyance  which  was  the  subject  of  controversy  vras  not 
made  till  two  years  and  four  months  after  the  time  when  it 
should  have  been  made.  The  court  expressly  said  that  the 
evidence  was  **  consistent  with  the  view  that  she  [the  plain- 
tiff ]  did  not  expect  a  present  conveyance  from  her  husband, 
but  left  it  to  be  made  by  him  at  some  time  in  the  future." 
The  case  of  Copeland  v.  Barnes^  147  Mass.  888,  stands  on  the 
same  ground  in  effect  as  Forbes  v.  Howe,  102  Mass.  427,  3 
Am.  Rep.  475;  as  does  also  Paine  v.  Waite,  11  Gray,  190. 

On  the  other  hand,  we  think  the  view  which  we  have  taken 
is  supported  by  numerous  authorities:  Williams  v.  Coggeskall, 
11  Cush.  442;  Nickerson  v.  Baker,  5  Allen,  142;  Stetson  v. 
(y Sullivan,  8  Allen,  321;  Alden  v.  Marsh,  97  Mass.  160;  Par- 
sons V.  Topliff,  119  Mass.  245;  Atlantic  Nat.  Bank  v.  Tavener, 
130  Mass.  407;  Holmes  v.  Winchester,  183  Mass.  140;  JatTies  v. 
Newton^  142  Maes.  366;  Tiffany  v.  Boatman* s  Institution,  18 
Wall.  375;  Cartwright  v.  Wilmerding,  24  N.  Y.  521 ;  Ex  parte 
Ames,  1  Low.  561;  Sparhawk  v.  Richards,  12  National  Bank- 
ruptcy Register,  74. 

The  fact  that  the  agreement  related  to  the  conveyance  of 
real  estate  was  not  in  Nickerson  v.  Baker,  5  Alien,  142,  re* 
garded  as  a  valid  objection.  Moreover,  the  agreement  has 
been  executed  and  the  defendant  has  got  his  security,  and  as 
the  oourt  said  in  Holmes  v.  Winchester,  135  Mass.  299,  302, 
"can  set  up  •  .  •  .  any  equities  that  will  avail  her."  As 
already  said,  the  money  was  lent  and  the  security  taken,  for 
aught  that  appears,  in  good  faith.  It  is  not  enough  to  avoid 
the  conveyance  that  Cyrus  was  insolvent  when  it  was  made, 
and  knew  himself  to  be  so,  and  that  the  defendant  had  reason 
to  believe  him  to  be  so,  if  the  conveyance  was  not  made  to 
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secure  an  antecedeai  debt,  or  witb  any  intention  on  the  part 
of  the  defendant  to  defeat  the  provisions  of  the  insolvent  lav, 
or  with  reason  to  believe  that  such  was  the  purpose  of  Cyrus, 
but  was  given  as  security  for  a  debt  then  incurred:  Nickerson 
V.  Baker,  5  Allen,  142;  Tiffany  v.  Boatinan^a  Institution^  18 
Wall.  375.  It  does  not  appear  that  such  was  the  intent  of  the 
defendant,  or  that  he  had  reason  to  believe  that  such  was  the 
purpose  of  Cyrus.  There  is  nothing  stated  as  to  t!>e  nature 
of  the  business  of  Cyrus  or  his  means,  or  tending  to  show  that 
these  conveyances  were  out  of  the  usual  or  ordinary  course  of 
his  business,  which  the  statute  makes  priinafojcie  evidence  of 
such  a  purpose.  For  aught  that  appears,  his  property  may 
have  consisted  largely  of  real  estate,  and  this  may  have  been 
with  him  a  customary  mode  of  raising  money  at  any  time 
when  be  was  pressed.  No  donbt  the  defendant  had  reason  to 
know,  and  did  know,  that  Cyrus  intended  to  pay  the  note  at 
the  bank;  but  whether  he  had  reason  to  believe  that  such  a 
payment  would  be  in  fraud  or  an  evasion  of  the  insolvent 
laws  would  depend  on  the  situation  of  Cyrus,  the  amount  of 
his  property,  the  nature  of  his  business,  whether  he  could 
reasonably  hope  to  go  on,  and  other  circumstances  which  are 
not  stated.  It  cannot  be  said  that,  from  the  mere  fact  that  a 
person  lending  mcmey  to  another  in  embarrassed  circum* 
stances  knows  that  the  borrowed  money  is  to  be  applied  to 
the  payment  of  a  prior  debt,  the  lender  has  reason  to  beh'eve 
that  the  intended  payment  will  be  in  fraud  or  an  evasion  of 
the  Insolvent  law.  Possibly  the  borrower  may  succeed  in 
going  on,  in  which  case  the  payments  clearly  would  not  be 
fraudulent.  Even  if  he  fails,  there  may  have  been  fair 
ground  for  the  expectation  that  he  would  not  fail.  A  debtor 
in  embarrassed  circumstances  may  borrow,  and  a  lender  may 
lend,  even  witb  knowledge  that  the  borrower  intends  to  apply 
the  money  to  the  payment  of  bis  debts,  so  long  as  the  loan  is 
made  in  good  fidtb,  and  without  any  fraud  upon  or  evasion  of 
the  provisions  of  the  insolvent  law:  Tiffany  v.  Boatman's  /n- 
stkution,  18  WalL  375. 

It  does  not  appear  from  the  agreed  facts  that  the  defendant 
had  any  reason  to  believe  that  there  was  to  be  any  fraud  upon 
or  evasion  of  the  provisions  of  the  insolvent  law.  A  majority 
of  the  court  think  that  the  decree  of  the  superior  court  should 
be  reversed,  and  that  as  it  is  conceded  that  the  deeds  were 
taken  as  security,  a  decree  should  be  entered  to  that  effect, 
allowing  the  assignee,  if  be  shall  so  elect,  to  redeem  witliin  a 
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certain  time  upon  paying  what  shall  appear  to  be  due;  other- 
wise bill  to  be  dismissed  with  costs. 

Iiaoi.TsiroT— -CoNTBTANcn  ni  Oohtbatnhtion  of  TBS  Laws  Rbgabd- 
nio.  —  An  iiuolvent  debtor  may  make  a  yalid  aala  of  property,  if  made  bona 
JSde  for  a  fall  eonsideratioo,  and  may  pnifer  one  creditor  to  another  if  not 
reitrained  by  tbe  inaoWent  lawas  KimbaU  r,  Thompton,  4  Cnalu  441;  50  Am. 
Dea  799;  bat  a  preference  may,  nnder  the  atatutet  of  Musachasette,  be 
aroided  if  made  by  one  who  ia  Inaolvent  with  intent  to  give  a  preference  to 
a  oreditor  who  haa  a  reasonable  oanae  to  believe  that  the  debtor  ia  inaolreiit 
or  in  contemplation  of  inaolvency:  Denny  v,  Dana,  2  Cash.  160;  48  Am. 
Dea  ess.  In  order  to  make  oat  that  a  creditor  has  reasonable  canae  to 
belieTC  hit  debtor  inaolvent^  knowledge  most  be  shown  of  some  fact  or  facta 
calealated  to  induce  a  reaaonable  belief  that  the  latter  ia  insolvent;  bat  if 
■nch  facta  are  known  to  the  creditor  as  are  dearly  saffioient  to  pat  a  peraon 
of  ordinary  pmdenoe  on  inqniry,  he  Is  chargeable  with  the  knowledge  which 
anch  inquiry  would  have  famished  him:  Dow  t.  Sytphin^  47  Minn.  479;  BtOt' 
fRcmn  ▼•  (hmmngkBim,  48  Minn.  292;  HoUombi  t.  WirmanMbnmt,  46  Minn. 
897.  An  exception  to  the  general  rale  abore  stated  la  that  a  oonveyanoe 
which,  standing  alone,  would  be  void  as  a  preference  under  the  inaolvvnt 
law,  is  not  thus  aroided  if  It  is  made  pursuant  to  a  prior  valid  and  enforoe- 
able  contract  legally  obligating  the  debtor  to  make  the  conveyance:  ITil- 
Koms  T.  Ciark,  4l1  Minn.  63.  A  Uma  fide  mortgage  of  his  property  made  by 
an  insolrent  debtor,  in  ignorance  of  his  insolvency,  not  with  the  inteniioB 
of  dosing  his  businees,  bat  with  a  riew  of  continuing  and  extending  it^  ia 
not  made  "in  view  of  insolvency,"  within  the  meaning  of  the  act:  UtUy  ▼• 
8mUK  24  Conn.  290,  63  Am.  Deo.  163;  compare  Twmer  t.  /owe  NoL  Bamk, 
2  Waah.  192;  but  if  such  a  mortgage  is  really  designed  to  operate  na  the 
means  of  transferring  the  debtor's  property  to  one  creditor  in  preference 
to  the  others,  it  will  be  regarded  as  within  the  prohibition  of  the  insolvent 
laws:  Mdtikard  ▼.  Siridtkmd,  29  S.  a  491;  iircAsr  w.  Ltmg.  82  a  a  171. 
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A  OoNTRAur  TO  Brsak  thb  Laws  or  a  FoRKioir  Cowtbt  n  ImrAUik 

Therefore  a  sale  of  property  which  the  purchaser  oontemplatea  ia  to  be 

readd  contrary  to  the  laws  of  a  neighlwring  state,  and  which  reqnirsa 

an  act  on  the  part  of  the  seller  in  furtherance  of  auoh  icheme.  Is  invalid. 

OOHTBAOT  HATIVO  A  ViXW  TO  A  VIOLATION  OV  THX  LaWB  OF  aSiSTBR  StaTB. 

The  aale  and  delivery  of  liquors  in  Massachusetts  with  a  view  of  having 
them  resold  by  the  purchaser  in  Maine,  in  Tiolation  of  the  laws  of  the 
latter  state,  will  not  sustain  an  action  in  the  former  atate  for  the  prioa 
agreed  to  be  paid  for  such  liquors. 

A,  J.  Pratt^  for  the  plaintiffs. 

0.  C.  Powen^  for  the  defendant 

Holmes,  J.    This  is  an  action  for  the  price  of  Intoxicating 
liquors.    It  is  found  that  they  were  sold  and  delivered  ia 
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Massachasetts  by  the  plaintiflb  to  the  defendant,  a  Maine 
hotel-keeper,  with  a  view  to  their  being  resold  by  the  defend- 
ant in  Maine,  against  the  laws  of  that  state.  These  are  all 
the  material  facts  reported;  and  these  findings  we  must  as* 
some  to  have  been  warranted,  as  the  evidence  is  not  reported, 
so  that  no  question  of  the  power  of  Maine  to  prohibit  the  sales 
is  open.  The  only  question  is,  whether  the  facts  as  stated 
show  a  bar  to  this  action. 

The  question  is  to  be  decided  on  principles  which  we  pre- 
sume would  prevail  generally  in  the  administration  of  the 
common  law  in  this  country.  Not  only  should  it  be  decided 
in  the  same  way  in  which  we  should  expect  a  Maine  court  to 
decide  upon  a  Maine  contract  presenting  a  similar  question, 
but  it  should  be  decided  as  we  think  that  a  Maine  court  ought 
to  decide  this  very  case  if  the  action  were  brought  there.  It 
is  noticeable,  and  it  has  been  observed  by  Sir  F.  Pollock,  that 
some  of  the  Bnglish  cases  which  have  gone  farthest  in  assert* 
ing  the  right  to  disregard  the  revenue  laws  of  a  country  other 
than  that  where  the  contract  is  made  and  is  to  be  performed, 
have  had  reference  to  the  Bnglish  revenue  laws:  Holman  v. 
Johfuof^  1  Cowp.  841;  Pollock  on  Contracts,  5th  ed.,  SOS. 
See  also  tVIniyre  v.  Paris,  3  Met  207. 

The  assertion  of  that  right,  however,  no  doubt  was  in  the 
interest  of  English  commerce:  Pelleca^  v.  AngAl^  2  Cr.  M.  &  B. 
811,  813;  and  has  not  escaped  criticism:  Story  on  Conflict  of 
Laws,  sees.  254, 257,  note;  3  Kent  Com.  265, 266;  and  Wharton 
on  Conflict  of  Laws,  sec.  484;  although  there  may  be  a  ques- 
tion how  far  the  actual  decisions  go  beyond  what  would  have 
been  held  in  the  case  of  an  Bnglish  contract  affecting  only 
Bnglish  laws:  See  Hodgson  v.  Temple,  5  Taunt  181;  Brown  ▼• 
Duncan,  10  Barn.  A  0. 93, 98, 99;  Harris  ▼.  HunnelSj  12  How. 
79,  83,  84. 

Of  course,  it  would  be  possible  for  an  independent  state  to 
enforce  all  contracts  made  and  to  be  performed  within  its 
territory,  without  regard  to  how  much  they  might  contravene 
the  policy  of  its  neighbors'  laws;  but  in  fact  no  state  pursues 
such  a  course  of  barbarous  isolation.  As  a  general  proposition 
it  is  admitted  that  an  agreement  to  break  the  laws  of  a  foreign 
country  would  be  invalid:  Pollock  on  Contracts,  5th  ed.,  308. 
The  courts  are  agreed  on  the  invalidity  of  a  sale  when  the 
contract  contemplates  a  design  on  the  part  of  the  purchaser 
to  resell  contrary  to  the  laws  of  a  neighboring  state,  and  re- 
quires an  act  on  the  part  of  the  seller  in  fortherance  of  the 
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-scheme:  Waymell  v.  Reed^  5  Term  Bep.  599;  Gaylcrd  t.  Sara- 
ge7i,  32  Vt.  110;  76  Am.  Dec.  154;  FUher  v.  Lord^  63  N.  H. 
614;  HM  V.  Ruggle$,  56  N.  Y.  424,  429. 

On  the  oiher  hand,  plainly  it  would  not  be  enough  to  pre- 
vent a  recovery  of  the  price  that  the  seller  had  reason  to  be- 
lieve that  the  buyer  intended  to  resell  the  goods  in  violation 
of  law;  he  must  have  known  the  intention  in  fact:  Finck  r. 
Manafield.^l  Mass.  89,92;  Adams  v.  CfmlUardy  102  Mass.  167, 
173.  As  in  the  case  of  torts,  a  man  has  a  right  to  expect  law- 
ful conduct  from  others.  In  order  to  charge  luin  with  th« 
consequences  of  the  act  of  an  intervening  wrong-doer,  you 
must  show  that  he  actually  contemplated  the  act:  Hayes  v, 
Hyd^  Park,  153  Mass.  514-616. 

Between  these  two  extremes  a  line  is  to  be  drawn;  but  as 
ihe  point  where  it  should  fall  is  to  be  determined  by  the  inti- 
macy of  the  connection  between  the  bargain  and  the  breach 
of  the  law  in  the  particular  case,  the  bargain  having  no  gen- 
eral and  necessary  tendency  to  induce  such  a  breach,  it  is  not 
surprising  that  courts  should  have  drawn  the  line  in  slightly 
different  places.  It  has  been  thought  not  enough  to  invali- 
date a  sale,  that  the  seller  merely  knows  that  the  buyer  in- 
'  tends  to  resell,  in  violation  even  of  the  domestic  law:  Tracy 
V.  Talmagt,  14  N.  Y.  162;  67  Am.  Dec.  132;  Hodgson  v.  Temple. 
6  Taunt.  181.  So,  of  the  law  of  another' state:  M^Intyre  v.' 
Parks,  3  Met  207;  Sortwll  v.  Hughes,  1  Curt  244;  Oreen  v, 
CoUins,  3  Cliff.  494;  HiU  v.  Sp^ar,  50  N.  H.  253;  9  Am.  Rep. 
205;  Dater  v.  Earl,  3  Gray,  482,  is  a  decision  on  Mew  York 
law. 

But  there  are  strong  intimations  in  the  later  Massachusetts 
eases  that  the  law  on  the  last  point  is  the  other  way:  Fin^  v. 
Mansfield,  97  Mass.  89,  92;  Sint  v.  Woodhall,  113  Maes.  391, 
395;  and  the  English  decisions  have  gone  great  lengths  in 
the  case  of  knowledge  of  intent  to  break  the  domestic  law: 
Pearce  v.  Brool»,  L.  K.  1  Ex.  213;  TayUn'  v.  CbesUr,  L.  R.  4 
Q.  B.  309,  311. 

However  this  may  be,  it  is  decided  that  when  a  sale  of  in- 
toxicating liquor  in  another  state  has  just  so  much  greater 
'  proximity  to  a  breach  of  the  Massachusetts  law  as  is  implied 
in  the  statement  that  it  was  made  with  a  view  to  such  a 
hreach,  it  is  void:  Webster  v.  Munger^  8  Gray,  684;  OreuU  ▼. 
Nelson,  1  Gray,  536,  541;  Hubbell  v.  Flinl,  13  Gray,  277,  279; 
Adams  v.  CovMiard,  102  Mass.  167, 172,  173.  Even  in  Green 
y.  CoUins,  3  CUS:494,  and  HiU  v.  Spear,  50  N.  H.  253;  9  Am. 
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Rep.  205,  the  decision  id  Wehtter  v.  Munger^  8  Gray,  584,  seems 
to  be  approved.     See  also  Langton  v.  Htbghes,  1  Moore  &  S.  593; 
iPKinneU  v.  Eobinson,  8  Mees.  &  W.  434,  441;   WhiU  y.  Bums, 
3  Gush.  448.     If  the  sale  would  not  have  been  made  but  for 
the  seller's  desire  to  induce  an  unlawful  sale  in  Maine,  it 
would  be  an  unlawful  sale  on  the  principles  explained  in 
Hayes  v.  Hyde  Park,  153  Mass.  514,  and  Tasker  v.  Stanley^  153 
Mass.  143.     The  overt  act  of  selling,  which  otherwise  would 
be  too  remote  from  the  apprehended  result,  an  unlawful  sale 
by  some  one  else,  would  be  connected  with  it,  and  taken  out 
of  the  protection  of  the  law  by  the  fact  that  that  result  was 
actually  intended.    We  do  not  understand  the  judge  to  have 
gone  so  far  as  we  have  just  supposed.     We  assume  that  the 
sale  would  have  taken  place,  whatever  the  buyer  had  been 
expected  to  do  with  the  goods;  but  we  understand  the  judge 
to  have  found  that  the  seller  expected  and  desired  the  buyer 
to  sell  unlawfully  in  Maine,  and  intended  to  facilitate  his  do- 
ing so,  and  that  he  was  known  by  the  buyer  to  have  that  in- 
tent.    The  question  is,  whether  the  sale  is  saved  by  the  Aict 
that  the  intent  mentioned  was  not  the  controlling  inducement 
to  it.     As  the  connection  between  the  act  in  question,  the  sale 
here,  and  the  illegal  result,  the  sale  in  Maine  —  the  tendency 
of  the  act  to  produce  the  result  —  is  only  through  the  later 
action  of  another  man,  the  degree  of  connection  or  tendency 
may  vary  by  delicate  shades.     If  the  buyer  knows  that  the 
sale  iz  made  only  for  the  purpose  of  facilitating  his  illegal  con- 
duct, the  connection  is  at  the  strongest.    If  the  sale  is  made 
with  the  desire  to  help  him  to  his  end,  although  primarily 
made  for  money,  the  seller  cannot  complain  if  the  illegal  con- 
sequence is  attributed  to  him.     If  the  buyer  knows  that  the 
seller,  while  aware  of  his  intent,  is  indifferent  to  it,  or  disap- 
proves of  it,  it  may  be  doubtful  whether  the  connection  is  suf- 
ficient.    Compare  Commonwealth  v.  Churchilly  186  Mass.  148, 
150.     It  appears  to  us  not  unreasonable  to  draw  the  line  as  it 
was  drawn  in  Webster  v.  Munger,  8  Gray,  584,  and  to  say  that, 
when  the  illegal  intent  of  the  buyer  is  not  only  known  to  the 
seller,  but  encouraged  by  the  sale  as  just  explained,  the  sale 
is  void.     The  accomplice  is  none  the  less  an  accomplice  be- 
cause he  is  paid  for  his  act:  See  Commonwealth  v.  Harrington, 
3  Pick.  26. 

The  ground  of  the  decision  in  Webster  v.  Hunger,  8  Gray, 
684,  is,  that  contracts  like  the  present  are  void.  If  the  con- 
tract had  been  valid,  it  would  have  been  enforced:  Dater  v. 
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Earl,  8  Gray,  482;  M'Intyre  y.  Parts,  8  Met.  207.  As  we  have 
said  or  implied  already,  no  distinction  can  be  admitted  based 
on  the  fact  that  the  law  to  be  violated  in  that  case  was  the 
lex  fori.  For  if  such  a  distinction  is  ever  soand,  and  again  if 
the  same  principles  are  not  always  to  be  applied,  whether  the 
law  to  be  violated  is  that  of  the  state  of  the  contract  or  of 
another  state  (see  Tracy  v.  Talmage^  14  N  Y.  162,  213;  67 
Am.  Dec.  132),  at  least  the  right  to  contract  with  a  view  to  a 
breach  of  the  laws  of  another  state  of  this  Union  ought  not  to 
be  recognized  as  against  a  statute  passed  to  carry  out  funda« 
mental  beliefs  about  right  and  wrong,  shared  by  a  large  part 
of  our  own  citizens:  Territt  v.  Bartlett,  21  Vt.  184,  188,  189. 
In  the  opinion  of  a  majority  of  the  court,  this  case  is  governed 
by  Webster  v.  Hunger,  8  Oray,  584.  and  we  believe  that  it 
would  have  been  decided  as  we  decide  it  if  the  action  had 
been  brought  in  Maine  instead  of  here:  Banchor  v.  Manaelf  47 
Maine,  68. 
Exceptions  sustained.       

8aub  HAvnro  nr  Viiw  thb  Subssquskt  Violation  of  Foanair  ob 
DoMsano  Law.  —There  is  no  doabt  that  while  the  laws  oi  a  foreign  aufce  or 
nation  can  in  no  proper  aeose  said  to  be  in  foroe  elsewhere,  yet  they  may  often 
be  taken  into  consideration  for  the  purpose  of  determining  whether  or  not  a 
contract  shall  be  treated  as  valid  and  enforceable.  "  Generally  speaking,  ths 
validity  of  a  contract  ia  to  be  decided  by  the  law  of  the  place  where  it  is  made, 
nnless  it  is  to  be  performed  in  another  country;  for,  as  we  shall  presently 
see,  in  the  latter  case,  the  law  of  the  place  of  performance  is  to  govern.  If 
▼alid  there,  it  is  by  the  general  rule  of  nations,  Jurt  gentium,  held  valid  any« 
where,  by  the  tacit  or  implied  consent  of  the  parties  ":  Story  on  Conflict  of 
Laws,  sec.  242.  "The  same  rule  applies  tfke  vena  to  the  invalidity  of  oon* 
tracts.  If  void  or  illegal  by  the  law  of  the  place  of  contract,  they  are  genera 
ally  held  void  and  illegal  everywhere*':  Story  on  Conflict  of  Laws,  sec.  243;. 
Therefore  it  is  beyond  controversy  that  if  a  sale  or  other  agreement  or  trans- 
action is  entered  into  between  parties  in  a  state  or  nation  by  whose  laws  it 
is  forbidden  and  invalid,  it  will  be  regarded  as  equally  invalid  in  every  other 
state  or  nation  in  which  either  of  the  parties  attempts  to  assert  any  right  or 
to  enforce  any  remedy  dependent  upon  it,  although  had  it  been  entered  into 
in  the  latter  place,  it  would  have  conflicted  with  no  law  and  been  forbidden 
by  no  recognised  public  policy:  Chambers  v.  ChuTch^  14  R.  I.  !^9S;  51  Am. 
Rep.  410;  Kennedy  v.  Cochrane,  66  Me.  694;  Snell  v.  DwigM,  120  Mass.  9; 
DunJiam  t.  Prejiby,  120  Mass.  285. 

If  the  place  in  which  a  contract  is  to  be  performed  Is  not  within  the  state 
or  nation  in  which  it  was  entered  into,  then,  as  is  implied  by  the  quotation 
already  made  ''  there  the  general  rule  is  in  conformity  to  the  presumed  inten- 
tion of  the  parties  that  the  contract,  as  to  its  validity,  nature,  obligation, 
and  interpretation,  is  to  be  governed  by  the  law  of  tfao  place  of  perform* 
ance  "t  Story  on  Conflict  of  Laws,  sec.  280;  Andrevf  v.  Pond,  13  Pet.  6S. 
There  are  dicta  to  the  effect  that,  though  a  oontraol  is  valid  at  the  plaoo 
where  it  is  to  be  performed,  it  oaonol  bo  enforced  if  void  by  tiM  law  of  the 
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plao«  where  it  WM  made:  Eyde  ▼.  Ooodnaio,  8  N.  Y.  266;  MeDankl  t.  0%I> 
eaugo  «f&  JTy,  24  Iowm»  412}  iic^aiiM  ▼.  i?o&ereMm,  87  111.  46.  If  any  cases 
•zut  to  which  this  rals  it  applicable,  they  must  be  very  rare  and  exceptional. 
It  is  well  settled  tliat  if  a  contract,  by  the  law«  of  the  place  of  its  execation, 
is  void  for  usury,  it  ii  nevertheless  valid  at  the  place  where  it  is  to  be  per- 
formedy  if  no  nsary  laws  are  in  force  there;  or,  if  in  force,  the  rate  of  inter- 
est stipnlated  for  ia  not  forbidden  by  themt  Butler  v.  Myer,  17  Ind.  77;  An* 
drewa  ▼•  Pond^  13  Pet  66;  BigeUno  v.  Bumham,  83  Iowa,  120;  32  Am.  Sk 
Rep.  294. 

The  principle  to  which  we  have  jnst  referred,  to  wit:  that  a  contract  if 
illegal  at  the  place  where  it  is  to  be  performed  is  invalid  elsewhere,  does  not 
necessarily  control  the  determination  of  questions  like  those  involved  in  the 
principal  ease,  though  to  us  they  seem  to  fall  within  the  spirit  of  the  rule,  or 
at  least,  within  the  reasons  doubtless  contributing  to  its  adoption.  We  as- 
some  that  the  reason  why  a  contract,  void  by  the  law  of  the  place  where 
it  ia  to  be  performed,  is  deemed  none  the  less  void  because  it  happened  to  be 
entered  into  within  the  territorial  jurisdiction  of  another  state  or  nation, 
is  because  no  state  or  nation  upon  considerations  of  comity  will  so  far  aid  in 
the  violation  of  the  laws  of  another  as  to  compel  respect  for  contracts  in- 
tended to  violate  or  evade  them  and  thereby  to  directly  promote  and  encour- 
nga  what  has  been  forbidden:  Smith  v.  Oodftey,  28  N.  H.  379,  381;  61  Am. 
Deou  617;  Story's  Conflict  of  Laws,  sees.  244-247;  Dav'u  v.  Browton,  6  Iowa, 
410.  This  reason  applies  with  great  force  to  sales,  which,  though  valid  in 
the  state  where  made  and  fully  consummated  there,  have  for  their  object, 
participated  in  by  both  parties,  the  ultimate  violation  of  the  laws  of  a  sister 
state.  In  fact  such  sales  are  treated  as  if  their  ultimate  object  were  the 
violation  of  the  laws  of  the  state  in  which  they  were  entered  into,  and  as  a 
general  rule,  where  a  contract  for  the  sale  of  property  is  entered  into  between 
tiie  parties  with  a  view  or  common  purpose  of  violating  either  the  laws  of 
the  plaoe  of  its  execution  or  of  a  foreign  state  or  country,  it  is  equally  in- 
valid and  unenforceable,  whether  the  action  thereon  be  brought  in  the  one 
place  or  the  other. 

If  a  sale  of  property  is  made  for  the  purpose  of  having  it  smuggled  into  a 
foreign  country  or  resold  under  circumstances  making  such  resale  unlawful 
at  the  time  and  place  where  it  is  to  be  made,  whether  in  a  foreign  country 
or  state  or  not,  the  original  sale,  though  not  necessarily  invalid,  must  be  so 
pronounoed  if  the  vendor  aids  in  the  illegal  purpose,  or  in  other  words  if 
there  was  a  union  of  intent  between  him  and  his  vendee:  0* Bryan  v.  Ftte- 
ffcrald,  48  Ark.  487;  Banchor  v.  Mauael,  47  Me.  68.  "The  doctrine  of  these 
and  other  esses  is,  that  the  mere  knowledge  of  the  illegal  purpose  for  which 
goods  are  purchased  will  not  affect  the  validity  of  the  contract  of  sale  in  the 
country  to  which  they  aze  to  be  taken  and  sold.  If  the  goods  are  sold  and 
delivered  in  the  government  where  the  contract  is  made,  and  the  sale  ther^ 
would  be  legal,  and  nothing  remains  to  be  done  by  the  vendor  to  complete 
the  transaction  and  he  is  not  in  any  way  to  be  further  connected  with  it,  an 
action  can  be  maintained  for  the  recovery  of  the  price;  but  if  it  enters  at 
all  as  an  ingredient  into  the  contract  between  the  parties  that  the  goods  shall 
be  illegally  sold,  or  that  the  seller  shall  do  some  act  to  assist  or  facilitate  the 
illegal  sale,  the  contract  will  not  be  enforced;  or,  if  the  goods  are  sold  to  be 
delivered  In  the  place  where  the  sale  is  prohibited,  the  purchaser  will  not  be 
held  liable  The  sale  in  such  instance  would  not  be  complete  in  the  foreign 
state,  and  the  contract,  being  repugnant  to  the  law  of  the  country  which 
made  the  prohibition,  could  not  there  be  enforced.    The  principle^  as  we 
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hmy  9h9we  staled,  will  not  we  think  be  found  to  be  roatrorerted  by  any 
well-cootidered  oaae.  It  bee  been  animadverted  upon  by  some  elementary 
writers,  bnt  they  all  admit,  we  belieTe,  that  such  is  the  law.  There  are 
oases  whioh  hold  that  where  a  sale  is  made  in  a  state  or  ooantry  of  gooda  to 
be  uaed  in  the  same  ooantry  in  Tiolation  of  Uw,  and  the  seller  is  aware  uf 
the  illegal  purpose  at  the  time,  he  eannot  eaforoe  his  ooutraot  in  the  courts 
•f  that  ooantry;  but  these  authorities  do  not  extend  to  contracts  nuide  in 
a  foreign  state,  where  the  sale  and  use  is  legal":  South  v.  Godfrey,  28  N.  11. 
379,  383;  61  Am.  Deo.  617. 

It  most  be  remembered  that  to  invalidate  a  sale  there  must  be  a  union  of 
intent  between  the  vendor  and  the  vendee.  It  is  not  sufficient  that  the  ven* 
dor  was  indifferent  and  did  not  care  what  was  the  intent  of  his  vendee,  or 
was  put  apoa  inquiry  ooneeming  it,  or  that  he  had  actual  knowledge  of  it: 
Do^er  V.  Barl,  8 Gray,  482;  Chmeyy.  Duke,  10  Qlyn &  J.ll;  Qaglord  v.  Soj-a- 
gen,  32  Vt  110;  76  Am.  Deo.  154;  Traey  v.  Talmange,  14  N.  Y.  iG2;  67  Am. 
Deo.  132;  Holman  v.  JiAmon,  Cowp.  341;  McKinney  v.  Andrews,  41  Tex. 
868;  Pellecal  t.  Angell,  2  Cromp.  M.  d(  R.  311;  Lahbe  v.  CarbeU,  69  Tex.  503; 
TtOlUv.  Midland,  43  Vt.  542;  M*Intyrtr.  Parke,  3  Met.  207;  Braunn  v.  KeiUly, 
146  Pa.  St.  619;  28  Am.  St.  Rep.  811;  Gh^en  v.  CoUme,  3  Cliff.  494. 

At  least  in  all  oases  in  whioh  the  property  might  under  some  circumstances 
be  lawfully  resold  in  the  state  into  which  it  is  to  be  shipped,  no  presumption 
will  be  indulged,  in  the  absence  of  evidence  on  the  subjeot,  that  the  vendor 
nnited  with  the  vendee  in  any  illegal  purpose  or  intent  or  aided,  or  intended 
to  aid,  in  its  acoomplishment:  Wagner  v.  Breed,  29  Neb.  720-733;  King  v. 
Fries,  33  Mich.  275.  While,  as  already  shown,  the  mere  knowled^e  of  the 
unlawful  intent  of  the  porohaser  is  conceded  not  to  be  sufficient  to  invalidate 
the  sale,  yet  it  is  said  the  existence  of  such  knowledge  may  properly  be 
taken  into  consideration  by  the  jury  in  connection  with  other  evidence  as 
tending  to  prove  that  the  vendor  participated  in  the  illegal  purpose  of  his 
Teu<l«e:  Tegler  v.  Shipman,  33  Iowa,  194;  11  Am.  Rep.  118. 

From  the  rule  that  knowledge  of  the  guilt  of  the  vendee  does  not  of  it«elf 
involve  the  vendor  in  snch  gnilt,  it  follows  that  in  every  case  something  be- 
yond such  knowledge  must  be  shown  in  all  states  wherein  the  rule  and  its 
obligation  are  recognised.  Nor  can  the  vendor  be  held  to  have  participated 
in  the  unlawful  intent,  and  the  acts  required  to  carry  it  out,  from  the  fact 
that  he  did  the  acts  necetsary  to  oomplete  the  sale  and  deliver  the  property, 
and  that,  as  the  result  from  them,  it  necessarily  followed  that  the  property 
reached  the  vendee,  and  he  would  thereby  be  enabled  to  effectuate  the  known 
illegal  intent  with  which  his  purchase  was  made.  Hence,  where  a  person 
ordering  liquors  resides  in  a  state  in  which  it  is  unlawful  for  him  to  sell 
them,  and  the  person  of  whom  they  are  ordered  knows  that  they  are  pur* 
chased  with  intent  to  unlawfully  sell  them  in  the  state  of  the  purchaser's 
e  residence,  and  ships  them  to  the  vendee  with  knowledge  that  they  ars  to 
be  resold  in  violation  of  law,  the  sale  is  nevertheless  valid,  and  a  contract  to 
pay  the  price  of  the  goods  sold  may  be  enforced:  Hill  v.  Spear,  50  N.  H.  253; 
9  Am.  Rep.  205;  TuUle  v.  Holland,  43  Vt.  542;  Bourman  DiaiUlmg  Co.  v.  Afiitf, 
34  Kan.  724;  Feineman  v.  Sndu,  33  Kan.  621;  52  Am.  Rep.  547;  Jameson  v. 
Gregory,  4  Met.  (Ky.)  363;  Webber  v.  Donnelly,  33  Mich.  469;  Kerwin  v. 
Doran,  29  Mo.  App.  897;  Braunn  v.  KeaUy,  146  Pa.  St  519;  28  Am.  St.  Rep. 
811.  In  harmony  with  these  decisions  are  those  determining  that  if  property 
is  sold  with  knowledge  that  the  purchaser  intended  to  use  it  in  a  house  kept 
by  him  for  purposes  of  prostitntion:  Hubbard  v.  Moore,  24  La.  Ann.  591;  13 
Am.  Rep.  128;  MaJfiood  v.  Teaka,  26  La.  Ann.  108;  21  Am.  Rep.  546;  or  to 
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with  it  in  the  military  ■errice  of  the  Confederate  States  during  the 
Rebellion:  Wallaee  r.  Lark,  12  S.  G.  576;  32  Am.  Rep.  516;  Tedder  v.  Odom, 
2  Heisk.  08;  4  Heisk.  668;  6  Am.  Rep.  25;  McOavoek  v.  Pmyear,  6  Cold.  34; 
Bedffea  t.  Wadaee,  2  Bash,  442;  92  Am.  Deo.  497;  Brtamriek  v.  ValUau,  60 
Iowa,  120;  32  Am.  Rep.  119;  or  to  employ  it  in  a  gambling-honse  when  the 
oondacting  of  snoh  honse  is  forbidden  by  law:  Michael  v.  Bacon,  49  Mo.  474; 
8  Am.  Rep.  138;  Beckel  r.  Sheets,  24  Ind.  1;  Rose  r.  Mitchell,  6  Col.  102; 
45  Am.  Rep.  520;  he  cannot  on  either  of  snch  grounds  aToid  such  sale  nor 
defeat  an  action  for  the  purchase  price.  Possibly  the  decisions  respecting 
the  sale  of  property  known  to  be  intended  for  use  by  the  enemy  during  the 
Rebellion  were  not  well  consiilered,  for  it  is  doubtless  the  judgment  of  the 
national  oonrts  that  this  was  a  practical  aiding  and  alietting  of  a  crime  of  so 
heinons  a  nature  that  no  action  can  be  snstained  in  any  of  our  coarts  founded 
npoQ  a  contract  connected  with  it:  Hanauer  ▼.  Doane,  12  Wall.  342;  LigiU* 
/ooi  ▼.  Tenant,  1  Bos.  k  P.  551,  536;  Wood  ▼.  Sione,  2  Cold.  3G9;  88  Am. 
I>ee.  0O1«  It  is  very  difficult  to  state  any  rule  in  the  applioatiou  of  which  to 
all  cases  within  classes  just  referred  to  the  courts  would  agree.  Perhaps,  as 
a  general  rule,  if  the  property  sold  was  such  as  might  be  lawfully  used  with- 
oat  employing  it  for  immoral  or  forbidden  purposes,  the  courts  might  as'sume 
that  the  purchaser  might,  after  purchasing,  change  his  unlawful  purpose, 
and  therefore  that  the  sale  to  him  was  not  neces^iarily  invalid:  Braunn  ▼. 
Keatty,  146  Pa.  St.  519;  28  Am.  St.  Rep.  81 1.  It  is  clear,  however,  that  if 
from  the  eridence  before  the  court  it  appears  that  there  was  any  union  of 
fmrpoee  between  the  vendor  and  the  vendee,  or  that  the  former  intended 
•ad  desired  to  facilitate  the  purposes  of  the  latter,  then  the  sale  itself 
was  nnlawfnl;  and  there  have  doubtless  been  instances  in  which,  from  the 
mere  fact  of  the  sale  and  the  knowledge  by  the  vendor  of  the  uUiraate  for- 
hidden  object,  he  has  been  presumed  to  have  intended  to  facilitite  and  pro- 
mote snch  object,  and  denied  all  right  of  recovery:  Oreen  v.  CoHin%  3  Cliff. 
604;  Bownfw.  BeaneU,  1  Gamp.  349;  Pearce  t.  Brooke,  L.  R.  I  Ex.  218;  Can- 
nan  V.  Bi-yce,  3  Barn,  k  Adol.  179;  McKinnellv,  Bobinaon,  3  Mees.  &  W.  434. 
As  there  is  no  presumption  of  a  guilty  purpose  on  the  part  of  the  vendor 
an  I  an  actual  participation  in  the  intent  of  his  vendee  or  in  the  measures 
lesorted  to  to  accomplish  it,  is  required  to  render  the  original  contract  of 
•ale  invalid  and  any  agreement  based  npon  it  non-enforceable,  it  is  obvious 
that  in  few  instances  oan  evidence  sufficient  to  invalidate  a  contract  of  sale 
be  procured,  it  only  remains  for  ns  to  direct  attention  to  the  somewhat 
infrequent  cases  in  which  the  evidence  has  been  adjudged  to  establish  the 
illegadity  of  the  contract  under  consideration.  Before  referring  to  these 
cases  we  must  be  permitted  to  call  attention  to  the  principal  case  for  the 
purpose  of  expressing  our  doubt  as  to  whether  it  was  intended  to  conflict 
with  principles  already  stated.  The  evidence  in  the  case  was  not  presented 
to  the  appellate  court.  Its  decision  was  based  solely  upon  the  finding  by 
the  trial  conrt  that  liquors  were  sold  in  Massachusetts  "  with  a  view  to  their 
being  resold  by  the  defendant  in  Maine,  against  the  laws  of  that  state.** 
What  this  finding  meant  we  have  no  means  of  knowing.  If  it  signified  that 
the  vendor  in  some  manner  aided  in  the  resale  or  agreed  to  do  so,  or  that  it 
was  a  part  of  the  contract  of  sale  that  the  liquors  should  be  resold  in 
Maine  in  violation  of  its  laws,  there  is  no  doubt  the  decision  was  correct. 
The  appellate  conrt  understood  this  finiling  to  mean  **that  the  seller 
expected  and  desired  the  buyer  to  sell  unlawfully  in  Maine  and  xntended 
to  facilitate  his  doing  so,  and  that  he  was  known  by  the  buyer  to  hsva 
tfaat  inteati''     If  this  eonstmction  of  the  finding  was  correct,  there  ean 
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be  no  donbt  that  tht  decision  was  equally  so,  and  that  it  does  not  conflict 
with  the  other  authorities  herein  before  citedi  Foster  r.  Thurtton^  1 1  Cnsh. 
822.  In  another  oase  of  the  sale  of  liqnors  in  Maaiaohusetts  intended  to  li« 
unlawf nllj  resold  in  Maine,  the  participation  of  the  rendor  in  the  intent  of 
the  vendee  and  in  the  means  resorted  to  to  effectuate  it,  was  rejcarded  ae 
sufficiently  proved  by  evidence  showing  that  the  vendor  after  shipping  the 
goods  upon  a  sohooner  advised  his  vendee  thereof^  suggesting  the  danger  of 
their  seisnre,  and  that  oare  must  be  taken:  Banehor  r.  Mantel^  47  Me.  58. 
"  If  it  entered  at  all  as  an  ingredient  of  the  contract  between  the  parties 
that  the  goods  sold  should  be  transported  to  another  state  and  there  be  sold 
in  violation  of  the  law  of  that  state,  or  that  the  seller  should  do  some  act  to 
facilitate  the  illegal  intention  of  the  purchaser,  snoh  as  packing  the  liquors 
ia  a  way  to  conceal  their  character,  or  any  other  act  to  promote  the  illegal 
design  of  the  purchaser,  then  the  seller  is  a  participant  in  the  illegal  trane- 
aotion,  and  the  contract  will  not  be  enforced  ":  G^reen  v.  ColUnSt  3  Cliffy  501. 
Hence  where  it  appeared  that  liquors  were  sold  in  New  York  to  be  shipped 
to  Vermont,  and  there  resold  in  violation  of  the  laws  of  the  latter  state,  and 
the  vendee  requested  the  seller  when  he  forwarded  the  liquors  to  put  no 
other  marks  on  the  casks  than  a  diamond  mark  with  the  letter  '*S  "  in  i^ 
and  the  purpose  of  having  them  so  marked  was  to  prevent  their  aeisure  by 
the  officers  of  the  state  for  the  violation  of  its  laws,  and  that  the  vendor 
knew  this  purpose,  he  was  held  to  have  participated  in  it  and  to  be  thereby 
precluded  from  recovering  the  purchase  price:  (ktykr  v.  Soragen^  82  Vt. 
110;  76  Am.  Dec.  154.  Of  similar  purport  are  Aiken  v.  BlaUdtH,  41  Vt. 
655;  Mateme  v.  //onotto»  101  N.  T.  469;  Fithar  v.  Lord,  63  N.  H.  514.  So, 
if  goods  are  ordered  for  a  purpose  known  to  be  anlawfnl,  and  directions 
are  given  to  put  them  up  in  a  designated  manner  or  form,  the  manifest  ob- 
ject of  which  is  to  aid  in  the  unlawful  disposition,  and  the  vendor  complies 
with  such  directions,  he  thereby  so  participates  in  the  unlawful  purpose 
that  he  cannot  recover  for  the  goods  furnished  by  him:  Sk^  v.  JohMcm^  57 
N.  H.  475. 

By  a  statute  of  New  Hampshire  it  is  made  a  criminal  offense  for  any  per- 
«m  or  agent  to  sell  or  keep  for  sale  spirituous  liquor,  or  for  any  person  within 
the  state  to  solicit  or  take  an  order  for  a  spirituous  liquor  to  be  delivered  at 
any  point  without  the  state,  knowing  or  having  reasonable  cause  to  believe 
that  if  so  delivered,  the  same  will  be  transported  to  the  state  and  aold  in 
violation  of  its  laws.  Before  the  enactment  of  this  statute,  it  was  held  that 
the  fact  that  an  agent  of  a  non-resident  vendor  solicited  orders  within  the 
state,  and  after  receiving  such  orders,  sent  them  to  his  principal,  who  there* 
upon  sent  the  liquor  to  the  state,  knowing  it  was  to  be  illegally  sold  there, 
did  not  establish  such  a  participation  in  the  illegal  intent  as  avoided  the  sale 
or  the  right  to  recover  thereon:  H'dl  v.  Spear,  50  K.  H.  253;  9  Am.  Rep. 
205;  but  after  the  statute  made  the  soliciting  of  the  contract  illegal,  the 
oourt  determined  that  any  contract  growing  out  of  such  solicitation  must 
necessarily  be  tainted  with  its  illegality  and  therefore  non-enforceable,  say- 
ing: '*  The  plaintiffs  stand  precisely  as  they  would  if  they,  instead  of  the 
agent,  had  solicited  and  taken  the  orders.  Having  aided,  abetted,  procured, 
and  hired  their  agent  to  violate  our  laws  by  soliciting  and  taking  orders  for 
their  liquors  embraced  in  this  contract,  they  can  with  no  grace  invoke  the 
remedy  provided  by  our  laws  to  recover  the  price.  No  rule  of  comity  re- 
quires us  to  enforce,  in  favor  ef  a  non-resident,  a  contract  which  had  ita  ori- 
gin in  an  open  violation  of  the  law,  and  which  could  not  be  enforced  in  favor 
of  our  own  citizens,  especially  where  it  is  offensive  to  our  morals,  opposed 
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to  oar  policy,  and  injarlont  to  oar  oitiaenai  Ito  onforooment  woald  tond  to 
nnllify  the  gtatate  which  the  plaintiffii  have  oaosed  to  be  violated.  The  law 
which  prohibitaan  end  will  not  lend  its  aid  in  promoting  the  meana  designed 
to  carry  it  into  offooti  It  doee  not  permit  in  one  form  what  it  prohibits  in 
another  ":  Jona  Vi  Surpri§e,  64  N.  H.  243;  Lang  ▼.  Lynch,  88  Fed.  Bep.  489. 
We  shall  now  refer  to  a  few  decisions  which  it  is  not  possible  for  ns  to 
reooncile  with  the  other  aathorities  apon  the  subject.  In  Wfbtier  ▼.  Jfim- 
0er»  8  Gray,  fi84,  the  evidence  tended  to  prove  that  the  plainti£(  while  ft 
resident  and  doing  basiness  in  Connecticnt,  sold  liquors  to  the  defendant^ 
thinking  it  likely  that  he  intended  to  sell  them  in  MasMchasetts  in  violation 
of  the  statutes  of  that  state.  Upon  this  evidence,  the  action  being  to  re« 
eover  the  price  of  the  liquors  so  sold,  the  court  instructed  the  jury,  *'  that  if 
the  sales  were  made  in  Hartford,  in  the  state  of  Connecticnt,  by  the  plain* 
tiff  to  the  defendant  with  the  knowledge  on  the  part  of  the  plaintiff  that  the 
ltq[iiors  were  to  be  resold  in  this  commonwealth  contrary  to  the  law,  or  if 
when  the  plaintiff  sold  the  liquors  he  had  reasonable  oaose  to  believe  that 
they  were  to  |be  resold  by  the  defendant  contrary  to  the  laws  of  this  com* 
monwealth,  and  the  sales  were  made  by  plaintiff  with  a  view  to  snoh  resale, 
in  any  of  these  cases  the  plaintiff  cannot  maintain  this  aotion.**  The  Jnry 
having  returned  a  verdict  under  these  instructions  in  favor  of  the  defendant* 
the  appellate  court  declared  them  to  be  thoroughly  sound  in  principle,  and 
therefore  overruled  the  plaintiff's  exceptions.  In  Vermont^  in  a  case  where 
it  was  proved  that  the  defendant  was  a  tavern-keeper  selling  liquors  without 
a  license,  and  therefore  contrary  to  law,  and  that  an  agent  of  the  plaintiff 
with  knowledge  of  defendant's  business  and  purpose,  solicited  him  to  pur- 
chase the  liquors  sued  for,  and  after  taking  his  orders  showing  the  price, 
time  of  payment,  and  quality  of  the  liquors,  sent  such  orders  to  the  plaintiff 
in  New  York,  who  thereupon  famished  and  shipped  the  liquors  as  ordered, 
it  was  held  that  the  plaintiff  was  an  abettor  of  the  defendant  in  the  viola* 
tion  of  the  law,  and  could  not  recover:  McOonIhe  v.  MeMann,  27  Vt*  96.  In 
Iowa,  in  an  action  to  recover  for  liquors  sold,  the  defendant  pleaded  that 
they  were  sold  to  him  by  the  plaintiff  in  the  state  of  Illinois  with  intent  to 
enable  defendant  to  violate  the  laws  of  the  state  of  Iowa,  and  were  shipped 
to  defendant  in  Iowa  with  knowledge  that  he  intended  to  sell  them  contrary 
to  the  laws  of  the  state.  This  answer  being  demurred  to  and  the  demurrer 
being  overruled,  the  plaintifiGi  appealed.  Thereupon  the  action  of  the  trial 
coart  was  sustained.  That  this  action  was  correct  we  do  not  doubt*  beoanso 
the  allegation  that  the  sale  was  made  with  intent  to  enable  defendant  to 
violate  the  statutes  of  the  state  might  properly  be  construed  to  mean  that 
the  plaintiff  and  defendant  united  in  a  common  intent,  and  were  actuated 
by  a  common  purpose;  but  there  is  much  in  the  opinion  of  the  court  to  sup* 
port  the  conclusion  that  the  contract  of  sale  might  be  disr^arded  on  the 
sole  ground  that  the  state  and  its  citizens  might,  as  a  result  of  it*  have  been 
subjected  to  injury  and  inconvenience,  and  that  it  was  inconsistent  with  the 
duties,  policy,  and  institutions  of  the  state  where  it  was  sought  to  be  en* 
forced:  Davis  v.  Bronaoii,  6  Iowa,  410.  So  in  Talum  v.  Kelley,  26  Ark.  209, 
94  Am.  Dec.  717,  where  guns  were  known  to  have  been  purchased  with  intent 
to  use  I  hem  Tor  an  illegal  purpose,  the  court  determined  as  a  matter  of  law 
that  because  of  his  knowledge  of  the  use  for  which  they  were  intended,  the 
seller  concurred  with  and  actively  promoted  the  unlawful  purpose  of  the 
parchaser,  and  intimated  a  doubt  whether  it  was  possible  when  the  vendor 
had  knowledge  of  the  vendee's  illegal  purpose,  for  him  to  be  guiltless  of  par* 
tkcipation  in  the  unlawful  design. 
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The  En:;li8h  and  American  deotsicHU  teem  not  to  be  entirely  reooneilablo 
upon  the  question  of  the  effect  of  a  aale  or  other  transaotion  where  ono  of  tho 
contracting  parties  knows  that  the  other  intends  the  aeuompHehiaent  of  aa 
imuioral  or  forbidden  pnrpose.  The  Bngliah  oases  apparently  infar  that  the 
knowledge  by  both  parties  of  the  gnilty  pnrpoees  makee  them  equally  erim* 
inal,  and  equally  bayond  the  protection  of  the  law,  and  forbids  the  mainte- 
nance of  any  action  by  either  founded  upon  the  oontraotx  Pmre$  t.  Brookt, 
L.  R.  1  Ex.  213;  Taplor  r.  CheUsr,  L.  R.  4  Q.  B.  811;  CamianY.  Bryoe^  t 
Bam.  &  AdoL  179;  McKinneU  r.  Botdnatm,  3  Mees.  h^W.  484. 


Crbambb  V.  West  End  Strbet-ratlway  Co, 

OM  UAaBACBjmxm^  980,1 

8fBan-BAiLWATa»  PAflSBNOBRS  ON  —  Whin  Ckasb  to  bb.  — One  who  stapa 
from  a  street-railway  to  the  street  is  not  upon  the  premisea  of  the  rail« 
way  company,  but  upon  a  pubUo  plaee,  where  ho  has  tha  same  ri^ta 
with  ovary  ocenpier,  and  over  whioh  the  oompany  has  no  oontroL  Hia 
rights  are  thoaa  of  a  traveler  upon  a  highway,  and  not  of  a  paasengeb 
Therefore  he  cannot  recover  for  injuries  received  while  still  standiug  ba> 
tween  the  rails  of  a  traok  of  the  same  railway,  under  chapter  140  of  tha 
statutes  of  Massachusetts  of  1886»  for  injuries  inflicted  by  another  car, 
uuless  he  affirmatively  provea  that  he  was  ia  tha  exeroisa  of  due  oara  to 
avoid  injury  in  traveling  upon  such  street. 

Hmuobncb.  — Tbb  QaBanoM  ov  Obdisabt  Garb  is  in  moot  cases  a  qnea- 
tioa  of  faoi.  If,  however,  as  a  matter  of  common  knowledgo  and  ox* 
perienoe,  the  court  can  sea  from  tha  undisputed  faota  that  the  plaintifl 
was  not  in  the  exercise  of  ordinary  oaro,  and  that  the  injury  he  rooeivad 
was  in  part  attributable  to  hia  want  of  it^  the  Jury  may  properly  be  told» 
as  a  matter  of  law,  that  he  cannot  reoover. 

Nboliob^iob  -*  Dhb  Garb.  ^  Omb  Who  Jdmfs  fbom  a  Strbbt-Gar  in  which 
he  haa  been  riding  and  stopa  in  front  of  another  oar  going  in  an  oppoeite 
direction  to  the  one  which  be  has  left  and  ii  instantly  killed,  aaanoi  ba 
regarded  as  having  exeroised  due  care,  when  it  does  not  appear  that  ha 
looked  to  see  whether  any  car  was  approaching  or  paid  any  attentioa 
to  warninga  given  him. 

That  part  of  chapter  140  of  the  statutes  of  Maasachuaette 
for  the  year  1886,  which  was  considered  by  the  court  in  the 
opinion  in  this  case,  ia  as  follows:  ^^If^  by  reason  of  the  nag* 
ligence  or  carelessness  of  a  corporation  operating  a  street^rail- 
way,  or  of  the  unfitness,  or  gross  negli<:  nee,  or  carelessness  of 
its  servants  or  agents  while  engaged  in  its  business,  the  life  of 
a  passenger  or  of  a  peraon,  being  in  the  exercise  of  due  dili- 
gence and  not  a  passenger  in  the  emplojoient  of  such  corpo* 
ration,  is  lost,  the  corporation  shall  be  liable  in  damages  not 
exceeding  five  thousand  dollars  and  not  less  than  five  hun- 
dred dollars,  to  be  assessed  with  reference  to  the  degree  of 
culpability  of  said  corporation  or  of  ita  servanta  or  agentRi  and 
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to  be  recovered  in  an  action  of  tort  commenced  within  one 
jear  from  the  injury  causing  the  death." 

J.  Z>.  Long^  for  the  plaintiff. 

If.  F.  DieHnion^  Jr.  and  W.  B.  Sprout^  for  the  defendant 

Barker,  J.  The  plaintiff's  intestate  was  instantly  killed 
on  Warren  Street  by  an  electric  car,  which,  it  was  testified, 
was  running  at  a  speed  of  fifteen  miles  an  hour.  His  death 
under  such  circumstances  gave  the  plaintiff  a  right  to  main- 
tain the  action  under  the  statute  of  1886,  chapter  140,  if  when 
killed  he  was  a  passenger,  or  if,  not  being  a  passenger,  he 
was  in  the  exercise  of  due  diligence.  He  had  ridden  as  a  pas- 
senger upon  another  car,  which  he  had  left  immediately  be- 
fore he  was  killed.  When  struck,  he  was  walking  across 
Warren  Street,  having  taken  one  or  two  steps  from  the  place 
where  he  had  touched  the  ground  on  leaving  his  car,  and  was 
between  the  rails  of  the  track  on  which  was  the  car  by  which 
he  was  struck.  He  had  not  reached  or  had  time  to  reach  the 
sidewalk  of  Warren  Street,  but  he  had  left  the  car  on  which 
he  had  been  a  passenger,  and  had  begun  his  progress  on  foot 
across  the  street.  We  are  of  opinion  that  he  was  not  a  pas- 
senger when  the  accident  occurred,  and  that  he  ceased  to  be 
a  passenger  when  he  alighted  upon  the  street  from  his  car. 
The  street  is  in  no  sense  a  passenger  station,  for  the  safety  of 
which  a  street  railway  company  is  responsible.  When  a  pas- 
senger steps  from  the  oar  upon  the  street,  he  becomes  a  trav- 
eler upon  the  highway,  and  terminates  his  relations  and  rights 
as  a  passenger,  and  the  railway  company  is  not  responsible 
to  him  as  a  carrier  for  the  condition  of  the  street,  or  for  his 
safe  passage  from  the  car  to  the  sidewalk.  When  a  common 
carrier  has  the  exclusive  occupation  of  its  tracks  and  stations, 
and  can  arrange  and  manage  them  as  it  sees  fit,  it  may  be 
properly  held  that  persons  intending  to  take  passage  upon  or 
to  leave  a  train  have  the  relation  and  rights  of  passengers  in 
leaving  or  approaching  the  cars  at  a  station:  Warren  v.  Fitch' 
burg  R.  R.  Co,,  8  Allen,  227;  85  Am.  Dec.  700;  McKimhle  v. 
Boston  etc,  R.  R.  Co,y  189  Mass.  542;  Dodge  v.  Boston  etc.  Steamr 
9htp  Co.y  148  Mass.  207,  214;  12  Am.  St.  Rep.  541;  but  one 
who  steps  from  a  street-railway  car  to  the  street  is  not  upon 
the  premises  of  the  jrailway  company,  but  upon  a  public  place 
where  he  has  the  same  rights  with  every  other  occupier,  and 
over  which  the  company  has  no  control.  His  rights  are  those 
of  a  traveler  upon  the  highway,  and  not  of  a  passenger. 
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The  plaintiff,  therefore,  cannot  recover  unless  she  shows  by 
affirmative  evidence  that  the  deceased  was  la  the  exercise  of 
due  diligence  to  avoid  injury  in  travelling  upon  the  street. 
As  was  said  in  Chaffee  v.  Boston  etc.  R.  R.  Co.^  104  Mass.  108, 
116:  *'The  question  of  ordinary  care  is,  in  most  cases,  even 
where  the  facts  are  undisputed,  a  question  of  fact  which  it  is 
peculiarly  the  province  of  the  jury  to  settle'';  but  as  was 
also  said  in  the  same  case:  '*  If,  as  a  matter  of  common  knowl- 

■ 

edge  and  experience,  the  court  can  see  that  upon  all  the  un- 
disputed facts  the  plaintiff  was  not  in  the  exercise  of  ordinary 
oare,  and  that  the  injury  he  received  was  in  part  attributable 
to  his  want  of  it,  the  jury  may  be  properly  told,  as  matter 
of  law,  that  he  cannot  recover."  **If  the  whole  evidence  in- 
troduced by  the  plaintiff  has  no  tendency  to  show  care  on  his 
part,  but  on  the  contrary  shows  that  he  was  careless,  it  is  the 
duty  of  the  court  to  direct  the  jury,  as  matter  of  law,  to  return 
a  verdict  for  the  defendant ":  Warren  v.  Fitchhurg  R.  R.  Co.^ 
8  Allen,  227,  230;  85  Am.  Dec.  700,  and  cases  cited. 

All  the  material  evidence  bearing  upon  the  question  whether 
the  deceased  was  in  the  exercise  of  due  diligence  is  stated  in 
the  bill  of  exceptions.  In  the  opinion  of  the  presiding  justice 
it  had  no  tendency  to  shov?  that  the  deceased  was  in  the  ex« 
ercise  of  due  care,  and  if  this  view  of  the  evidence  was  correct, 
there  should  be  judgment  on  the  verdict  which  he  ordered. 

The  time  of  the  accident  was  about  half-past  eleven  o'clock 
at  night.  The  car  on  which  the  deceased  was  riding  was  an 
open  car,  drawn  by  horses,  and  going  southerly  on  Warren 
Street,  approaching  Savin  Street,  near  which  he  lived.  The 
car  had  transverse  seats,  and  he  was  sitting  on  the  extreme 
left  of  the  rear  seat  There  were  two  car  tracks  in  the  street, 
and  his  car  was  on  the  right-hand  track  as  he  rode  southerly. 
Savin  Street  led  off  from  Warren  Street  to  the  left,  and  the 
car  which  struck  him  was  running  northerly  on  the  track  at 
his  left.  When  the  car  on  which  he  was  riding  had  ap- 
proached within  one  hundred  and  fifty  feet  of  Savin  Street,  the 
conductor  rang  the  bell  for  it  to  stop  at  Savin  Street.  There 
was  a  stone  cross-walk  from  Savin  Street  across  Warren  Street. 
The  junction  of  these  two  streets  was  a  regular  stopping- 
place  for  electric  and  horse-cars,  and  was  so  marked  with  the 
usual  posts.  Before  the  car  actually  stopped,  and  when  the 
deceased  was  within  five  or  ten  feet  of  the  cross-walk,  he 
rose  from  his  seat  and  immediately  stepped  off  the  car,  at 
right  angles,  to  the  left.     His  car  had  slowed  up,  but  was  still 
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in  jnotion  when  he  left  it,  and  he  stepped  in  front  of  another 
oar  going  northerly  upon  the  other  traok,  and  was  instantly 
killed.    The  car  on  which  he  had  been  riding  came  to  a  stop 
a  few  feet  farther  on.    The  car  which  struck  him  was  coming 
down  hill,  and  was  moving  at  a  speed  of  fifteen  miles  an  hour. 
It  was  an  electric  car  of  the  open  pattern,  lighted,  and  crowded 
with  people.    The  gong  of  this  car  was  ringing,  and  the  pas- 
sengers upon  it  were  shouting,  singing,  and  whistling,  and 
making  a  good  deal  of  noise.    The  street  was  straight,  and 
there  was  nothing  except  the  passengers  in  front  of  the  de- 
ceased as  he  sat  in  his  seat,  to  obstruct  his  view  of  the  ap- 
proaching car  before  he  left  his  seat,  and  nothing  after  he 
roae  to  leave  the  car.    When  he  rose  from  his  seat  and  started 
to  get  off,  two  men,  one  the  conductor,  and  the  other  a  fellow- 
passenger,  who  were  standing  on  the  platform  immediately 
behind  him,  shouted  to  him  to  stop;  but  he  did  not  appear  to 
bear,  and  stepped  off  on  the  street  to  go  across,  and  was  on 
the  other  track,  having  taken  the  first  step  and  being  in  the 
•ot  of  finishing  the  second  when  he  was  struck.    When  he 
roee  to  leave,  the  dashers  of  the  two  cars  were  opposite  each 
other,  and  when  he  touched  the  ground  the  car  which  struck 
him  was  not  more  than  five  or  six  feet  away.    He  made  no 
reply  to  the  warnings  giyen  him,  and  did  not  appear  to  hear 
them.     The  testimony  was  that  he  did  not  appear  to  pay 
attention  to  anything,  and  the  witnesses  saw  no  indication  that 
he  took  any  notice  of  the  approaching  car  or  of  the  warnings 
given;  that  his  movement  in  leaving  was  so  sudden  that  there 
was  only  time  to  shout  to  him,  and  that  he  jumped  from  the 
oar  and  went  right  along.    Without  quoting  at  length  from 
the  testimony,  it  is  sufficient  to  say  that  it  discloses  no  single 
indication  of  the  exercise  of  care  or  caution  on  the  part  of  the 
deceased.    There  is  no  evidence  that  his  senses  were  defect- 
ive, and  no  suggestion  in  the  testimony  of  any  other  reason 
for  haste  in  leaving  the  car  than  the  fact  that  it  was  near  his 
destination.    We  do  not,  of  course,  hold  that  it  is,  as  a  mat- 
ter of  law,  negligent  for  one  to  leave  a  street-car  while  it  is  in 
motion,  or  to  attempt  to  cross  a  street-car  track  without  look- 
to  see  whether  a  car  is  approaching;  but  neither  of  these  acts 
is  evidence  of  due  care,  and  we  cannot  discover  in  the  testi- 
mony reported  any  evidence  that  the  deceased  exercised  care 
or  attention  of  any  kind  or  degree.    On  the  contrary  the  un- 
disputed evidence  shows  that,  in  spite  of  warnings  from  those 
in  his  immediate  vicinity,  he  suddenly,  without  precautioui 
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precipitated  himself  into  a  position  of  great  and  obvious  dan- 
ger. He  no  doubt  had  a  right  to  expect  that  anj  cars  which 
might  be  upon  the  other  track  would  not  run  at  a  dangerous 
rate  of  speed,  and  would  be  lawfully  managed;  but  this  ex- 
pectation could  not  excuse  him  from  the  exercise  of  all  proper 
care,  and  does  not  relieye  the  plaintiff  from  the  obligation  of 
proving  by  positive  affirmative  evidence  that  the  deceased  was 
in  fact  in  the  exercise  of  due  diligence.  As  there  was  no  such 
evidence,  a  verdict  for  the  defendant  was  rightlj  ordered. 
Judgment  on  the  verdict. 

NsoiJosNoa — CovTHiBnTORT  —  QussTiojr  JOR  GonaT  ob  Jubt:  See 
Ptopiet  B  ink  v.  Margolo/sH,  76  Md.  432;  anie,  403,  aad  note. 

NBGUxaBNCB  —  Obdixart  Garb.  — The  question  of  what  !•  ordinary  ear» 
and  what  is  negligence  is  one  exclusively  for  the  jury;  KiiUan  ▼.  Aitffmaia 
etc  It,  R.  Oo.t  79  Ga.  234;  11  Am.  St.  Rep.  410,  and  note.  Whether  a  per- 
son was  in  the  ezeroiae  of  ordinary  care  in  a  particular  caae  is  a  questioo  of 
faot  for  the  jury:  VUioffe  of  Jtffcraon  v.  Chapman,  127  111.  438;  11  Am.  St. 
Bep.  136,  and  note.  The  question  of  ordinary  care  is  to  be  determined  by 
the  circnmstancei  of  each  case:   CUy  of  Khmley  v,  Morse,  40  Kan.  577* 

Stbret-Railroads  —  When  Contract  of  Carriagb  Tbrmin atbb  ^ 
The  contract  of  carriage  by  a  streei-railway  terminates  when  the  paewnger 
leaves  the  oar:  Central  R'y  Co,  ▼.  Peacock,  69  Md.  257;  9  Am.  St  Rep.  42B. 

A  ease  very  similar  to  the  leading  ease  is  Btttbg  ▼.  PltUadelphxa  Traction 
Ok,  126  Pa.  St  659,  12  Am.  St.  Rep.  919,  in  which,  as  in  the  leadin.i;  case, 
the  plaintiff  in  stepping  off  one  street-car  was  struck  by  another  going  in 
the  opio>ite  direction,  and  in  which  he  was  nou-iiuited  for  negligenoe  in  noi 
keeping  a  proper  look  out  for  each  daagors* 


Ikgalls  v.  Hobbs. 

[IM  MiMACBlum,  848.] 

IaAVDLOBD  akd  Tbmaht  —  FaRNiaHBD  HousB,  Wabbautt  ot  CoirDmoir 
ov.  — One  who  lets  for  a  short  time  a  house  provided  with  all  famish* 
ings  and  appointments  for  immediate  residenee  may  be  eapposed  tooon* 
tract  in  reference  to  the  well  underatood  purpose  of  the  hirer  to  oao  it 
Bs  a  habitation,  and  may  l>e  held  amwarable  in  damages  if  it  i«  not  fit 
for  eaoh  habitatioa. 

0.  E,  Smithj  for  the  plaintiffs. 

W.  F.  DanOj  for  ihe  defendant 

Knowlton,  J.  This  is  an  aotion  to  recover  five  hundred 
doUarfl  for  the  use  and  ocoupation  of  a  furnished  dwelling- 
house  at  Swampscott,  during  the  summer  of  1890.  It  was 
submitted  to  the  superior  court  on  what  is  entitled  an  "agreed 
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statement  of  evidence,"  by  which  it  appears  that  the  defend^ 
ant  hired  the  premises  of  the  plaintiffs  for  the  season,  as  a 
furnished  house,  proyided  with  beds,  mattresses,  matting, 
curtains,  chairs,  tables,  kitchen  utensils,  and  other  articlcH, 
which  were  apparently  in  good  condition;  and  that  when  the 
defendant  took  possession  it  was  found  to  be  more  or  less  in- 
fested with  bugs,  so  that  the  defendant  contended  that  it  was 
unfit  for  habitation,  and  for  that  reason  gave  it  up  and  de- 
clined to  occupy  it. 

The  agreed  statement  concludes  as  follows:  "If,  under  the 
above  circumstances,  said  house  was  not  fit  for  occupation  as 
a  furnished  house,  and,  being  let  as  such,  there  was  an  im- 
plied agreement  or  warranty  that  the  said  house  and  furni- 
ture therein  should  be  fit  for  use  and  occupation,  judgment  is 
to  be  for  the  defendant,  with  costs;  if,  however,  under  said 
circumstances  said  house  was  fit  for  occupation  as  a  furnished 
house,  or  there  was  no  such  implied  agreement  or  warranty, 
judgment  is  to  be  for  the  plaintiffs  in  the  sum  of  five  hundred 
dollars  ($500),  with  interest  from  date  of  writ,  and  costs." 
Judgment  was  ordered  for  the  defendant,  and  the  plaintiffs 
appealed  to  this  court. 

The  agreement  of  record  shows  that  the  facts  were  to  be 
treated  by  the  superior  coiirt  as  evidence  from  which  infer- 
ences of  fact  might  be  drawn.  The  only  *'  matter  of  law  ap- 
parent on  the  record  "  whit  h  can  be  considered  on  an  appeal 
in  a  case  of  this  kind  is  the  question  whether  the  judgment  is 
warranted  by  the  evidence:  Pub.  Stats.,  c.  152,  sec.  10;  Churl- 
tan  V.  Donnelly  100  Mass.  229;  Fitzsimmons  v.  Carroll^  123 
Mass.  401;  Old  Colony  R.  R.  Co.  v.  Wilder,  137  Maes.  536; 
Mayhew  v.  Durfee^  138  Mass.  584;  Hecht  v.  Baicheller,  147 
Mass.  335;  9  Am.  St.  Rep.  708;  Rand  v.  Hamon,  154  Mass. 
87;  26  Am.  St.  Rep.  210. 

The  facts  agreed  warrant  a  finding  that  the  house  was  unfit 
for  habitation  when  it  was  hired,  and  we  are  therefore  brought 
directly  to  the  question  whether  there  was  an  implied  agree- 
ment on  the  part  of  the  plaintiffs  that  it  was  in  a  proper  con- 
dition for  immediate  use  as  a  dwelling-house.  It  is  well 
settled,  both  in  this  commonwealth  and  in  England,  that  one 
who  lets  an  unfurnished  building  to  be  occupied  as  a  dwell- 
ing-house does  not  impliedly  agree  that  it  is  fit  for  habitation: 
Dutton  V.  Oerrish,  9  Cush.  89;  55  Am.  Dec.  45;  Foster  v.  Peyser^ 
9  Cush.  242;  57  Am.  Dec.  43;  Stevens  v.  Pierce,  151  Mass.  207; 
SiUion  V.  Temple^  12  Mees.  &  W.  52;  Hart  v.  Windsor,  12  Mees. 
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&  W.  68.  In  tbe  absence  of  frand  or  a  covenant,  the  purchaser 
of  real  estate,  or  tbe  hirer  of  it,  for  a  term  however  short,  takes 
it  as  it  is,  and  determines  for  himself  whether  it  will  serve 
the  purpose  for  which  he  wants  it  He  may,  and  often  does, 
contemplate  making  extensive  repairs  upon  it  to  adapt  it  to 
his  wants;  but  there  are  good  reasons  why  a  different  rule 
should  apply  to  one  who  hires  a  furnished  room  or  a  furnished 
house  for  a  few  days  or  a  few  weeks  or  months.  Its  fitness 
for  immediate  use  of  a  particular  kind,  as  indicated  by  its 
appointments,  is  a  far  more  important  element  entering  into 
the  contract  than  when  there  is  a  mere  lease  of  real  estate. 
One  who  lets  for  a  short  term  a  house  provided  with  all  fur- 
nishings and  appointments  for  immediate  residence  may  bo 
supposed  to  contract  in  reference  to  a  well  understood  pur- 
pose of  the  hirer  to  use  it  as  a  habitation.  An  important  part 
of  what  the  hirer  pays  for  is  the  opportunity  to  enjoy  it  with* 
out  delay,  and  without  the  expense  of  preparing  it  for  use.  It 
is  very  difficult,  and  often  impossible,  for  one  to  determine  on 
inspection  whether  the  house  and  its  appointments  are  fit  for 
the  use  for  which  they  are  immediately  wanted,  and  the  doc- 
trine caveat  emptor^  which  is  ordinarily  applicable  to  a  lessee 
of  real  estate,  would  often  work  injustice  if  applied  to  cases 
of  this  kind.  It  would  be  unreasonable  to  hold,  under  such 
circumstltnces,  that  the  landlord  does  not  impliedly  agree 
that  what  he  is  letting  is  a  house  suitable  for  occupation  in 
its  condition  at  the  time.  This  distinction  between  furnished 
and  unfurnished  houses,  in  reference  to  the  construction  of 
contracts  for  letting  them,  when  there  are  no  express  agree- 
ments about  their  condition,  has  long  been  recognized  in  En- 
gland, where  it  is  held  that  there  is  an  implied  contract  that 
a  furnished  house,  let  for  a  short  time,  is  in  proper  condition 
for  immediate  occupation  as  a  dwelling:  Smith  v.  Marrable^ 
11  Mees.  &  W.  5;  Wilson  v.  Finch-Hatton,  2  Ex.  Div.  836; 
Manchester  Bonded  Warehouse  Co,  v.  Carry  5  C.  P.  Div.  507; 
Sutton  V.  Temple,  12  Mees.  &  W.  62;  Hart  v.  Windsor^  12 
Mees.  &  W.  68;  Bird  v.  Lord  GreviUe^  1  Cababe  &  E.  817; 
Charsley  v.  Jones,  53  J.  P.  (Q.  B.)  280. 

In  Button  v.  Oerrish,  9  Cush.  89,  55  Am.  Dec.  45,  Chief  Jus- 
tice Shaw  recognizes  the  doctrine  as  applicable  to  furnished 
houses;  and  in  Edwards  v.  McLean,  122  N.  Y.  302;  Smith  v. 
Marrable^  11  Mees.  and  W.  5,  and  Wilson  v.  Finch* Hqtton,  2 
Ex.  Div.  336,  cited  above,  are  referred  to  with  approval,  al- 
though held  inapplicable  to  the  question  then  before  the  court 
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Bee  CU9e$  t.  WiUoughhy,  7  Hill,  88;  FranUin  ▼.  Brown^  118 
N.  Y.  110;  16  Am.  St  Rep.  744. 

We  are  of  opinion  that  in  a  lease  of  a  completely  furnished 
dwelling-house  for  a  single  season,  at  a  summer  watering  place, 
there  is  an  implied  agreement  that  the  house  is  fit  for  habita- 
tion, without  greater  preparation  than  one  hiring  it  for  a  short 
time  might  reasonably  be  expected  to  make  in  appropriating 
it  to  the  use  for  which  it  was  designed. 

Judgment  affirmed.  

Lahblobd  aud  Tsnamt — Implikd  Covbvants. — Then  is  noooyenant 
fanplied  in  ih«  demise  of  a  furnished  house  for  immediate  use  as  a  residenoe, 
that  it  is  reasonably  fife  for  habitation:  Franklin  v.  Broum,  118  N.  T.  110| 
16  Am.  8k  Refk  744»  and  note  with  oases  discussing  implied  covenants  in 
the  lease  of  houses.  See  note  to  Fo$ter  r,  Fepaer,  67  Am.  Dec  45;  note  to 
Ortmek  ▼•  Fowk,  82  Am.  Dm.  866,  and  numerous  oases  oited  in  the  opinion. 


Plummbb  v.  Dill. 

(IM  MiSBAGBUBRTS,  426.] 

IdnnrsBBi  Dutt  ov  Land-owmkr  to.  —  The  owner  of  land  or  of  a  boilding 
does  not  owe  to  persons  coming  there  for  their  own  convenience  or  aa 
mere  lioensees  the  duty  of  keeping  it  in  a  safe  condition. 

LiCBMSXM  UPON  Pbimmjm,  Wbo  IS.  —  One  who  goes  to  a  building  for  his 
own  convenience  to  inquire  about  a  matter  which  concerns  himself 
alone  and  not  for  the  purpose  of  transactinn;  with  any  occupant  any 
kind  of  business  in  which  such  occupant  was  engaged,  nor  in  the  trans* 

«  action  of  any  kind  of  business  for  which  the  building  was  used  or  de« 
■igned  to  be  used,  is  a  mere  licensee,  and  cannot  recover  for  injuries 
received  from  the  unsafe  or  dangerous  condition  of  the  premises. 

C  W.  BarUett  and  E.  R.  Anderson^  for  the  plaintiff. 
/.  D.  BaU^  for  the  defendant 

Knowlton,  J.  If  we  assume  that  it  was  the  duty  of  the 
defendant  to  keep  the  entrance,  stairway,  and  halls  of  his 
building  reasonably  safe  for  persons  using  them  on  an  invita* 
tion  express  or  implied,  and  if  we  further  assume  that  he 
negligently  permitted  them  to  be  unsafe,  and  that  his  negli- 
gence caused  the  injury  to  the  plaintiff,  and  that  she  was  in 
the  exercise  of  due  care,  —  some  of  which  propositions  are  at 
least  questionable,  —  we  come  to  the  inquiry  whether  the 
plaintiff  was  a  mere  licensee  in  the  building,  or  was  there  by 
the  defendant's  implied  invitation. 

She  did  not  go  there  to  transact  with  any  occupant  of  the 
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building  any  kind  of  business  in  which  he  was  engaged,  or  in 
the  transaction  of  which  the  building  was  used  or  designed  to 
be  used.  She  was  in  search  of  a  servant;  and  for  her  own 
convenience  she  went  there  to  inquire  about  a  matcer  which 
concerned  herself  alone. 

It  has  often  been  held  that  the  owner  of  land  or  a  building, 
who  has  it  in  charge,  is  bound  to  be  careful  and  diligent  in 
keeping  it  safe  for  those  who  come  there  by  hid  invitation,  ex* 
press  or  implied,  but  that  he  owes  no  such  duty  to  those  who 
come  there  for  their  own  convenience,  or  as  mere  licensees: 
Sweeny  y.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  86S;  87  Am. 
Deo.  644;  Metcalfe  v.  Cunard  Steamship  Co.^  147  Mass.  66; 
Oardon  v.  Cumminge,  152  Mass.  513,  23  Am.  St.  Rep.  846. 
One  who  puts  a  building  or  a  part  of  a  building  to  use  in  a 
business,  and  fits  it  up  so  as  to  show  the  use  to  which  it  is 
adapted,  impliedly  invites  all  persons  to  come  there  whose 
coming  is  naturally  incident  to  the  prosecution  of  the  busi- 
ness. If  the  place  is  open,  and  there  is  nothing  to  indicate 
that  strangers  are  not  wanted,  ha  impliedly  permits  and 
licenses^rsons  to  come  tl>  re  for  their  own  convenience  or  to 
gratify  their  curiosity.  The  mere  fact  that  premises  are  fitted 
conveniently  for  use  by  the  owner  or  his  tenants,  and  by  those 
who  come  to  transact  such  business  as  is  carried  on  there, 
does  not  constitute  an  implied  invitation  to  strangers  to  come 
and  use  the  place  for  purposes  of  their  own.  To  such  persons 
it  gives  no  more  than  an  implied  license  to  come  for  any 
proper  purpose. 

It  is  held  in  England  that  one  who  comes  on  an  express 
invitation  to  enjoy  hospitality  as  a  guest  must  take  the  house 
as  he  finds  it,  and  that  his  right  to  recover  for  an  injury 
growing  out  of  dangers  on  the  premises  is  no  greater  than 
that  of  a  mere  licensee:  Souihcote  v.  Stanley,  1  Hurl.  &  N. 
247.  The  principle  of  the  decision  seems  to  be  that  a  guest 
who  is  receiving  the  gratuitous  favors  of  another,  has  no  such 
relation  to  him  as  to  create  a  duty  to  make  the  place  where 
hospitality  is  tendered  safer  or  better  than  it  is.  It  is  well 
settled  there  that  to  come  under  an  implied  invitation,  as  dis- 
tinguished from  a  mere  license,  the  visitor  must  come  for  a 
purpose  connected  with  the  business  in  which  the  occupant  is 
engaged,  or  which  he  permits  to  be  carried  on  there.  Tliere 
must  at  least  be  some  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular 
thing  which  is  the  object  of  the  visit  may  not  be  for  the  beu- 
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idt  o£  the  oecupant:  Pollook  on  Torta,  417;  Ecbnes  ▼•  North' 
msUm  Rjh  L^  B^  4  Ex.  254;  L.  B.  6  Ex.  123;  WhiU  v.  Franes^ 
8  a  p.  DW.  808;  Burckdl  v.  Hickinony  fiO  L.  J.  Q.  &  lOL 

The  rale  in  regard  to  an  imidied  invitation  to  jdacea  of 
bneineea  is  held  with  equal  Btrictnesfl  in  New  York.  In  Lar^ 
mare  y.  Crouii  Point  Iron  Co.,  101  N.  Y.  891, 64  Am.  Rep.  718^ 
it  was  decided  that  a  person  who  entered  on  the  defendant's 
premiaee  to  see  if  the  defendant  would  give  hiin  employment 
wae  a  naere  licensee,  and  that  the  defendant  was  not  liable 
to  him  for  an  xnjnry  caused  by  the  unsafe  condition  of  the 
placeu  The  diligence  of  counsel  and  an  extended  examination 
of  the  authorities  hare  failed  to  bring  to  our  attention  any 
case  ia  which  the  owner  or  occupant  of  a  place  fitted  up  for 
ordinary  use  in  bdsinees  has  been  held  by  the  condition  of 
his  premises  impliedly  to  invite  persons  to  come  there  for  a 
purpoeein  which  the  occupant  had  no  interest,  and  which  had 
no  connection  with  the  business  actually  or  apparently  carried 
on  there.  Precisely  how  far,  under  all  circumstances,  an 
implied  invitation  extends,  in  reference  to  the  persons  to  be 
included  in  it,  has  not  been  the  subject  of  very  full  considera- 
tion in  this  commonwealth,  and  is  hardly  capable  of  exact 
statement;  but  in  many  cases  there  is  language  indicating 
that  the  invitation  extends  only  to  those  who  come  on  busi- 
ness connected  with  that  carried  on  at  the  place,  and  for  the 
transaction  of  whixdi  the  place  is  apparently  intended.  In 
Sewwy  V.  Nielerson^  120  Mass.  306(,  21  Am.  Bep.  614^  Mr. 
Justice  Devens  says:  ^  There  is  no  duty  imposed  upon  an 
owner  or  occupant  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience 
merely,  without  any  invitation,  either  express  or  which  may 
Cedrly  be  implied  from  the  preparation  and  adaptation  of  the 
premisea  for  the  purposes  for  which  they  are  appropriated." 
In  Marwedd  v.  Cock,  154  Mass.  235,  2S6,  we  find  this  language: 
''The  gjroeral  duty  which  the  defendants  owed  to  third  per- 
sons, in  respect  to  the  passages  of  the  building,  is  well  ex« 
pressed  in  the  instructions  to  the  jury  at  the  trial:  'If  the 
defendants  leased  rooms  in  the  building  to  different  tenants, 
iseerving  to  themselves  the  control  of  the  balls,  stairways,  and 
elsvator,  by  and  through  which  access  was  to  be  had  to  these 
veorasy  and  tks  general  lighting  arrangements  of  those  paa- 
sagssy  then,  the  defendants  were  bound  to  take  reasonable  care 
that  sneh  appsoaehes  wese  safo  and  suitable  at  all  times  and 
for  all  persons  who  were  lawfully  using  the  premises,  and 
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using  due  care,  so  far  as  they  ought  to  have  reasonably  antici- 
pated such  use  as  involved  in  and  necessarily  arising  out  of 
the  purposes  and  business  for  which  said  rooms  were  leased/'* 
In  Learoyd  y.  Godfrey^  138  Mass.  315,  323,  the  plaintiff,  a 
police  ofBcer,  was  expressly  invited  to  the  premises  by  a 
daughter  of  the  occupant  to  arrest  an  intoxicated  person  who 
was  making  disturbance  in  the  house.  In  Curtis  v.  KUey,  153 
Mass.  128,  no  question  was  considered  or  clearly  raised  about 
the  invitation  to  the  plaintiff.  In  Davis  v  Central  Oongrega" 
iional  5oc.,  129  Mass.  867,  87  Am.  Rep.  868,  the  plaintiff  went 
to  the  defendant's  church  under  an  express  invitation  author- 
ized by  the  defendant,  and  the  object  of  her  visit  was  among 
those  contemplated  by  the  defendant  when  the  building  was 
erected.  The  language  used  in  the  cases  in  this  common, 
wealth  and  in  other  states  indicates  that  the  rule  in  regard  to 
the  extent  of  the  invitation  implied  from  the  preparation  of 
property  for  use  in  business  is  the  same  here  as  laid  down  in 
the  cases  above  cited  from  the  courts  of  New  York  and  of 
England:  Sweeny  y.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  868; 
87  Am.  Dec.  644;  Elliott  v.  Pray,  10  Allen,  878;  87  Am.  Deo. 
658;  Carleton  v.  Franconia  Iron  and  Steel  Co.,  99  Mass.  216; 
Metcalfe  v.  Cunard  Steamship  Co,,  147  Mass.  66;  Heinlein  y. 
Boston  etc.  R.  R.  Co.,  147  Mass.  136;  9  Am.  St.  Rep.  676; 
Reardon  y.  Thompson^  149  Mass.  267;  Gordon  v.  Cummings, 
152  Mass.  513;  28  Am.  St.  Rep.  846;  Carets  y.  KHey,  153 
Mass.  123;  Stevens  v.  Nichols,  155  Mass.  472;  Campbell  ▼. 
Portland  Sugar  Co.,  62  Me.  552;  16  Am.  Rep.  508;  Parker  y. 
Portland  Publishing  Co.,  69  Me.  178;  81  Am.  Rep.  262. 

In  Low  y.  Orand  Trunk  Ky  Co,,  72  Me.  818,  89  Am.  Rep-. 
881,  it  was  held  that  the  owner  of  a  wharf  was  liable  to  a 
custom-house  officer,  who  was  upon  it  in  the  performance  of 
his  duty  to  prevent  smuggling  in  the  night-time,  for  an  injury 
resulting  from  a  defective  condition  of  the  wbarl  The  offi- 
cer was  there  to  prevent  unlawful  conduct  in  connection  with 
the  business  carried  on  at  the  wharf  with  the  consent  of  the 
owner,  and  the  owner  might  fairly  be  supposed  to  anticipate 
and  desire,  and  impliedly  to  invite,  his  presence  there  to  pro- 
tect the  defendant's  property  from  those  who  would  unlaw- 
fully use  it  Neither  the  decision  nor  the  cases  cited  in  the 
opinion,  when  carefully  examined,  will  be  found  to  give  any 
countenance  to  the  view  that  one  who  visits  a  building  for  a 
purpose  not  connected  with  the  use  for  which  the  building 
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was  fitted,  or  to  which  it  is  pat,  is  impliedly  Invited  to  come 
there. 

There  Is  a  class  of  cases  to  which  Sweeny  y.  Old  Colony  etc. 
S.  B.  Co^  10  Allen,  868,  87  Am.  Dec.  644,  and  Holmes  r. 
DreWf  151  Mass.  578,  belong,  which  stand  on  a  ground  pecu- 
liar to  themselves.  They  are  where  the  defendant  by  his 
conduct  has  induced  the  public  to  use  a  way  in  the  belief 
that  it  is  a  street  or  public  way  which  all  have  a  right  to  use, 
and  where  they  suppose  they  will  be  safe.  The  Inducement, 
or  implied  invitation,  in  these  cases,  is  not  to  come  to  a  place 
of  business  fitted  up  by  the  defendant  for  traffic,  to  which 
those  only  are  invited  who  will  come  to  do  business  with  the 
occupant,  nor  is  it  to  come  by  permission,  or  favor,  or  license, 
but  it  is  to  come  as  one  of  the  public  and  enjoy  a  public  right, 
in  the  enjoyment  of  which  one  may  expect  to  be  protected. 
The  liability  in  such  a  case  should  be  co-extensive  with  the 
inducement  or  implied  invitation. 

Decisions  of  the  same  kind  have  been  made  in  New  York 
and  New  Jersey,  which  are  clearly  distiuguishable,  and  which 
have  been  distinguished  on  perhaps  not  very  satisfactory 
grounds,  from  implied  invitations  growing  out  of  the  prepa- 
ration of  one's  place  of  business  for  use  by  his  patrons:  Barry 
V.  New  York  Central  etc.  R.  R.  Co.^  92  N.  Y.  289;  44  Am.  Rep. 
877;  Vanderbeck  v.  Hendry,  84  N.  J.  L.  467,  471. 

On  the  facts  of  the  case  before  us,  we  are  of  opinion  that 
the  plaintiff  was  a  mere  licensee  in  the  defendant's  building, 
and  that  the  rulings  at  the  trial  were  correct 

Exceptions  overruled. 

In  the  anlMeqaent  case  of  Hari  t.  Cole^  16S  Mass.  475,  somewb&t  simiUr 
^uosiioiw  wore  presonted  to  the  oourt  for  dooision  and  woro  decided  in  fhm 
■amo  mannor  as  in  tbo  prinoipal  ease.  The  defendant  leased  a  building  oon« 
■isiing  of  several  tenementa,  the  outside  steps  of  which  were  used  in  common 
at  a  means  of  aooess  by  the  several  tenants,  and  the  oourt  regarded  the  de« 
fondant  as  having  a  duty  to  keep  these  steps  "  in  a  reasonably  safe  condition 
for  the  use  of  her  tenants  and  of  other  persons  nsiog  them  by  her  invitation, 
oapresB  or  implied.''  The  plaintiflF  attended  a  wake  in  one  of  the  tenements 
and  when  ooming  therefrom  was  injured  while  passing  down  the  steps,  from 
a  defeot  therein  arising  from  the  negligence  of  the  defendant.  There  was  no 
evidanoe  tending  to  show  that  the  decedent  whose  wake  was  thus  atteoded 
**  was  an  aoquaintanoo  of  the  plaintifi^  or  that  she  was  expressly  invited  to 
the  wakot  or  that  sha  was  in  any  way  related  to  any  of  the  ooenpanto  of  the 
kooaa.'*  In  dstarmining  that  the  plaintiff  was  a  mere  licensee  and  as  suoh 
■ok  entitled  to  rooovor,  the  court  said:  — 

"In  Pkmtmer  v.  DiU,  166  Mass.  426,  S2  Am.  St  Rep.  46S,  we  considered 
at  soma  length  the  question  whether  an  owner  of  real  estate  fitted  up  for  use 
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in  bodnMS  U  Ifabte  for  iti  uoMf e  ooadition  to  oaa  ivlio  goes  ihora  oa  ban- 
o«is  of  hU  own  not  coaoectod  with  tho  bosineM  aotnally  or  apparently  ear- 
riad  on  there,  and  it  was  held  that  each  a  person  is  a  mere  lioenaee,  to  whom 
the  owner  owee  no  further  dnty  than  to  refrain  from  patting  trapa  or  pit* 
falls  in  hia  way,  and  from  negligently  doing  injarions  nets  to  hia  prejndioa. 
We  have  now  to  oonsider  bow  far  an  owner  of  a  dwelling-hoase  it  liable  for 
iti  oondition  to  one  who  comes  there  without  express  invitation,  and  not  for 
the  transaotion  of  any  kind  of  business  carried  on  by  any  of  the  ocenpants^ 
and  also  what  should  be  deemed  an  implied  inritation  in  a  case  of  that  kind. 
The  defendant  is  liable  to  a  visitor  of  the  tenant  for  the  oondition  ol  the 
•teps,  if  tho  tenant  himself  would  have  been  liable  had  the  stops  been  in* 
eluded  in  the  tenement  let,  and  not  otherwise.  It  aeems  clear  that  one 
coming  to  a  dwelling-house  to  do  business  in  which  he  alone  is  interested 
oannot  expect  a  warmer  welcome,  or  claim  greater  care  for  his  safety,  than 
if  he  went  for  the  same  purpose  to  the  place  of  business  of  the  occnpank  la 
either  case  he  is  a  mere  licensee.  In  preparing  a  convenient  entrance  to  his 
house,  one  does  not  invite  there  pedlers,  book  agents,  and  others  who  come 
solely  for  their  own  convenience  or  profit.  So  far  as  they  are  concerned,  his 
preparation  of  his  premises  for  travel  is  an  indifferent  aot^  It  has  no  anefa 
relation  to  them  as  it  has  to  those  who  come  to  do  business  which  ha  carries 
on  there.  The  inducement,  invitation,  and  implied  representation  of  safety 
which  he  holds  out  to  the  latter  is  not  for  them,  and  the  law  impoees  no 
affirmative  obligation  and  creates  no  active  dnty  to  those  who  come  aa  vol- 
.nnteers.  He  merely  gives  them  free  license  and  permission  to  nse  his  prem* 
ises,  and  iiiiplieclly  agrees  that  he  will  not  set  traps  for  thetn,  or  wrongfully 
do  anything  to  their  injury;  but  in  goneral  they  most  take  his  premises 
as  tliey  find  them. 

"  How  far  an  implied  invitation  is  held  out  under  all  conceivable  circnm« 
stances,  and  whether  an  implied  invitation  to  come  as  a  guest  for  friendly 
intercourse  can  create  a  liability  greater  than  that  to  an  ordinary  licen«ee» 
it  is  not  easy  to  decide^  No  case  in  this  conntry  involving  these  qneatious 
has  been  brought  to  our  attention.  In  SoutkeoU  v.  SUuileif,  1  HurL  &  N.  2&i-7, 
it  is  said  in  substance  that  the  liability  of  an  owner  of  a  dweUing-honse  to 
a  visitor  who  is  there  on  his  expreas  invitation  is  no  greater  than  that  to  a 
licensee.  The  ground  taken  by  Chief  Baron  Pollock  and  his  associatos  seems 
to  be,  that  a  guest,  gratuitously  enjoying  hospitality  by  express  invitation 
nt  the  house  of  his  friend,  must  be  presumed  to  have  aeoaptsd  the  invitation 
with  an  understanding  that  he  is  to  enjoy  only  such  things  as  hm  host  pos> 
sesees,  and  that  to  such  a  guest  the  host  owes  no  Isgal  dnty  to  famish  faisi 
with  anything  better  than  he  has  for  himself.  In  the  lata  case  of  Indermamt 
T.  Dame$t  L.  R.  1  OL  P.  274,  Wille%  J.  treats  n  gnest  as  a  mars  lioansse, 
and  says,  on  pages  2S7,  28S,  that  t&e  protectioo  in  ordinary  cases  depends 
*  npon  the  fact  that  the  customer  has  come  into  tho  shop  in  pureoanco  of  n 
tacit  invitation  given  by  the  shopkeeper  with  n  view  to  bnsinses  wiudi  oon> 
corns  himself.  .  .  •  The  class  to  which  the  oastomsr  belongs  inoludos  per* 
sons  who  go  not  as  mere  volunteers,  or  licensees,  or  guests,  or  swants,  or 
persons  whose  smployment  is  such  that  danger  may  bs  ooiisidsrod  as  bar* 
gained  for,  bat  who  go  upon  businees  which  concerns  ths  oceapisry  and  upon 
hii  invitatioB,  express  or  implied.'  In  Pollock  on  Torts,  at  psge  il?,  Um 
anther  says:  *  With  regard  to  the  person,  one  aoquires  tMs  right  to  sslety 
by  being  upon  the  spot»  or  engaged  in  work  on  or  aboat  the  proper^  whess 
oondition  is  in  question,  in  the  course  of  any  businsss  in  which  the  eooapier 
has  an  intsrest'     In  Campbell  on  Kegligenes^  nt  pegs  M^  Id  ed.,  is  this 
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•tftiement:  *  Invitation,  therefore*  in  the  techttieal  sense  of  the  word  tm 
employed  in  this  class  of  cases,  differs  from  invitation  in  the  ordinary  sense 
—  implying  the  relation  between  host  and  gnest.  In  the  case  of  host  and 
-gnaat^  it  would  be  thought  hard  that  the  hospitality  of  the  former  should  ez* 
poee  him  to  the  responsibilities  implied  by  business  relations.  The  gue«t 
must  take  the  premises  as  he  finds  them,  with  any  risk  owing  to  their  disre- 
pair; although  the  host  is  bouud  to  warn  his  guest  of  any  concealed  danger 
up<m  the  premises  known  to  himself.' 

**It  seems  to  be  the  rule  in  England,  that  an  ordinary  guest  in  a  dwelling- 
house,  although  expressly  invited,  has  no  greater  rights  than  a  licensee. 

•*The  case  at  bar  does  not  require  us  to  decide  whether  that  rule  should  be 
applied  in  Massachusetts,  for  the  plaintiff  wss  not  on  the  defendant's  prom- 
isee under  an  invitation,  express  or  implied.  We  have  already  said  that  the 
same  rule  should  be  applied  to  one  visiting  a  dwelling-house  out  of  curiosity, 
or  for  his  own  convenience,  as  if  his  visit  were  to  a  shop  or  other  place  of 
business.  We  do  not  doubt  that  such  relatione  of  friendship,  or  of  social 
intimacy,  may  exist  between  individuals  as  to  warrant  a  finding  of  an  im- 
plied invitation  to  come  as  a  friend  at  any  time,  and  that  one  in  such  relation 
▼isittttg  his  friend  would  have  the  same  rights  as  if  expressly  invited,  wiiat« 
ever  those  rights  may  be. 

**  Under  the  doctrines  above  stated,  the  plaintiff  is  forced  to  contend  that 
vhoBorer  a  wake  is  held  there  U  an  implied  invitation  to  every  one  of  the 
•aae  nationality  and  religion  as  the  decea^sed  person  to  attend  it.  What- 
ever ground  there  may  be  for  holding  that  there  is  an  invitation  to  relativos 
er  near  friends,  there  is  no  evidence  to  warrant  the  application  of  such  a 
rule  in  this  case;  and  there  is  no  evidence,  and  there  are  no  factd  of  common 
knowledge  to  support  it  in  reference  to  strangers.  It  may  be  true  that 
strangers  to  a  deceased  person  and  to  his  family  sometimes  go  to  a  dwelling- 
house  and  attend  his  wake  or  his  funeral;  but,  in  the  absence  of  dear  proof 
to  support  the  contrary  view,  it  must  be  held  that  such  persons  are  mere 
licensees,  and  that  the  family  of  a  deceased  person,  in  having  a  funeral  or 
wake  in  their  dwelling-house,  do  not  invite  the  whole  world  to  come  there. 
**In  the  present  ease  there  was  no  evidence  to  warrant  the  submission  to 
the  jury  of  the  question  whether  the  plaintiff  was  on  the  defendant's  prem« 
isea  under  an  implied  invitation,  and  the  ruling  that  the 'defendant's  lia- 
bility extended  to  all  persons  lawfully  on  the  premises  was  too  broad.  For 
these  reasons  there  must  be  a  new  trial ":  Hart  v.  Cole,  150  Mass.  477. 

A  somewhat  similar  case  is  that  of  O'Connor  v.  lUhu^  CenL  R.  i?.  Ot>.,  44 
La.  Ann.  339,  in  which  a  recovery  was  sought  against  the  defendant  oom-- 
pany  on  account  of  injuries  received  by  a  child  while  playing  on  its  premises*. 
from  oertain  eo:il  dumps  or  cars  of  a  peculiar  construction  there  sitnate- 
and  whioh  were  inclosed  by  a  fence,  through  openings  in  which  children. 
were  in  the  habit  of  entering  for  the  purpose  of  playing.     The  evidence* 
however,  tended  to  show  that  the  defendant  had  exercised  considerable 
diligence  in  attempting  to  keep  its  fence  closed  so  as  to  prevent  intrusion  on. 
its  premise",  and  that  its  agents  and  employees  had,  in  numerous  instances, 
driven  ehildren  away  from  the  premises,  and  that  they  exercised  consider- 
able diligence  in  keeping  ehildren  out  of  the  yards  and  away  from  the- 
neighborhood  in  which  the  accident  occurred.     The  jnry  returned  a  verdict. 
in  favor  of  the  plaintiff,  but  the  judgment  founded  upon  such  verdict  waa 
reversed  by  the  Appellate  eonrt  in  an  opinion  which,  so  far  as  material,  ie 
«B  follows:  — 

The  law  of  this  case*  as  developed  by  the  facts  recited*  may  be  briefly 


«« 
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■tated:  'It  ii  fonnded  on  the  law  of  damages  ex  delido,  as  annonnced  in  tha 
code,  which  declares  that  *'  every  act  whatever  of  man  that  causes  daroages 
to  another,  obliges  him,  by  whose  fault  it  happened,  to  repair  it  "s  Raaa.  ft 
R.  CX  C  2316.  **  Every  person  is  respouttible  for  the  damage  be  occaaiona. 
not  merely  by  bis  act,  but  by  bis  negli<,'cuce  ....  or  his  want  of  akiil**: 
RnsB.  &  R.  C.  C.  2^](j.     It  is  fouixled  on  fault  or  neglect.' 

'*A  distinguished  author,  in  a  treatise  on  negligence,  says:  'It  is  enough 
to  say  now  that  a  possessor  of  lands  or  tenements  is  not  at  liberty  •  ...  to 
plant  in  them  dangerous  instruments  which  may  seriously  in j are  trespass- 
ers, but  he  is  under  no  duty  to  keep  his  prem.ses  in  a  safe  condition  for  oth- 
ers than  those  whom  he  invites,  and  therefore  he  is  not  liable  to  tre^passen 
for  injuries  they  may  receive  from  defects,  not  amounting  to  traps,  in  such 
premises  'i  Wharton  on  Kegligenoe,  sees.  344,  821. 

"  Again  he  says:  '  If  a  person  allows  a  dangerous  plaoe  to  exist  in  preo 
iset  occupied  by  him,  he  will  be  responsible  for  injury  caused  thereby  to 
any  other  person  entering  upon  the  premises  by  his  invitation  or  procure- 
ment»  express  or  implied,  and  not  notified  of  the  danger,  if  the  person  in* 
Jnred  is  in  the  use  of  due  care  *t  Wharton  on  Negligence,  seo.  826,  citing 
Coomb§  ▼•  New  Bedford  Co.,  102  Mass.  672;  3  Am.  Rep.  606}  Wharton  on 
Negligence,  sec.  360. 

"To  such  a  oase,  the  rule  de  ulere  tuo,  etc.,  applies.  With  reference  to 
children  of  tender  years,  it  may  be  conceded  that  they  proceeded  with  due 
care,  but  can  it  be  said  that  the  condition  of  defendant's  fence  operated  as 
an  'invitation  or  procurement,  express  or  implied!* 

**  Upon  this  precept  another  important  rule  has  been  formulated  by  that 
author,  viz.:  'The  owner  of  land  or  other  property  may  properly  inoloee 
dangerous  machinery  on  [his]  own  premises,  such  machinery  being  an  essen« 
tial  industrial  factor.  •  •  •  .  Hence  comes  the  well  established  rule  that  a 
trespasser  who  meddles  with  an  instrument  in  itself  tlangerons,  cannot  re- 
cover damages  for  the  injuries  his  meddlesomeness  has  brought  on  himself  'i 
Wharton  on  Negligence,  sec.  347. 

"  But  the  author  says  further:  '  So  with  regard  to  leaving  a  dangerons  im- 
plement on  a  thoroughfare.  It  is  negligence  to  leave  such  an  instrument  on 
a  place  of  public  access,  where  persons  are  expected  to  be  constantly  passing 
and  repassing,*  and  where  persons  are  not  required  to  be  on  their  guard,  or 
where  chiKlreu  are  accustomed  to  play;  but  it  is  not  negligence  to  leave  such 
an  instrument  in  a  private  incloaure  which,  from  its  very  privacy,  excludes 
the  public  and  puts  on  their  guard  all  who  enter  'i  Wharton  on  Negligence, 
sec.  112,  citing  Railroad  Co.  v.  Siout,  17  Wall  657. 

'*  And  in  referring  to  that  case,  the  author  speaks  of  the  principle  therein 
announced,  thus:  'It  was  held  that  the  company  was  liable  for  damages 
sustained  by  a  boy  when  playing  with  a  turn-table  left  by  the  company  un- 
guarded and  unlocked  on  its  own  grounds,  it  being  shown  that  the  boys  of 
the  neighborhood  were  in  the  habit  of  resorting  to  the  place  for  play,  and 
that  this  was  known  to  the  company ':  Wharton  on  Negligence,  seo.  860. 

"A  parallel  case  is  cited  from  Lane  t.  AtlanUe  Work$p  111  Mass.  136. 
These  various  citations  from  this  Justly  celebrated  author,  which  are  predi- 
cated on  the  established  jurbprudenoe  of  the  country,  are  quite  sufficient  to 
•how  that  the  instant  case  does  not  disclose  the  defendant's  negligenoe  as 
matter  of  law;  for  if  little  boys  did  resort  to  the  defendant's  premises  for 
purposes  of  amusement  and  play  habitually,  it  was  certainly  against  the 
defendant's  wishes  and  over  its  agents'  and  amployees'  protests,  made  re- 
peatedly although  ineffectually* 
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*'  Kotwithttan^Uag  IIm  9mm  of  tho  eompAny,  InoloflBg  tho  daagaront  ooal* 
damps  and  wheelfl,  was  frequently  open  in  placet,  poeeiUj  for  a  •greater 
length  of  time  than  it  ehonld  have  been  allowed  to  remain  opon»  yet  these 
openings  were  not  ocoasioned  by  the  company's  employees  or  persons  holding 
even  quad  contractual  relations  with  it;  bat  they  were  ooossionsd  by  acts  of 
tiespassers  npon  their  private  grounds. 

**  And  the  proof  is  dear  that  the  agents  and  employees  exercised  ordinary 
care  in  its  safe-keeping.  They  used  timely  and  repeated  efforts  to  keep  the 
apertores  dosed.  The  children  were  repeatedly  warned  against  the  danger 
and  driven  away;  and  on  more  than  one  occasion  they  were  palled  off  of 
the  fence. 

^Mr.  Hutchinson  announces  the  general  rule  to  be  that  railroad  companies 
are  not  placed  under  the  *  same  degree  of  obligation  as  to  care  and  dili- 
ganoc^  to  guard  against  injuries  to  strangers,'  as  they  are  to  those  with 
whom  they  have  ooutractual  relations;  for,  with  regard  to  the  former,  their 
*dnty  is  governed  by  the  general  principle  of  law»  that  every  one  is  obliged, 
upon  consideration  of  humaQity  and  justice,  to  coDform  his  conduct  to  the 
rights  of  others,  and  in  the  prosecution  of  his  lawful  business  to  use  every 
reasonable  precaution  to  avoid  their  injury  'i  Hutchinson  on  Carriers,  p.  447. 

*' And  this  rule  has  been  sanctioned  in  many  cases:  Snyder  v*  NcUcha  e^c 
R.  B,  Co.,  42  La.  Ann.  302;  LoU  v.  New  Orleans  etc  R.  R,  Co.^  87  La.  Ann. 
837;  65  Am.  Rep.  500;  Hoag  v.  Lake  Short  etc  R.  R.  Co.^  85  Pa.  St.  293; 
27  Am.  Rep.  653;  Canity  v.  PiMmrgh  eie,  R*y  Co,^  98  Pa.  St.  500;  Wharton 
on  Negligence,  sees.  300,  801;  Thompson  on  Carriers,  844,  845;  Beam  v. 
SU  Chnrieg  etc  R.  R,  Co.,  34  La.  Ann.  160;  MontfoH  v.  SehmkU,  W  La. 
Ann.  750;  Reary  v.  LouisMe  etc,  R*y  Co-^iO  La.  Ann.  82;  8  Am.  St.  Rep. 
497.  To  this  mie  the  case  of  Weeterfield  v.  Levis  Bros.,  43  La.  Ann.  67, 
does  not  apply;  for  in  that  case  the  negligence  of  the  defendants  was  fully 
established  by  their  having  left  a  heavy  iron  roller,  with  two  mules  attached 
thereto^  unattended  by  a  driver,  on  an  open  public  street,  >->  the  mules  not 
fsstened,  and  the  wheels  of  the  roller  unlocked.  The  aggravated  question 
in  that  case  was,  whether  the  child,  who  was  mortally  injured,  was  of  suffi- 
dent  age  and  discretion  to  have  been  guilty  of  contributory  fault. 

'*The  general  rule  as  announced  by  Mr.  Wharton,  that  '  there  is  no  duty 
Imposed  upon  the  owner  or  occupant  of  premisee  to  keep  them  in  a  suitable 
eondition  for  those  who  come  there  for  their  own  convenience  merely,  with- 
out any  invitation,  either  express  or  which  may  fairly  be  implied'  from  the 
snrrounding  drcamstances,  has  been  sanctioned  in  many  cases:  8*very  v. 
i^tdberson,  120  Mass.  306;  21  Am.  Rep.  514;  Pkree  v.  Whitcofnb,  48  Vt  127; 
MeAlpin  t.  PoweU,  70  N.  T.  126;  26  Am.  Rep.  555;  OramUch  v.  Wurst,  86 
Pa.  St.  74:  27  Am.  Rep.  684;  Central  Bank  etc  R,  R.  Co,  v.  Ilenigh,  23  Kan. 
847;  Morgan  v.  OUy  qfHdlhweU,  57  Me.  375;  IlUnns  CenL  R.  R.  Co.  v.  Carre- 
Aer,  47  BL  333;  Murray  v.  McLean^  57  IlL  37& 

*'Li  conclusion,  we  cannot  do  better  than  quote  an  illustration  of  the  rule 
stated  from  the  case  of  Hargreaves  v.  Deacon,  25  Mich.  1,  in  which  the  plain- 
tiff sued  as  administrator  of  his  minor  child  of  tender  years,  who  was  killed 
by  falling  into  a  cistern  of  the  defendant,  which  had  been  left  uncovered; 
and  in  stating  the  doty  of  protection  and  care  on  the  part  of  the  proprietor, 
the  court  say:  'If  ea  private  property,  not  open  of  right  to  the  public,  it 
applies  less  generally,  and  only  to  those  who  have  a  legal  right  to  be  therCb 
and  to  claim  the  care  of  the  occupant  for  their  security,  while  on  the  prem- 
ises, against  negligence,  or  to  those  who  are  directly  injured  by  some  pod- 
tire  act  involving  more  than  passing  negligence. 
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'CSmm  -mn  qufte  amiMronB  in  -whieh  Ifire  -nmra  qnetfCtons  lisv^e  arisen  which 
WLimi  kk  this  cam,  «Bd  w«  haire  found  aone  whieh  hold  that  an  accident  from 
nogtigonoe  tm  pnTBto  proRinns  em  be  made  "the  ground  of  damages,  nnless 
4iM  pai'ly  injtred  1mm  lieen  indnoed  "to  eonn  by  personal  invitation,  or  by 
^mployBieiit  irhtdi  bnnga  Mm  there,  or  by  resorting  there,  as  to  a  pla^e  of 
business,  or  of  general  resort  held  out  as  open  to  customers  or  others  whoso 
lawful  ooeamons  may  lead  Miem  there.  We  hare  found  no  support  for  atry  rule 
^rbieb  would  pi^irtect  lAioeu  wbo  go  when  they  are  -sot  tnrited,  but  m  rely 
^vitli  express  €»r  tecit  permission,  from  curiosity  or  motives  uf  private  ooa« 
Teaieaoe  in  no  way  connected  "wiMi  bnerness  or  other  persoaal  relations  with 
the  occupant.  On  a  full  and  exhaustive  examination  of  the  facts  furnished 
4n  the  record,  and  all  the  authorities  appertaining  thereto,  we  are  fully  con> 
'vinced  that  the  negligence  of  the  defendant  is  not  made  out^  and  the  plain* 
iUTa  esse  must  fail,  and  the  judgment  be  reversed  **f  O'Cottmr  v.  lUmak 
One  &  J2.  44  La.  Ann.  8891 


HiNOT  t^.  Ross. 

pM  liMBaCKOBTTi,  4SB.t 

BAiiciiia. — A  Ghmk  n  aa  order  to  pay  the  hotder  a  warn  fii  money  at  a 
bank  eo  the  ppeseatatton  of  the  check  or  demsiad  of  the  noney ;  no  far- 
ther Botioe  is  neeeseary;  ae  acoeptanee  is  required  or  expected,  and  it 
hM  na  days  of  grace. 

Bdiinito — CaRTincATimf  of  Chbck,  wnnr  Rblvasbs  Drawcr. — IT  a 
dtawcT  ia  his  own  behalf  or  for  his  own  benefit  gets  his  chack  certified 
and  then  delivers  it  to  the  payee,  the  payer  is  act  discfaaiged,  bat  if  the 
payee  er  holder  in  his  own  behalf  gets  it  certified  instead  of  getting  it 
paid,  then  the  drawer  is  discharged. 

i^,  Brewster^  for  the  plaintiff  in  the  first  case. 
F.  R.  Jones^  for  the  defendant  in  the  first  case. 
W.  C  Lorvag^  for  the  plaintiffs  in  the  second  case. 
C.  A,  WilliamB^  for  the  defendanrts  in  the  socoimL 


Field,  C.  J.  The  first  qase  is  an  appeal  from  a  judgment 
rendered  by  the  superior  court  for  the  defendant,  on  faia  d^ 
murrer  to  the  declaration.  The  defendant,  on  October  29, 
1891,  drew  a  check  on  the  Maverick  National  Bank,  payable 
to  the  order  of  the  plaintiff,  and  being  informed  by  the  plain- 
tiff that  the  check  must  be  certified  by  the  bank  before  it 
would  be  received,  the  defendant  on  the  same  day  presented 
the  check  to  the  bank  for  certification,  and  the  bank  certified 
It  by  writing  on  the  face  of  the  check  the  following:  "  Maver- 
ick National  Bank.  Pay  only  through  Clearing-house.  J.  W. 
Work,  Cashier.  A.  C.  J.,  Paying  Teller."  After  H  was  certi- 
fied|  the  check  was,  on  Saturday,  October  SI,  1891,  delivered 
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by  the  defendant  to  the  plaintiffs,  for  a  yaluable  consideration. 
Thm  declaration  alleges  that  the  bank  stopped  payment  on 
Monday  morning,  November  2,  1691,  ''before  the  commence- 
ment ^f  businese  boors  on  said  day,"  and  that  on  that  day 
payment  was  daly  demanded  of  the  bank,  and  notice  of  non- 
payment was  duly  given  to  the  defendant. 

The  second  case  is  an  appeal  from  a  judgment  rendered 
for  the  defendants  by  the  superior  court,  on  an  agreed  state- 
ment of  facts.  On  Saturday,  October  81,  1891,  the  defend- 
ants drew  their  check  on  tlie  Maverick  National  Bank,  pay- 
able to  the  order  of  the  plaintiffs,  and  delivered  it  to  them  in 
payment  of  stocks  bought  by  the  defendants  of  the  plaintiffs. 
The  check  was  received  too  late  to  be  deposited  by  the  plain- 
tiffs for  collection  in  season  to  be  carried  to  the  clearing-house 
on  that  day,  but  during  banking  hours  on  that  day  the  plain- 
tiffs presented  the  check  to  the  Maverick  National  Bank  for 
certification,  and  the  bank  certified  it  by  writing  or  stamping 
on  its  face  the  following:  **  Maverick  National  Bank.  Certi- 
fied. Pay  only  through  Clearing-bouse.  C.  C.  Domett,  A« 
Cashier.    ,  Paying  Teller." 

At  that  time  the  defendants  had  on  deposit  sufficient  funds 
to  pay  the  check,  and  the  bank  on  certification  charged  to  the 
defendant's  account  the  amount  of  the  check,  and  credited  it 
to  a  ledger  account  called  certified  checks,  in  accordance  with 
their  uniform  custom.  After  certification,  the  plaintiffs,  on 
the  same  day,  deposited  the  check  in  the  Hamilton  National 
Bank  for  collection.  It  is  agreed  that  if  the  check  had  been 
presented  for  payment  on  Saturday,  in  banking  hours,  it 
would  have  been  paid;  but  the  Maverick  National  Bank  trans- 
acted no  business  after  Saturday,  and  on  Sunday  the  comp- 
troller of  the  currency  placed  a  national  bank  examiner  in 
charge,  and  the  bank  was  put  into  the  hands  of  a  receiver. 
The  clearing-house  on  November  2d,  refused  to  receive  checks 
on  the  Maverick  Nati(yial  Bank,  and  the  check  was  on  that 
day  duly  presented  for  payment,  and  due  notice  of  non-pay- 
ment was  given  to  the  defendants. 

Each  of  the  checks  was  in  the  ordinarv  form  of  checks  on 
A  bank,  and  was  payable  on  demand,  and  no  presentment  for 
acceptance  or  certification  was  necessary,  lii  a  sense,  un- 
doubtedly, a  check  is  a  species  of  bill  of  exchange,  and  in  a 
sense  also  it  is  a  distinct  commercial  instrument;  but  accord- 
fag  to  the  general  understanding  of  merchants,  and  according 
to  our  statutes,  these  instruments  were  checks  and  not  bills  of 
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exchange.  '^A  obeok  Is  an  order  to  pay  the  holder  a  aum  oi 
money  at  the  bank,  on  presentment  of  the  oheck  and  demand 
of  the  money;  no  previous  notice  is  necessary,  no  acoeptanoe 
is  required  or  expected,  it  has  no  days  of  grace.  It  is  pay- 
able on  presentment,  and  not  before'':  Btdlard  v.  RandcM^  1 
Gray,  605,  606;  61  Am.  Dec.  433.  The  duty  of  the  bank  was 
to  pay  these  checks  when  they  were  presented  for  payment, 
If  the  drawers  had  sufficient  funds  on  deposit  The  bank 
owed  no  duty  to  the  drawers  to  certify  the  checks,  although 
it  could  certify  them  if  it  saw  fit,  at  the  request  of  either  the 
drawers  or  the  holders,  and  if  it  certified  them  it  became  bound 
directly  to  the  holders,  or  to  the  persons  who  should  become 
the  holders.  In  either  case,  the  bank  would  charge  to  the 
account  of  the  drawer  the  amount  of  the  check,  because  by 
certification  it  had  become  absolutely  liable  to  pay  the  check 
when  presented.  When  a  check  payable  to  another  person 
than  the  drawer  is  presented  by  the  drawer  to  the  bank  for 
certification,  the  bank  knows  that  it  has  not  been  negotiatedi 
and  that  it  is  not  presented  for  payment,  but  that  the  drawer 
wishes  the  obligation  of  the  bank  to  pay  it  to  the  holder  when 
it  is  negotiated,  in  addition  to  his  own  obligation;  but  when 
the  payee  or  holder  of  a  check  presents  it  for  certification  the 
bank  knows  that  this  is  done  for  the  convenience  or  security 
of  the  holder.  The  holder  could  demand  payment  if  he  chose, 
and  it  is  only  because,  instead  of  payment,  the  holder  desires 
certification,  that  the  the  bank  certifies  the  check  instead  of 
paying  it  In  one  case  the  bank  certifies  the  oheck  for  the  use 
or  convenience  of  the  drawer,  and  in  the  other  for  the  use  or 
convenience  of  the  holder.  In  the  present  cases  the  checks 
were  seasonably  presented  to  the  bank  for  payment,  and  on 
the  facts  stated  the  defendants  would  be  liable  unless  thecei^ 
tification  discharged  them  from  liability. 

It  is  argued  that  the  certification  of  a  check,  whereby  the 
bank  becomes  absolutely  liable  to  pay  it  at  any  time  on  demand, 
discharges  the  drawer,  because  it  is  satd  that  the  check  then 
becomes  in  efiect  a  certificate  of  deposit;  and  it  is  also  argued 
that  the  certification  is  in  effect  only  an  acceptance  of  a  bill 
of  exchange,  and  that  if  payment  is  duly  demanded  of  the 
bank  and  refused,  and  notice  of  non*payment  duly  given, 
the  drawer  is  held.  So  far  as  the  question  has  been  eon- 
sidered,  it  has  been  decided  that  the  certification  of  a  bank 
check  is  not,  in  all  respects,  like  the  making  of  a  certificate  of 
deposit,  or  the  acceptance  of  a  bill  of  exchange,  but  that  it  is 
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a  thing  ttii  generUf  and  that  the  effect  of  it  depends  upon  the 
person  who,  in  his  own  behalf,  or  for  his  own  benefit,  induces 
the  bank  to  certify  the  check.  The  weight  of  authority  is* 
that  if  the  drawer  in  his  own  behalf,  or  for  his  own  benefit, 
gets  his  check  certified,  and  then  delivers  it  to  the  payee,  the 
drawer  is  not  discharged;  bat  that  if  the  payee  or  holder,  in 
hiB  own  behalf  or  for  his  own  benefit,  gets  it  certified  instead 
of  getting  it  paid,  then  the  drawer  is  discharged:  Bom  v.  First 
NaL  Bank,  123  Ind.  78;  18  Am.  St  Rep.  312;  Round$  v.  Smith, 
42  IlL  246;  Brown  v.  Leckie,  43  111.  497;  Andrews  v.  German 
NaU  Bank,  9  Heisk.  211,  24  Am.  Rep.  300;  Firtt  Nat.  Bank 
▼.  Leach,  62  N.  Y.  350^  11  Am.  Rep.  708;  Boyd  v.  Nasmith, 
17  Ont.  40;  Essex  County  NaU  Bank  v.  Bank  of  Montreal,  7 
Bias.  19S;  First  Nat.  Bank  v.  Whitvuin,  94  U.  S.  843,  345; 
Metropolitan  Nat.  Banky.  Jones,  187  IlL  634;  31  Am.  St.  Rep. 
403;  Continental  Nat.  Bank  y.  Cornhauser,  37  111.  App.  475; 
NtUional  Commercial  Bank  v.  Miller,  77  Ala.  168;  64  Am.  Rep. 
60;  Larsenv,  Breene,  12  Col.  480;  Mutual  Nat.  Banky.  Rotge, 
28  La,  Ann.  933;  26  Am.  Rep.  126;  Morse  on  Banking,  sees. 
414,  416.  We  are  of  opinion  that  this  view  of  the  law  rests  on 
sound  reasons.  If  it  be  true  that  the  existing  methods  of 
doing  business  make  the  use  of  certified  checks  necessary,  the 
persons  who  receive  them  can  always  require  them  to  be  cer- 
tified before  delivery.  If  they  receive  them  uncertified  and 
then  present  them  to  the  bank  for  certification  instead  of  pay- 
ment, the  certification  should  be  considered  as  discharging 
the  drawer. 

It  may  also  be  said  that  in  the  second  case  the  certification 
amounted  to  an  extension  of  the  time  of  payment  at  the  request 
of  the  payees,  without  the  consent  of  the  drawers.  Before  the 
oertiflcation  of  the  drawers  could  have  requested  the  payees 
to  present  the  check  for  payment  on  Saturday,  or  could  them- 
selves have  drawn  out  the  money  and  paid  the  check.  After 
certification  the  amount  of  the  check  no  longer  stood  to  the 
credit  of  the  drawers,  and  the  payees  had  accepted  an  obliga- 
tion of  the  bank  to  pay  only  through  the  clearing-house,  which 
oould  not  happen  before  the  following  Monday.  The  result  is 
that  in  the  first  case  the  judgment  is  reversed,  and  the  demur- 
rer overruled,  and  in  the  second  case  the  judgment  is  affirmed. 

So  ordered.  ^___ 

OiiBQKS— CicRTincATiOK  ow,  WHBN  DnoBAROBii  Drawsr.  —A  holder  of 
a  dhaok  hj  taking  a  oertificate  of  it  from  the  bank,  instead  of  requiring  pay- 
mmat  diioharget  the  drawer:  MeiropolUan  NaL  Bank  ▼•  Jonti^  137  IIL  634; 
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31  Am.  8t  lUp.  408,  and  Mto  witk  «wn  Mllsttad  ^HMOMinglbt  cfleot  of 
the  eertiaoaiHrn  of  «bechti  JBtm  t.  Jlraf  NaL  Bani,  123  lad.  78;  18  Am. 
St.  Eep.  311^  mad  note;  •zUndvd  note  to  Bie^ford  t.  Fkr&t  UmL  Bank,  9» 
Am.  Deo.  443. 

CHBOKa  —  What  Cowbtitutb.  — A  check  is  a  written  order  on  a  bank  or 
banker  payable  on  demand:  Harriaon  ▼•  NkoiUi  NaL  Bank,  41  Minn.  488^ 
16  Am.  St.  lUp.  718.  and  note;  PiaplB  t.  Kewtp,  76  Maob.  410;  NatkmaU  efe. 
Bmtk  ▼.  WeU,  141  Pa.  St  457.  See  ezteaded  moie  ta  Bobtm  ▼.  Bngga^  17 
Sk  Rep.  807. 


Jaokson  V.  Stevexson. 

[IB6  MimACExmRi^  4B6.1 

1EQUXT1.BI.B  RujiF— AoQUiisoBifCs.  —  Whether  the  right  to  equitable  m> 
lief  If  affected  by  acqnieaoenoe  depends  npoa  the  oirenmstanoee  ia  aaah 
eaae.  Where  such  a  defense  is  claimed,  the  facts  relating  to  it  beeana 
matorial,  and  may  be  inquired  inta 

BiSTRicTiTB  CovsvAimift  WHKK  WILL  KOT  BB  Enforobd.  —  If  the  purpoec 
of  restriccive  covenants  inserted  in  a  conveyance  ia  to  make  the  locality 
a  suitable  one  for  residences,  bat  owing  to  the  general  growtii  af  the 
eity  and  the  present  ose  of  the  whole  neighborhood  for  busiaass,  this 
purpose  can  no  longer  be  aooompliabed,  no  matter  how  rigidly  the  ae- 
striotion  is  enforced,  it  is  oppressive  and  inequitable  to  giTa  affect  to 
it»  and  equity  will  not  enjoin  its  violation,  though  when  there  ia  na 
remedy  at  law  the  bill  may  be  retained  for  the  purpose  af  assesaiag 
damages. 

C.  Almy  and  H.  M.  Spelman,  for  the  plaintiffs. 

W.  A.  Hayes,  Jr,^  for  the  defendant. 

Barker,  J.  In  the  year  1853  the  city  of  Boston  owned  a 
parcel  of  land  known  as  the  Arsenal  Estate,  in  the  Ticinity  of 
the  southerly  end  of  the  Common.  The  lot  was  triangalar, 
but  truncated  at  the  northerly  end  towards  the  Common,  and 
contained  an  area  of  about  fourteen  thousand  square  feet, 
bounded  on  the  west  by  Pleasant  Street,  now  known  as  Park 
Square,  and  on  the  other  side  by  lands  of  private  owners. 
The  westerly  line  was  about  232  feet  in  length,  and  the  great* 
est  depth  perpendicular  to  this  line  was  about  100  feet,  while 
at  the  northerly  end  the  depth  was  about  24  feet.  At  this 
time  the  estates  surrounding  the  Common  were  chiefly  used 
for  the  more  expensive  residences.  The  city  caused  the  land 
to  be  divided  into  eight  lots  and  sold.  The  most  northerly 
and  southerly  lots,  numbered  respectively  one  and  eight,  were 
each  about  forty-four  feet  wide,  and  each  of  the  other  lots  was 
twenty-four  feet.  The  plaintiffs  are  the  owners  of  lot  No. 
8|  while  the  defendant  is  the  owner  of  lots  numbered  Bout 
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and  Ave;  the  other  lots  are  owned  bj  different  persons,  all  de- 
riving title  through  separate  deeds  from  the  city.  Each  lot 
was  dividedi  hy  lines  parallel  with  Pleasant  Street,  into  front 
and  rear  portions.  The  front  portion  of  lot  No.  1  was 
eighteen  feet  deep;  of  lot  No.  2,  thirty-two  feet;  and  of 
the  other  lots,  forty  feet.  In  order  to  provide  a  general  build- 
ing  scheme,  and  to  effect  a  uniform  plan,  certain  restrictive 
clauses,  intended  for  the  benefit  of  the  lots  and  of  the  neigh- 
borhood, were  inserted  by  the  city  in  its  deeds.  The  first  of 
these  clauses  related  to  partition  walls,  the  second  to  the 
front  lines  of  the  buildings,  and  the  third  required  the  build- 
ings to  be  of  a  width  equal  to  the  width  of  the  front  of  the 
lot.  The  fourth  restrictive  clause  provided  that  *'No  dwell* 
ing-house  or  other  building  except  the  necessary  outbuildings 
shall  be  erected  or  placed  on  the  rear  of  the  said  lot"  The 
fifth  clause  was  as  follows:  **No  building  which  may  be 
erected  on  the  said  lot  shall  be  less  than  three  stories  high, 
exclusive  of  the  basement  and  attic,  nor  have  exterior  walls 
of  any  other  material  than  brick,  stone,  or  iron,  nor  be  used 
or  occupied  for  any  other  purpose  or  in  any  other  way  than 
as  a  dwelling-house,  apothecary's  shop,  dry  goods  store,  or 
grocery  store,  during  the  term  of  twenty  years  from  August 
26,  1853." 

The  city  conveyed  the  lots  Nos.  4  and  5  in  1856,  and  the 
plaintiff's  lot,  No.  8,  in  1858.  All  the  lots  were  conveyed  by 
the  city  before  the  year  1864,  and  dwelling-houses  of  substan* 
tially  uniform  design  were  built,  which  now  remain  upon  lots 
Nos.  3,  4«  5,  6, 7,  and  8.  The  main  part  of  each  house  is  forty 
feet  deep,  four  stories  high,  exclusive  of  basement  and  attic, and 
covers  the  width  of  its  lot,  extending  back  to  the  line  separat- 
ing the  front  and  rear  portions.  On  the  northerly  side  of  the 
rear  of  lot  No.  7  is  a  two-story  L,  about  11  feet  wide  and  15 
feet  deep,  and  between  17  and  18  feet  in  height,  the  lower 
story  of  brick,  and  the  upper  of  metal,  with  flat  roof;  in  the 
rear  of  this  L,  and  covering  the  whole  width  of  the  lot,  is  also 
a  building  seven  feet  high,  of  brick,  connecting  with  a  store- 
house on  Carver  Street,  which  is  the  next  street  easterly. 
The  rear  building  last  mentioned  was  erected  in  1886;  the 
upper  story  of  the  L  was  added  in  1878,  and  the  original  L 
existed  before  1877.  Since  1886  the  structures  on  the  rear  of 
lot  No.  7  have  been  used  in  a  wholesale  and  retail  apothecary 
business,  carried  on  in  the  buildings  on  this  lot  and  in  con« 
necting  buildings  on  Carver  Street.    On  the  northerly  side  ot 
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lot  No.  6  is  an  extension  82  feet  high,  18  feet  wide,  and  14} 
feet  deep,  with  a  nearly  flat  roo(  need  as  part  of  the  main 
bnilding.  This  extension  has  been  in  its  present  shape  sinee 
1878,  and  for  some  years  before  that  date  it  was  one  story 
lower.  On  the  rear  of  lot  No.  8  is  a  brick  L,  9}  feet  wide  and 
89  feet  high,  extending  to  the  end  of  the  lot  This  has  ex- 
isted for  many  years,  and  has  always  been  need  as  a  part  of 
the  main  building.  Upon  the  northerly  side  of  the  rear  of 
eaoh  of  the  defendant's  lots  have  existed  for  many  years 
stmctores  about  eleven  feet  wide,  extending  from  the  main 
buildings  to  the  easterly  side  of  the  lots,  with  rooft  sloping  !• 


« 


A 


A 


Ui 


the  south,  the  north  walls  being  about  ten  feet  high*  These 
extensions  have  been  used  for  kitchens,  laundries,  and  water* 
closets.  On  the  top  of  the  north  wall  of  the  L  on  lot  Na  5 
there  has  been  for  many  years  a  trellis  of  upright  posts  and 
cross-bars,  partly  covered  with  live  grapevine. 

No  objection  liad  been  made  by  the  owners  of  the  plaintiff's 
estate  to  any  structure  erected  on  any  of  the  lots  until  this 
case  arose  in  1891.  The  master  finds  that  since  August  25, 
1873,  there  has  been  a  considerable  change  in  the  character 
of  the  neighborhood,  the  houses  being  no  longer  used  as  dwell* 
ings  exclusivelyi  but  devoted  to  a  considerable  extent  to 
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bosineM  pnrpoAefi  and  that  the  neighborhood  ia  sow.  to  aU. 
iiitftuta  and  purposes^  &  bufiineaa  or  mercantile  ona  Tbe  da^ 
£»ndaiii,  owniikg  profiertj  ob  Caryer  Street  abutting  on  tba 
rear  of  lot  Noi  4,  and  intending  to  erect  a  market  on  Cavrvr 
Streeti  propoaed  to  build  over  the  entire  rear  portion  of  lot 
Na  4,  a*  brick  strncture  with  a  flat  roof  and  rai&ed  skjUght; 
for  use  aa  a  part  of  and  a  oonneetion  between  the  ground  floor 
of  the  building  on  lot  No.  4  and  his  Carver  Street  property, 
deaigned  aa  a  atore  or  market,  ita  exact  uae  depending  upon 
future  tenanta  The  plaintiffs,  upon  aacertaining  thia,  gavo 
Botico  that  they  should  iriaiat  on  a  compliance  with  tiie  re- 
strictions, and  this  notice  being  disregarded,  brought  their 
bill,  alleging  that  tbe  defendant  is  about  to  erect  on  lot  No.  4 
a  building  which  is  not  a  necessary  outbuilding,  and  asking 
that  he  may  be  perpetually  enjoined  from  placing  on  the  rear 
of  lot  No.  4  01  No.  6  any  buildings  except  necessary  out- 
buildings. 

The  master  finds  that  the  proposed  structure  is  a  reason- 
ably neceseary  outbuilding,  if,  in  construing  the  fourth  re- 
atriction,  the  facts  that  tlie  operation  of  the  fifth  restriction 
has  ceased  and  that  the  neighborhood  is  now  used  for  general 
business  purposes,  are  to  be  considered  unless  the  defendant's 
intention  to  uae  it  in  part  aa  a  connection  between  the  Park 
8quare  and  Carver  Street  buildings  shows  that  it  can  be  in 
no  sense  an  outbuilding.  The  plaintiffs  except  to  this  part  of 
the  master's  report,  and  also  as  to  his  findings  aa  tc  atructurea 
upon  the  rear  of  other  Iota. 

The  master  finda  that  the  proposed  structure  would  cause 
no  appreciable  (fiminution  of  light  or  air,  nor  any  perceptible 
damage  to  the  plaintiffs'  estate,  beyond  the  possible  technical 
damage  which  ikie  law  may  assume;  and  that  tbe  structures 
on  the  rear  portion  of  lot  No.  6  and  lot  No.  7,  which  lie  be- 
tween the  premiaea  of  the  parties,  are  of  more  cansiderabla 
importance  aa  affecting  the  plaintiffs'  premiaea  than  the  pn^ 
posed  structure  would  be. 

Whether  the  right  to  equitable  relief  ia  afieeted  by  acquiea* 
cence  depends  upon  the  circamatancea  of  each  case*.  Whera 
BQch  a  defense  is  claimed,  the  feucts  relating  to  it  become  ma- 
terial, and  may  be  inquired  inta  The  exception  to  tbe  find<» 
ing  of  the  master  relative  to  structure*  upon  the  other>lota 
must  therefore  be  overruled:  Boper  v«  WUliamM^  Turji*  &  R. 
18;  Peek  t.  MaUhem^  L»  R.  &  £q,  615^  Wan  %,  SmUh^  15& 
Maaa.  186. 
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W»  aaguae  thai  wbeo  restrioiioos  inserted  in  tbe  deed  e<  # 
particular  lot  are  part  oi  a  general  eeheme  for  the  benefit  and 
improvement  of  all  the  lands  included  in  a  larger  tracti  a 
grantee  of  any  part  of  the  land  may,  under  proper  dream* 
BtanceSy  enforce  them  against  his  neighbor:  Whitney  y.  CAiien 
S'y  Co.,  11  Gray,  359;  71  Am.  Dec.  715;  Parker  ▼.  Nightin^ 
gale,  S  Allen,  341;  83  Am.  Dec.  632;    lAnzee  v.  MisBer^  101 
Mass.  512;  Tobey  v.  Moore,  130  Mas&  448;  BeaU  v.  Caee,  18S 
MasSk  138;  Payson  v.  Burnham,  141  Mass.  647;  and  that  the 
reatrictions  inserted  by  the  city  in  its  deeds  were  of  this  nap 
tftre:  Eano  ▼•  Bigelow,  155  Mass.  34  U    We  also  assume  thai 
the  restrietionSy  except  as  expressly  limited  in  duration,  were 
intended  to  be  permanent,  and  that  the  structures  which  the 
defendant  pr(^3osed  to  erect  were  not  necessary  outbuildingps 
within  tbe  meaning  of  the  fooitfa  restriction:  Keemng  ▼.  iiyi* 
ing,  126  Mass.  404;  Sanborn  y.  Rice,  129  Mass.  887,  897;  :4yf» 
ing  y.  Kramer,  133  Mass.  12,  14;  Hamlen  y.  Werner,  144  Mass. 
996.    We  also  assume  that  an  owner,  haying  the  right  to  en- 
force such  a  restriction,  if  otherwise  entitled  to  sue  in  equity, 
is  not  obliged  to  wait  until  after  the  objectionable  structure  is 
erected  before  bringing  bis  bill:  Peek  y.  Matthetoe^  L.  R.  8  Eq. 
&f  5;  and  that  relief  may  h&  granted,  although  no  actual  seri- 
ous pecuniary  damage  may  have  been  sustained  or  is  to  be 
expected:  Attovney-gfinewil  y.  Algonquitk  Club,  153  Mass.  447, 
455^1  and  that  a»  o<wnei  may  neglset  to  object  ta  infRttctioMa 
of  restrictions  to  some  extent  without  losing  his*  right*  to^eB** 
force  the  restrictions  when  they  mcNre  clearly  and  seriously 
alTect  him:  Linzee  y.  Mixer,  101  Mass.  512,  531;  Payson  y. 
Bumham^  141  Mass.  547«  556. 

Assuming  these  points  in  fayor  of  the  plaintiffs,  we  are 
neyertheless  of  the  opinion  that  an  injunctioii  should  not  be 
granted  in  the  present  case.  It  is  evident  that  the  purpose  of 
tbe  restrictions  as  a  whole  was  to  make  the  locality  a  suitable 
one  for  residences;  and  that  owing  to  the  general  growth  of 
the  city,,  and  the  present  use  of  the  wbola  neighborhood  for 
business,  this  purpose  ean  no  longer  be  acooraplirtied.  If  all 
ttfe  restrictions  imposed  in  the  deeds  should  be  rigidly  en- 
forced, it  would  not  restore  to  the  locality  its  residential  char- 
acter, but  would  merely  lessen  the  value  of  every  lot  for 
bMBMissB  purpoeesi  It  would  be  oppressive  and  inequitable 
to  gN«  effect  to  the  restrictions;  and  since  the  changed  oon- 
dftfon  of  the  locality  has  resulted  from  other  causes  than  their 
breach,  to  enforce  tibem  in  this  instance  could  have  no  other 
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effect  than  to  harass  and  injure  the  defendant,  vithcut  efieet> 
ing  the  purpose  for  which  the  restrictions  were  originally  made: 
Duke  of  Bedford  v.  British  Mu$eum^  2  Uyhie  &  K.  552;  Geiv  an 
V.  Chap^nan,  7  Ch.  Div.  271,  279;  Sayers  -  Collyer,  24  Ch.  Div. 
180,  167;  Truatees  etc.  v.  Ilachtr,  87  ^^  Y.  811,  41  Am.  Rtp. 
365;  Siarhie  v.  Richmond^  155  Maes.  188« 

But  as  the  plaintiffs  have  no  nn.edy  at  law  against  the  de* 
fen(iant,  the  bill  should  be  retained  for  the  puipoEC  of  assess- 
ing their  damages.  Upon  the  master's  report  they  are  ei  ti* 
tied  to  some  damages,  and  we  do  not  understand  him  to  £nd 
that  upon  the  view  which  we  have  taken  the  dan.a{,es  aio 
merely  nominal.  The  ca^e  is  to  le  referred  to  an  asseesor  to 
report  the  damages  caused  to  the  plaintiffs  by  the  erection  of 
the  structures  which  the  defendant  has  caused  to  be  built 
since  the  bringing  of  the  bill,  but  an  injunction  is  denitd. 

So  ordered.  ^__^ 

Rbstriotiy B  CoYKVAXTS.  —  Whbm  wixx  KoT  BB  EnFOBCED:  Sea  exteri'ed 
niite  to  Ladd  v.  Boston,  21  Am.  8t.  Rep.  i^S;  note  to  Lretcer  ▼•  ManhalL  S<7 
Am.  Dec  686;  extended  note  to  JJort^e  v.  Gurvcr,  47  Am.  Dec.  674,  676.  A 
restrictive  coveuaut  wiU  not  be  eufoiced  if  Ibe  land  restricted  cannot  le 
profitably  need  under  the  ooyenaut  and  it  does  not  fulfill  tbe  purpote  for 
which  it  was  creat  ed:  Page  ▼.  Murray,  46  M.  J.  £q.  SS6;  Tmitee$  tU.  ▼• 
Thachtr,  87  N.  Y.  311;  41  Am.  Rep.  805. 

Equity  —  EsTOPPBL. —  Acqliesckkcb:  See  note  to  Cook  t.  WatHmg,  10 
Am.  St.  Rep.  22;  note  to  Marines  v,  Gollft,  17  Am.  St.  Rep.  24;  extended 
note  to  Ot^ep  t.  O'BuUy,  67  Abl  Rep.  429;  note  to  Stmckfield  ▼.  Mmenom^ 
83  Am.  Deo.  526. 
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[160  UABikcavam,  a2Sw] 

CaBBIBRS.  —  OkB  WbOM  a  RiILWAT  CoBPOBATION  WA8  UnDBB  Ko  OOMMt  11 

Law  OB  Statutobt  Oblioatiok  to  CabbtIb  tbe  manner  ia  which  be 
was  carried  at  the  time  of  tl  o  accident,  is  not  entitled  to  enforce  againsi 
such  corporation  the  obligation  and  liability  o*  a  common  carrier. 
Railboad  Corfobatiobs  and  Exploybbs  op  Cibc€8  Tbaibs.  —  If  the  pro- 
prietors of  a  circus  contract  with  a  railway  corporation  for  the  hauling  of 
certain  cars,  according  to  a  schedule  of  time  fixed  by  agreeme&t,  the 
work  to  be  chiefly  at  ni^ht,  and  the  price  to  be  paid  a  gross  sum,  stated 
in  the  agreement  to  bo  less  than  the  regular  rates,  and  the  propiietors 
agree  to  load  and  unload  the  cars,  and  to  exonerate  and  saYe  Lai  n.b  ss 
tlie  corporation  from  any  and  all  claims  for  damages  to  }/erBODs  and 
property  during  the  tiansportation,  lidKever  occurrng^  and  to  iwnn 
all  risk  of  accident  from  any  cause^  an  employee  of  the  circus  csBncire* 
cover  of  tbe  railway  for  injuries  received  by  him  from  one  of  the  can 
being  out  of  prop  er  coi  dition,  for  the  railway  was  not  under  any  duty 
to  inspect  the  can,  and  had  no  control  oyer  their  condition. 
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J?.  Oreenhoodf  for  {he  plaintiff. 

X  A  BenUm^  Jr.^  for  the  defendant. 

Lathbop,  J«  Unless  the  defendant  was  under  a  commons 
law  or  statutory  obligation  to  carry  the  plaintiff  in  the  man- 
ner  he  was  carried  at  the  time  of  the  accidenti  it  did  not  stand 
towards  him  in  the  relation  of  a  common  carrieri  and  the 
plaintiff  cannot  recover.  The  only  right  which  the  plaintiff 
had  to  be  on  the  train  was  by  virtue  of  a  contract  which  the 
defendant  had  made  with  the  proprietors  of  a  circus,  whose 
servant  the  plaintiff  was.  By  the  terms  of  this  contract,  the 
defendant  agreed  to  haul  certain  cars  belonging  to  the  circus 
proprietors,  according  to  a  schedule  of  time  fixed  by  the  agree* 
menty  by  which  the  work  was  to  be  done  at  eighteen  different 
times,  and  nearly  all  of  it  at  night  The  price  to  be  paid  was 
a  gross  sum,  stated  in  the  agreement  to  be  less  than  the  regu- 
lar rates  of  the  defendant  for  such  service.  The  proprietors 
agreed,  at  their  own  expense,  and  under  their  own  supervis* 
ion,  and  without  responsibility  on  the  part  of  the  defendant^ 
to  load  and  unload  the  cars;  "to  exonerate  and  save  harm- 
less'' the  defendant  ^'from  sny  and  all  claims  for  damages 
to  persons  and  property  during  the  transportation  aforesaid, 
however  occurring";  and  to  ** assume  all  risk  of  accident  from 
any  cause." 

The  plaintiff's  evidence  tended  to  show  that  the  injury 
occurred  by  one  of  the  cars  running  off  the  track,  by  reason 
of  its  trucks  not  being  in  proper  condition,  and  contended 
that  that  fact  was  evidence  that  proper  inspection  of  the 
trucks  by  the  defendant  would  have  revealed  their  con* 
dition;  and  that  the 'defendant  was  bound  to  make  such  in- 
spection. 

We  need  not  consider  whether  the  offer  or  proof  was 
suflBcient,  if  it  was  the  duty  of  the  defendant  to  inspect  the 
cars,  for  we  are  of  opinion  that  it  was  not  its  duty  to  in* 
spcct  the  cars.  The  defendant  had  no  control  over  the 
condition  of  the  cars,  and  no  power  to  interfere  with  them. 
The  contract  was  simply  to  haul  the  cars  as  they  were* 
This  contract  the  defendant  had  the  right  to  make,  as  it 
was  under  no  obligation  to  draw  the  cars  ai  a  common  oar* 
rier:  Coup  v.  Wabash  €U.  Ry  Co.^  66  Mich.  Ill;  66  Am.  Bep^ 
874. 

The  roUiig  ol  the  judge  below  was  right;  and,  acooiding  to 
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the  temiB  of  the  reporti  there*  BitBttr  ke  jodgflMoC  on  the  vei^ 
diet  for  the  defendant 
So  ordered* 


—  A 
enipuij  oontnwftipg  la  tnaipMA  A-SMMfiM  ui  «B 
by  tiM  owB«n  «f  tlM  moiagerity  and  nm  oa  e  lobedvU  la  nil  Umb,  it 
VUbU  m  e  — mninn  carrfar  and  may  ■tipalate  for  aiaiiiption  froai  liabilily s 
OniPT.  irflieiitfi^jyak»0eMiolt.nt|6eAnkBepbS7«. 


OASIIS 


SUPREME   COURT 


MICHiaAN. 


WiLsoir  V.  HomcAV. 

TioTVB  MiniTAXiiiBLa  vim  TmBn  Ccrv  Ov  i}n>  IUmovmb  vmh  Lavd 
WMiiA  HgJ>APTttiKLg*^Ap«winwholyMf»eofwtdlMidiiiaaftilMo 
ol  ejeotmeat  ii»y  wmintaiip  an  aotioa  ol  teofvar  for  tnlNT  cat  vpoa  and 
remoTed  from  th«  prenuMt  by  tha  dsfeadaot  while  ia  poatMWOB  andor 
cUim  of  right;  and  goch  actum  is  not  banrod  hj  a  Ja4g>n0i^  ^  daai- 
ages  for  fha  rental  valao  of  the  land  reooTored  by  €he  plaintiff  on  a  otalii 
lor  venti  and  proili  ffied  and  pwieeeaiedqiritor  the  Ifiohigaa  rtatata. 

TJaavBB  M4iM«Aiif  aafcB  BT  On  BaTum  Bmnr  toBombibok.  — laliMi- 
ffuk  trover  mi^  be  maintainad  by  aoe  who  htm  the  jright  4o  paeieiiiei^ 
and  the  aotaal  poeaession  ol  a  plaintiif  acquired  by  ejeoimauk  relates  ia 
the  time  when  his  title  was  acquired. 

Frank  Whipple^  for  the  appellant 

Avery  Sroihen  and  WaUkj  for  the  defendant 

McOrath,  J.  Plaintiff  recovered  in  ejectment  agidnst  de- 
fendant after  an  adjudication  bj  this  court  (see  70  Mich.  652), 
and  in  April,  1889,  filed  a  suggestion  of  damages  in  the  cii^ 
cuit  court  The  bill  of  particulars  of  his  claim  in  that  pro- 
ceeding contained  the  following  items:  — 

For  rent  of  premises  6  years,  at  150  per  year  .1300  00 
For  296  logs,  83,650  feet  of  pine  logs,  cut  and 
moved  bj  defendant  from  the  land  described 

in  plaintiff's  declaration,  at  $16  per  M 538  70 

For  77  cords  of  bolts,  at  $10 770  00 

On  the  8th  of  October,  1889,  the  trial  resulted  in  a  yerdiol 

plaintiff  for  $72. 
Before  filing  the  suggestion  for  rents  and  profits  as  abovei 
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plaintiff  oommenced  this  action  of  trover  by  sximmoiiSi  filing 
his  declaration  July  20, 1889,  seeking  '*  to  recover  the  valua 
of  600  pine  trees,  100  oak  trees,  100  hemlock  trees,  600  pine 
logs,  100  oak  logs,  100  hemlock  logs,  100,000  feet  of  pina 
logs,  and  100  cords  of  pine  bolts,  all  of  the  value  of  five  thou- 
sand  dollars."  Defendant  pleaded  the  general  issue,  with 
notice  of  the  pendency  of  the  other  suit  involving  the  same 
matters.  After  the  trial  of  the  proceeding  for  assessment  of 
damages,  upon  leave  granted,  defendant  filed  an  additional 
notice,  setting  up  the  judgment  in  the  other  suit  as  a  bar  to 
this  action.  The  learned  circuit  judge  directed  a  verdict  for 
defendant. 

Defendant's  contention  is:  1.  That  trover  will  not  lie  for 
the  cutting  and  removing  of  standing  timber  from  premises 
while  in  possession  of  a  defendant  in  ejectment  under  claim 
of  right;  2.  That  the  judgment  in  the  action  for  mesne  profits 
is  a  bar  to  the  maintenance  of  the  present  suit. 

It  seems  to  me  that  the  case  of  Bvsch  v.  NesUr^  62  Mich. 
831,  70  Mich.  625,  disposes  of  the  first  contention.  The  only 
difference  between  the  cases  is,  that  in  that  case  the  party  in 
possession  of  the  land,  and  who  had  cut  the  logs  under  a  bona 
fide  claim  of  title  adverse  to  the  owner,  brought  replevin 
against  the  true  owner,  who  had  obtained  possession  of  the 
logs  by  questionable  methods,  before  the  question  of  title  to 
the  land  had  been  determined;  while  in  the  present  case  the 
true  owner  brings  trover  against  the  party  who  cut  the  logs, 
under  a  bona  fide  claim  of  title  adverse  to  the  owner,  after  the 
title  to  the  land  has  been  determined  in  favor  of  the  plaintiff. 
I  am  unable  to  discover  why  any  different  rule  should  be 
adopted  because  in  this  suit  Busch  is  the  defendant  If  in 
the  present  case  the  logs  had  been  upon  the  land  when  the 
ejectment  suit  was  determined,  that  determination  would 
have  established  the  title  in  plaintiff.  Suppose,  however,  that 
l)efore  the  determination  of  the  ejectment  suit  the  logs  had 
6een  skidded  upon  adjoining  land,  would  the  ownership  or 
right  to  possession  depend  upon  which  party  first  reached  the 
skids?  As  is  said  in  the  Busch  case,  as  between  the  wrong* 
doer  and  the  true  owner  of  the  land,  the  title  to  what  is  sev- 
ered from  the  fiveli<)ld  is  not  clianj;cd  by  tlio  severance,  what- 
ever may  be  the  ca.*e  as  to  strangers.  If  '.he  true  owner  may 
keep  his  own  property  wlien  he  gets  it,  why  may  not  he  get  it 
if  another  h:i9  it? 

An  rAldiiio:i.ii  r..i<oii  for  the  rule  laid  down  in  the  cases 
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cited  by  defendant  is,  that  trover  cannot  be  maintained  by  one 
not  in  actual  possession,  but  the  rule  is  well  established  in 
this  state  that  trover  may  be  maintained  by  one  who  had  the 
right  to  possession.  The  law,  after  re-entry,  supposes  the  free- 
hold to  have  always  existed  in  the  party  re-entering:  Devtey 
V.  Osboruy  4  Cow.  329;  Morgan  v.  FancJfc,  8  Wend.  687;  Van 
Brunt  V.  Sehenchj  11  Johns.  377.  As  is  said  by  Cowen,  J.,  in 
Leland  v.  Tousey,  6  Hill,  328:  "  The  answer  to  the  objection  is 
found  in  the  ejectment  suit  and  recovery.  The  plaintiff  was 
all  along  in  actual  possession  according  to  his  right.  His 
actual  possession,  acquired  by  ejectment  or  entry,  relates  to 
the  time  when  his  title  was  acquired,  not  only  as  against  the 
defendant  in  ejectment,  but  all  other  wrong-doers." 

As  to  the  second  contention,  whatever  scope  may  be  given 
to  the  language  ^' rents  and  profits,"  and  the  proceeding  in 
assumpsit  for  use  and  occupation,  I  am  of  opinion  that  the 
remedy  is  not  exclusive,  and  was  not  intended  to  take  away 
other  remedies.  It  is  urged  by  defendant's  counsel  that  a 
tort  may  be  waived  and  asswapsil  brought,  but  I  do  not  think 
that  the  legislature  intended  to  say  that  in  all  cases  a  tort 
must  be  waived.  It  id  very  clear  from  what  is  said  in  Busch 
V  NesUr,  62  Mich.  381,  70  Mich.  525,  that  in  the  class  of 
cases  there  alluded  to  the  owner  is  not  confined  to  the  remedy 
of  ejectment  and  rents  and  profits.  In  any  case  where  re- 
plevin could  be  brought,.the  statutory  remedy  might  be  a  bar- 
ren one.  In  OUl  v  Cole,  2  Har.  &  J.  430,  2  Am.  Deo.  527,  it 
is  held  that  a  recovery  in  trespass  for  mesne  profits  is  only  for 
the  use  and  occupation  of  the  lands,  and  does  not  bar  an  ac- 
tion for  injuries  done  to  the  premises  during  the  same  period. 
In  Campbell  v.  Renwick^  2  Bradf.  84,  it  Is  held  that  the  com- 
mon-law action  for  the  recovery  of  mesne  profits  was  not 
abolished  by  the  revised  statutes.  I  think,  therefore,  that 
judgment  in  the  proceedings  under  the  statute  is  not  necessa- 
rily a  bar  to  the  present  action. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  plaintiff. 

TftovBR,  WHBX  Maintain ABLS.  — The  general  rale  ii,  tbat  to  maintaio 
trover  the  plaintiff  mast  hare  actual  or  constractive  posaeasion  of  the  thing  in 
qnestion  at  the  time  of  the  oonTersion:  Oager.  AUuon,  1  BreT.  495;  2  Am. 
l>ea  682;  Leurii  y.  MobUy,  4  Dev.  ft  B.  323;  34  Am.  Dec  379;  Bing  v.  Neaie, 
114  Mase.  HI;  19  Am.  Rep.  316.  Thas,  one  who  has  the  right  to  the  posses- 
tion  of  a  certain  tract  cannot  maintain  trover  for  stone  and  gravel  dag  there* 
from,  against  one  who  has  the  actual  adverse  possession  of  the  land,  and  sets 
np  tide  thereto:  McUher  v.  TrinUy  Church,  3  Serg.  k  R.  009;  8  Am.  Dee.  663, 
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•B^aoto.  0&th«allNirhMd,te«irnfroflaaAMtfllpoMMriimiBa^iMdB- 
iMo  troTwr  for  M»W  oai  tlwc»ott  by  oftBaot  in  aafaul  poMWwioii  of  Unm  jwii' 
iMt:  lfH^A<  ▼.  O'KJflr,  9  Watts,  172;  36  Am.  Deo.  106,  Vid  note.  Simikriy, 
ft  mortgagee  entitled  to  the  poeseaaion  of  pecapaal  property  oovered  by  hk 
nertgage  may  MaMtain  trover  agatnat  a^hird  party  iritiioitt  fimt  obtaitiittg 
#  indgmeot  agMoift  rtbe  mertgagor,  «or  making  Irim  -a  peaty  to  the  «0lae&f 
MowarU  w.  JSmm,  U  Kmi.  MS;  ^mmrd  ▼«  Fifwt  AaC  AnA  M  JKml  fiM 
A  veooYery  in  an  nation  of  ejectment;  in  wjhiisb  a  fskim  for  vaate  committed 
by  ontting  timber  is  made,  is  no  bar  to  a  anbseqnent  action  of  trover  for  Hio 
eenvernon  of  cord-wood  into  whioh  the  timber  was  cat  by  the  defendant  ia 
^eetment  alter  it  was  aevvMd  from  the  lealtfc  JfisaifiiiT.Cfafi^TtGaLfl. 


Habtfobd  Ibok   Mining   Oompant  v.  Oambbia 

Mining  Company. 

[98  MWHIQAM,  90.] 

Lbsbb  ot  Mnnra  Land  mat  Maiktaw  Trovkb  ior  OoNmBSiov  or  Uv- 
MiNXD  Obx,  whu.  —  Where  a  lessee  has  possession  of  land  under  a 
mining  leaee  which  gives  him  the  exclaaive  right,  daring  a  certain  nam^ 
her  of  years,  to  mine  ore  therein,  reqnires  him  to  mine  not  lees  than  a 
speoiBed  nnmber  of  tona  ol  ore  each  year,  and  aa  much  more  as  oaa  be 
reasonably  mined,  and  to  pay  a  royalty  on  snob  specified  number  of 
tons  every  year,  whether  miued  or  not,  and,  in  case  he  does  not  mine 
^hat  iinmber  of  tens  in  any  •ene  year,  credits  ihe  excees  of  rojridty  paid 
for  thsA  peer  ear  any  esoass  of  <eBi  minod  in  any  «ieoaediag  yaa^  baliaa 
sacb  a  prc^erty  in  the  nnminad  ore  in  the  land  as  will  oaaUe  him  to 
maintain  troYcr  for  its  wrongful  oonTersion. 

1!bovib  Lais  ron  Ou  Mimsd  bt  Pabtt  nr  Possasaiojr  ubdkr  Claim  or 
Right,  when.  —  A  lessee  of  mining  land  may  maintain  an  action  of 
trover  against  a'person  who  waa  in  the  actual  poasessian  under  a  daim 
of  right,  for  the  wrongful  conreraion  by  the  latter  of  nnmiaad  oco  in 
the  land,  where  the  only  possession  he  had  was  such  as  enabled  him  to 
mine  and  convert  the  ore,  and  his  claim  of  title  was  afterwards  decided 
against  him. 

MBASunx  or  Damagm  ni  Trotbr  fob  OoNTxaaiOM  or  UNMunED  Obb.  *  In  aa 
action  of  trover  by  a  lessee  of  mining  land  ^gaiaet  a  party  Cor  the  wrong- 
ful conversion  of  unmined  ore  in  the  land,  a  rule  of  damages  which  allows 
the  plaintiff  to  recover  the  value  of  the  ore  mined,  less  the  actual  coat 
of  prodaoing  it^  and  less  the  royalty  whioh  was  paid  by  the  defendaal 
to  the  lessor,  ie  soAcieBtly  fovoraUe  to  the  defendant. 

A,  B,  Eldredge  and  Bali  and  Ranseon^  for  the  appellant. 
F.  0.  Clark,  for  the  plaintiff. 

MoNTQCMEBY,  J.  This  id  an  action  of  trover  to  reoover  the 
value  of  iron  ore.  The  plaintiff  recovered,  and  the  defendant 
brings  error.  The  case  has  once  before  been  considered  by 
ibis  court,  and  is  reported  in  80  Mich.  491. 

The  land  leased  to  plaintiff  comprised  the  east  half  of  lot  6^ 
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and  liAi  6  Md  7,  in  fledaoi  AB,  township  4&  north,  rAB«o  37 
vest.  The  defendant  wne  the  leiBeo  of  the  west  half  of  lot  fi, 
imd  the  question  ehieflsr  considened  on  the  former  appeal  was 
whethM*  the  true  dividing  line  was  one  Leaving  an  equal  aoro- 
jiQe  en  eitiiBr  aide  iheaeof,  or  «ne  sqpiidMtant  bom  the  east 
nad  west  aninera.  TUe  qneetion  vaa  niiad  in  aeoordanoe 
with  -the  contewtiea  of  plaiiitiff^  nneaelj,  that  aaeh  paitj  was 
«Diitled  to  aeeni^  ene  half  in  quantity.  The  defimdant  ao- 
qnifiseeB  in  ibii  ruling,  bat  it  alleges  errors  in  other  rulings 
of  tbeisovrt. 

Jt  is  first  amtended  thai  plaintiff  has  no  title  whieh  enli- 
tias  it  to  maintain  trorer,  even  if  the  defendant  be  held  to  be 
a  wveog-doer.  The  rights  of  plaintiff  in  the  ore  are  defined 
hy  a  leaae,  or  Uoeaoe,  containing  terms  and  provisions  as  fol- 


^The  parly  of  ibe  first  part,  for  and  in  consideration  of  the 
fenta,  royalty,  covenants,  and  agreements  hereinafter  men- 
tioned and  stated,  on  the  part  of  the  said  party  of  the  second 
part  to  be  paid,  observed,  and  performed,  has  licensed,  and  by 
these  presents  does  license,  the  party  of  the  second  part  to 
enter  upon  the  following  deacribed  tracts  or  parcels  of  land, 
.  «  •  •  with  tlie  Tight  to  arine,  ship,  dig,  and  carry  away  there- 
tens  aueh  iron  ore  as  may  exist  or  he  disoofcred  theieon,  for 
the  term  of  twelve  years  from  and  after  the  first  day  of  June, 
▲.  D.  1887,  •  •  «  .  anbjeet  to  the  conditions,  covenants,  1imi« 
iaiions,  and  agreements  hereinafter  made,  as  folkms:  Said 
aeeond  party  ehall  have  the  exclusive  right  to  mine  iron  ore 
on  said  lands,  and  ship  and  carry  away  the  same,  during  the 
term  aforesaid.  The  party  of  the  second  part  shall  not  cut  or 
ase  any  timber  growing  on  said  lands,  without  the  consent, 
in  writing,  of  the  party  of  the  first  part;  but  it  may  erect 
sneb  houses  and  machinery  as  may  be  necessary  to  conduct 
its  nnning  operations  en  said  land.  The  right  of  possession 
of  said  lands  not  occupied  by  said  second  party  for  mining 
purposes  shall  always  remain  in  the  said  first  party,  its  suo- 
eesaors  aad  assigns,  who  shall  have  the  same  right  to  use  and 
OQcnpy  such  land  as  though  these  presents  were  not  executed, 
wl)(Boever  the  aame  does  not  manifoetly  or  evidently  interfere 
with  the  mining  operations  of  said  second  party.  Said  see* 
oad  party  shall  pay  a  royalty  of  fifty  cents  to  said  first  party, 
its  suoeessors  and  assigns,  on  each  and  every  gross  ton  of  iron 
ore  mined  on  said  land  during  the  term,  and  shall  diligently 
sad  constanlly  prosecute  the  mining  operations  during  said 
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term Said  second  party  shall  mine  not  less  than  seYen 

thousand  gross  tons  each  year  during  said  term,  and  so  much 
more  as  can.be  reasonably  mined  on  said  land;  and  said  sec- 
ond party  shall  pay  a  royalty  on  at  least  seven  thousand 
gross  tons  of  iron  ore  each  year,  payable  monthly,  pro  raia^ 
during  the  shipping  season,  no  matter  whether  mined  or  not 
In  case  said  second  party  does  not  mine  seven  thousand  gross 
tons  of  iron  ore  in  any  one  year,  and  pays  royalty  as  afore^ 
said,  it  shall  be  credited  for  the  royalty  so  paid  on  ore  miDcd 
on  the  excess  mined  over  seven  thousand  tons  in  any  sacoeed* 

ing  year Said  second  party  shall,  in  due  season,  pay, 

or  cause  to  be  paid,  all  taxes  and  assessments,  general  and 
special,  ordinary  and  extraordinary,  that  may  be  assessed  or 
levied  on  said  land  or  premises,  «...  and  at  the  expiration 
of  said  term  of  twelve  years  the  said  second  party  will  peace- 
ably and  quietly  leave,  surrender,  and  yield  up  the  posses- 
sion of  said  lands  to  said  first  party,  its  successors  or  assigns.'' 

The  instrument  contains  a  further  provision  for  re-entry  in 
case  of  failure  to  perform  on  the  part  of  the  second  party,  and 
a  covenant  that,  ^  After  the  fulfillment  of  the  covenants  and 
conditions  of  this  lease  by  the  party  of  the  second  part,  and  on 
the  expiration  of  this  lease,  he  may  remove  from  the  said 
premises  all  houses 'erected  by  him  on  the  land,  or  machin- 
ery put  upon  the  same." 

The  defendant's  contention  is  that  the  plaintiff  is,  under 
this  instrument,  a  mere  licensee,  and  that  a  licensee  who  is 
privileged  by  his  license  to  mine  ore  has  no  such  beneficial 
interest  or  title  in  the  ore  before  it  is  severed  from  the  realty 
as  to  entitle  him  to  bring  trover  against  one  who  enters  upon 
the  land,  and  mines  it  without  his  permission.  Defendant's 
counsel  cite,  as  sustaining  this  proposition,  Qrvbh  v.  Bayard, 
2  Wall.  Jr.  81;  Brandt  v.  McKeever,  18  Pa.  St  70;  East  Jersey 
Iron  Co.  V.  Wright,  82  N.  J.  Eq.  248;  Baker  v.  flarl,  128  N.  Y. 
470;  OiUerson  v.  Maneur,  45  Me.  26. 

In  Onihb  V.  Bayard,  2  Wall.  Jr.  81,  it  was  held  that  under 
the  general  terms  of  the  license  in  question  the  licensee  was 
privileged  to  enter  upon  lands  and  mine  the  ore  or  not,  as  he 
saw  fit  The  words  employed  were,  ^  Full  and  firee  liberty  to 
dig  all  metals  and  minerals  throughout  the  demised  landa" 
It  was  held  that  this  language  did  not  exclude  the  owner  of 
the  soil  from  mining,  and  that  therefore  no  title  vested  in  the 
licensee  in  the  ore  until  actually  mined. 

In  Brandt  v.  McKuver^  18  Pa.  St  70,  it  was  held  that  a 


Oct  1882.]    Habtvord  L  M.  Co.  v.  Cambria  M.  Co.     491 

itatnte  wUdh  gave  the  right  to  dig  and  mine  for  iron,  coal, 
limestone,  sand  and  grayel,  fire-clay,  and  other  minerals,  did 
not  grant  a  right  to  the  soil,  bnt  a  right  to  mine  and  dig  in  it, 
and  to  take  to  the  nse  of  the  warrantee  the  product  of  his  dig- 
ging and  mining,  and  everything  he  should  have  made  his 
own  by  the  impress  of  his  labor,  but  nothing  else;  that  a 
grant  of  the  right  to  dig  and  mine  conveys  no  more  than  a 
license  to  take  and  appropriate  the  minerals  beneath  the  soil, 
but  vests  no  property  in  them  until  they  are  taken  and  appro- 
priated; that  under  the  statute  in  question  the  plaintiff  had 
no  better  right  than  had  the  defendant  to  the  sand  deposited, 
or,  rather,  that  the  right  to  it  was  exclusively  in  the  state. 

In  Ea$i  Jeney  Iron  Co.  v.  Wright,  82  N.  J.  Eq.  248,  it  was 
said:  '^A  license  may  confer  either  a  sole  or  exclusive  right, 
or  simply  a  right  in  common.  If  it  simply  confers  a  right  to 
dig  or  take  ore  or  to  work  a  mine,  it  is  not  exclusive,  and  the 
licensor  may  himself  take  ore  from  the  same  land  or  mine,  or 
license  others  to  do  so;  and  when  it  authorizes  the  licensee  to 
dig  and  carry  away  all  the  ore  to  be  found  in  certain  lands, 
it  does  not  confer  an  exclusive  right.  If  it  be  merely  a  license, 
and  no  estate  or  property  in  the  land  is  passed,  the  licensee 
aoquires  no  title  to  the  ore  until  he  has  severed  it";  nnd  it 
was  said,  as  to  the  defendant's  right  in  that  case:  ''His  li- 
cense was  unexecuted;  he  obtained  it  without  paying  a  consid- 
eration for  it,  and  had  done  nothing  under  it  which  rendered 
its  revocation,  either  as  a  matter  of  law  or  conscience,  unfair 
or  unjust.  If  his  license  invested  him  with  no  estate  or  inter- 
est in  the  lands,  and  no  equities  have  been  raised  in  his  favor 
by  the  expenditure  of  money  or  labor  under  it,  it  is  difficult 
to  understand  by  force  of  what  legal  or  equitable  rule  it  can 
be  said  to  possess  the  least  efficacy  after  the  person  who 
granted  it  has  ceased  to  have  any  interest  in  or  dominion 
over  the  lands  upon  which  it  was  intended  to  operate." 

In  Baker  v.  HaH,  128  N.  Y.  470,  it  was  held  that  the  plain- 
tiffs, under  a  grant  to  them  of  the  sole  and  exclusive  right  of 
entering  in  and  upon  the  lands  for  the  purpose  of  "  quarrying, 
cutting,  crushing,  and  removing  stone  for  the  term  of  ten 
years,  but  not  to  hold  possession  of  any  part  of  said  lands  for 
any  other  purposes,"  acquired  no  such  right  in  the  unquarried 
stone  as  entitled  them  to  maintain  trover  against  a  wrong- 
doer. It  was  said  in  that  case,  however,  that ''  a  right  to  take 
all  the  stone  on  the  land  without  restriction  in  time  or  quan- 
tity might  readily  be  held  to  transfer  its  ownership,"  and  that 
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under  the  facts  in  tbe  ean  ander  ooMidecataoB  «ttdoobtodlj 
the  act  <tf  defendants  was  «b  infriiigeneDi  of  th«r  rigfate,  fir 
which  they  ooold  reco^r  such  dam^fes  as  they  in  ket  ana- 
tainedL 

The  aase  of  QUUman  ▼.  ifaamr,  45  Ue.  25,  ia  not  in  point. 
Plaintiff  in  thai  ease  rested  hia  daiin  of  title  upon  the  permit 
to  take  the  timhar  which  defendants  had  appix^riated  within 
a  specified  time  and  not  after,  and  upon  certain  oonditiona. 
The  timber  had  not  been  out  by  the  plaintiff,  and  by  the 
terms  of  the  permit  the  original  owner  was  to  have  the  orii^- 
nal  and  complete  ownership  and  control  of  all  timber  to  be 
cut  upon  the  land,  and  it  was  further  stated  as  a  fact  that  it 
did  not  i^pear  that  the  conditions  by  which  the  timber  could 
be  out  were  ever  fulfilled  in  any  respect;  and  it  was  said: 
''Nothing  is  exhibited  in  the  case  that  Oilman  had  not  the 
title  and  right  of  possession  exclusively  to  the  property  le* 
plevied,  and  the  issue  that  the  plaintiff  had  no  right  of  poa- 
aeaaion  therein  must  have  been  fiur  the  defendants  on  the 
evidence  introduced.'' 

The  cases  above  referred  to  which  bear  upon  the  questian 
of  license  sustain  the  proposition  that  a  naked  licensee  who 
faaa  not  reduced  the  property  to  posaession  has  not  such  a 
sight  in  the  property  as  enables  him  to  maintain  trover,  bat 
we  think  the  present  case  is  dnarly  distinguishable  from 
those  referred  to.  It  further  appeared,  in  the  present  oaae, 
that  the  plaintiff  was  actually  given  possession  for  the  pui^ 
poses  of  mining.  It  was,  by  the  terms  of  its  lease,  granted 
the  exclusive  right  to  mine  during  the  period  of  twelve  years; 
and  furthermore,  was  required  by  the  terms  of  its  contract  to 
mine  not  less  than  seven  thousand  tons  per  year,  and  to  pay 
for  so  much,  whether  mined  or  not,  and  also  was  required  to 
mine  so  much  more  as  could  be  reasonably  mined  on  such  land. 
In  such  a  case,  it  is  a  contradiction  of  terms  to  say  that  one 
who  has  a  right  to  mine  ore,  and  who  ia  bound  to  take  out  a 
given  amount  of  ore  in  a  stated  time,  and  who  is  likewise 
bound  to  pay  for  it,  whether  mined  or  not,  and  who  is  entitled 
to  possession  for  that  purpose,  and  who  has  taken  possession 
for  that  purpose,  has  no  property  in  the  ore  which  is  actually 
mined  by  a  wrong*doer.  If  it  be  held  that  he  has  not,  it  must 
be  because  he  has  no  interest  in  the  ore  that  lies  in  the  ground* 
But  he  has  an  intarsat;  he  has  obligated  himself  that  this  ore, 
lo  the  extent  at  laaat  of  seven  thousand  tons  per  year,  and  so 
snoh  mora  as  can  be  reasonably  mined|  shall  be  taken  out  of 
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fhe  groQTid,  and  thsl  he  shall  pay  to  the  liceiraor  a  royalty  npon 
that  amount  of  ore,  whether  mined  or  not,  and  if  not  mined  he 
has  an  interest  to  the  extent  of  the  royalty  in  the  nnmined  ore, 
and  receives  credit  for  that  the  following  year*  This  right  to 
mine  during  the  twelve  years  is  irrevoeaUe,  and  no  ore  eocild 
be  taken  out  without  damaging  the  plaintiff  to  the  extent  of 
the  difference  between  the  value  of  the  ore  and  the  cost  of 
production.  The  language  of  the  lease  does  not  leave  it 
doubtful  whether  the  right  is  exclusive  of  the  lessor.  The 
rights  reserved  to  the  lessor  are  only  such  as  shall  not  inter* 
fere  with  the  possession  of  the  lands  by  the  plaintiff.  Neither 
the  lessor  nor  a  wrong-doer  had  »he  right  to  enter  upon  the 
lands  for  the  purpose  of  mining.  We  think  the  circuit  judge 
was  right  in  holding  that  under  tl  -e  circumstances  the 
plaintiff  had  such  title  to  this  ore  as  entitled  it  to  maintain 
this  action. 

But  it  is  contended  that  during  the  time  that  the  main 
pari  of  the  oie  in  question  was  taken  out,  the  defendant  was 
in  fhe  actual  possession  of  the  land  under  a  claim  of  right,  and 
that  trover  cannot,  therefore,  be  maintained;  but  the  only 
possession  of  this  particular  strip  in  question  which  defendant 
had  was  such  as  enabled  it  to  mine  and  convert  the  property 
in  question.  We  think  that,  under  the  circumstances,  trover 
iriU  lie:  Bumfhw.  Neater,  70 Hick.  525. 

It  is  also  contended  that  plaintiff  was  estopped  ftora  maii^ 
tasnin^  this  action  by  th»  acts  of  ita  offieen^  bwt  s  careful  ex'^ 
aminatioB  of  the  record  satisfies  us  that  the  question  is  not 
materially  different  from  that  presented  on  the  fbrmer  hear-^ 
ing,  when  this  question  was  determined  adversely  to  the  con* 
tention  of  the  defendant 

The  rule  of  damages  adopted  was  sufl9ciently  fiivorable  to 
the  defendant  The  plaintiff  was  allowed  to  recover  the  value 
of  the  ore  mined,  less  the  actual  cost  of  producing  it,  and  less 
the  royalty  which  was  paid  by  defendant  to  the  owner.  It 
waa  competent  to  show  by  the  witness  Metherai  what  it  would 
ooBt  p»  ton  to  mine*  the  orew  He  had  showa  himself  compe^ 
tent  to  express  an  opinion  upon  this  subject. 

We  have  considered  the  other  points  presemed  by  thn 
VBCord,  but  discover  no  error,  and  the  judgment  will  fan 
affirmed,  with  costs. 

HxsfBSB^  C.  J.  McGhath  and  Long,  JJ.,  concurred. 

Gbaht,  J.,  took  no  part  in  the  decision,  for  the  reason  thai 
ke  waa  the  eiieoit  judge  before  whom  the  case  was  first  tried. 
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TrotuIv  whev  MAiVTAnr AVUb  —  Trover  for  iron  on  may  bo  main- 
tained by  one  in  possession  of  the  land  from  which  it  was  taken,  who  has 
dng  the  same  under  a  oonTeyanoe  of  the  right  by  the  owner  of  the  land, 
against  a  person  taking  and  eonyerting  snch  ore  after  it  is  dug:  Ormbb  y. 
Q^ard,  4  Watts.  223;  28  Am.  Deo.  7U0t  See  also  note  to  ffi/soa  ▼•  i/i/- 
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Loud  &   Sons  Lumber  Company. 

[98  MIOHIQAH,  U9.] 

Mbrobb  —  Causb  ow  Acnov  oanhot  bb  Split  uf  akb  Rboovbrt  had  ov 
POBTIOH  OKLT  09  Claiic  ~  A  party  seeking  to  enforoe  a  elaim  mnsi 
present  all  the  grounds  upon  which  he  expects  a  judgment^  and  oannol 
'  split  up  his  demand  or  prosecute  it  pieoemeaL  Where,  therefore,  aa 
insurance  company  pays  to  the  insured  a  portion  of  tiie  loss  sustained 
by  him  through  the  alleged  negligence  of  a  third  person,  and  is  subro- 
gated to  a  proportionate  amount  of  the  claim  of  the  insured  against  saoh 
third  person,  the  company  cannot  maintain  aa  notion  for  the  reooveiy  ol 
the  portion  of  the  claim  covered  by  the  subrogation. 

M.  J.  Connine^  for  the  appellant. 

C  R.  Henry,  for  the  plaintiff. 

Long,  J.  October  29,  1889,  the  plaintiff  issued  to  Rix 
Brothers,  a  grocery  firm  doing  business  in  Oscoda  village,  its 
policy  of  insurance  in  the  sum  of  one. thousand  dollars.  The 
goods  insured  were  contained  in  a  two-story  frame  warehouse, 
located  back  of  the  firm's  general  store,  and  near  the  railroad 
operated  and  used  by  the  defendant  in  this  suit.  January 
80,  1890,  a  fire  occurred  by  which  the  property  so  insured 
was  destroyed,  and  the  plaintiff  paid  Rix  Brothers  on  the 
policy  for  such  loss  the  sum  of  1866.20,  and  took  from  them 
the  following  assignment:  — 

^SUBBOGATIOIf. 

**  Be  it  known  that  the  Continental  Insurance  Company  of 
New  York  did  insure  Rix  Brothers,  under  its  policy  No.  811, 
Oscoda,  Michigan,  as  follows:  One  thousand  dollars  on  their 
stock  of  groceries  and  provisions,  flour,  feed,  and  hay,  all 
while  contained  in  the  two-story  frame  warehouse  of  the 
Oscoda  Boom  Company,  situated  on  block  19,  village  of 
Oscoda,  Michigan. 

^*  Further,  that  on  the  thirtieth  day  of  January,  1890,  m  flm 
•ocurred  by  which  property  so  insavsd  was  ismagsd  sr 
siroyed  to  the  amount  of  $2,698.62. 
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^Now,  therefore,  we,  Riz  Brothers,  in  oonsideration  of 
$866.20  to  me  in  hand  paid  by  the  said  Continental  Insur* 
ance  Company  of  New  York,  in  full  settlement  of  claim 
against  said  company  by  reason  of  snch  insurance  and  loss, 
do  hereby  assign,  set  over,  transfer,  and  subrogate  to  the  said 
Continental  Insurance  Company  of  New  York  all  the  right, 
claims,  interest,  choses,  or  things  in  action,  to  the  extent  of 
$866.20  paid  me  as  aforesaid,  which  I  may  have  against  the 
said  H.  M.*Loud  &  Sons  Lumber  Company,  or  any  other 
party,  person,  or  corporation  who  may  be  liable,  or  hereafter 
adjudged  liable,  for  the  burning  or  destruction  of  said  prop- 
erty; and  I  hereby  authorize  and  empower  the  said  Conti* 
nental  Insurance  Company  of  New  York  to  sue,  compromise, 
or  settle,  in  my  name  or  otherwise,  to  the  extent  of  the  money 
paid  as  aforesaid;  and  the  said  insurance  company  is  hereby 
substituted  in  my  stead,  and  subrogated  to  all  my  rights  in 
the  premises,  it  being  expressly  stipulated  that  any  action 
taken  by  said  company  shall  be  without  charge  or  cost  to 
me.  *'Rix  Brothers, 

"Per  V.  E.  Rix. 

"Witness:  Lillib  Waters/* 

This  action  is  brought  to  recover  from  the  defendant  the 
moneys  paid  by  the  plaintiff  to  Rix  Brothers  for  their  loss, 
the  claim  being  that  the  fire  was  occasioned  by  the  use  of  a 
locomotive  run  and  operated  on  defendant's  railroad.  To  the 
declaration  filed  defendant  pleaded  the  general  issue.  The 
case  was  tried  in  the  circuit  court  for  Iosco  County  before  a 
jury,  where  plaintiff  had  verdict  and  judgment  for  the  amount 
of  money  paid  Rix  Brothers. 

It  appears  by  the  testimony  in  the  case  that  the  loss  of  Rix 
Brothers  by  this  fire  was  the  sum  of  $2,698.62;  and  the  claim 
on  the  trial  was  that  the  defendant,  by  the  improper  construc- 
tion of  its  engine  and  the  careless  and  negligent  manner  in 
which  it  was  used,  caused  sparks  to  be  emitted  which  de- 
stroyed Riz  Brothers'  property.  It  is  also  apparent,  as  shown 
by  the  record,  that  other  insurance  companies  aside  from  the 
plaintiff  had  issued  policies  to  Rix  Brothers,  insuring  in  dif- 
ferent amounts  the  property  destroyed  by  this  fire.  The  paper 
subrogating  the  plaintiff  to  all  of  the  rights  of  Rix  Brothers 
against  the  defendant  does  not  purport  to  assign  and  transfer 
to  the  plaintiff  all  of  the  claim  and  demand  of  Rix  Brothers 
against  the  defendant  for  the  loss  sustained  by  them  by  this 
lie  but  only  an  interest  in  the  claim  and  demand  against. 
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the  (kfendxHtv  r^retented  by  the  0am  of  $86ff.2Q,  and  by  tlie 
tonns  of  cnzbrogatioii  the  plaiotiff  is  anthoriMd  and  empoiw* 
end  to  me  for  the  recovery  of  the  damage  occaaioiied  by  tba 
fire  only  to  the  extent  of  that  Bam. 

It  is  a  well-settled  rule  that  an  entixe  claim  or  demand 
arieing  oat  of  a  single  transaction,  whether  in.  the  natnre  of 
a  contract  or  tort,  cannot  be  divided  into  separate  and  dis- 
tinct claims,  and  the  same  form  of  action  bronght  for  ead^ 
or  two  suits  maintained^  without  defeodaat's  consent:  Herri' 
Ur  V.  Porter,  28  Gal.  386;  Logm  r.  Cajfng^  SO  Pa.  St  196; 
Cdtm  V.  Cortvin,  15  Wend.  557;  AlcoU  ▼.  Bu^w,  105  Pa.  BL. 
860;  amih  v.  Jofws,  15  Johns.  229;  BarifvrJL  Firm  Im.  Co^r. 
Dmvenfort  87  Mich.  614 

A  party  cannot  be  permitted,  even  im  a  tort^  to  split  up  m 
canse  of  action  and  bring  separate  aictions  for  a  part  el  the 
daim,  or  several  actions  where  one  ad&on  would  snffiee.  One- 
seddng  to  enforce  a  claim  must  present  by  the  pleadinisB  et 
proof^  or  both,  all  tlie  gproands  upon  which  he  expects  a  judg- 
ment. He  may  not  split  np  his  demand,  or  prosecute  it 
piecemeal,  or  present  only  a  portion  of  the  grounds  upon 
which  relief  is  sought,  and  leave  the  rest  for  a  second  snit  if 
the  first  fails.  Otherwise  there  wcold  be  no  end  to  Utigfitioiu 
Thk  rule  is  settled  in  Jarae$  v.  AUm.  Co^  4A  Ohio  BL  280,  5a 
Am.  Bep.  821,  and  oases  these  eiteii. 

Under  the  plead  ings>  and  proefo  in  the  case,  the  eoact  sfaooU 
have  directed  tli»  verdict,  in  favor  of  the  defondant^  for  ths^ 
reason  that  it  waa  made  apparent  to  the  court  ^^pn  tha  trial 
that  an  effort  waa  being  made  to  eolleet  upon  a.  split  oausaoC 
action,  and  which  was  a  portion  only  of  the  daiflib 

If  the  Rix  Brothers  have  a  daim,  undoubtedly  they  wonid 
have  a  right  to  mountain  a  suit  for  the  loss  oecasipned  by  thai 
negligence  of  Aie  defondant  in  setting  the  fire,  if  the  defend* 
ant  was  negligent  in  that  respect^  and  the  Ria  Brothera 
could  undoubtedly  assign  their  claim  and  demand^  and  th4 
assignee  would  be  subrogated  to  their  rights,  having  the 
righta  of  recovery,  and  no  greater;  but  ther  Btx  Brothers)  ea 
tbeir  assignee,  or  person  subxogated  to  only  a  portion  ef  tha> 
daim,  could  not  bring  tha  action  to  reoovev 
flikd  leafo  aol  of  the  suit  or  actbaa  fortioitof 
demand. 

The  jadgmenl  of  Iha  eonrt  below  must  to 
oftottiaavlib    Ka  mw  trial  will  to 
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AonoM^  Snormiio  ob  SttmmAwm  cw.  —  PUiotiff  (mum«I  tplii  up  %  «{«• 
gl«  mnm  of  aotioa  into  two  or  mora  laitt:  NigkUngaU  ▼.  StanneU^  0  CaL  6(MI| 
•6  Am.  Doe.  625;  Othoer  ▼.  BoU,  11  Ala.  674;  46  Am.  Doe.  228;  Bendernagk 
▼.  Coci§,  19  Wena.  207;  82  Am.  Dee.  448;  Ouerwe^w,  Carver^  8  Wood.  492f 
94  Am.  Dee.  60;  Stevens  ▼.  Lockwood,  13  Wend.  644;  28  Aa.  Del  492;  litf. 
detf  T.  Ckkheeter,  84  AU.  60S:  5  Am.  8t.  Rep.  887;  Thmnpeon  ▼.  Aff  DojkiI< 
M  GbL  5|  i?o6y  ▼.  e^^gei-e,  130  lad.  416;  JiWhaU  t.  /oibiMA,  109  N.  G.  671* 
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IrainuBLB  IiffTBBsn  nr  Buildivo  on  Land  Held  vndxb  Coktraot  of 
PujtoHisB. — One  who  holde  land  onder  a  oeutraet  of  pnrchaae  baa  aa 
iaaaimble  intereet  in  »  bnilding  which  ho  ia  efocdng  thereon. 

Imubanob,  Ar^uoavT  io»  mot  Rw^imnD  to  Show  ma  Titlb  uhlw  R»» 
QUS8TXD.  — An  applieant  for  intnranoe  is  not  required  to  ahow  the  ezael 
condition  of  hia  title  to  the  property  aoagbt  to  be  inaared«  nnlesa  he  it 
reqneated  ao  to  do;  and  if  hia  application  ia  oral  and  no  deceit  ia  prao> 
tioedy  hia  failure  to  mention  eneambranoea,  where  no  inqniry  ia  niado 
ooneeming  encnmbranoee,  ia  immateriaL 

Bquttablb  OwaraaHip  Sittpoiitb  RnorrAL  ov  Ownxr8hip  nr  Applioatiov 
voB  Insvbasob  —  CJoNDinoN  in  Insuranob  Policy  ab  to  OwNKRaaip 
OF  Pbofbbtt,  how  Ck>N8TBrBD.  — A  eondition  in  a  policy  of  inauraaeo 
tbnt  the  policy  ahall  be  Toid  nnleu  consent  in  writing  ia  indoried  thereon 
by  the  company,  if  the  aaaured  ia  not  the  tole  and  nnconditional  owner 
of  the  property,  relatea  only  to  ehangea  arising  after  the  ezecatioo  and 
aeoeptance  of  the  policy,  and  does  not  apply  to  an  existing  state  or  con* 
dition  of  the  property  at  the  time  when  the  policy  was  iasued. 

Ombbbt  to  Abbionmxbt  Of  PoLioT  OF  Ibbukancb,  Comfamt  Bound  bt. 
Wbon  aa  insoianoe  company,  without  reservation,  consents  to  the  aa- 
ngnmeni  of  aa  inanrance  policy,  repreaenting  upon  its  face  an  unearned 
▼alne^  to  a  purchaaer  of  the  insured  property,  who  in  good  faith  paya 
▼alue  for  anch  aasignment,  the  company  cannot  be  allowed  to  set  up 
BMutal  reeenrationa  or  prior  breachea  which  w«re  unknown  to  oither 
party,  in  avoidance  of  its  liability  on  the  policy. 

OonDtnoH  ni  Ivsubamob  Poliot  as  to  Ltcioatiob  CoNCBBimro  Pbofbrtt, 
OoN9TBUonoH  OF.  —  A  provision  in  a  policy  of  insurance  that  it  shall 
become  void  if  the  title  or  poasession  of  the  property  insured  be  involved 
la  litigation,  relates  to  a  litigation  over  the  title  or  poaeeesion  of  tho 
aaaured,  and  not  to  a  proceeding  inatituted  to  oust  •  tenant  from  the 
property. 

Eeena  and  Lightnert  for  the  appellant. 

HanehMf  Siark^  and  Hanchett,  for  the  defendant 

McGbath,  J.  This  is  an  action  upon  a  policy  of  insurance 
dated  October  13, 1888,  and  running  for  three  years,  issued  to 
J.  C.  Hoogh  ^on  bis  two-story  frame  dwelling,  ....  against 
all  anch  immediate  loss  or  damage  sustained  by  the  assured 

▲M.  eXi  &BFn  Vok  XXJOL  — tt 
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as  may  oecar  by  fire  to  the  property  lAove  specified,  but  not 
exceeding  the  intereet  of  the  assured  in  the  property."     By  the 
terms  of  the  policy,  the  assured  by  its  acceptance,  ^  War« 
rants  thai  any  application,  survey,  plan,  statement,  or  de- 
scription, connected  with  procuring  this  insurance,  or  con- 
tained in  or  referred  to  in  this  policy,  is  true,  and  shall  be  a 
part  of  this  policy;  that  the  assured  has  not  overvalued  the 
property  herein  described,  nor  omitted  to  state  to  this  com- 
pany any.  information  material  to  the  risk.''    The  policy  also- 
provided  that|  *^This  policy  shall  become  void,  unless  con- 
sent in  writing  is  indorsed  by  the  company  hereon,  in  each  of 
the  following  instances,  viz.:  If  the  assured  is  not  the  sole  and 
unconditional  owner  of  the  property;  or  if  any  building  in- 
tended to  be  insured  stand  on  ground  not  owned  in  fee-simple 
by  the  assured;  or  if  the  interest  of  the  assured  in  the  prop* 
erty,  whether  as  owner,  trustee,  consignee,  factor,  agent,  mort- 
gagee, lessee,  or  otherwise,  is  not  truly  stated  in  tliis  policy; 
or  if  any  change  take  place  in  the  title,  interest,  location,  or 
possession  of  the  property  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether  by  sale,  transfer,  or 
conveyance,  in  whole  or  in  part,  or  by  legal  process  or  judicial 
decree;  or  if  the  title  or  possession  be  now  or  hereafter  become 
involved  in  litigation;  or  if  this  policy  be  assigned  or  trans- 
ferred before  a  loss."    No  written  application  for  the  policy 
was  requested  or  made.    The  insurance  was  solicited  by  the 
company's  agent,  **  who  saw  the  building  permit  in  the  paper, 
and  came  to  the  office  [Hough's],  and  wanted  to  write  a  policy 
on  the  house."    No  statement  as  to  the  condition  of  the  title 
or  as  to  the  nature  of  Hough's  ownership  was  asked  for  or 
i^iven.    Hough,  in  November,  1887,  had  bought  ten  acres  of 
land  for  eighteen  thousand  dollars,  a  large  portion  of  which 
.lad  been  paid,  and  had  subdivided  the  land;  the  house  in 
question  being,  at  the  time  the  insurance  was  effected,  in  pro* 
cess  of  construction  on  one  of  the  lots  known  as  ^'  Lot  7."     He 
held  the  whole  under  a  contract  of  purchase.    October  18, 
1888,  the  policy  was  issued.    May  14, 1889,  Hough  contracted, 
in  writing,  to  sell  to  one  Stevens  this  lot  seven  for  three  thoo* 
sand  five  hundred  dollars,  which  was  to  be  paid  as  follows: 
twenty-five  dollars  on  or  before  July  1,  1889,  and  the  further 
sum  of  twenty«-five  doUan  in  monthly  payments  thereafter, 
until  the  entire  sum,  with  interest,  should  be  paid.    Stevens 
contracted  to  pay  all  taxes  and  assessments  upon  the  property, 
and  to  pay  the  expensesof  keeping  the  buildings  insured  against 
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loss  or  damage  by  fire.  Hough  agreed,  on  performance  of  all 
of  the  covenantB  upon  Stevens's  part,  to  execute  a  good  and 
BofBcient  deed  to  Stevene.  It  was  further  agreed  that,  '^The 
said  party  of  the  second  part  shall  have  possession  of  said 
premises  on  and  after  the  date  hereof,  while  he  shall  not  be  in 
default  on  his  part  in  carrying  out  the  terms  hereof;  •  •  •  • 
and  if  said  party  of  the  second  part  shall  fail  to  perform  his 
agreements  on  this  contract,  or  any  part  of  the  same,  the  said 
party  of  the  first  part  shall,  immediately  after  such  failure, 
have  a  right  to  declare  the  same  void,  and  may  retain  what- 
ever may  have  been  paid  hereon,  and  all  improvements  that 
may  have  been  made  on  said  premises,  to  the  extent  of  his 
JQSt  interest  therein,  and  treat  the  party  of  the  second  part  as 
bis  tenant  holding  over  without  permission.'' 

Stevens  went  into  possession  at  once,  and  occupied  the  prem* 
ises  at  the  date  of  the  fire,  although  he  only  made  three 
monthly  payments.  On  July  2, 1890,  he  was  given  notice  to 
quit  the  premises,  and  that  the  contract  had  been  declared 
void.  In  March,  1890,  Hough  assigned  all  his  interest  in  the 
original  contract  held  by  him  to  plaintiff.  At  the  time  of  that 
assignment,  Hough  assigned  the  policy  to  Hall,  and  Hough 
and  Hall  went  together  to  the  ofiSce  of  defendant's  agent 
Hall  told  the  agent  that  Hough  had  ^*  assigned  his  interest  in 
the  property"  to  him  (Hall),  and  that  he  "wanted  the 
policy  to  read  payable  to  him  in  case  it  should  burn,"  and 
thereupon  the  consent  of  the  company  was  indorsed  upon  the 
policy. 

Upon  these  facts  the  court  directed  a  verdict  for  defendant, 
and  plaintiff  appeals. 

The  record  presents  two  questions:  1.  Was  this  contract 
Talid  at  its  inception  ?  2.  Conceding  that  the  policy  was 
Titiated  by  the  Stevens  contract  as  to  Hough,  what  was  the 
effect  of  the  company's  consent  to  the  assignment  to  plaintiff? 

It  must  be  conceded  that  Hough,  at  the  inception  of  the 
policy,  had  an  insurable  interest  in  the  property.  It  is  well 
settled  in  this  state  at  least  that  an  applicant  for  insurance 
is  not  required  to  show  the  exact  condition  of  his  title,  unless 
requested  so  to  do:  Ccialner  v.  Farmers*  etc,  Ins.  Co.^  46  Mich* 
15;  Ouesi  v.  New  Hampshire  etc.  his.  Co.^  66  Mich.  98;  thai 
the  failure  to  mention  encumbrances,  if  not  inquired  about, 
the  application  being  oral,  and  no  deceit  being  practiced,  is 
immaterial:  ffBrien  v.  Ohio  Ins.  Co.,  52  Mich.  181;  Tiefenthal  v. 
OUisens  sic.  Ins.  Co.^  68  Mich.  806;  and  that  an  equitable  owner- 
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win  Buppori  a  recital  of  ownerahip:  Farmen?  etc  Ins.  Co, 
T.  Fogelman^  85  Miok  481;  Ou$$i  ▼•  JVew  JTompsft  -  etc  Inc 
Co^  66  Mich.  98.  See  1  May  on  iDsaranoe,  sees.  285-287,  and 
7  Am.  A  Bng.  Bnoj.  of  Law,  1020. 

In  the  present  case,  neither  Hongh  nor  Hall  was  asked  to 
state  the  natnre  of  his  interest  in  the  property  or  the  condition 
of  the  title;  neither  made  any  misrepresentation  or  was  guilty 
of  any  fraud  or  concealment;  and  Hongh  at  the  inception  of 
the  policy,  and  plaintiff  at  the  time  of  the  consent  of  tho 
company  to  the  assignment  to  him,  had  such  an  interest  in  the 
property  insured  as  would  support  the  recitation  in  the  policy 
that  it  oovored  *'  his  two-story  frame  dwelling."  Hough's 
oontraet  with  Stevens  was  not  executed  until  after  the  policy 
had  been  issued,  and  when  Hall  took  Stevens  was  in  default; 
but  in  any  event  Hall  had  at  that  time  an  equitable  interest. 

The  provisions  of  the  pc^icy  in  the  present  case  respecting 
the  sole  and  unconditional  ownership  of  the  property,  the 
truthfulness  of  the  statement  as  to  the  interest  of  the  assured 
in  the  property,  and  as  to  any  change  in  the  title,  interest^ 
location,  or  possession  of  the  property  by  sale  or  transfer,  are 
precisely  the  same  as  were  passed  upon  in  Hoom  v.  PreseaU 
Ins.  Co,f  84  Mich.  309,  and  the  court  there  held  that  all  the 
provisions  of  the  contract  must  be  taken  together;  that  if  the 
insurer  desired  to  know  the  interest  it  was  insuring,  it  should 
have  defined  that  interest  in  the  policy;  that  it  was  the  inten- 
tion of  the  parties  to  make  a  binding  contract  of  insurance 
when  accepted  by  the  assured;  that  the  claim  as  to  sole  and 
unconditional  ownership  could  only  be  held  to  relate  to  changes 
arising  after  the  execution  and  acceptance  of  the  policy,  and 
did  not  apply  to  an  existing  state  or  condition  of  the  property 
at  the  time  that  the  policy  was  issued.  That  case,  therefore^ 
disposes  of  the  first  question. 

The  other  question  is  the  more  serious  one,  and  one  upon 
which  the  authorities  are  by  no  means  uniform. 

In  Continental  In$.  Oo.  ▼•  ifimns,  120  Ind.  80,  the  assured 
had  mortgaged  the  property,  and  afterwards  sold  it  to  Manns 
and  assigned  the  policy,  to  which  assignment  the  company, 
without  knowledge  or  notice  of  the  mortgage,  consented^'  The 
court  held, — 

That  a  contract  of  insurance  is  purely  a  personal  engage- 
ment, and  does  not  run  with  the  property  insured,  citing 
Nordyke  and  Marmon  Co.  v.  Oery^  112  Ind.  685;  2  Am.  St. 
Bep.  219;  and  Cumming9  v.  Cheshire  Co.  etc  Ins.  Co.^  55  N.  H. 
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457:  *'  that  the  policy  expirei  with  the  transfer  of  the  eetate, 
8o  far  as  it  relates  to  the  original  holder,  but  the  assignment 
and  assent  of  the  company  thereto  constitute  an  independent 
contract  with  the  purchaser  and  asaignee,  the  same  in  efieet 
as  if  the  policy  had  been  reissued  to  him  upon  the  terms  and 

conditions  therein  expressed The  contract  of  insurance, 

thus  consummated,  arises  directly  between  the  purchaser  and 
the  insurance  company,  to  all  intents  and  purposes  the  same 
as  if  a  new  policy  had  been  issued  embracing  the  terms  of  the 
old.  In  such  a  case,  no  defense  predicated  on  supposed  viola- 
tions of  the  conditions  of  the  policy  by  the  assignor  will  be 
available  against  the  assignee.  Until  the  latter  himself  does 
some  act  or  permits  a  condition  of  things  to  exist  in  violation 
of  the  terms  of  the  policy,  he  is  not  in  default.''  That  being 
a  new  and  independent  contract,  both  parties  are  subject  to 
the  same  rules  which  govern  the  making  of  the  original  con* 
tract. 

A  large  number  of  authorities  are  cited  in  support  of  the 
conclusions  reached.  In  Bteen  v.  Niagara  etc.  Ins,  Co.^  89  N.  Y. 
815, 42  Am.  Bep.  297,  the  court  held  that  the  consent  to  the 
assignment  created  a  new  contract  between  the  company  and 
ihe  assignee,  unaffected  by  the  forfeiture  if  in  any  event  it 
could  have  been  insisted  upon. 

In  Shearman  v.  Niagara  etc*  Ins.  Oo.^  46  N.  Y.  626, 7  Am.  Rep. 
380,  the  property  was  conveyed  to  plaintiff  March  4th.  The 
policy  was  renewed  in  the  name  of  the  grantor  March  21st, 
and  was  assigned  to  plaintiff  April  15th,  and  on  the  same  day 
the  company  consented  to  the  assignment  The  company  in- 
sisted that  at  the  time  of  its  consent  it  had  no  knowledge  of 
any  fact  except  that  at  that  time  it  was  notified  that  the  prop- 
erty had  been  conveyed  to  plaintiff,  but  the  time  of  the  transfer 
had  not  been  given,  nor  the  fact  that  the  policy  was  issued 
after  the  transfer.  The  court  held  that,  '^  The  renewal  revived 
the  original  policy,  and  continued  it  with  all  the  virtue  which 
it  would  have  had  for  any  purpose  if  it  had  not  expired;  that 
the  consent  to  the  assignment  was  equivalent  to  an  agreement 
to  be  liable  to  the  assignee  upon  the  policy  as  a  subsisting 
operative  oontraot,  for  which  agreement  the  retention  of  the 
premium  received  on  the  renewal  was  a  good  consideration." 

In  Hoap&r  t.  Hudmm  River  etc.  Ins,  Co.^  17  N.  Y.  424,  the 
insurance  was  upon  a  stock  of  goods  which  had  been  sold  oa 
execalion,  and  the  purchaser  obtained  the  consent  of  the  oom- 
paay  to  an  assignment  to  him,  and  the  court  held  that  the 
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polioj  became  a  new  contract  of  insarance  between  the  under* 
writers  and  the  akaignee. 

**  An  assignment,  thereforei  being  of  no  avail,  except  in  case 
of  an  interest  in  the  assignee  in  the  subject  insured,  the  re- 
quest made  to  the  defendants  to  consent  to  an  assignment  to 
plaintiff  was  of  itself  notice  to  them  that  he  had  acquired  or 
was  about  to  acquire  an  interest  in  the  insured  propertj.  If^ 
therefore,  it  was  important  to  the  defendants  to  know  what 
the  nature  of  the  interest  was  which  the  plaintiff  had  acquired, 
they  should  have  asked  for  information  in  respect  to  it.  If 
they  were  content  to  give  their  consent  without  such  inquiry, 
it  was  their  own  fault" 

In  Ellis  V.  Council  Bluffs  Ins.  Co,^  64  Iowa,  607,  it  was  held 
that,  '*  Although  the  assured  may  have  made  statements  in 
his  application  which  by  the  terms  of  the  policy  would  defeat 
a  recovery  thereon  by  him,  yet  where  the  insured  property  is 
sold  and  the  policy  assigned  to  another,  and  the  company 
assents  to  such  assignment,  a  new  contract  arises,  which  is  not 
affected  by  the  fraud  of  the  party  originally  insured." 

In  EUis  V.  State  Ins.  Co.,  68  Iowa,  578,  56  Am.  Rep.  865,  a 
majority  of  the  court  held  that  the  provision  in  the  policy 
that,  ^'  if  the  title  of  the  property  is  encumbered,  the  policy 
shall  be  void,"  was  imported  into  the  new  contract,  and  that 
the  existence  of  the  mortgage  invalidated  that  contract.  The 
court  divided  upon  the  construction  of  this  provision,  a  mi- 
nority of  the  court  holding  that  it  was  not  against  prior  or  ex- 
isting encumbrances,  but  against  those  which  should  fall  on 
the  property  subsequent  to  the  execution  and  delivery  of  the 
new  contract  Upon  this  question  the  dissenting  opinion  is 
in  accord  with  the  case  of  Hoose  y.  PrescoU  Ins.  Co^  84  Mich. 
809. 

In  EUis  v.  Insurance  Oo.^  82  Fed.  Rep.  646,  there  is  a  very 
able  discussion  of  the  question  by  Brewer,  J.,  who  says: 
^  Where  an  assignment  goes  with  an  absolute  sale  of  the  prop- 
erty, there  is  the  creation  of  a  new  contract  If  it  is  a  new 
contract  for  one  purpose,  it  is  a  new  contract  for  all  purposes. 
The  assignment  is  expressed  to  be  subject  to  the  terms  and 
conditions  of  the  policy.  What  does  that  mean?  It  is  equiva- 
lent to  saying  that  the  assignee  takes  the  contract  as  of  pres- 
ent writing,  containing  the  same  terms  and  stipolations, 
binding  him  to  the  same  duties,  and  subjecting  him  to  the 
same  liabilities  that  were  imposed  by  the  contract  in  the  first 
instance  upon  the  assignor.    In  no  other  way  can  it  fairly  be 
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ftaid  that  a  new  contract  was  made.  Tested  by  that  rule,  the 
assignee  agreed,  as  the  assignor  had  agreed  in  the  first  iu* 
stance,  that  he  would  place  no  encnmbraoce  upon  the  prop- 
erty, and  thr.t  if  he  did  the  policy  should  fail.  There  is  no 
pretense  that  he  has  violated  that  stipulation  thus  construed. 
It  may  well  be  doubted  whether  the  use  of  the  technical 
terms  *'  assignment,'  '  assignor,'  and  '  assignee '  are  apt  to  de- 
scribe the  actual  transaction.  When  the  insured  sells  the 
property,  that  moment  the  policy  falls.  He  has  no  insurable 
interest.  The  policy  ceases  to  have  legal  force  as  a  policy. 
Can  it  be  said  he  is  assigning  that  which  is  nothing,  and 
that  the  insurance  company  contemplates  and  assents  to 
the  transfer  of  that  which  has  no  legal  existence?  .  •  .  • 
This  is  a  practical  question,  and  we  must  look  at  these  mat- 
ters in  a  practical  light.  When  the  purchaser  buys  the  prop- 
erty, naturally  the  thought  in  his  mind  is  insurance.  It 
being  his,  and  the  old  policy  being  dead,  he  looks  for  insur- 
ance. He  finds  a  policy  which  had  been  in  force,  dead  be- 
cause of  his  purchase  and  cessation  of  the  insurable  interest 
in  the  assignor,  yet  which  the  insurance  company  is  willing 
to  have  transferred  to  him.  Would  it  not  be  an  injustice  to 
liim  if,  after  the  insurance  company  has  consented  to  that 
transfer,  it  could  turn  back  to  acts  done  by  the  person  from 
whom  he  obtained  the  policy,  and  claim  that  those  acts 
vitiated  the  whole  thing,  and  rendered  it  not  liable  to  the 
assignee?  .  •  •  • 

^  But  it  is  said  there  is  really  no  consideration  for  this  con- 
tract on  the  part  of  the  company.  ....  The  assignment  of 
this  policy  is  an  assertion,  practically,  by  the  assignor  of  a 
right  to  an  unearned  premium,  and  the  claim  of  such  un- 
earned premium,  presented  to  the  assignee,  is  assented  to  by 
the  company  when  it  consents  to  the  assignment  It  matters 
not  that  there  may  have  been  no  actual  right  to  such  un- 
earned premium,  for  the  recognition  and  compromise  of  a 
elaim  is  consideration.  Further  than  that  there  would  be 
the  injury  to  the  assignee  as  well  as  the  benefit  to  the  insurer 
to  be  considered. 

'^  Again,  it  is  said  that  there  can  be  no  waiver  without 
knowledge;  that  the  insurance  company  was  ignorant  of  the 
fact  of  this  encumbrance;  and  therefore  it  should  not  be  held 
to  have  waived  its  rights.    There  may  be  estoppel  without 

knowledge This  consent  to  the  assignment,  dealing 

with  things  in  a  practical  way,  must  be  construed  as  a  state- 
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ment  by  the  insuranoe  oompany  that  it  reoognised  that  policy 
as  a  valid  instrament.  Surely  it  would  be  unjust  to  think 
that  the  insurance  company  put  itself  into  the  pofdtion  of  as- 
senting to  the  transfer  of  a  policy  which  had  no  validity,  go- 
ing through  the  form  of  consenting  to  that  which  had  no  legal 
existence,  and  was  worthless. 

^'  These  oonsiderations,  although  we  concede  that  the  ques* 
tion  is  one  of  not  perfect  transparency,  lead  us  to  the  conclu- 
sion that  this  assignment  must  be  taken,  in  the  language  of 
the  text-books  and  the  authorities,  to  create  a  new  contract 
between  the  assignee  and  the  insurance  company,  —  a  new 
oontract  embracing,  as  of  present  writing,  the  same  terms  and 
stipulations  as  were  embraced  in  the  contract  originally  writ- 
ten between  the  assignor  and  insurer":  2  May  on  Insurance, 
■ee.  878;  Wood  on  Insurance,  sees.  110, 866;  Flanders  on  Fire 
Insurance,  484;  Cummings  v.  Cheshire  Co,  etc.  Ins,  Co.,  65  N.  H. 
467;  Wilaan  v.  Hill,  8  Met  66;  Flanagan  v.  Camden  etc.  Jne. 
Co.,  25  N.  J.  L.  606;  Pratt  v.  New  York  etc.  Ins.  Co.^  64  Barb. 
689;  55  N.  Y.  505;  14  Am.  Rep.  304. 

An  insurance  policy  is  a  personal  contract  of  indemnity. 
It  is  non-'assignable,  except  with  the  assent  of  the  insurer; 
nevertheless,  the  assignment  of  policies  of  insurance  is  an  in- 
eident  of  nearly  every  transfer  of  personal  property  oi  im* 
proved  real  estate.  Unexpired  policies,  before  loss,  have,  as  a 
rule,  in  the  hands  of  the  person  to  whom  issued  or  his  assignee, 
a  certain  face  value,  which  is  the  unearned  premium  or  in- 
demnity to  the  assignee  for  the  unexpired  term.  They  are 
either  transferred  as  a  part  of  the  consideration  for  the  pur- 
ehase-money,  or  the  value  of  the  unearned  premium  is  agreed 
to  be  paid  in  consideration  of  the  assignment  The  assignee 
aequires  the  right  to  the  unearned  premium,  or  the  right  to 
the  indemnity  for  the  unexpired  term,  for  value.  The  right 
to  the  unearned  premium  may  be  subject  to  the  conditions  of 
the  contract,  for  he  takes  that  right  subject  to  the  consent  of 
.the  oompany;  but  suppose  that  the  unearned  premium  is 
^  paid  over  to  the  assignee  of  the  policy,  or  credited  upon  the 
premium  for  a  new  policy,  could  it  be  contended  that  the 
eompany  would  have  the  right  to  recover  back  the  sum  so  paid 
or  eredited  from  the  aesignee?  The  eompany,  in  sueh  case^ 
recognizes  the  VttUdity  of  the  policy,  and  the  assignee  is  simply 
reimbursed  tot  what  be  has  paid  to  the  assignor. 

The  ordinary  railroad  mileage  ticket  is  not  transf(Mrab1e,  and 
attached  is  a  cotniition  that  its  use  by  any  other  person  will 
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operate  as  a  forfeiture.  Suppose  that  A  holds  such  a  ticket, 
which  he  desires  to  transfer  to  B,  and  they  go  together  to  the 
office  of  the  railroad  company,  and  A  transfers  the  ticket  to 
B,  and  the  company  indorses  its  consent,  B  paying  the  value 
represented  by  the  unused  strip  for  the  transfer.  Could  the 
railroad  company  be  afterwards  heard  to  say,  as  against  B, 
that  A  had,  before  the  transfer,  forfeited  the  contract,  even 
though  it  had  no  knowledge  of  the  breach,  and  therefore  the 
contract  was  void  as  to  B?  Certainly  not  By  consent,  a 
new  contract  between  the  company  and  B  is  created.  The 
company  has  agreed  with  B  that  tho  unused  coupons  are  good 
in  his  hands.  The  company  cannot  be  said  to  have  waived 
that  which  it  had  no  knowledge  of,  but  it  has  waived  the 
right  as  against  B  to  insist  upon  A's  infirmities,  whatever 
they  may  have  been.  The  contract  which,  prior  to  the  trans- 
fer, was  personal  with  A  has  ceased,  and  has  become  per- 
gonal with  B.  B  does  not  agree  that  A  has  not  violated  iti 
provisions,  but  only  that  he  will  not.  Insurance  contracts 
are  peculiar,  and  hence  rules  applicable  to  other  contracts  are 
applicable  to  them  only  so  far  as  the  provisions  are  analogous. 

When  a  party  to  a  non-assignable  instrument,  representing 
upon  its  face  an  unearned  value,  consents  to  its  transfer  with- 
out reservation,  and  the  assignee  in  good  faith  pays  value  for 
such  transfer,  the  party  consenting  cannot  be  heard  to  set  up 
mental  reservations  or  prior  breaches  which  were  unknown 
to  either  party.  The  rule  applicable  to  the  transfer  of  an 
assignable  contract  has  no  application  to  such  contracts.  The 
consent  to  the  assignment  imported  validity.  The  right  to 
withhold  or  grant  it  is  for  the  benefit  of  the  insurer.  It  has 
its  burdens  as  well  as  its  advantages.  The  application  for 
consent  is,  in  effect,  one  for  a  contract  of  indemnity  to  the 
assignee.  It  affords  an  opportunity  to  the  company  to  ex- 
amine the  risk,  or  to  inquire  as  to  the  title  or  interest  to  be 
insured,  or  as  to  whether  there  had  been  any  other  change  in 
risk  or  title.  Had  defendant  done  so,  and  refused  its  consent, 
plaintiff  would  have  been  in  a  position  to  retain  or  recover 
the  consideration  paid,  and  to  seek  indemnity  elsewhere.  It 
18  too  late  now,  after  the  loss,  to  set  up  the  changed  conditions. 

It  may  be  said,  too,  that  at  the  time  of  the  application  for 
tho  consent  of  the  company  to  the  assignment,  plaintiff  in- 
farmed  the  company  that  Hough  had  assigned  his  interest  in 
the  property  to  him.  That  was  sufficient,  of  itself,  to  put  the 
company  upon  Inquiry. 
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Defendant  insists,  further,  that  inasmnoh  as  plaintiff  had 
commenced  proceedings  against  Stevens  before  a  circuit  court 
oommissioner  to  recover  possession  of  the  premises,  the  policy 
was  invalidated  thereby.  The  policy  contained  a  provision 
that,  ^i{  the  title  or  possession  be  now  or  hereafter  become  in* 
volved  in  litigation,"  the  policy  should  become  void.  Stevens 
was  clearly  in  default,  having  occupied  the  premises  for  twelve 
months,  and  paid  but  seventy-five  dollars,  whereas  he  had 
agreed  to  pay  twenty-five  dollars  per  month.  Plaintiff  had 
declared  the  contract  under  which  Stevens  occupied  void,  as 
he  had  the  right  to  do  under  the  contract  From  that  mo- 
ment Stevens  became  and  was  a  tenant  holding  over  without 
permission.  The  proceeding  to  recover  possession  was  predi- 
cated upon  these  provisions  of  the  contract.  It  cannot  be  con- 
tended that  the  provision  of  the  policy  referred  to  contemplated 
that,  in  the  event  that  proceedings  were  instituted  to  oust  • 
tenant,  the  policy  should  become  void.  This  provision,  taken 
in  connection  with  the  other  provisions  of  the  policy,  clearly 
relates  to  a  litigation  over  the  title  or  possession  of  the  assured. 

The  judgment  must  be  reversed,  and  a  new  trial  had,  with 
costs  of  this  court  to  the  plaintiSl 

The  other  justices  concurred. 


Imsdbablb  IifTBRBST.  —  A  purchaser  of  land  under  artieles  of  agreement 
haa  an  insarable  interest  in  buildings  on  the  land,  though  the  purchase* 
money  is  unpaid:  Imperial  etc  Ins,  Co.  ▼.  Dun/tam^  117  Pa.  St.  460;  2  Am. 
St.  Rep.  686,  and  note;  ^tfta  Fire  In»,  Co.  y.  Tykr^  16  Wend.  8S5;  30  An. 
Deo.  90;  Brewer  v.  Herbert,  30  Md.  301;  96  Am.  Dea  682;  Franklin  etc.  Ine, 
Co,  ▼.  Mankit  41  N.  J.  K  668;  29  Am.  Rep.  271. 

Eqititablb  Titlb  Givbs  ah  Insdbablb  Intbrbst:  Strong  v.  Mann/a/^ 
f»rer«'/fu.  Co,^  10  Pick.  40;  20  Am.  Dec.  607;  Hough  v.  City  eie.  Itu.  Co.,  29 
Conn.  10;  76  Am.  Deo.  681;  Oilman  v.  DwelUng-hmue  Ina.  Co.,  81  Me.  488. 

Insvbakcb  ~  Dbsoription  of  thb  Titlb  or  IiiTBaBST  of  thb  Absvrbdi. 
Failure  of  the  assured  to  disclose  the  nature  and  extent  of  his  interest  uk 
the  property  insured  will  not  avoid  the  polioy  in  the  aboenoe  of  fraud:  Morri' 
eon  y,  Tennessee  etc,  Ine.  Co.,  18  Mo.  262;  69  Am.  Dea  299;  Rtgge  r.  Com* 
mercial  MuL  Ins.  Co.,  125  N.  T.  7;  21  Am.  St.  Bep.  716;  Croee  t.  National 
etc  Ine.  Co.,  132  N.  T.  133. 

IirsUBAMOB  —  AflSIONMBNT  OF  POLIOT  —  RfaOTB  OF  ASSIONBB.  —  A  poHoj 

of  fire  insurance  is  a  personal  oontraot  with  the  assured  and  does  not  pass  to 
a  purohaser  unless  assigned  with  the  assent  of  the  insurer:  JBtna  F.  Ine.  Oo^ 
Y.  Tyler,  16  Wend.  385;  30  Am.  Dec  90;  bat  the  assignee  does  not  aoquire 
the  full  rights  of  an  assignee  of  a  ohose  in  action,  but  recovers  in  the  right 
of  the  parties  insured  and  not  in  his  own,  and  is  affected  by  the  subsequent 
acts  of  the  insured:  Hale  ▼.  Meehanice*  etc,  Ine,  Co.,  6  Qray»  109;  66  Am.  Deo. 
410;  Pupke  ▼.  Beeolute  Fire  Ine.  Co.,  17  Wis.  878;  84  Am.  Dea  754.  Thus 
where  a  policy  was  void  in  the  hands  of  the  assured  by  reason  of  misrepre« 
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■aBtaiion%  it  will  be  eqaany  Toid  in  the  hands  of  the  Msignee,  elthongh  the 
eompeny  Mseate  to  the  ewignmentt  Oiiiaetu^  Ins,  etc  Co,  ▼.  DoUt  86  Md. 
9^  6  Am.  Rep.  300;  uid  where  a  poliey  hae  been  rendered  Yoideble  by 
the  enoambranoe  of  the  property*  and  the  oompany,  without  knowledge  of 
the  enonmbraDce,  eonaente  to  an  assignment,  the  assignee  cannot  recover: 
9Uk  ▼.  State  Int,  Co,,  6S  Iowa»  578;  66  Am.  Rep.  866.  The  approval  of  aa 
assignment  by  the  oompany'a  agent  and  a  anbseqnent  acquiescence  of  the 
oompany  in  the  agents*  act  will  be  deemed  a  waiver  of  the  forfeiture  of  the 
pdlioy  which  the  assignment  would  otherwise  have  entailed  and  the  oper- 
ative force  of  the  policy  will  revive  in  the  hands  of  the  assignee:  Impei'ial  tte» 
/as.  Ce.  T.  Dunham,  117  Pa.  St  460|  8  Am.  8k  Bep^  686. 
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Ibbtaht  ViOE-paiitaiPAL  ov  Mastib*  whbit.  —  Where  an  assistant  road* 
master  of  a  railroad  oompany  has  the  exclusive  and  unnouditioual  con- 
trol of  all  the  men  engaged  upon  a  cei*tain  work  at  the  time  of  an  acci- 
dent, with  absolate  power  to  employ  and  discharge  them,  and  to  i99ne 
to  them  orders  which  they  are  bound  to  receive  and  obey,  and  lias  full 
management  and  control  of  the  work,  with  power  to  prescribe  the 
method  of  its  performance,  his  acts  are  the  acts  of  the  company,  and 
his  negligence  is  the  negligence  of  the  company,  for  which  it  is  legally 
responsible.  A  narrow  or  technical  construction  of  the  rule  of  respon* 
deal  tttpenor  is  not  in  harmony  with  recent  Michigan  decinions. 

POWSB  TO  EhPLOT  and   DiSOHARQB  OtHSB  SbBVANTS,    QuBSTIOff  ▲&  TO  — 

Importaht,  wusm.  — The  question  whether  or  not  a  servant  has  power 
to  employ  and  diicharge  other  servants  is  important  in  determining 
whether  or  not  he  is  to  be  deemed  a  superior  servant,  for  whose  acts 
the  master  is  held  liable,  although  it  is  not  necessary  to  show  it  by 
positive  proof  in  every  case. 

Vboliobiiob  Pn  si,  What  ul— To  require  a  gang  of  sixteen  men  to 
range  themselves  in  a  line  along  a  train  of  moving  cars,  and,  acting  as 
OQ6  man,  to  lift  from  the  ground  and  throw  upon  tlie  car  as  it  passes 
tliom  heavy  steel  rails,  and  then  to  run  fast  enough  along  the  uneven 
ground,  nsually  obeerved  along  the  side  of  a  railroad  track,  to  be  able 
to  have  the  next  rail  in  position  to  throw  on  the  car  of  the  moving 
train  at  the  proper  moment  as  it  passes,  at  least  without  notifying  a  new 
and  inexperienced  man  of  the  great  hazard  attending  the  performance 
of  snoh  work,  is  negligence  per  se. 

■▼IDSNOB,  ADMmioir  OT,  nut  Frsjudicial,  whbn.  —  Where  the  declare- 
tkm  in  aa  aotioo  for  negligence  claims  damagee  for  an  injury  to  the 
plamtiff*!  leg^  it  is  not  pp^i«dieial  error  for  the  court  to  permit  the 
^aintiff  to  be  asked  if  tlMre  is  anything  on  his  hip  which  indicates  the 
foroe  of  the  blow,  when,  npon  objection  being  raised,  his  counsel  states 
tiiat  the  testimony  is  offered  to  show  the  force  of  the  blow,  and  that  he 
waata  the  eoort  to  instract  the  jury  that  they  cannot  give  any  damages 
lor  aa  iajnry  to  the  hipw 

WnomMQA  nav  Cass  n  Bcnro  Pbosbcutbd  ov  Pbrcbntagb  not  Adhissi* 
^It  ia  not  error  for  the  trial  court  to  exclude  testimony  to  show 
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whetfitr  or  not  the  pUtofciff's  attorMj  m  m  aetion  for  negUgeneo  Im 
taken  the  ease  to  proeooate  on  a  peroMitage,  and  whether  or  not  ho  ia 
bearing  the  expense!  of  the  litigation. 

Edwards  and  Stewart^  Ashley  Pond^  and  Henry  Russell^  for 
the  appellant. 

HoweU  and  Carr,  for  the  plaintiff. 

DuRAND,  J.  This  cause  has  been  in  this  court  once  before, 
and  is  reported  in  87  Mich.  281.  The  record  in  that  case,  upon 
most  of  the  important  questions  raised,  was  substantially  the 
same  as  this,  and  the  principal  facts  upon  which  the  plaintiff 
has  based  his  suit  were,  of  course,  the  same.  We  will  therefore 
only  restate  generally  such  portions  of  the  facts  as  are  neoea- 
■ary  for  •  proper  consideration  of  the  questions  now  pre- 
sented. 

On  September  10,  1889,  Patrick  Cavenaugh,  who  had  been 
in  the  employ  of  the  defendant  as  a  section-foreman  for  nine- 
teen years,  and  who  had  charge  of  a  section  from  Dowagiac 
to  a  point  three  and  three-quarters  miles  east,  caused  the  em- 
ployment of  the  plaintiff  as  a  regular  section-hand.     On  the 
eleventh  day  of  September,  1889,  and  being  the  second  day  of 
plaintiff's  employment,  the  gang  of  men  in  which  plaintiff 
was  working,  together  with  other  men  in  the  employ  of  the 
defendant,  including  the  section-foreman,  were  put  to  work 
loading  rails  on  a  moving  train  of  flat  cars,  operated  by  de- 
fendanty  under  the  direction  of  Patrick  Wahl,  an  assistant' 
road-master  of  the  defendant  railroad,  and  which  position  be 
had  held  for  upwards  of  twenty  years.    The  men,  of  whom 
the  plaintiff  was  one,  were  placed  upon  opposite  8i<]es  of  the 
car,  so  as  to  provide  for  about  sixteen  men  to  each  rail;  and 
it  became  their  duty,  under  the  order  and  direction  of  the 
assistant  road-master,  to  lift  and  throw  the  rails  upon  the  flat 
oars  as  they  were  passing.   As  soon  as  a  rail  had  been  thrown 
upon  a  car,  the  men  were  expected  to  run   ahead  to  the 
next  rail,  and  have  it  in  position  to  throw  upon  the  car  as 
soon  as  it  came  along.    The  train  was  kept  moving  at  a  rate 
of  speed  variously  estimated  at  from  one  to  four  miles  an 
hour;  but  whatever  the  rate  of  speed  was,  it  was  fast  enough 
to  require  the  men  to  use  a  great  deal  of  expedition  in  order 
to  throw  on  the  rails  and  keep  up  with  the  moving  train.   The 
rails  weighed  from  six  hundred  to  seven  hundred  poands, 
and  in  consequence  of  the  method  employed  the  work  was 
hard|  and  required  every  man  to  move  quickly  and  with  pre* 
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cision,  so  as  nol  to  interfere  with  the  rest  of  the  men  in  their 
attempt,  and,  while  acting  in  unison,  to  reach  each  rail  and 
be  in  position  to  throw  it  on  the  passing  car  at  the  proper  in- 
stant of  time  in  itf  passing.  While  engaged  in  thin  work,  a 
rail  fell  or  bounded  back  off  the  oar,  and  fell  npon  the  plain- 
tiff's  leg  and  crashed  it,  so  that  it  had  to  be  amputated  be* 
low  the  knee. 

The  plaintiff  claims,  and  we  think  the  record  fully  sustains 
him,  that  he  was  exercising  due  care  upon  his  part  at  the 
time  of  the  accident  Especially  is  this  so  when  his  inex- 
perience, his  lack  of  knowledge  of  the  danger  to  which  he  was 
subjected,  and  the  extremely  hazardous  method  employed  by 
the  defendant  in  causing  the  work  to  be  done,  are  ccnsidered. 
Although  entirely  without  knowledge  of  the  danger  to  which 
he  would  be  subjected,  no  special  imformation  or  warning  was 
given  him  by  the  assistant  road-master,  Mr.  Wahl,  beyond  that 
given  to  all  the  men,  which,  as  testified  to  by  defendant's  wit- 
ness, Section-Foreman  Cavenaugh,  was  that  '^  he  wanted  the 
men  east  of  Dowagiao  to  go  on  the  north  side,  and  the  men 
west  of  there  to  go  on  the  south  side,  and  he  wanted  eirery  one 
of  them  to  take  care  of  themselves  that  day,  and  he  didn't 
want  no  man  to  get  hurt^ 

The  court  submitted  to  the  jury  the  entire  question  of  want 
of  knowledge  on  the  part  of  the  plaintiff  of  the  danger  of  at- 
tending the  work,  as  well  as  the  question  of  any  want  of  care 
or  of  any  contributory  negligence  upon  his  part,  in  an  entirely 
fair  and  impartial  manner,  and  they  having  settled  that 
question  in  his  favor,  we  cannot  disturb  it  even  if  we  were 
disposed  to  do  so. 

The  defendant  alleges  error  in  that  the  court  charged  the 
jury  that  the  master  was  represented  by  Patrick  Wahl,  the 
assistant  road-master,  who  was  in  charge  of  the  work;  that 
the  defendant  was  responsible  for  his  management  of  the 
work,  and  that  his  negligence  was  the  defendant's  negligence. 
Under  the  case,  even  as  made  by  the  defendant  we  think  the 
court  was  right  in  so  instructing  the  jury.  It  is  too  clear  to 
admit  of  argument  that  the  assistant  road-master,  Wahl,  had 
the  exclusive,  unconditional  control  of  all  the  men  engaged 
upon  this  work  at  the  time  of  the  accident  He  had  charge 
of  and  directed  the  method  of  its  performance,  and  while  it 
does  not  appear  that  he  personally  had  anything  to  do  with 
employing  plaintiff  in  the  first  instance,  yet  his  authority  was 
BO  great  that,  at  least  while  engaged  in  this  particular  work. 
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he  even  had  control  and  direction  over  the  section-foreman, 
Mr.  Gavenaugh,  who  did  employ  the  plaintiff,  and  who  also, 
as  representing  the  defendant,  acted  in  accordance  with 
Wahl's  instructions  in  reference  to  the  work  and  method  of 
its  performance.  Under  the  facts  shown  by  this  record  it  is 
apparent  that  Mr.  Wahl,  as  assistant  road-master,  had  not 
only  full  power  to  direct  and  control  the  work  and  prescribe 
the  method  of  its  performance^  but  that  he  did  so,  and  in  ad- 
dition that  his  judgment  as  to  what  men  should  be  employed, 
and  when  or  how  long  their  employment  should  continue,  or 
when  a  man  should  be  discharged  from  such  employ ment^ 
was  absolute,  or  as  nearly  so  as  it  is  possible  for  a  master  to 
confide  a  power  of  that  sort  to  an  agent  to  perform  for  him. 
To  hold  otherwise  would  be  to  close  our  eyes  to  conditions 
patent  to  everybody  in  all  the  ordinary  business  affairs  of  life. 
It  is  evident  that  the  plaintiff  and  all  the  other  section*hands, 
including  the  section-foreman,  looked  upon  Wahl  as  the  abso- 
lute manager  and  controller  of  the  work,  and  from  whom  they 
received  their  orders  and  whom  they  were  bound  to  obey. 
Under  these  circumstances,  we  must  hold  that  the  act  of 
Wahl  was  the  act  of  the  defendant  A  narrow  or  technical 
construction  of  the  rule  of  respondeat  superior  is  not  in  har- 
mony with  the  more  recent  decisions  on  that  point,  especially 
in  this  state.  In  the  well-considered  case  of  Harrison  v. 
Detroit  eU.  R.  R.  Co.^  79  Mich.  409, 19  Am.  8t  Rep.  180,  this 
court,  in  an  opinion  written  by  Mr.  Justice  Longi  unani- 
mously say:  — 

*'  It  is  difficult  to  lay  down  any  general  rule  which  shall 
determine  all  cases.  •  •  •  •  The  tendency  of  modem  adjudi« 
cations  is  more  and  more  to  relax  the  rule  that  those  who  are 
engaged  in  the  same  common  enterprise  or  business  are  fel« 
low-servants,  especially  if  it  can  be  pointed  out  that  the  one 
in  fault  occupies  some  higher  grade  or  more  power  than  the 
party  injured.  •  •  •  .  Some  general  rules  may,  however,  be  laid 
down  which  in  many  instances  may  serve  as  a  guide  in  the 
determination  of  the  question.  It  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the  ^^offending  or  injured  servant^ 
but  it  is  to  be  determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant  If  it  is  an  act  that  the 
law  imposes  the  duty  upon  the  part  of  the  master  to  perform, 
then  the  offending  employee  is  not  a  feUow-servant^  but  a  sn* 
perior  or  agent,  for  whose  acts  the  master  is  held  liable. 

^  Again,  if  the  master  has  delegated  to  a  servant  or  em- 
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ployee  the  care  and  management  of  the  entire  busineu,  or  a 
distinct  department  of  it,  the  situation  being  such  that  the 
anperior  servant  is  charged  with  the  performance  of  duties 
towards  the  inferior  servant  which  the  law  imposes  upon  the 
master,  then  each  superior  servant  stands  in  the  place  of  the 
master,  and  the  rule  of  respondeat  superior  applies.'' 

While  we  do  not  hold  that  it  is  necessary  to  show  it  by 
positive  proof  in  every  case  of  this  kind,  yet  the  question  of 
whether  or  not  the  servant  has  power  to  employ  and  discharge 
other  servants  is  important  in  determining  whether  or  not  he 
is  deemed  to  be  a  superior  servant,  for  whose  acts  the  master  is 
held  liable:  Chapman  v.  Erie  Ry  Co.,  66  TH.  Y.  679;  Kaneae 
Pac.  Ry  Co.  v.  Salmon,  11  Kan.  83. 

The  same  doctrine  is  asserted  in  an  opinion  by  Mr.  Justice 
Cooley  in  Quiney  Mining  Co*  v.  Riits,  42  Hich.  39,  who  cites 
in  support  of  the  position  taken:  Albro  v.  Agawam  Canal  Co,^ 
6  Cush.  75;  Me  Andrews  v.  Bums,  89  N.  J.  L.  117;  Malone  v. 
Hathaway,  64  N.  Y.  9;  21  Am.  Rep.  573;  Hard  v.  Vermont 
etc.  R.  R,  Co.,  82  Vt.  473.  The  same  principle  was  again  laid 
down  by  thia  court  in  Ryan  v.  Bagaley,  50  Mich.  179;  45  Am. 
Rep.  35;  and  in  Brown  v.  OUehrisi,  80  Mich.  56;  20  Am.  St 
Rep.  496. 

We  think  the  rule,  as  stated,  may  now  be  considered  as  set- 
tled law  in  this  state,  and  we  are  not  disposed  to  depart  from 
it.  This  disposes  of  all  the  assignments  of  error  relating  to 
this  question.  We  again  hold,  as  was  held  in  Palm^  v.  Michi' 
gan  etc.  R.  R.  Co.,  87  Mich.  281,  that  Wahl  stood  in  the  place 
of  the  master,  and  the  defendant  is  liable  for  his  negligent 
acts. 

That  the  method  of.  doing  the  work  as  directed  by  him  was 
an  extremely  dangerous  one,  hardly  requires  proof.  It  is  self* 
evident.  To  require  as  large  a  gang  of  men  as  he  had  under 
his  control  at  the  time  of  the  accident  to  range  themselves  in 
line  along  a  train  of  moving  cars,  and,  acting  as  one  man,  to 
lift  from  the  ground  and  throw  upon  the  car  as  it  passed  one 
of  these  heavy  steel  rails,  and  then  to  run  fast  enough  along 
the  uneven  ground,  usually  observed  along  the  side  of  a  rail- 
road track,  to  be  able  to  have  the  next  rail  in  position  to  throw 
on  the  car  of  the  moving  train  at  the  proper  moment  as  it 
passed,  at  least  without  notifying  a  new  and  inexperienced 
man  of  the  great  hazard  attending  what  we  are  happy  to  be 
able  to  say  from  the  testimony  was  quite  an  unusual  require- 
ment, is  in  our  opinion  negligence  per  m.    Under  these  cir- 
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cumstances  defendant  is  liable  for  the  injury  resulting  to  the 
plaintiff,  unless  he  was  wanting  in  due  care  or  was  guilty  of 
some  contributory  negligence  upon  his  part,  and  which  fad 
was  settled  in  his  favor  by  the  jury  upon  the  trial  of  the  case. 

Some  questions  were  raised  upon  the  trial  in  relation  to  the 
admission  or  rejection  of  certain  testimony,  but  under  the  view 
we  have  taken  most  of  them  become  unimportant. 

Upon  the  trial  the  plaintiff  was  asked,  *'  Is  there  anything 
on  your  hip  now  that  indicates  the  force  of  the  blow? ''  This 
was  objected  to  by  the  defendant's  counsel  for  the  reason,  as 
stated  by  him,  *^  that  injury  to  the  hip  is  not  in  issue,  and 
the  declaration  only  claims  for  an  injury  to  plaintiff's  limb"; 
upon  which  plaintiff's  counsel  said:  *' We  don't  claim  dam- 
ages for  it.  1  introduce  it  for  the  purpose  of  showing  the  force 
of  the  blow  and  the  manner  it  was  inflicted,  as  bearing  on 
the  question  of  how  the  rail  came  off.  •  •  •  •  I  want  the  court 
to  say  to  the  jury  that  they  cannot  give  any  damages  for  an 
injury  to  the  hip."  Whereupon  the  court  overruled  the  ob- 
jection, and  permitted  the  witness  to  answer.  Under  the 
statement  made  by  plaintiff's  counsel,  we  are  not  disposed  to 
thiuk  that  the  action  of  the  court  was  erroneous,  or  if  it  were^ 
that  it  was  prejudicial  error. 

The  defendant  also  claims  error  because  the  trial  judge  re- 
fused to  permit  testimony  showing  whether  or  not  plaintiS^s 
counsel  had  taken  the  case  to  prosecute  on  a  percentage,  and 
whether  or  not  he  was  bearing  the  expenses  of  this  litigation. 
In  this  the  judge  was  right,  and  the  matter  is  ruled  by  RipUjf 
V.  Seligman,  88  Mich.  177,  and  Denman  v.  Johnaton^  85  Mich. 
387. 

Error  is  is  also  claimed  because  certain  remarks  made  bj 
plaintiff's  counsel  in  his  argument  to  the  jury  which  might 
tend  to  prejudice  them,  and  induce  them  to  give  plaintiff 
larger  damages  than  they  should.  We  do  not  say  but  that 
there  might  be  cases  where  this  contention  would  be  of  force, 
but  we  do  not  think  that  that  effect  was  produced  in  this  case. 
The  defendant's  counsel  used  language  quite  as  much  calcu- 
lated to  produce  an  opposite  result;  and  if,  in  the  heat  of  the 
argument,  the  counsel  for  the  respective  parties  slightly  over* 
stepped  the  bounds  of  professional  license  in  the  discussion 
of  the  various  and  important  questions  they  were  presenting^ 
we  do  not  think  that  in  this  particular  case  there  was  prejup 
dicial  error. 

We  have  carefully  examined  the  able  and  exhauttlTS  brief 
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of  the  learned  eonneel  for  the  defendant,  and  we  fail  to  find 
anything  which  can  be  considered  as  reversible  error.  Upoa 
all  questions,  where  the  defendant  was  entitled  to  it,  the  cir* 
cuit  judge  rither  submitted  them  in  the  language  employed 
by  counsel,  or  as  nearly  in  that  language  as  can  reasonably 
be  expected,  and  this  is  sufficient  to  sustain  the  charge  as 
given. 

It  follows  that  the  judgment  must  be  affirmed*  with  eosta. 

The  other  justices  concurred. 

Haatu  AtTD  SsKTAVT— >yiOB-ntiHOiPAL.  —  A  roadoOiatior  iHio  bas  gMi* 
tnX  charge  of  a  dmnan  of  a  railroad  and  of  Ibo  asctioa-baQda  at  wock 
tbareooy  with  powar  to  employ  and  discharge  them,  ia  not  a  fellow-servaa^ 
bat  the  repreaentative  of  the  oompaoy:  BarrUon  ▼.  Detroit  etc  B,  i?.  C^, 
79  Mieh.  409;  19  Am.  8t»  Hep.  180.  The  power  of  employing  and  diseharging 
men  was  referred  to  aa  one  of  the  tests  for  determining  whether  aa  employee 
Is  a  ▼iee-principal  or  not»  in  the  following  cases:  Brothen  t.  CoyiMer,  62  Mo| 
S78;  14  Am.  Rep.  424;  Mit-JuUl  v.  Robinsoti,  80  Ind.  281;  41  Am.  Rep.  812. 
OunterY.  Oranilevilie  Mfg.  Co,,  18  &  C.  262;  44  Am.  Rep.  573;  Wilton  r. 
WilUmantie  Linm  Co.,  50  Conn.  433;  47  Am.  Rep.  653;  Taylor  t.  EvanmUi 
etc  R.  R,  Co.,  121  Ind.  124;  16  Am.  St  Rep.  372;  Husaey  v.  Coger,  112  N.  T. 
614;  8  Am.  8t.  Rep.  787;  Harrmm  v.  DetraU  etc  R,  R.  Co.,  79  Mich.  409; 
19  Am.  8t.  Rep.  180;  M  v.  Northfru  Pac  R,  R.  Co.,  1  N.D.  336;  28  Am. 
St.  Rep.  621;  Orman  ▼.  Mannix,  17  CoL  564;  31  Am.  St  Rep.  340;  Jutttke 
T*  Pennsylvania  Co,,  130  Ind.  321.  In  Texas  this  power  seems  to  be  regarded 
aa  a  ooodnsive  test  that  the  servant  ia  a  vice-principal: 'ifMfotfW  Pac  R^y 
Oc  T.  White,  75  Tez.  4;  16  Am.  8t  Rep.  867;  Nix  v.  Textu  Pac  R*y  Oo^  88 
Tex.  473;  27  An.  St.  Rep.  897.  As  to  who  ara  priaoipak  generally,  sea 
note  to  Admm  v.  Irom  CUff*  C^  18  Anu  St  Rep.  455-45& 
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[n  mCHIOAM,  420.] 

▼aluablI  Doq,  Exluno  ov,  mot  JusriTiBD,  WHXN.  —  The  law  does  not  ]«» 
tify  one  in  killing  his  neighbor's  valnabla  dog  because  the  auiuial  haa 
left  tracks  on  hia  freshly  painted  porch,  has  been  found  on  one  occasion 
in  his  henhouse,  and  has  come  arouud  his  house  at  night,  chased  oata 
into  the  trees,  and  barked. 

Talux  or  Doo,  Tistimout  Aomissiblb  to  Phots.  —In  an  action  to  recover 
damagea  for  tha  kilUngof  %  ahopherd  dog,  chiefly  valuable  for  his  ability 
to  herd  oatUe  and  hone%  farmera  who  know  the  characteristics  and 
qualities  of  the  dog,  and  the  value  of  such  an  animal  to  a  farmer  who 
kaepa  atock,  may  testify  as  to  his  value. 

IVani  H.  Rutter  and  Julian  0,  Dickinson^  for  the  appellant 
Jmnes  H.  Pound  and  John  F.  CuUon^  for  the  plainiiflL 
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Obart,  J.  Defendant  shot  the  plaintiff^a  dog.  Plaintiff 
broaght  suit  in  justice's  court,  and  recovered  verdict  and 
judgment  for  fifty  dollars.  Defendant  appealed  to  the  circuit 
court,  where  another  jury  gave  him  a  verdict  of  seventy-five 
dollars,  and  the  defendant  appealed  to  this  court  The  court 
below  instructed  the  jury  that.the  defendant  was  not  justified 
in  killing  the  dog,  and  that  the  only  question  for  them  to  de» 
termine  was  the  value  of  the  dog. 

1.  The  charge  was  correct  The  defendant  one  morning 
saw  the  dog  in  front  of  his  house,  and  found  that  he  had  left 
some  tracks  on  his  freshly  painted  porch.  He  thereupon  pro- 
cured  his  gun  and  shot  the  dog.  Defendant's  wife  testified 
that  one  night  she  found  the  dog  in  the  henhouse;  but  no 
damage  was  done,  except  that  the  next  morning  she  found 
one  egg  broken.  The  only  other  justification  ofiered  for  kill- 
ing the  dog  was  that  he  came  around  the  defendant's  house  at 
night,  chased  cats  into  the  trees,  and  barked.  Defendant 
knew  that  plaintiff  owned  the  dog,  but  never  informed  him 
that  the  dog  gave  him  any  annoyance.  The  law  does  not 
justify  one  in  killing  his  neighbor's  valuable  dog  under  these 
circumstances.  It  might  as  well  be  contended  that  it  is  jus- 
tifiable for  one  to  shoot  a  neighbor's  horse  because  he  is  in  the 
habit  of  breaking  into  his  inclosure,  or  making  a  noise  around 
his  house  at  night 

2.  The  dog  was  a  shepherd  dog,  and  was  chiefly  valuable 
for  his  ability  to  herd  cattle  and  horses.  The  plaintiff  test  i* 
fied  to  the  characteristics  and  qualities  of  the  dog,  and  his 
ability  to  herd  cattle  and  horses.  Several  other  witnesses  also 
testified  as  to  their  knowledge  of  the  dog,  and  what  they  had 
seen  him  do.  These  witnesses  were  all  farmers,  and  of  course 
knew  the  value  of  such  a  dog  to  a  farmer  who  kept  stock. 
These  witnesses  were  permitted,  under  objection,  to  testify  to 
the  value  of  the  dog.  It  is  insisted  by  the  defendant  that  this 
was  not  a  case  for  an  expression  of  the  opinion  or  the  judg- 
ment of  witnesses  as  to  value,  and  that  the  value  of  a  dog  can 
be  shown  only  by  giving  testimony  of  his  qualities,  and  that 
the  jury  must  make  their  estimate  from  such  testimony,  un- 
less it  be  shown  that  the  dog  in  question  possesses  a  market- 
able value,  from  the  fact  that  he  belongs  to  some  peculiar 
breed,  or  that  he  possesses  some  peculiar  qualities  which  reih 
der  him  salable  at  some  approximately  regular  price.  To 
sustain  this  doctrine,  defendant's  counsel  cite  Dxmlap  v.  Sny 
dsTi  17  Barb.  661;  Brown  v.  Hoburger^  62  Barb.  15;  Smiik  v; 
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Oriiwddy  16  Hao,  278.  These  cases  expressly  overrule  the 
ease  of  Brill  y.  fiagUry  28  Wend.  856.  We  cannot  concur  in 
ibm  doctrine  of  these  cases.  It  is  not  necessary  that  personal 
property  must  have  a  market  value  in  order  to  render  such 
opinions  competent.  The  value  of  a  horse  depends  upon  his 
qualities  for  fiEurming,  or  trotting,  or  family  use,  or  for  many 
other  kinds  of  work.  Clearlyi  jurors  who  were  not  farmers 
would  not  be  competent  to  determine  the  value  of  a  farm 
horse,  simply  from  a  description  of  the  horse,  statements  of 
the  work  he  will  do,  and  the  qualities  he  posEesses.  No  doc- 
trine is  better  settled  than  that  in  such  case  the  evidence  of 
farmers  who  know  the  value  of  such  horses  is  competent  to 
aid  the  jury  in  determining  the  value*  This  principle  applies 
with  equal  force  to  the  case  of  a  shepherd  dog,  whose  value, 
like  that  of  a  horse,  depends  upon  his  qualities.  One  may 
testify  to  the  value  of  land,  although  it  has  no  market  value: 
8t  LouU  etc  Ry  Co.  v.  Chapmai^  88  Kan.  807;  5  Am.  St  Rep. 
744. 
Judgment  affirmed. 

HcGrath,  G.  J.,  Long  and  MontqombbTi  JJ.,  concurred. 
DuRAND,  J.y  did  not  sit. 

Anhcals— Valuablb  Doo  — Kiluno  ov  hot  JnannsD,  wBiir.^Jiii. 
tification  M  %  defenaa  to  an  aetioa  for  killing  a  dog  ia  not  aatabliahed  by 
■bowing  tba  animal  to  baTo  bean  merely  troablesome  at  times,  unless  his 
diapoaiUon  was  snob  as  to  render  bim  a  nnisanoe  to  tbe  oommnnity:  DofUon 
V.  MiMkt  4  Der.  ft  &  146;  82  Anu  Deo.  677,  and  note.  Where  one  kills  a 
dog  whieh  ia  oa  bia  premisea,  but  doing  no  damage^  be  ia  liable  to  the  owner 
Inanaationof  treapaaa:  BretUw.  £lni&i^  OOIU.  211;  14  Am.  Rep.  36.  In  the 
ease  of  Simnumd§  t.  Boime$t  61  Conn.  2;  the  defendant  waa  bold  to  be  jnsti- 
iad  in  killing  a  dog  for  sleeping  npon  a  bed  of  young  plants  in  bia  garden 
and  aerionsly  injuring  tbem.  A  dog  whieb  ia  in  tbe  habit  of  haunting  tbe 
dwoUing-bouaa  of  another  by  day  and  night»  and  which  by  barking  and  bowl* 
ing  distnrba  the  peace,  ia  a  nuisance^  and  if  necessary  may  be  killed:  Woo{f 
T.  Ohalker^  Zl  Conn.  121;  81  Anu  Dea  176,  and  note. 

AraiALS — BviDSircs  or  Valitb  ov  Dogs.  — The  ralne  of  a  dog  may  be 
aither  his  OMrkat  Talva  or  soma  speoial  ralua  to  bia  owner,  to  be  ascertained 
by  wfar—oa  to  Iha  asafnlneaa  and  services  of  the  dog:  ffeUigmaiiM  v.  i?oie,  81 
Tex.  fVi  18  Am;  M.  Bap^  884;  8taU  t.  McDttfU,  84  N.  H.  628;  68  Am.  Deo. 


616  Haibi  «•  Ohio  PARmnts'  Ins.  Co.  [Mich. 


Hairb  t;.  Ohio  Farmkrs*  Insuranob  Company. 

[98  MICBZOAK.^SL] 
iMVRAirGB  COMFAHT    BOVIID   BY    ITS  AoXMx'ft  EjfOWLBDOl   GW  TiTLI   TO 

Fbopk&tt  Insurkd.  —  Where  a  widow  insarei  property  1>elongiiig  te 
the  minor  betrt  of  her  deeeoed  htnliaiid,  nunking  tlie  applioetioii  in  tiieir 
behalf,  tiny  hariiig  m  gvardka,  wherein  ahe  etataa  that  tkej  own  tt* 
properly  ia  fee-eiaple  aad  that  it  i»  mMoenmbeced,  the  only  daim 
againat  the  property  being  her  dower  interest,  and  the  compaoy's  agent 
having,  at  the  time  be  accepts  the  premiam  and  issues  the  policy,  foil 
knowledge  of  snch  dower  interest;  his  knowledge  is  the  knowledge  ef 
IIm  oonpany  and  binding  vpon  it»  and  it  omnot  repndiata  the  eontrael 
after  a  loaa  oeeucas  nor  la  snoh  policy  ferCaiCed  by  the  fact  that  she 
■nbaeqnently  inaorea  her  dower  interest  in  the  property  in  another  oom- 
pany.  In  order  to  assert  a  forfeiture  of  an  insuranoa  policy  on  the 
ground  of  double  insurance,  tiie  second  policy  must  hare  been  made  to 
the  same  persone  msBitioMed  in  tin  first  pali^»  and  an  fte  sama  inteaert 
in  the  same  property^ 

Butterfield  and  Keeney^  fbr  (Sie  appellant. 

T.  /•  (ySrien  and  J.  H.  Campbell,  for  the  plaintifll 

DuBAND,  J»  On  Jaaiiary  9;  1888,  the  defendant,  in  oonsid- 
eration  of  fifteen  dollars,  charged  as  a  premium,  issued  ita 
policy  of  insurance  to  the  heirs  of  the  estate  of  Eugene 
Weatherwaz,  insuring  them  for  three  years  against  loss  or 
damage  hy  fire  to  the  amount  of  fifteen  hundred  dollars,  being 
one  thousand  dollars  on  a  dwelliDg-house  and  five  hundred 
dollars  on  a  barn,  utuated  on  property  which  was  owned  by 
Bugene  Weatherwax  at  the  tizne  of  hia  death.  He  died  in- 
testate,  and  at  the  time  of  his  d^ath  he  left  surriving  him  aa 
his  sole  heirs  his  two  children,  Don  E.  and  Jessie  E.  Weather- 
wax,  then  infants  of  tender  years,  to  whom  the  insured  prop- 
erty descended,  subject  to  the  dower  interest  of  his  widow« 
Mary  B.  Weatherwax.  The  widow,  with  the  advice  and  as- 
sistance of  relatives,  among  whom  was  the  uncle  of  the  chil- 
dren, J.  Weatherwax,  looked  after  the  children  and  their 
estate  as  any  prudent  and  Loving  mother  would  do.  The 
J.  Weatherwax  referred  to  was  the  agent  of  the  defendant 
company  at  the  time  the  policy  was  issued.  He  knew  the 
exact  condition  of  the  title,  and  that  the  two  children  spoken 
of  as  heirs  of  Bugene  Weatherwax  were  the  owners  of  the  fee 
of  the  property,  and  that  the  widow,  who  was  their  mother, 
owned  a  dower  interest  therein.  At  that  time  these  infanta 
had  no  legally  appointed  guardian,  and  the  application  for 
the  insurance  in  their  behalf  was  signed  by  the  mother,  under 
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the  advice  and  directioa  of  J.  WeatherwaZf  the  agent  of  the 
defendant  eompany. 

In  September,  1890,  Mary  E.  Weatherwaz,  by  the  advioo 
and  direction  of  a  Mr«  Hall,  who  was  her  mncle,  and  knew 
about  the  title  and  ccHiditiou  of  the  property,  and  who  was  at 
the  time  an  agent  of  the  Rochester  Grerman  Insurance  Com- 
pany, obtained  an  insurance  to  herself  on  the  property  above 
referred  to,  and  upon  other  personal  property  belonging  to 
her,  for  an  amount  not  exceeding  two  thousand  two  hundred 
dollars,  and  not  exceeding  the  interest  of  the  insured  in  the 
property  covered  by  the  policy. 

On  November  4,  1890,  the  barn  burned.  The  agent  of  the 
Rochester  German  Insurance  Company,  upon  hearing  of  the 
loss,  went  to  the  house  of  Mrs.  Weatherwax,  and  told  her  that 
he  did  not  think  his  company  was  obliged  to  pay  anything  on 
its  policy,  but  he  was  a  friend  of  hers,  and  wanted  no  trouble, 
and  he  would  return  her  the  premium,  and  pay  1350,  if  she 
would  accept  it,  and  cancel  the  policy  issued  by  the  Rochester 
German  Insurance  Company.  This  she  consented  to  do,  and 
the  matter,  so  far  as  that  company  was  ooncerned,  was  then 
and  there  ended. 

Proofs  of  loss  in  behalf  of  the  heirs  of  Eugene  Weatherwax 
were  made  and  presented  to  the  defendant  company,  and  it 
declined  to  pay  the  loss.  Herbert  Haire  was  then  duly  ap- 
pointed the  legal  guardian  of  the  infant  heirs,  Don  E.  and 
Jessie  E.  Weatherwax,  and  this  suit  was  brought  by  him,  as 
Buch  guardian,  to  recover  against  the  defendant  company  on 
the  policy  first  referred  to  for  the  loss  sustained. 

The  defendant  contends  that  the  policy  in  suit  is  void,  be- 
cause in  the  application  signed  by  Mary  E.  Weatherwax  she 
stated  that  the  heirs  of  Eugene  Weatherwax  owned  the  prop- 
erty in  fee-simple  and  that  it  was  unencumbered,  when  in 
truth  and  in  fact  she,  as  widow,  held  a  dower  interest  in  it; 
and  also  that  because  she  stated  in  the  proofs  of  loss  that  the 
subsequent  insurance  in  the  Rochester  German  Insurance 
Company  was  on  her  dower  interest,  and  that  she  had  not 
procured  any  insurance  upon  the  heirs'  interest  in  the  prop- 
erty subsequent  to  the  one  issued  by  the  defendant  company, 
the  policy  is  forfeited  under  a  clause  contained  in  it  which 
provides  that,  "Any  misrepresentation,  concealment,  or  false 
swearing  in  any  statement  or  affidavit  in  relation  to  loss 
or  damage  shall  cause  a  forfeiture  of  all  claims  under  this 
policy," 
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No  (TOBplcionB  circnmstauceB  were  developed  in  relation  to 
the  fire,  or  what  caused  it,  and  no  claim  that  it  was  not  a 
bona  fide  loss  was  made;  nor  was  there  any  contention  that 
the  loss  on  the  barn  did  not  equal  or  exceed  the  amount  for 
which  it  was  insured.  Under  these  facts  the  circuit  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  loss  on  the  barn  as  expressed  in  the  policy, 
amounting,  with  interest,  to  the  sum  of  1524.33.  The  defend- 
ant claims  error. 

We  think  the  circuit  judge  was  right.  The  heirs  of  Eugene 
Weatherwax,  to  whom  this  policy  was  issued,  were  the  owners 
of  the  fee.  There  was  no  encumbrance  upon  the  property 
The  only  claim  against  it  was  the  dower  interest  which  the 
widow  held  in  it,  and  of  which  the  agent  of  the  defendant  com« 
pany  had  full  knowledge  at  the  time  he  issued  the  policy  and 
accepted  the  premium  from  her  in  behalf  of  the  defendant. 
His  knowledge  must  be  considered  as  the  knowledge  of  the 
company,  and  binding  upon  it;  and  it  would  be  a  gross  in- 
justice to  permit  the  defendant  under  such  circumstances  to 
take  the  money  of  the  insured,  giving  them  to  understand  that 
the  insurance  is  valid,  and  when  a  loss  occurs  repudiate  the 
contract  because  of  a  technical  variance  from  its  conditions, 
but  of  which  it,  by  its  agent,  had  full  knowledge;  especially 
while  at  the  same  time  it  retains  the  money  paid  to  it  for  a 
supposely  valid  insurance.  Such  a  rule  would  be  unsafe  and 
inequitable,  and  would  enable  the  defendant  to  consider  the 
contract  good  in  so  far  as  it  contributes  to  its  advantage,  and 
to  repudiate  it  when  a  loss  occurs. 

Neither  do  we  think  the  policy  of  the  Rochester  Qerman 
Insurance  Company  to  Mary  B.  Weatherwax  avoids  the  policy 
in  suit  It  was  not  a  policy  to  the  heirs  of  Eugene  Weather- 
wax, and  so  far  as  appears  they  had  no  knowledge  of  it;  and, 
if  they  had,  it  would  not  have  deprived  them  of  their  rights 
under  this  policy.  They  could  not  prevent  her  from  obUiin- 
ing  insurance  upon  her  dower  Interest  in  this  property.  She 
had  a  right  to  do  so  if  she  chose,  and  it  must  be  held  as  well- 
settled  law  that,  in  order  to  assert  a  forfeiture  of  this  first 
policy,  the  second  policy  must  have  been  made  to  the  same 
persons  mentioned  in  the  first  policy,  and  on  the  same  inter- 
est in  the  same  property:  7  Am.  <fe  Eng.  Ency.  of  Law,  1016; 
Carpenter  v.  ContinenUil  Ins.Co.^  61  Mich.  635;  Ouezi  v.  AV10 
Hampshire  etc.  Ins,  Co.^  66  Mich.  98;  Hail  ▼•  Niagara  etc.  Ins. 
Oo^  93  Mich.  184;  anU  p.  497. 
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This  mnst  dispose  of  the  ease  in  favor  of  the  plaintiff. 
Some  points  were  raised  upon  the  trial  in  reference  to  the  ad- 
mission of  certain  testimony  offered,  but  as  under  the  view 
we  have  taken  they  are  immaterial,  they  will  not  be  noticed. 

The  judgment  of  the  circuit  court  will  be  affirmed|  with 
costs  of  this  court  ^^^ 

Ijftinuiiai— OoMPAirT  Boinn>  bt  Aobht's  Krowlvdob  is  to  Titlb  ov 
Propsbtt  iHsmiD.  —  An  insurer  u  affeoted  by  ito  agent's  kuowledge  of  the 
fact  that  the  inmired  Irailding  ■tood  on  leased  premises:  Ituurance  Co.  ▼. 
NtUiomal  Bank^  8S  Tenn.  869;  or  that  the  insured  haa  only  a  leasehold  inter- 
est in  the  bnildingi  on  the  whioh  the  poliey  is  issned:  Phihdelphia  Tool  Co. 
T.  BrUtk  Amerka  Aumr.  Co.,  182  Pa.  St.  286;  19  Am.  St.  Rep.  696,  and 
note.  See  note  to  BmIm  t.  Okh  efe.  /us.  Oi.,  16  Am.  St.  Rep.  818;  note  to 
Mtmk  V.  HoiM  IwL  Ca.^  9  Am.  8k  Rep.  16^  168;  noto  to  Btal  v.  Park  eie. 
/ns.  Oq^  82  Am.  Dea  722L 
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[98  MlCHlOAlf .  614] 

V  5i7BAffOB  PoLior  CoviRiNO  Propirtt  Owukd  bt  Two  Pirsoms  mat  be 
Rboovkrkd  rpOK  by  One,  whkm.  — Where  a  policy  of  inburance  covers 
property  owned  in  sereratty  by  two  persons  insored,  and  the  coinpany*s 
agent  who  issned  the  policy  had  knowledge  of  that  fact  at  the  time  of 
ito  issnanee,  one  of  the  owners  may  maintoin  an  action  in  his  own  name 
to  recover  for  a  loss  affecting  his  portion  of  the  property. 

^▲itbb  07  Conditions  or  Polict  of  Insubanob  bt  Aosnt. — Where  an 
iBsnrance  agent^  nnthorized  to  issne  policies  without  referring  the  ap- 
plioations  to  the  company,  fails  to  indorse  npon  a  policy  issned  by  him  a 
permission  granted  by  him  to  mortgage  the  insnred  property,  as  required 
by  the  provisions  of  the  policy,  such  failure  will  not  avoid  the  policy, 
the  agent  having  taken  an  active  part  in  procuring  the  money  for  which 
the  mortgage  was  given,  advised  in  regard  to  it,  and  assured  the  insured 
that  she  was  protected  by  the  policy,  notwithstanding  the  provision  of 
the  policy  that  no  agents  oflSoer,  or  other  representotive  of  the  company 
■hall  have  the  power  to  waive  any  provision  thereof  except  in  writing. 

Polict  or  Insubancb  Fillbd  Oot  bt  Aobkt  or  Compant  hot  Avoided 
BT  MissTATBMSNT,  WHKN.  —  Where  an  agent  of  an  insurance  company 
who  has  authority  to  issue  policies  without  first  referring  the  applica* 
tkms  to  the  oompany,  with  fnll  knowledge  of  the  amount  of  an  eneum* 
biaaoe  upon  the  property  insured,  fills  out  the  application  and  procures 
the  insnred  to  sign  it  without  reading  it  to  her,  the  company  cannot 
BTOid  the  policy  because  the  amount  id  Hm  enonmbranoe  is  greater  than 
that  Btoted  in  the  application. 

r.  E.  BarkwoHhf  for  the  appeflanL 
lMk§  8.  Mimtague^  for  the  plaintiffi 
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Lovo,  J.  Thifl  action  was  brought  upon  two  insorance 
policies.     Plaintiff  had  judgment.     Defendant  brings  error. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  court  found  substantially  that  the  plaintiff  was  the  owuer 
in  fee  of  a  fiarm  situate  on  sections  8  and  17|  in  the  township 
of  Putnam,  in  Livingston  County,  the  land  being  used  to- 
gether as  one  farm.  On  the  day  the  policies  were  issued  (June 
80,  1890)  there  was  situate  upon  that  portion  of  the  £arm  on 
section  8  a  dwelling-house  occupied  brjr  plaintiff  as  her  resi- 
dence, a  barn,  storehouse,  pigpen,  corn-house,  crib,  and  wheat- 
house;  and  upon  that  portion  of  the  farm  on  section  17  an- 
other barn.  These  barns  were  within  ten  rods  of  each  other, 
a  highway  running  between  them,  and  the  other  barns  were 
all  within  twelve  rods  of  the  bams;  both  barns  and  the  other 
buildings  being  used  for  general  farm  purposes.  The  plaintiff 
kept  upon  the  farm  stock,  tools,  and  implements,  and  had 
crops  and  produce  upon  it. 

On  the  above  day,  the  defendant  issued  its  two  policies,  — 
the  one,  No.  1440,  covering  barn  No.  1,  on  section  17,  to  the 
amount  of  $750,  and  barn  No.  2,  on  section  8,  at  $150;  and 
the  other  policy.  No.  1,441,  made  to  the  plaintiff  and  Mrs. 
Sophia  Webb,  and  covering  dwelling-house  No.  1,  household 
furniture,  barn   No.    1,  hay,  grain,  fodder,  and  seeds  while 
Uierein,  live-stock  while  therein,  and  again»t  lightning  on  the 
farm,  storehouse,  horse^barn,  hay,  grain,  and   fodder  while 
therein,  live-stock  while  therein,  and  against  lightning  on  the 
farm,  farming  implements,   wagons,  carriages,  and  harness 
while  in  barns  or  barn  insured,  dwelling-house  Na  2,  house- 
hold furniture  and  clothing  while  therein,  barn  No.  2,  hay, 
grain,  fodder,  and  seed  while  therein,  pigpen,  corn-house,  crib, 
wagon-house,  wagons,  carriages,  and  farm  tools  while  therein, 
and  the  wheat-house,  in  the  total  sum  of  $4,700.     A  writing 
was  indorsed  on  policy  1,441,  that  ^'it  is  understood  that 
produce  is  covered  in  barns,  in  granary,  in  crib,  and  hay 
stacks  within  twelve  rods  of  the  buildings.''     December  17, 
1890,  further  insurance  to  the  sum  of  eight  hundred  dollars 
was  placed  in  policy  No.  1,440,  ''on  produce  while  in  barn 
and  sheds,  the  same  being  the  barn  south  of  the  road  on  sec- 
tion 17,  and  designated  originally  in  said  policy  Na  1,440  as 
'  barn  No.  1  and  foundation.'  " 

At  the  date  the  policies  were  issued.  Governor  Felch  held  a 
mortgage  of  thirteen  hundred  dollars,  with  accrued  interest 
thereon  of  seven  hundred  doUarSi  on  the  twenty  acres  of  land 
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on  sectkm  17.  Oiie  Tbomas  BcirkeU  held  a  chattel  mortgage 
for  five  hundred  dollars,  given  bj  plaintiff  upoa  fifty  acres  of 
beans  then  growing  on  the  farm,  the  chattel  mortgage  being 
collateral  aod  additional  security  for  the  same  indebtednep^ 
ooverad  by  a  maizes tate  mortgage  held  by  Burkett.  Permie- 
motk  WBM  givem  apon  the  f  olioies  for  the  chattel  mortgage  of 
five  famidred  dollars,  as  additional  seottrityy  to  be  placed  on 
produce;  ^  kws,  if  any,  on  produce  payable  to  Thomas  Bur- 
kett, mortgagee,  as  his  interest  may  appear'';  and  upon  policy 
No.  1,441  was  indorsed:  '*  Loss,  if  any,  on  real  estate  payable 
to  Thomas  Burkett,  mortgagee,  as  his  interest  may  appear." 
Upon  policy  No.  1,440  was  indorsed:  **  Lees,  if  any,  on  real 
estate  payable  to  A.  Felch,  mortgagee,  as  his  interest  may 
appear."  August  15,  1890,  the  defendant,  through  its  agent, 
further  indorsed  upon  the  policies:  'Further  chattel  mortgage 
for  $700  permitted,  to  put  in  and  secure  crops,  but  1350  re- 
turned and  not  used.'' 

At  tiiB  date  the  policies  were  issued,  John  Dyer  held  a  bill 
of  sale  given  as  security  upon  certain  personal  property  owned 
by  the  plaintifil  This  was  dated  June  26, 1880,  and  was  to 
secure  the  sum  of  two  hundred  dollars.  On  the  day  the  policies 
were  issued,  Mr.  Morris,  the  agent  of  the  defendant  company, 
dictated  a  oew  bill  of  sale  to  secure  the  payment  of  the  same 
indebtedness  (o  Mr.  Dyer,  to  take  the  place  of  the  one  of  June 
26,  1890.  This  was  delivered  to  Mr.  Dyer,  and  the  old  one 
taken  vp.  Also,  on  the  date  the  policies  were  issued,  Enoch 
Smith  held  a  chattel  mortgage  given  by  the  plaintiff  to  him 
to  secure  the  payment  of  about  two  hundred  dollars.  Just 
what  personal  property  it  covered  is  not  shown.  October  9, 
1390,  the  plaintiff  gave  to  Smith'  a  new  chattel  mortgage  to 
take  the  place  of  the  one  last  mentioned,  and  to  secure  the 
same  indebtedness;  th^eby  mortgaging  to  him  a  horse,  a 
piano,  and  twelve  acres  of  growing  wheat.  The  horse  and 
piaoo  were  insured  by  policy  No.  1,441;  but  the  wheat  was 
still  gmwing  on  the  farm  at  the  time  the  fire  occurred,  and 
none  of  the  pfioperty  covered  by  this  mortgage  was  destroyed 
by  the  fire.  The  bill  of  sale  to  Dyer  and  the  mortgage  to 
ftoHb,  and  tlie  renewal  of  tlie  same,  were  known  to  defend* 
ant's  agent,  but  no  permissione  were  indorsed  on  the  policies 
fer  tin -same.  No  steps  were  takeo  by  the  company  to  cancel 
Ibe  polseaes  before  the  fire. 

Each  poKey  was  preceded  by  a  written  application,  which 
made  a  part  of  the  policy,  and  each  recited:  ^This  policy 
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la  baaed  upon  an  applicatloii  and  swrvey  of  ttie  property  on 
file,  which  ia  hereby  referred  to  aa  forming  a  part  of  ihia 
policy.** 

The  following  clauses  were  also  printed  in  and  made  a  part 
of  each  policy:  **If  the  property,  real  or  personal|  covered  by 
this  policy  be  or  become  encumbered  by  a  mortgage,  trust 
deed,  judgment,  or  otherwise,  this  entire  policy  shall  be  Toid, 
unless  otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereta" 

**This  entire  policy  shall  be  Toid  if  the  insured  has  oon- 
cealed  or  misrepresented,  in  writing  or  otherwise,  any  mate- 
rial fact  or  circumstance  concerning  this  insurance  or  the 
subject  thereof,  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein,  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance,  or  the  subject  thereof^  whether  before  or  after 
a  loss." 

^This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  .  •  .  •  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  •  •  •  •  or  if  the  subject  of  insurance  be  personal 
property,  and  be  or  become  encumbered  by  a  chattel  mortgaga** 

^'If  an  application,  survey,  plan,  or  description  of  property 
be  referred  to  in  this  policy,  it  shall  be  a  part  of  this  contract^ 
and  a  warranty  by  the  insured  as  to  material  facts.'' 

**This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provis- 
ions, agreements,  or  conditions  aa  may  be  indorsed  hereon  or 
added  hereto;  and  no  officer,  agent,  or  other  representative 
of  this  company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto;  and,  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written  upon  or  attached 
hereto;  nor  shall  any  privilege  or  permission  affecting  the  in- 
surance  under  this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached.** 

In  the  written  application  for  policy  No.  1,440  ooeuned 
the  question:  ^Is  the  property  encumbered?**  The  written 
answer  was,  *'Yes.**  Then  in  the  application  is  the  following 
question:  **If  so^  what  amount,  and  the  value  of  the  preni- 
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iiosf  **  The  written  answer  is,  **Thirteen  hundred  dollars,— 
eighteen  hundred  dolhurs/'  Bach  of  the  written  applications 
contains  thia  clause:  ^The  applicant  hereby  declares  and 
warrants  that  the  above  answers  and  statements  are  true, 
and  that  no  statement  contradictory  to  the  above  was  made 
to  or  by  the  agent  of  the  company,  and  he  agrees  that  this 
declaration  shall  be  the  basis  and  form  part  of  the  contract 
0r  policy  between  insured  and  the  company.'* 

January  I?.  1891,  a  fire  occurred  without  the  fault  of  the 
plaintiff,  which  destroyed  the  barn  mentioned  in  policy  No. 
1,440  as  ''barn  No.  1,"  and  a  large  amount  of  insured  per- 
sonal property,  oonsisting  of  hay,  cornstalks,  oats  cut  and 
stored,  harness,  farming  implements,  671  bushels  of  beans, 
straw  parUy  in  barn  and  partly  in  stack  within  twelve  feet 
of  the  barn,  beanpods  in  barn  and  shod  adjoining,  and  grain 
bags,  making  total  loss  under  both  policies  of  $2,848.19,  for 
which  plaintiff  had  judgment  The  value  of  the  bam  was  in 
excess  of  the  insurance. 

The  objections  to  the  proceeding  relate  entirely  to  the 
conclusions  of  law  reached  by  the  court  below,  upon  the 
grounds,  — 

1*  That  the  plaintiff  could  not  bring  suit  on  both  policies, 
joining  the  same  in  one  action  and  in  her  sole  name. 

2.  That  policy  No.  1,440  was  void,  because  the  amount  of 
the  Felch  mortgage  was  incorrectly  stated  in  the  application. 

8.  That  the  policies  were  void  because  the  chattel  mort- 
gages were  not  permitted  by  writing  indorsed  upon  them. 

It  appeared,  in  the  findings  of  the  court,  that  no  part  of  the 
property  belonging  to  Sophia  Webb  was  destroyed  by  fire. 
The  property  covered  by  policy  No.  1,441  belonged  partly  to 
the  plaintiff  and  partly  to  Sophia  Webb,  each  owning  in 
severalty  their  respective  shares,  although  the  property  thus 
secured  was  commingled  and  used  in  common  by  them  for 
farming  purposes.  The  only  question  bearing  upon  titie  to 
the  personalty  in  the  application  for  that  policy  was  addressed 
both  to  the  plaintiff  and  Sophia  Webb,  as  follows:  ^  Are  you 
the  absolute  owner  of  the  personal  property  to  be  insured  ? 
Afuwer.  Yes."  It  is  evident  that,  if  the  property  of  both  of 
the  insured  under  this  policy  had  been  destroyed  by  fire,  a 
joint  action  could  have  been  brought  by  them,  and  the  pro* 
ceeds  of  the  judgment  afterwards  apportioned  between  them 
acceding  to  their  respective  interests  in  the  property:  0081- 
Mr  Y.  Farmef^M  etc  In$.  Co^  46  Mich.  18.    In  the  above  case 
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it  was  said:  ^  Whea  the  entim  property  belongi  to  the  per- 
sons insured,  it  can  make  no  necessary  difference  to  the  in- 
surer in  what  way  their  interests  are  apportioned.  If  they 
deem  it  material,  they  should  inform  the  applicant  before  ao- 
ceptlng  his  money.'' 

In  the  present  case,  much  more  clear  is  it  that  the  insurer 
should  not  take  advantage  of  this  fact,  for  the  reason  that 
Mr.  Morris,  the  agent,  was  fully  informed  where  the  title  rested, 
and  had  assured  the  plaintiff  that  her  interests  were  fully  pro- 
tected under  the  policies.  Neither  was  the  answer  to  the  ques- 
tion in  the  application  as  to  title  of  the  personal  property 
contrary  to  the  true  state  of  facts.  Each  owned  in  severaltyt 
and  they  were  the  absolute  owners  of  it. 

It  is  contended:  1,  That  there  was  material  misstateniODt 
as  to  the  amount  of  encumbrance  on  the  real  property  in  pol- 
icy No.  1,440;  2.  That  the  placing  of  the  chattel  mortgages 
on  the  property,  without  the  written  permission  of  the  com* 
pany  indorsed  on  the  policy,  worked  a  forfeiture. 

It  appears  from  the  findings  of  the  court  below  that  Mr. 
l^Torris,  the  defendant's  agent,  was  clothed  with  full  power  to 
issue  policies.  He  took  the  applications,  approved  them,  and, 
without  forwarding  them  to  the  company,  at  once  issued  the 
policies,  having  lieen  furnished  with  blanks  for  that  purpose. 
Before  the  policies  were  made  out,  and  at  and  before  the  ap- 
plications were  made,  he  knew  of  the  Felch  mortgage  and  the 
accumulated  interest.  In  the  presence  of  the  insured  he  filled 
out  the  applications,  and  told  them  to  sign,  without  reading 
the  applications  to  them,  or  advising  them  of  the  contents. 
He  knew  all  the  facts  in  regard  to  the  mortgage  encumbrance, 
and  the  situation  of  the  personal  property  with  its  encum- 
brances. After  the  applications  were  made,  he  assured  the 
parties  that  they  were  fully  protected  under  the  policies.  He 
also  knew  of  and  permitted  the  additional  mortgages  to  Hmith 
and  Dyer,  and  advised  Mrs.  Beebe  in  the  execution  of  them. 
No  part  of  the  property  covered  by  the  Smith  and  the  Dyer 
mortgages  was  destroyed. 

It  is  contended,  however,  that  by  the  terms  of  the  policies 
the  plaintiff  cannot  be  heard  to  say  that  this  was  done  by  and 
with  the  full  knowledge  of  the  defendant,  as  by  the  terms  of 
the  policies  no  officer,  agent,  or  other  representative  of  the 
company  had  power  to  waive  any  provisions  or  conditioDS  of 
them,  except  such  as  by  the  terms  of  the  policies  might  be 
the  sobject  of  agreement  indorsed  on  them,  etc.    The  claim 
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is  made  that  this  principle  was  decided  in  Cleaver  r.  Trader^ 
Ins.  Co.,  65  Mich.  627,  8  Am.  St  Rep.  908.  In  that  case  the 
policy  provided  that  the  agent  ^has  no  authority  to  waive, 
modify,  or  strike  from  the  policy  any  of  its  printed  condi- 
tions; •  •  *  •  •  nor,  in  case  this  policy  sliall  become  void  by 
reason  of  the  violation  of  any  of  the  conditions  thereof,  has  ths 
agent  power  to  revive  the  same." 

The  question  involved  tbere  was  whether  the  taking  of  two 
thousand  dollars  additional  insurance  in  another  company 
avoided  the  policy.  Mr.  Quinn  was  the  agent  of  the  com- 
pany, and  the  plaintiff  claimed  to  have  spoken  to  him  about 
the  additional  insurance,  and  after  he  received  his  additional 
policy  he  claims  to  have  been  told  by  Quinn  that  it  was  all 
right  It  was  said  by  this  court  that  that  was  not  a  case 
where  the  insured  had  a  right  to  rely  upon  the  action  of  the 
agent,  or  to  presume  that  his  action  was  known  to  the  com- 
pany, and  ratified  by  it;  but  in  the  present  case  it  appears 
that  the  agent  stood  in  the  place  of  the  company,  with  full 
power  to  issue  policies  without  first  referring  the  applications 
to  the  company;  and  the  plaintiff  relied  upon,  and  had  a 
right  to  rely  upon,  the  agent,  and  to  presume  that  the  com- 
pany had  knowledge  of  his  acts  and  ratified  them.  If  the 
Cleaver  case  is  to  be  construed  as  laying  down  such  a  doc- 
trine as  contended  for  here,  it  ought  at  once  to  be  overruled; 
but  we  think  the  case  is  clearly  distinguishable.  The  present 
case  presents  features  by  which,  if  that  doctrine  is  applied, 
the  grossest  fraud  is  to  be  perpetrated  upon  the  plaintiff. 
Morris,  the  agent,  is  an  attorney  at  law,  living  near  the  plain- 
tiff. He  has  been  her  legal  addser,  and  knew  the  situation 
and  surroundings  of  her  property  as  well  as  the  plaintiff  did. 
He  filled  out  the  applications,  did  not  read  them  to  the  plain- 
tiff, advised  just  what  property  each  should  cover,  knew  the 
amount  of  the  Felch  mortgage  and  interest  accrued,  knew 
the  amount  of  each  chattel  mortgage,  and  in  fact  assisted  the 
plaintiff  in  procuring  the  money  on  each.  When  all  had  been 
completed,  he  assured  the  plaintiff  that  the  policies  were  all 
right,  and  that  she  was  fully  protected;  and  yet  it  is  gravely 
contended  here  that  she  is  not  in  a  position  to  set  up  these 
(acts,  because  the  policy  contains  a  clause  that  no  officer, 
agent,  or  other  representative  of  the  company  shall  have 
fower  to  waive  any  provision  of  the  policy.  If  no  officer, 
ageat)  or  other  representative  of  the  company  could  waive  it, 
then  theie  oould  be  no  waiver.    It  is  like  the  case  of  West- 
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ehe9Ur  Fire  Ins.  Co.  y.  Earle,  83  Mich.  143.  In  that  case  the 
policqr  provided  that  there  shoald  be  no  waiver  of  any  of  the 
printed  or  written  conditions,  except  in  writing  on  the  policy, 
and  the  conrt  said  (p.  163):  ^The  condition,  literally  ap- 
plied, would  prevent  any  unindorsed  consent  by  the  company 
itself^  by  resolutidn  oi  its  board,  or  by  act  of  its  officers,  as 
effectually  as  by  any  one  else;  and  the  case  seems  to  settle 
down  to  the  simple  question  whether  a  person  who  has  agreed 
that  be  will  only  contract  by  writing  in  a  certain  way  pre* 
dudes  himself  from  making  a  parol  bargain  to  change  it.'' 

In  the  present  case  it  is  attempted,  as  in  Westchester  Firs 
Ins.  Co.  V.  EarUf  83  Mich.  143,  to  limit  every  one  connected 
with  the  company,  either  as  officer,  agent,  or  representative, 
to  waive  by  parol  the  requirements  of  the  policy.  The  agent 
had  the  right,  under  the  policy,  to  grant  permission  to  place 
other  chattel  mortgages  upon  the  property,  but  was  required 
to  write  such  permission  upon  the  policy.  He  granted  the 
permission,  took  an  active  part  in  procuring  the  money  upon 
the  mortgages,  advised  in  regard  to  it,  and  assured  the  plain- 
tiff that  she  was  protected,  though  he  did  not  enter  in  writ- 
ing upon  the  policy  the  permission  to  do  so.  With  the  power 
vested  in  him  by  the  company  to  issue  policies,  we  think  it 
would  be  a  gross  fraud  upon  the  insured  to  hold  that  this 
condition  was  not  waived  by  the  consent  of  the  company.  If 
the  company  itself  could  waive  compliance  with  this  condi- 
tion,  then  it  was  waived,  as  held  in  the  case  above  cited. 

What  we  have  said  above  applies  equally  to  the  contention 
about  the  Felch  mortgage.  It  is  said  that,  inasmuch  as  the 
application  and  the  policy  provided  that  the  statements  in 
the  former  should  be  treated  as  warranties  on  the  part  of  the 
insured,  therefore  the  representation  in  the  application  that  the 
•ncumbrance  was  one  thousand  three  hundred  dollars,  when 
in  fact  it  was  two  thousand  dollars,  was  such  a  misstatement 
that  the  policy  was  void,  and  no  recovery  could  be  had  for 
that  reason.  As  is  seen  from  the  findings  of  the  court  below, 
the  agent  of  the  company  knew  just  what  the  encumbrance 
wns.  He  filled  out  the  application,  had  plaintiff  sign  it  with- 
out reading  it  to  her,  assured  her  it  was  all  right,  and  that 
^he  was  fully  protected  under  it  She  was  not  asked  to  state 
(ho  n mount  of  the  encumbrance,  and  no  fraud  or  deceit  was 
practiced  by  her.  She  did  not  know  of  the  printed  elaoM  in 
tha  poliejr  in  reference  to  warrantiea,  and  the  ooart  fimndl  thai 
she  waa  nol  negligent  or  oarelesa  in  fiuling  lo  read  tha  apptt* 
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catioQy  under  the  circamstanoeB,  and  that  she  and  Mrs.  Webb 
both  understood  and  believed  from  the  conduct  and  acts  of 
t!]e  defendant's  agent  that  the  application  stated  the  facts. 
Under  these  circunastances  the  defendant  company  is  not  in 
a  position  to  insist  upon  the  forfeiture  of  the  policy.  Instead 
of  a  fraud  being  practiced  upon  the  company,  it  must  be  pre* 
sumed  to  have  the  knowledge  which  its  agent  possessed;  and 
it  would  be  a  gross  fraud  upon  the  plaintiff  to  permit  the  com^ 
pany  to  take  advantage  of  such  a  misstatement  in  the  appli* 
cation,  and  bold  the  policy  void  by  reason  of  it  The  case 
falls  clearly  within  the  principle  laid  down  in  Tubhs  v.  Dwell* 
ing-hoitM  Ins,  Co.,  84  Mich.  651 ;  Michigan  etc.  Ins,  Co,  v.  Reed^ 
84  Mich.  531,  and  cases  there  cited;  ^tna  etc.  Ins,  Co,  v.  Olm- 
steady  21  Mich.  252;  4  Am.  Rep.  483.  In  the  last  case  it  was 
said  hy  Mr.  Justice  Cooley:  **The  general  rule  undoubtedly 
is,  that  in  the  absence  of  fraud,  accident,  or  mistake,  a  party 
must  be  conclusively  presumed  to  understand  the  force  of  his 
contracts  and  to  be  bound  by  their  terms;  but  it  cannot  be 
tolerated  that  one  party  shall  draft  the  contract  for  the  other, 
and  receive  the  consideration,  and  then  repudiate  His  oblig.'i* 
tion  on  the  ground  that  he  had  induced  the  other  party  to  sign 
an  untrue  representation,  which  was,  by  the  very  terms  of  liio 
contract,  to  render  it  void." 

We  think  the  court  below,  under  the  evidence  and  facti^ 
shown,  very  properly  ruled  that  the  policy  was  not  rendercMl 
void  by  the  misstatement  of  the  amount  of  the  Felch  mort- 
gage in  the  application.  Some  contention  is  made  that  tlio 
personal  property  destroyed  was  not  covered  by  policy  No. 
1,441.  We  think  the  two  policies,  taken  together,  show  what 
the  intention  of  the  parties  was,  and  that  the  property  so  de- 
stroyed was  covered  by  and  included  in  the  policy. 

Judgment  is  affirmed,  with  costs. 

McGrath,  G.  J.,  Montgomery  and  Duband,  JJ.,  con* 
ourred.    Ouant,  J.,  did  not  sit 


IirsiTRANCS — Waivsb  op  CoHDmoMa  bt  Aobntb:  See  DiblbrtU  t.  Oennjia 
In».  Gx,  110  N.  C.  193;  2S  Am.  Su  Rep.  67S,  and  note;  Berry  t,Amcr* 
kan  etc  Ins.  Oa,,  132  N.  T.  49;  2S  Am.  St.  Rep.  548,  and  note;  Oruf^Ji  w. 
Norih  OaroUna  etc.  Im,  Co,,  lOS  K.  0.  472;  23  Am.  St.  Rep.  62,  and  note; 
Boie  to  Famum  t.  Phoenix  Ins.  Co.,  17  Am.  St  Rep.  248;  note  to  Wkeaton  y, 
Nmrik  BrUkh  eU,  Ins.  Co.,  9  Am.  St  Rep.  234;  Brown  t.  8taU  Ins.  Co.,  74 
Iow%  401  7  Am.  St  Bap.  495,  and  noto. 
LonmacB— >Aosvt'8  Kmowluwb  ov  MissrAnanurr— Whbthsb  Tau 
AwsumDk  —Whan  a  local  ageat  ol  mi  inwwit  mmj^mj  1mm  soiMl 
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kaowlodgv  of  ilM  Ikbity  of  an  aiuwer  to  a  qoostioo  in  the  applieatioa  to 
i«Miranoe,  hit  knoirledga  will  Im  impntad  to  tha  oompany,  and  tho  poli^ 
will  not  be  avoided:  FoUeUe  t.  Mutual  Aoe.  Am%  110  N.  a  377;  28  Am.  8t 
Rep.  693,  and  note  with  cases  collected;  extended  note  to  W/teatam  T.  Sifrtk 
BrUUh  ete>  InB,  Oa.^  9  Am.  Rep.  229. 


Mahonby  v.  Detroit  Street-railway  Company* 

[98  MlGHXOAH,  eU.] 
RaILWAT   PAaSKlfOBR    BOUMD   TO    FafiMISH   TO    CONDUOTOB   BviDEHOB  OP 

su  Right  to  Ridb.  —  A  pasaenger  on  a  railway  car  is  boaud  to  fni^ 
niah  to  the  conductor  evideuoe,  beyotid  his  own  atatemeot;  of  hla  right 
to  a  passage  on  the  car;  if  he  has  a  ralid  contract  with  the  company  ea« 
titling  him  to  ride,  bat  lacks  the  eridenoo  of  that  buott  ha  should  pay 
his  fare  wlien  the  condaotor  demands  it^  and  aeek  cedreas  for  a  Tiolatioa 
of  his  contract. 

Jame$  H.  Pounds  for  the  appellant. 

Sidney  T.  Miller  and  John  C.  Donnelly^  for  the  defendant. 

Grant,  J.  Plaintiff  entered  one  of  defendant's  cars  on 
Michigan  Avenue,  going  west,  intending  to  go  to  Thirty-third 
Street.  He  paid  his  fare,  five  cents,  to  the  conductor.  The 
car  he  took  did  not  go  to  Thirty-third  Street,  but  stopped  ai 
defendant's  barns,  near  the  railroad  crossing.  This  was  near 
the  city  limits,  and  it  appears  that  only  certain  oars  went  tli* 
entire  distance.  Upon  the  stoppage  of  the  car  the  driver  un- 
hitched his  horses  and  was  driving  them  to  the  opposite  end, 
when  plaintiff,  perceiving  this,  said  to  the  conductor  that  ha 
desired  to  go  further.  To  this  the  conductor  replied,  '*  Yoa 
can  go  back  in  this  car,  and  take  the  next  car  up,  or  get  off 
here  and  take  the  next  car  up."  Plaintiff  decided  to  get  off 
there.  A  car  soon  came  from  the  barn  and  started  westward. 
Some  employee  of  the  road  asked  him  if  he  was  going  on  that 
car,  meaning  evidently  to  ask  whether  he  intended  to  retura 
to  the  city  on  the  same  car.  The  terminus  of  the  road  was 
but  a  short  distance  west  of  the  barns,  and  plaintiff's  destina- 
tion was  only  five  blocks  from  where  he  alighted  from  ths 
first  car.  Plaintiff  replied,  "No";  that  he  had  come  up  on 
another  car.  He  was  then  informed  that  he  would  have  to 
pay.  This  he  declined  to  do.  Meanwhile,  the  car  had  gona 
about  two  blocks.  He  was  then  told  that  he  must  pay  or  ^ 
off.  One  of  defendant's  employees  then  approached  bim,  took 
him  by  the  lapel  of  the  eoat^  and  thereupon  he  alighted  bom 
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the  ear.  No  force  tras,  in  fact,  used  other  than  this,  and  plain- 
tiff claims  no  injury  except  to  his  feelings.  Plaintiff  did  not 
ask  for  a  '^  change  off"  from  the  first  conductor,  nor  did  the 
condnctor  offer  him  one.  Plaintiff  brought  an  action  of  tort 
to  recover  for  his  alleged  unlawful  and  forcible  ejection  firom 
the  car.  The  learned  court  sustained  his  right  of  recovery, 
and  directed  a  verdict  for  nominal  '  mages,  holding  that-it 
was  the  plaintiff's  duty  to  pay  his  fare,  and  save  any  injury 
to  his  feelings. 

It  is  insisted  by  the  plaintiff  that  he  had  a  valid  contract  for 
carriage  from  the  point  where  he  took  the  oar  to  Thirty-third 
atreet^  and  that  his  ejection  from  the  car  was,  therefore,  un- 
lawful and  tortious.  If  it  be  granted  that  he  had  such  a  con- 
tract, still  he  had  no  evidence  of  it  except  his  own  statement, 
and  the  question  is,  what  was  his  duty  under  the  circum- 
stances? If  the  conductor  was  under  legal  obligation  to  ac^ 
oept  his  statement  that  he  had  such  contract,  then  his  removal 
was  unlawful;  otherwise  it  was  not.  Counsel  has  cited  no 
authority,  nor  have  I  found  one,  which  holds  that  a  stranger 
may  enter  the  car  of  either  a  railway  or  street-car  company 
without  any  evidence  that  he  has  paid  his  fare,  and  secure 
passage  by  his  own  statement  to  the  conductor  that  he  has- 
previously  paid  it  to  some  other  authorized  agent.  It  is  the 
duty  of  the  passenger  to  secure  evidence  of  such  payment,  or 
to  pay  when  his  fare  is  demanded.  The  business  of  such  com- 
panies cannot  be  carried  on  upon  any  other  basis.  This  cer-^ 
tainly  is  common  sense  and  experience. 

Plaintiff's  counsel  cites  the  following  authorities  in  support 
of  his  position:  Hufford  v.  Orand  Rapids  etc.  R,  R.  Co,,  64  Mieh. 
631;  8  Am.  St  Rep.  859;  Hamilton  v.  Third  Ave.  R.  R.  Co., 
SB  N.  Y.  25;  Carsten  v.  N<yrthern  etc.  R.  R.  Co.,  44  Minn.  454; 
20  Am.  St  Rep.  689;  Penneylvania  Co.  v.  Bray,  125  Ind.  229; 
Lake  Erie  etc.  Ry  Co.  v.  Fix,  88  Ind.  384;  45  Am.  Rep.  464; 
T6ledo  etc.  Ry  Co.  v.  McDonough,  63  Ind.  289;  Palmer  v.  Rail- 
road, 8  S.  C.  580;  16  Am.  Rep.  750;  Burnham  v.  Orand  Trunk 
Ry  Co.,  63  Me.  298;  18  Am.  Rep.  220;  Eddy  v.  Rider,  79  Tex. 
67;  New  York  eie.  R.  A  Co.  v.  Winfer^s  Adm'r,  143  U.  S.  60; 
An  examination  of  these  cases  shows  that  in  all  except  //am- 
Hum  T.  T%%rd  Ave.  R.  R.  Co.,  63  N.  Y.  25,  the  plaintiffs  had 
procured  and  showed  to  the  conductors  either  tickets  or  stop- 
over checks,  showing  that  they  had  paid  their  fare,  and  the 
disputes  arose  over  the  right  to  ride  upon  such  checks  or  tick- 
ets.   It  is  unnecessary  to  review  these  authorities. 

JJL  SK  RMFn  VOL.  XXXII.  —  M 
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In  EamUlon  t.  Third  Ave.  B.  B.  Co.^  53  N.  Y.  25,  the  plain- 
tiff was  transferred  from  one  car  to  another  by  the  conductor, 
the  first  car,  for  some  reason,  not  going  through  to  the  pas- 
senger's destination.  It  does  not  appear  just  how  the  transfer 
was  made,  but  it  is  quite  apparent  that  when  the  cars  nere 
near  together  the  transfer  of  passengers  was  made,  and  the 
dispute  was  whether  plaintiff  was  one  of  the  passengers  so 
transferred*  In  that  case  no  evidence  of  transfer  was  required 
except  the  knowledge  of  the  second  conductor,  whose  duty  it 
was  to  see  and  know  who  were  so  transferred.  Under  thoee 
circumstances  the  passenger  had  the  undoubted  right  to  insist 
upon  his  passage  without  further  payment 

If  plaintiff  had  obtained  a  ^'change  off"  or  transfer,  and 
lost  it|  or  if  he  had  purchased  a  ticket  and  lost  it,  or  if  either 
had  been  accidentally  destroyed,  it  would  be  absurd  tahold 
that  he  was  entitled  to  a  ride  upon  stating  to  the  conductor 
that  he  had  such  transfer  or  ticket,  but  had  lost  it,  or  that  it 
was  accidentally  destroyed.  It  is  apparent  that  in  the  pres- 
ent case  plaintiff  possessed  no  other  or  different  right  from 
that  which  he  would  have  possessed  had  he  procured  evidence 
of  payment,  which  had  been  lost  or  destroyed.  In  the  one 
case  his  oontract  to  ride  would  be  complete,  but  the  only 
written  evidence  he  had  would  be  lost;  while  in  the  other  his 
contract  might  be  equally  good,  but  he  had  neither  asked  nor 
obtained  any  evidence  thereof  to  show  to  the  conductor  in 
charge  of  the  other  car  or  train,  which  must  serve  as  a  voucher 
in  his  settlement  with  the  company.  It  is  a  novel  doctrine 
that  one  may  compel  the  agent  of  another  to  accept  without 
question,  and  without  opportuni^  to  investigate,  his  verbal 
statement  that  he  has  a  contract  with  his  principal,  and 
especially  where  frequent  frauds  upon  the  principal  must 
inevitably  result  as  the  consequence  of  such  a  doctrine.  It 
was  the  plaintiff's  reasonable  and  clear  duty  to  pay  his  fare, 
and  seek  redress  from  the  defendant  for  a  violation  of  his 
contract 

In  the  case  of  Fnd»r%eh  v.  MarqtieUs  ete.R.IL  Co.^  87  Mich. 
846,  26  Am.  Rep.  631,  Mr.  Justice  Marston  said:  ""  There  is 
but  one  rule  which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and  passengers 
generally.  As  between  the  conductor  and  passenger,  and  the 
right  of  the  latter  to  trovel,  the  ticket  produced  must  be  coo- 
olttsive  evidence,  and  he  must  produce  it  when  called  upon, 
as  the  evidence  of  his  right  to  the  seat  he  claims." 
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In  Hvffwrd  t.  Grand  Rapidi  $te.  R.  R.  Co.,  64  Mioh.  631» 
8  Am.  St.  Rep.  859,  plaintiff  paid  his  fare.  The  language  of 
the  court  in  that  case,  that  *'  it  was  the  duty  of  the  conductor 
to  accept  the  statement  of  the  plaintiff  until  he  found  out  it 
was  not  true,"  must  be  held  to  apply  to  the  circumstances  of 
that  case,  where  the  plaintiff  had  a  ticket  That  statement 
would  be  most  unreasonable  in  the  case  of  one  having  no 
ticket. 

Seyeral  authorities  in  support  of  the  rule  above  stated  will 
be  found  cited  in  Frederick  y.  Marquette  etc.  R.  R.  Co.,  87 
Mich.  846,  26  Am.  Rep.  581.  The  rule  and  the  reason  there- 
for are  very  ably  stated  in  Bradehaw  y.  South  Boeton  R.  R. 
Co^  185  Mass.  407,  46  Am.  Rep.  481,  and  are  also  supported 
by  the  following  cases:  Yorton  v.  Milwaukee  etc.  IPy.  Co.,  54 
Wis.  234;  41  Am.  Rep.  28,  and  authorities  there  cited;  Peahody 
T.  Oregon  Ry  &  Nav.  Co.,  21  Or.  121;  MeKay  y.  Ohio  Riv. 
JL  JL  Co.,  84  W.  Va.  65;  26  Am.  St.  Rep.  918. 

Inasmuch  as  the  court  should  have  directed  a  verdict  for 
the  defendant,  it  is  unnecessary  to  discuss  the  question  of 
damages. 

Judgment  affirmed. 

The  other  justices  concurred. 

Railboass^Dutt  or  Pahsiitoers  to  Furbish  Ettdihob  op  Riobt  to 
BS  OH  TsAiv.  ^iji  between  a  paesenger  and  a  oondaotor,  the  tioket  is  ooo- 
dnsiTe  eTideaoe  of  the  pfieeenger'i  righte,  and  if  it  doea  not  entitle  him  to 
ride^  bo  may  be  ejeotod  without  baring  any  right  to  an  notion  in  tork  Un* 
dor  anob  eiionnistanoee  his  remedy  is  by  an  action  on  the  oontraot  fm*  giving 
htm  the  wrong  tioket:  MeKag  w.  Okh  tie.  B.  R.Oa..Zi  W.  Va.  S6;  26  Am. 
St.  Bop.  013»  and  note;  Bradkhaw  v.  AwlA  Bo9Um  &  iSL  Ob.,  185  Mam.  407; 
46  Am.  Rep.  4S1,  and  note.  The  rule  requiring  paieengera  to  aorrender 
their  tiekete  to  the  oondnotor  is  a  reasonable  one,  and  may  be  enforoedt  /&'«• 
eiB  tie,  R.  B.  Co.  yr.  WkUiemare,  43  IlL  420;  02  Am.  Dee.  138^  and  note. 
For  a  dieeaseioo  of  the  mle  reqairing  passengers  to  exhibit  and  surrender 
their  tiekets  when  requested  by  the  oooduotor  to  do  so^  see  eirtended  note 
to  Oemmamwmkk  t.  P^mr,  41  Am.  Dee.  471|  also  nofee  to  Botim  ek.B.B* 
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Pboplh  tr.  Wbithopp. 
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QAMa^'WOom,  wsat*  k  —  A  room  fitted  ap  for  thv  parpoM  of  ftomfshtng 
information  to  onnblo  penoni  meeting '  thereia  to  exercise  their  judg- 
ment in  laying  wagera  upon  bone-ffacee  oeenrring  in  anetlier  part  of  the 
oonntrj,  and  who  pay  their  money  irrevocably  into  the  hands  of  the 
keeper  of  the  room,  to  wager  it  with  persona  present  at  the  races,  the  gains 
of  the  wager  being  paid  within  the  room,  and  the  losses  being  made 
known  to  those  betting  therein,  is  a  gaming-room  within  the  meaning 
of  the  Michigan  statnte,  which  makes  it  a  misdemeanor  for  any  poreooi 
for  hire,  gain»  or  rowardf  to  keep  or  maintain  a  gaming*roonc. 

HiBnty  M,  Duffield  and  Dan  M.  Dickinson,  for  the  respondent. 

A.  A.  EUis,  aitomey-geueral,  and.  Samuel  W.  Burroughs^ 
jnrosectUin^aiiorney^  for  the  people. 

HoNTaoALBRY,.  J:  Tha  reapondBoi  waft  prosecuted  under 
section  2029  of  HoweU^s  Statutes,  the  information  charging^ 
that  the  sarid  respondent  did^  for  hire,  gain,  and  reward,  keep 
and  maintain  a  gaming-room,  contrary  to  the  provisions  of 
said  section.  The  section  reads:  ''Any  person  who  shally 
for  hire,  gain,  or  reward,  keep  or  maintain  a  gaming-room,  or 
a  gaming  table,  or  any  game  of  skill  or  ohanoe,  or  partly  of 
skill  and  partly  of  chance,  •  •  •  .  shall  be  deemed  guilty  of  a 
misderneanor." 

The  evidence  on  the  part  of  the  prosecution  showed  that  the 
respondent  occupied  and  maintained  a  room,  kept  a  telegraph 
operator  therein,  and,  for  a.  commission  paid  by  any  person 
telegraphed  to  Guttenberg,  New  Jersey,  the  amount  of  money 
the  person  desired  to  bet,  and  the  name  of  the  horse  chosen  by 
him  in  the  race  at  Guttenberg.  The  person  desiring  to  have 
his  money  forwarded  to  Guttenberg  first  nutde  out  an  order  as 
follows:— 

^*  Please  execute  for  me  on  tha  race  track  at  the  races  to  be 

held  this  day  on  the  grounds  of  the ^  in  the  county  of 

,  state  of ,  or  at  any  other  place  or  time,  the  sum  of 

dollars, and  do  not,  under  any  circumstances,  ac- 
cept odds  on  this  race  at  the  said  race  track  at  a  less  price 
than .  I  desire  to  be  positively  and  distinctly  under- 
stood, and  for  this  reason  only  do  place  in  your  charge  my 
money,  for  you  to  place  my  said  money  for  me  only  on  said 
horse  above  mentioned,  and  at  no  other  place  than  on  the 

grounds  of  said ,  during  the  progress  of  the  races  this 

day;  and  for  this  purpose  I  make  you  my  common  carrier. 
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For  ftheezpeiuMB  incuried  by  you  in  «o. placing  my  «ioaey — 
my  apeoial  mooey  — ton  the  grounds  of  the  .Aid  — — ^  Isgna 
to  pay  you  the  sum  of  fire  oenta.'' 

A  blackboard  is  kept  in  the  room,  upon  whioh  ia  recorded 
Bl  brief  intervak  the  poeition  of  the  horses  in  the  race.  The 
man  at  the  blackboard,  who  does  the  marking,  is  called  the 
^  marker,"  and  the  man  at  the  ticket  office  is  called  the  "  ticket 
agent"  There  are  also  employed  the  telegraph  operator  and 
•  "helper." 

The  trial  judge  instructed  the  Jury,  basing  his  instructions 
upon  the  testimony  given  by  one  Crandall,  as  follows:  '*  If 
yon  believe  beyond  any  reasonable  doubt  that  on  the  5th  of 
January  a  horse  race  was  about  to  take  place  at  Guttenberg, 
New  Jersey,  and  thai  at  the  room  in  question  a  person  in  the 
defendant's  employ  sold  tickets  for  that  purpose,  sold  to  Mr. 
Crandall  a  ticket,  &}r  which  II. Oo  was  paid,  then  and  there 
gave  Mr.  Crandall  the  names  of  the  horses  that  were  to  parti- 
cipate in  the  race  then  about  to  take  place  at  Guttenberg,  and 
he  was  directed  to  place  the  money  of  Mr.  Crandall  ($1)  on 
Ihe  horse  named  by  Mr.  Crandall,  and  Mr.  Crandall  then 
paid  to  the  person  so  selling  him  a  ticket  in  this  room  five 
oents  commission,  and  the  money  was  so  placed  as  agreed, 
and  the  result  of  the  race  so  announced  as  won  by  the  horse 
on  which  Mr.  Crandall  placed  his  money,  and  you  believe  the 
money  of  Mr.  Crandall  was  so  placed  as  a  stake  or  wager, 
then  that  room  was  a  gaming-room,  and  if  kept  for  that  pur« 
poee,  was  evidently  within  the  meaning  of  the  statute." 

The  statute  in  question  was  exhaustively  considered  in 
Aopfe  ▼•  WeUhoff,  51  Mich.  203,  47  Am.  B,ep.  557.  It  was 
ihere  held  that  betting  on  the  result  of  a  horse  race  is  gaming; 
that  a  room  used  for  the  purpose  of  facilitating  the  betting  on 
horse  races  is  a  gaming-room,  within  the  meaning  of  this 
■talate;  and  that  it  is  not  essential  to  the  offense  either  that 
those  who  bet  or  wager  should  be  engaged  in  the  game,  or 
that  the  game  upon  which  the  bet  is  laid  be  conducted  within 
the  room. 

It  is  urged  for  the  defense  here  that  no  actual  betting  oo* 
earred  on  the  premises;  that  the  defendant  had  no  greater 
leapousibility  for  the  bets  than  the  servant  of  a  telegrajA 
•ompany,  who  sends  dispatches  directing  that  money  be 
wagered;  and  that,  as  no  bet  or  wager  is  actually  made  in 
the  room,  it  is  not  a  gaming«room.  We  think  this  contention 
the  Jreal  substanoe  of  the  transaction.    The  money  is 
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plaoed  in  the  hands  of  the  defendant  by  one  party  to  the 
wager*  and,  if  he  wine,  he  reoelTee  the  money  won  in  this 
room;  if  he  loses  it,  knowledge  of  the  loss  is  brought  to  him 
in  this  room.    That  it  requires  the  intervention  of  another 
agency  does  not  relieve  the  respondent.    It  would  be  a  re- 
proach to  the  law  if  it  were  possible  that  responsibility  could 
be  avoided  by  any  such  subterfuge  as  is  apparent  in  the  very 
scheme  adopted  by  the  respondent  in  this  case.    That  the 
purpose  in  fitting  up  this  room  was  to  furnish  the  informa- 
tion which  enables  persons  to  exercise  their  judgment  in  lay- 
ing wagers;  that  money  is  paid  into  the  hands  of  defendant 
irrevocably,  to  wager  it;  and  that  the  gains  of  the  wager  are 
paid  and  the  losses  made  known  to  those  making  bets  within 
the  room,  —  are  beyond  question.    We  think  this  constitutes 
the  room  a  gaming-room,  within  the  meaning  of  this  statute. 
Respondent's  counsel  rely  upon  the  case  of  People  v.  Wynn^ 
128  N.  Y.  599,  12  N.  Y.  Supp.  379,  as  sustaining  their  con- 
tention.   The  statute  under  which  the  conviction  was  had  in 
that  case  provides  that,  *^  A  person  who  keeps  any  room  .... 
with  books,  apparatus,  or  paraphernalia  for  the  purpose  of  re- 
cording or  registering  bets  or  wagers  or  of  selling  pools,  and 
any  person  who  records  or  registers  bets  or  wagers,  or  sells 
pools,  upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or 
power  of  endurance  of  man  or  beast,  ....  is  punishable  by 
imprisonment  for  one  year,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both." 

The  third  count  of  the  indictment  contained  the  charge  of 
keeping,  exhibiting,  and  employing  devices  and  apparatus 
for  the  purpose  of  recording  and  registering  bets  or  wagers. 
A  similar  order  was  executed  by  the  prosecuting  witness  to 
the  one  above  quoted  in  the  present  case.  It  was  held  that 
the  evidence  was  insufficient  to  justify  a  conviction  under  the 
third  count  of  the  indictment.  The  court  said:  "There  was 
not  a  particle  of  evidence  which  can  be  possibly  twisted  or 
tortured  into  an  oflense  therein  described.  The  only  evidence 
is  that  there  was  a  blackboard  on  the  wall.  What  that  black- 
board was  ever  used  for  is  not  at  all  explained  by  the  evi- 
dence, and  there  is  no  presumption  of  guilt  It  is  true  that 
the  witness  stated  that  the  room  was  not  fitted  up  as  a  school- 
room; but  blackboards  may  be  innocently  used  for  many 
other  purposes  and  in  many  other  places  than  school-houses. 
There  was  not  the  slightest  particle  of  evidence  which  would 
justify  the  submission  of  any  question  under  the  third  county 
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and  it  was  dearly  error  in  the  court  to  deny  the  request  of 
iho  defendant  as  to  this  count  of  the  indictment" 

It  will  be  seen  that  the  question  of  whether  the  room  in 
question  was  a  gaming-room  was  not  involved,  and  the  dis- 
tinction between  the  two  statutes  is  apparent  The  case  does 
not  sustain  the  defendant's  contention. 

The  conviction  will  be  affirmed. 


GAMUia.  —  JSetting  on  hone  raoei  is  illegal^  milen  fth«  laee  takat  plaoa 
vpoB  a  traek  aitoatod  in  thia  atate  inoloaed  by  a  fonoa,  and  tha  bet  ia  mada 
within  that  inoloanra:  Banaoms  v,  Siaie,  91  Tana.  716;  nota  toSlote  v.  SmUh, 
as  Am»  Dao.  13ft.  A  oonviotion  may  ba  bad  for  playing  oarda  in  an  "out* 
iMNiaa  whara  pao^a  raaort ":  Downey  t.  State,  90  Ala.  644  That  defendant 
and  other  peraooa  were  playing  "poker  "  in  a  room  with  oarda  and  ehipi^ 
tha  ehipa  being  of  different  colors  and  yalnea,  and  that  defendant  took  a  per* 
eantage  of  the  game  ia  anffioient  eyidenoe  to  anatain  a  verdict  of  keeping  a 
gaming-room:  iSoMom  t.  AaH^  S6  Ha.  86C  Sea  note  to  Petpfi  t.  Weitlif, 
i7  An.  Rapw  666L 
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Bltnn  v.  Chejssmait. 

[48  MXWNBSOTA,  140.] 

Ronoi  ov  Contents  of  Con  vita  mox.  —It  mat  bi  Pbbsuhxd  as  a  Faov 
THAT  A  Gbantiv  who  personally  aooopts  and  retaina  a  oonveyaoM  knowi 
its  ooateota. 

OoMVBTAHOB  TO  ORAKm  BT  Wrono  Namb.  — One  who  aocepti  a  conyay* 
aace  in  which  hii  name  ia  not  correctly  stated  or  spelled,  is  deemed  to 
have  adopted  that  name  for  the  purpose  of  acquiring  and  holding  title 
to  the  property. 

JODOMBNT  QUIBTINO    TiTLB,   IH  WHICH    THB  NaMB  OF  THB  OWNBB  IB  Ih- 

OOBRBOTLT  Statbd  or  spelled,  though  the  summons  is  served  by  publi- 
oation  only,  is  nevertheless  binding  upon  him,  if  it  is  the  name  by  which 
he  is  designated  in  the  conveyaoce  by  which  he  acquired  title.  By  ao» 
oepting  the  conveyance,  he  consents  to  be  known  by  that  name  in  all 
proceedings  relating  to  the  land  so  conveyed  to  him,  and  if  that  name  is 
vsed  in  a  legal  proceeding  or  notice,  he  ia  presumed  to  understand  that 
it  is  addressed  to  him. 
pROCBss.  —  A  Return  bt  a  Sheriff  indorsed  upon  a  summons  against  two 
defendants  that  he  had  been  unable  to  find  the  within-named  defend- 
ants,  G.  0.  and  J.  S.  H.  will  be  construed  to  mean  that  ho  ooold  aol 
find  either  of  them. 

John  C.  Judge  and  Selden  Bacon^  for  the  appellant 

.     David  McC*  Scribner,  for  the  respondent 

i  Dickinson,  J.  The  land,  the  title  to  which  is  the  subject  of 
this  action,  was  purchased  by  the  defendant  Gteorge  Cheds* 
man  from  one  Forrest  in  1857.  A  deed  of  conveyance  was 
executed  to  the  defendant,  and  he  caused  it  to  be  recorded. 
It  appears  from  the  record  of  the  deed,  and  was  found  by  the 
oourt,  that  in  the  deed  the  name  of  the  grantee  was  written 
*'Oeorge  Cheeseman/'  the  name  being  so  written  in  thie  in« 
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•irument  as  recorded,  as  well  as  in  the  index  of  the  same.  It 
was  found  as  a  fact  that  the  defendant  knew  when  he  accepted 
and  recorded  the  deed  that  bis  name  therein  was  thus  ern>> 
neonslj  written.  In  1860  he  left  this  state,  and  has  ever  since 
been  a  non-resident  thereof!  In  1882,  one  Leonard,  claiming 
to  own  the  property,  commenced  an  action  in  the  district  court 
agninst  George  Cheeseman  and  one  J.  8.  Hubbard  to  determine 
their  adverse  claims  to  the  property.  The  summons  in  that 
action  was  served  by  publication,  and  upon  proof  of  default 
on  the  part  of  the  defendants  the  cause  was  beard,  and  judg- 
ment was  rendered  and  entered,  adjudging  the  said  Leonard 
to  be  the  owner  of  the  property  in  fee-simple,  and  that  neither 
of  the  defendants  in  that  action  had  any  interest  in  it  The 
plaintiff  has  succeeded  to  whatever  title  Leonard  had,  and 
the  principal  question  here  presented  is,  whether  that  judg- 
ment against  Cheeseman  was  of  effect  as  to  this  defendant 
Chessman,  as  respects  his  title  to  the  land. 

The  case  justified  the  finding  that  when  the  defendant  ac- 
cepted^ the  deed  and  placed  it  on  record,  he  knew  that  bis 
name  as  grantee  was  erroneously  written  in  it.  It  may  be 
presumed  as  a  fact  that  a  grantee  who  personally  accepts 
and  retains  a  deed  of  conveyance  knows  the  contents  of  it: 
See  Tolbert  v.  Horion^  31  Minn.  518.  Whether  in  such  a  case 
the  presumption  would  be  conclusive,  we  do  not  consider. 
Assuming  that  it*  may  be  overcome  by  proof  to  the  contrary, 
the  evidence  in  this  case  opposed  to  the  inference  to  be  drawn 
firom  the  deed  and  from  the  facts  above  stated  was  not  of 
aontrolling  force. 

The  court  was  right  in  treating  the  judgment  as  binding 
npon  this  defendant,  so  far  as  concerned  his  interest  in  this 
land.  This  conclusion  is  not  based  upon  the  ground  of  the 
likeness  of  the  two  names,  either  in  spelling  or  in  sound;  but 
upon  the  ground,  upon  which  also  the  decision  of  the  court 
below  was  placed,  that  the  defendant  is  to  be  deemed  to 
have  adopted  the  name  of  Cheeseman  for  the  purpose  of  ac* 
quiring  and  holding  the  title  to  this  land,  and  he  can  have  no 
reason  to  complain  that  he  is  so  designated  in  legal  proceed- 
ings calling  in  question  the  validity  of  the  title  so  acquired 
and  held*  From  the  fact  that  this  was  not  his  true  name  it 
docB  not  follow  that  the  court  did  not  acquire  jurisdiction. 
If  he  bad  assumed  this  name,  or  any  other,  generally  and  for 
•U  purposes,  :au4  especially  if  he  had  come  to  be  known  by 
the  name  assumed,  there  would  be  no  doubt  that  legal  pro- 
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oeedings  against  Mm  in  such  name  would,  in  general,  be  sus- 
tained. The  name  is  not  the  person,  but  only  a  means  of 
designating  the  person  intended;  and  where  one  assumes  and 
comes  to  be  known  by  another  name  than  that  which  he 
properly  bears,  that  name  may  be  effectually  employed  for 
the  purpose  of  designating  him.  If  such  a  name  is  employed 
in  legal  process  or  notices,  whether  served  personally  or  by 
publication,  where  such  service  is  authorized,  the  notice  is 
effectual;  the  person  who  has  assumed  the  name  is  presumed 
to  understand  that  the  process  or  notice  addressed  in  that 
name  is  addressed  to  him. 

In  this  case  it  is  probably  true  that  the  defendant  did  not 
intend  to  change  his  name,  nor  to  adopt  for  general  purposes 
the  name  of  Cheeseman;  but  he  did,  if  he  knew  the  mis- 
nomer, as  we  must  assume  he  did,  most  effectually  assume 
that  name  for  the  purpose  of  taking  and  holding  the  title  to 
this  land.  He  not  only  accepted  the  conveyance  made  to 
himself  by  that  name,  but  he  placed  it  on  record,  for  the  pur- 
pose and  with  the  effect,  presumably,  of  giving  notice  to  the 
world  that  the  title  had  been  so  conveyed  and  was  so  held. 
He  must  be  deemed  to  have  understood  that  thereafter  per- 
sons becoming  interested  in  the  land  would  consult  the 
record,  and  might  be  expected  to  act  upon  the  notice  thus 
communicated  to  them.  If  in  legal  proceedings  concerning 
the  title  process  or  notice  should  be  addressed  to  ** George 
Cheeseman,''  he  should  respond,  if  he  would  protect  his 
rights,  although  that  was  not  his  true  name.  In  proceed- 
ings concerning  this  land  it  would  be  at  least  quite  as  likely 
that  the  name  disclosed  by  the  record  as  the  grantee  would 
be  used  in  a  summons  or  notice  intended  to  be  addressed 
to  such  grantee,  as  that  the  record  should  be  disregarded,  and 
the  true  name  of  the  defendant  used.  Hence  there  was  as 
much  reason  why  his  attention  should  be  arrested  by  the 
name  of  George  Cheeseman  in  a  published  summons  or  no- 
tice, as  there  would  be  if  his  true  name  were  used.  He  had 
placed  himself  under  the  necessity  of  having  regard  to  the 
former  as  well  as  to  the  latter.  He  cannot  well  complain 
that  the  name  in  which  he  took  the  title,  and  which  he  put 
forth  to  the  world  by  the  records  as  the  name  of  the  grantee, 
should  be  employed  in  proceedings  instituted  for  an  adjudi- 
cation concerning  that  title.  That  name  was  a  suflScient 
designation  of  this  defendant  in  the  action  instituted  by 
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Leonard,  and  the  miBnomer  did  not  prevent  the  court  ao* 
quiring  jurisdiction. 

It  18  oontenued  that  the  publication  of  the  summons  in  the 
former  action  was  not  authorized,  because  the  return  of  the 
•heriff,  preliminary  thereto,  was  that  he  had  been  unable  to 
find  *Hhe  within-named  defendants  George  Gheeseman  and  J« 
8.  Hubbard  "  within  his  county.  It  is  said  that  this  was  in 
effect  only  a  return  that  both  of  the  defendants  could  not  be 
found.  The  return  should  not  be  so  construed,  although  that 
is  its  literal  meaning.  That  would  make  the  return  wholly 
immaterial,  and  irresponsive  to  the  duty  resting  upon  the 
oflScer.  It  was  his  plain  and  well-understood  duty  to  serve 
the  summons  upon  each  of  the  two  defendants,  and  if  either 
of  them  could  not  be  found,  to  so  make  return,  stating  par- 
ticularly the  fact.  This  return  was  an  official  act,  and  in  its 
construction  regard  should  be  had  to  the  maxim  omnia  rite 
acta  prm^umuntur.  The  language  of  the  return,  although  it 
involves  the  common  grammatical  error  of  a  negative  preg- 
nant,  is  not  to  be  construed  so  as  to  convict  the  officer  of  eitherj 
a  total  disregard  of  duty  or  of  an  attempt  to  deceive  and  mis- 
lend  the  court  by  the  statement  of  a  wholly  immaterial  fact 
—  tiiat  both  of  the  defendants  could  not  be  found.  Unless  the 
return  was  dishonestly  made,  its  obvious  meaning  was  tliat 
neither  of  the  defendants  could  be  found;  the  statement  that 
the  defendants  could  not  be  found  being  made  with  respect  to 
both  of  them.    It  should  be  so  construed. 

A  point  was  made  in  respect  to  the  sufficiency  of  the  affi- 
davit, preliminary  to  publication,  which  we  regard  as  not 
deserving  serious  consideration. 

Order  affirmed.  

Nones.  — >Coii8tinotive  notice  is  treated  in  the  note  to  Parker  ▼.  Conntr^ 
46  Am.  Rep.  184-190,  and  notice  from  circumstances  ptittwg  one  on  inquiry, 
in  the  note  to  Lodge  ▼.  Svmonton^  23  Aul  Deo.  47-^3.  A  persou  is  charge- 
able with  oonatrnotiye  notice  where,  haying  the  means  of  knowledge,  he 
does  not  nee  them:  Knapp  ▼.  BaHey,  79  Me.  195;  1  Am.  St  Sep.  295;  Moort 
▼.  TcwnMp  (^  Kenochmf  75  Mich.  332.  Thus  knowledge  of  the  contents  of  a 
wiU  ia  imputed  to  a  corporation  from  its  knowledge  of  the  existence  of  a 
will  upon  the  terms  of  which  title  to  its  stock  depends:  (JauUciM  ▼.  OasUght 
Oo.,  85  Tenn.  683;  4  Am.  St  Rep.  786;  Marbury  v.  EhUn^  72  Md.  206;  20 
Am.  St  Rep.  467;  compare  also  the  note  to  8pUm  v.  BaUknore  He  -R,  R^ 
Oo.,  82  Am.  St  Rep.  384-888. 

OoHVSTAHOB  TO  Gbantbs  bt  A  Wbono  Kamb:  See  generally  note  to 
JViAon  V.  Ktkot,  99  Am.  Dec.  350,  351.  If  a  person  is  in  existence  and  ascer- 
tained, a  oonyeyanoe  to  or  by  him  by  a  fictitious  name  passes  title:  WUtom 
V.  IFMk  84  OU.  289.    So  alKs  where  the  owner  of  real  estate  executed  a 
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deed  theraof  to  m  fictitioiu  grantee,  and  then^  nuder  the  name  of  such  grae- 
tee,  executed  another  deed  thereof  to  another  person,  the  latter  was  held  to 
have  a  good  title:  Dwrid  ▼.  WUliamsbtirgh  de.  1mm.  Co.,&  N.  Y.  265;  38 
Am.  Bep.  418. 

Pbooim  SntTiD  OH  ▲  Panr  bt  his  Wxoiro  Namv  will  eapporta  Jiidg« 
mentagaiMt  htm:  Parry  v.  Woodmm^  83  Mo.  347;  84  Am.  Dec  61;  0O«>ira, 
BaUi  r.  StaU  Bemk,  7  Ark.  894;  48  Am.  Dea  293. 


Hbndbioksov  i;.  Great  Northern  Railway  Co. 

[49  IClXVnoTA,  246.]       • 

Railwatb  —  Crossikos.  —  Whkrk  a  Railway  and  a  Public  Road  Inter- 
Bier,  the  rights  of  a  traveler  and  of  the  railway  company  are  regarded 
as  aqoal,  hut  of  oooree  the  traveler  moat  yield  the  right  of  way  to  a 
train  drawing  near.  If  a  coUisiou  (»ccnr«,  the  railway  company  ia  not 
liahle  if  it  naed  aach  reasonable  oare  to  avoid  it  as  ordinary  prudence 
wonld  suggest. 

Railwatb — Crossixos  —  Ordivart  Cari  at  whsn  a  Qossnoir  #orthr 
JuRT.  — In  the  event  of  a  collision  at  the  crossing  of  a  railway  and  a 
public  road,  when  it  ia  claimed  that  the  person  injured  was  ezerciaing 
ordinary  care,  and  that  the  employees  of  the  railway  were  not,  the 
courts  will  rarely  undertake  to  determine  the  question,  but  will  leave 
it  to  the  jury,  because  the  measure  of  ordinary  care  is  so  variable  that 
the  question  of  negligence  is  usually  and  peculiarly  the  function  of  the 
jury. 

iUlLBOAD  CBOSSINOa  —  PrBSUIHTIOII  AOAIHaT  COXTRIBUTORT  NkOLICKNCB. 

In  an  aotion  by  an  administrator  of  a  person  killed  at  a  railway  cross- 
ing by  being  run  over  by  a  train,  to  recover  damages  for  such  killing  it 
la  not  necessary  for  him  to  prove  that  the  decedent  looked  or  listened, 
if  it  appears  that  the  servants  of  the  lallway  failed  to  give  the  warning 
signals  required  by  law,  and  the  view  of  the  decedent  along  the  tracks 
was  obscured  until  he  reached  the  place  at  which  his  life  was  jeopardised 
and  finally  lost. 

Francis  Bergsiram^  F.  2>.  Larrabee^  and  Shaw  and  Cray^  for 
the  appellant. 

Jf.  D.  Orover^  E.  A.  Campbell^  and  S*  X.  CampheUj  for  the 
respondent. 

Collins,  J.      In  this  action  defendant  corporation   waa 

charged  with  having  so  carelessly  and  negligently  run  and 
operated  one  of  its  trains  when  crossing  a  public  highway  aa 
to  have  brought  U  in  collision  with  plaintiff's  intestate^  there- 
by killing  him  instantly.  The  court  below  ordered  and  the 
jury  returned  a  verdict  for  the  defendant  upon  all  of  the  testi- 
mony, and  plaintiff  appeals  from  an  order  denying  her  mo- 
tion for  a  new  triaL    The  crossing,  which  seems  to  have  been 
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an  exceedingly  dftngerons-  one,  known  as  "King's  crossing," 
was  about  midway  between  the  stiitions  of  Darwin  and  Das- 
Be\,  some  six  miles  apart,  on  defendant's  line  of  road.  Th« 
highway  was  the  main-trav^ed  road  between  these  places, 
and  along  the  entire  distance  ran  nearly  parallel  with  the 
railway,  crossing  it  at  the  scene  of  the  accident  The  de- 
ceased had  resided  for  several  years  some  eight  miles  from 
this  crossing,  about  five  miles  from  defendant's  railway  at 
the  nearest  point,  and  it  was  not  made  t;)  appear  that  be 
knew  anything  of  the  specially  dangerous  character  of  the 
place,  except  as  knowledge  might  be  imputed  to  him  from 
the  fact  that  he  had  previously  driven  over  the  road  twice, 
according  to  the  testimony  of  his  widow,  the  plaintiff. 

On  this  particular  day  he  was  driving  easterly  from  Darwin 
to  Dassel,  having  a  pair  of  horses  attached  to  an  unloaded 
lumber  wagon.  The  train,  also  going  easterly,  was  a  regular 
passenger,  upon  time,  running  thirty  miles  an  hour,  and  due 
at  the  crossing  about  three  o'clock,  p.  m.  Westerly  of  the 
crossing  was  a  deep  cut,  over  a  thousand  feet  long,  and,  at 
places,  more  than  twenty-five  feet  in  depth.  Beside  it,  on  top 
of  the  bank  and  some  forty  feet  from  its  edge,  was  the  wagon 
road,  and  at  various  places  between  the  road  and  the  cut  were 
piles  of  earth  and  bushes  or  small  trees^  which  naturally  ob- 
scured the  vision  of  travelers  upon  the  highway,  and  rendered 
it  more  difficult  for  them  to  observe  a  train  approaching  from 
the  west.  When  within  less  than  three  hundred  feet  of  the 
crossing,  the  wagon  road  entered  upon  a  slight  depression  in 
the  surface  of  the  ground,  and  thence  through  a  small  ravine, 
down  hill,  and  bearing  northerly  to  the  railway  tracks, 
which  were  crossed  at  an  angle  of  about  thirty-five  degrees 
between  the  cut  referred  to  and  another  on  the  east. 

The  limited  opportunity  for  observing  the  coming  of  a  train 
can  best  her  judged  by  the  testimony  of  the  engineer,  who,  at 
his  post  upon  the  south  or  right-hand  side  of  the  cab,  was 
looking  out  for  the  crossing.  He  saw  the  horses  first,  the 
moment  they  came  in  sight,  and  an  instant  after,  the  wagon, 
in  which  Mr;  Hendrickson  wa9  seated.  In  his  opinion,  the 
locomotive  MPas  not  over  one  hundred  and  twenty  feet  from 
the  crossing  when  the  team  emerged  in  view  at  a  point  on  the 
wagon  road  not  to  exceed  fifty  feet  from  the  rails. 

From  this  teBtimonyif  is  evident  that  Mr.  Hendrickson, 
fully  awnre  of  the  prorximity  of  a  railway  crossing,  as  we  must 
pteeunie  him-  to  haEve  been,  could  not  have  seen,  without  get- 
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ting  down  from  his  wagon,  and  did  not  see,  the  locomotive 
before  the  moment  his  horses  were  discovered  by  the  engineer, 
as  before  stated,  and  who  instantly  realized  that  they  were 
uncomfortably  close  to  the  track  over  which  the  train  must 
pasa.  By  reason  of  the  deep  out^  the  obstructions  to  the  vision 
before  mentioned,  the  conformation  of  the  ground  over  which 
the  wagon  road  descended  to  within  a  few  feet  of  the  railway, 
and  the  angle  of  the  crossing  itself,  the  risk  and  hazard  to 
wayfarers  upon  the  road  were  largely  augmented. 

These  facts  and'  circumstances  were  peculiarly  within  the 
knowledge  of  defendant  company,  and  the  engineer  in  charge 
of  the  locomotive  admitted,  when  testifying,  that  he  knew  it 
to  be  a  dangerous  crossing. 

To  sum  up  the  situation,  this  junction  of  ways  was  of  such 
a  nature  that  a  person  driving  on  the  public  road  came  down 
a  hill,  in  a  depression  or  ravine  almost  parallel  with  the  track, 
to  a  point  some  fifty  feet  distant,  before  he  could  discover  a 
train  coming  in  his  rear,  and  it  would  then  be  but  about  one 
hundred  and  twenty  feet  away.  Running  at  the  rate  of  the 
one  in  question,  it  would  cover  that  distance  (unless  checked 
by  the  brakes)  within  three  seconds.  The  imperative  neces- 
sity for  ample  cautionary  signals  by  the  trainmen  as  they 
approached  this  place,  the  vigilance  which  ought  to  be  exer- 
cised by  the  traveler  upon  the  highway  as  he  came  to  the 
track,  and  the  exceedingly  dangerous  character  of  such  an 
intersection,  need  not  be  enlarged  upon. 

There  was  a  sharp  conflict  of  teatimony  as  to  whether  the 
whistle  was  sounded  at  the  caution  post  eighty  rods  west  of 
the  crossing,  or  whether  the  bell  was  then  rung,  or  rung  at  all, 
until  a  collision  with  the  wagon  seemed  imminent  The  en* 
gineer  and  fireman,  and  other  persons  who  were  on  the  train, 
asserted  with  great  poeitiveness  that  the  whistle  was  sounded 
at  the  post,  and  that  thereafter  the  bell  was  rung  as  the  tnin 
approached  the  crossing.  Other  persons  who  resided  and 
were  at  work  in  the  immediate  vicinity,  some  of  whom  had 
reason  to  observe  the  approach  of  the  train  and  to  notioe  the 
signalsi  if  they  had  been  given,  were  equally  as  positive  that 
there  was  no  whistle  sounded  and  no  bell  rung  until  the  en- 
gineer discovered  the  horses  within  fifty  feet  of  the  track. 

On  this  conflicting  testimony  it  stands  conceded  that  the 
jurors  would  have  been  justified  in  concluding  that  no  cau- 
tionary signal  was  given,  and  that  the  defendant's  servants 
were  negligent  in  this  respect  when  driving  their  pnndsroas 
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machinery  along  the  track  towards  the  eroBsing,  a  place 
where  every  traveler  upon  the  public  road  is  expected  to  listen 
for,  and  therefore  has  a  right  to  rely  tp  some  extent  upon, 
the  Bounding  of  a  warning  or  cautionary  signal^  a  eignai  u> 
be  regulated  by  and  commensurate  with  the  necesBities  of 
the  locality,  the  risk  and  hazard  at  the  intersection.  More 
care  and  vigilance  are  required  at  a  crossing  of  extremely 
dangerous  character,  as  this  was,  by  all  parties,  trainmen 
and  travelers  on  the  highway,  than  at  a  place  where  there  are 
no  obstructions  to  interfere  with  sight  and  hearing,  the  differ- 
ence between  the  parties  being  that  the  trainmen  are  presumed 
to  know  all  about  the  peculiarities  of  the  intersection,  while 
the  travelers  on  the  highway  are  not  presumed  to  have  the 
same  knowledge.  That  they  are  acquainted  with  the  crossing 
may  be  shown  of  course. 

As  there  was  testimony  that  would  have  justified  the  find- 
ing that  defendant  was  negligent,  the  real  question  resolves 
itself  into  an  inquiry  whether  the  proofs  conclusively  estab* 
lished  defendant's  contention  that  Hendrickson  contributed 
to  the  negligence  which  caused  his  death.  This  depends 
wholly  upon  the  testimony  of  one  witness,  the  only  one,  aside 
from  the  engineer  and  fireman,  who  saw  the  deceased  after 
he  came  upon  defendant's  right  of  way,  not  far  froni  the  point, 
before  mentioned,  where  he  was  first  discovered  by  the  engi- 
neer. This  witness  was  at  least  thirty  rods  away,  upon  the 
north  side  of  the  track,  and  walking  in  the  direction  of  the 
scene  of  the  casualty.  He  testified  that  Hendrickson  care- 
fully walked  his  team  down  the  hill,  to  the  point  where  he 
could  command  a  view  of  the  track  westerly,  some  fifty  feet 
from  the  rails,  and  just  at  that  moment  the  locomotive  emerged 
in  view  in  the  cut  about  one  hundred  and  fifty  feet  away,  the 
short,  shrill  danger-whistles  were  at  once  given,  the  horses 
became  frightened  and  unmanageable,  reared  and  plunged 
forward  towards  the  rails,  notwithstanding  the  driver  tried  to 
control  them,  the  man,  wagon,  and  team  disappeared  from  his 
view  in  the  dust  and  smoke,  the  crash  of  the  collision  coming 
instantly  to  his  ears.  This  witness  and  the  engineer  and  fire* 
man  were  greatly  at  variance  as  to  the  manner  in  which  the 
horses  were  driven  towards  the  crossing,  and  as  to  their  be- 
havior when  the  danger  signals  were  given,  but  these  difler* 
ences  were  for  the  jury  to  pass  upon. 

We  are  of  the  opinion  that  a  case  was  made  whieh  ought  te 
have  been  submitted  to  the  jury. 
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Where  a  railway  and  a  public  road  intersect,  the  rights  of 
the  traveler  and  of  the  railway  company  are  regarded  as  equal, 
but,  of  course,  the  trigreler  must  yield  the  right  of  way  to  a 
train  drawing  near.  In  other  words,  if  a  traveler  on  a  public 
road,  having  had  an  opportunity  to  learn  in  any  nmnner  of 
the  approach  of  the  railway  train,  sustains  injuries  from  a 
collision  while  attempting  to  cross  the  rails  when  the  train  is 
crossing  the  highway,  he  has  no  cause  of  action.  A  railway 
company  must  be  exonerated  when  a  collision  occurs  at  an 
intersection  with  a  public  road,  if  it  has  used  such  reasonable 
care  to  avoid  the  collision  as  ordinary  prudence  would  sug- 
gest. If  it  has,  and  a  collision  ensue,  the  fault  must  be  with 
the  traveler  on  the  highway,  consisting  in  his  failure  to  ezer*- 
cise  ordinary  care.  In  such  cases  it  has  been  well  said  that 
if,  as  a  njatter  of  common  knowledge  and  experience,  the  trial 
court  sees,  upon  the  undisputed  facts  in  the  case,  that  the  in- 
jured traveler  was  not  in  the  exercise  of  ordinary  care,  and 
that  the  injury  was  in  part  attributable  to  his  want  of  such 
care,  it  will,  as  he  has  shown  no  legal  cause  of  action,  dismiss 
the  case  or  direct  a  verdict  against  him;  but  the  measure  of 
ordinary  care  is  so  variable  that  the  question  of  negligence 
becomes  usually  and  peculiarly  a  function  for  the  jury,  and 
the  courts  can  but  rarely  declare  a  particular  act  to  be  con- 
clusive evidence  of  negligence.  And  that  is  precisely  what 
was  done  in  this  instance,  the  ruling  being  the  same  as  if  Mr. 
Hendrickson's  view  of  the  railway  and  the  coming  train  had 
been  wholly  unobstructed  as  he  came  down  the  hill  towards 
the  crossing. 

A  plaintiff  administrator  is  not  required  in  all  cases  of  this 
character  to  prove  u.'Rrmatively  that  his  intestate  looked  or 
listened.  It  may  be  inferred,  in  view  of  the  circumstances, 
that  the  deceased,  governed  by  the  institict  of  self-preserva- 
tion, did  what  a  prudent  man  ordinarily  would  do  to  save  his 
life.  See  Pennsylvania  R.  R.  Co.  v.  Weber,  7B  Pa.  St.  157,  18 
Am.  Rep.  407.  It  was  demonstrated  that  Hendrickson  was 
in  a  position  or  situation  extremely  perilous  to  him,  and  which 
he  had  net  been  cautioned  to  avoid,  if  we  are  to  believe  plain- 
tifr*8  witnesses,  before  he  had  reached  a  point  in  the  pnblic 
road  where  the  train  was  visible,  or  when  looking  for  it  would 
have  availed.  This  situation  or  position  became  dangerous, 
not  by  the  simple  act  of  Mr.  Hendrickson  in  driving  there^ 
bwl  through  the  neglect  of  defendant's  servants  to  give  the 
warning  signals  required  by  law  (Pen.  Code,  seo.  843)  in  sea* 
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■on  to  piBVMit  his  ntar  apprMcfa,  and  H  witt  made  still  mo9« 
periloas  by  the  ghort,  sharp  danger-whistles  made  neoeseary^ 
by  reason  of  the  neglect  before  mentioned,  blown  in  such  clo8« 
proximity  to  the  borsee  as  to  frighten  and  cause  them  to  plnnge 
forward  upon  the  tracks  directly  in  front  of  the  destructive 
force.  As  was  said  in  PeTmsylpania  R.  R.  Oo.  t.  Ogier^  35  P)ft. 
8t  60,  78  Am.  Deo.  322:  ^  If  there  was  no  notice  by  blowing 
the  whistle,  a  thing  required  to  be  done  l^efore  reaching  the 
point,  and  usually  done,  a  traveler  accustomed  to  expect  thie 
would  not  only  not  be  so  likely  to  look  out  for  danger,  or  be 
in  such  preparedness  to  avoid  it  as  he  otherwise  might  hvm 
been,  and  this  without  any  culpable  negligence  on  his  part; 
for,  if  by  the  negligence  or  omission  of  those  in  charge  of  the 
train  his  vigilance  was  allayed,  they  are  not  at  liberty  to  im- 
pute the  consequences  of  their  acts  to  his  want  of  vigilance,  a 
quality  of  which  they  have  deprived  him.'* 

Assuming,  then,  as  we  must,  for  the  jury  might  have  so  d»> 
termined,  that  no  cautionary  or  warning  signals  were  given, 
it  must  be  held  that  if,  by  reason  of  this  omission  or  neglect 
on  the  part  of  defendant's  servants,  Mr.  Hendrickson  was  led 
to  be  less  vigilant  when  drawing  near  to  the  railway,  his  view 
along  the  tracks  being  obscured  until  he  reached  a  place  or 
situation  in  which  his  life  was  jeopardized  and  finally  lost, 
bis  want  of  vigilance  cannot  be  pronounced  e«ilpable  or  coi> 
curring  negligence,  as  a  matter  of  law.  It  is  not  an  abeohits> 
answer  to  the  claim  for  redress  made  by  his  legal  representsK 
tive  that,  notwithstanding  the  alleged  omission  of  cauticNia ry 
signals  by  the  persons  in  charge  of  the  loconK)tive,  be  might, 
by  the  exercise  of  greater  vigilance,  have  discovered  the  ap- 
proaching train,  if  he  had  foreseen  a  violation  of  the  atatute 
instead  of  relying,  perhaps,  on  its  observance:  Enmt  v.  Budufi 
Riffer  Jt  R.  Co.,  35  N.  Y.  9;  90  Am.  Dec.  761. 

In  respondent's  brief,  reference  has  been  fre<iii(Mitlv  mndeto 
the  excellent  <^portunity  there  was  for  observing  the  line  of 
railway  as  a  person  on  the  public  road  journeyed  easterly  from. 
Darwin  towards  King's  crossing.  When  so  journeying,  and 
with  a  crossing  of  the  track  to  be  made,  it  would  be  the  duty 
of  the  travrior  to  be  watchful,  and  at  all  times  to  exercise 
ordinary  care;  but  the  fact  that  for  two  or  three  miles  along 
the  road,  and  before  reaching  the  point  where  the  view  waa 
obstructed,  Mr.  Hendrickson  might  have  seen  the  train,  ktd 
he  looked  to  the  year  some  distance^  was,  at  most,  a  single 
sirenmstanoe  to  be  considered  by  the  jury  when  considering 
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646  Hbndbigkbon  v.  Great  Northern  R'V  Co.     [Minn. 

the  claim  that  he  ought  to  have  aeen  the  train  in  ample  time 
to  ftToid  the  collision.  While  the  view  for  some  two  or  three 
miles  west  of  the  cut  was  not  interfered  with,  it  was  greatly 
obetructed  for  a  distance  of  more  than  a  thousand  feet,  just 
at  the  point  where  the  opportunities  for  observation  were  most 
needed,  and  are  ordinarily  regarded  and  made  useful.  Of 
course  if  the  train  was  within  range  of  a  traveler's  vision,  as 
he  looked  over  or  between  the  piles  of  earth,  small  trees,  and 
other  obstructions  between  the  track  and  the  highway,  it  would 
be  seen,  but  it  would  remain  unseen  and  unobserved  unless  it 
was  at  the  exact  place  commanded  by  a  view  from  that  pre- 
cise point  of  observation.  The  view  and  the  presence  of  the 
train  would  have  to  concur  as  to  time  and  place. 

Nearly  all  of  plaintiff's  witnesses,  residents  of  that  immedi- 
ate locality,  testified  that,  although  no  signals  were  sounded 
for  the  crossing,  they  heard  the  train  coming  from  the  time  it 
left  Darwin  station,  some  three  miles  west;  and  from  this  it  is 
maintained  by  respondent  that  had  the  deceased  listened,  as 
was  his  duty  when  he  approached  the  crossing,  he,  too,  would 
have  beard  it  coming,  and  would  have  been  warned  in  ample 
time  to  prevent  his  driving  so  near  the  rails.  The  fact  that 
the  swift  coming  of  the  train  was  clearly  manifested  to  tlte 
witnesses  by  the  noise  it  made  when  running,  conclusively 
established,  it  is  argued,  that  the  deceased  failed  to  listen,  or, 
listening,  neglected  to  pay  attention  to  the  obvious  warning 
of  imminent  danger;  but  in  this  contention  respondent's  coun- 
sel overlooked  two  conditions,  both  present,  which  might  have 
a  bearing  upon  the  matter:  1.  That  Mr.  Hendrickson  was  in 
an  empty  lumber  wagon,  which  must  have  made  more  or  less 
noise  as  it  was  driven  along;  and  2.  And  of  more  moment, 
probably,  that  all  of  these  witnesses  were  well  acquainted 
with  the  movements  of  this  particular  train,  knew  when  it 
might  be  expected  at  Darwin  station,  as  well  as  at  the  cross- 
ing, while  some  of  them  were  paying  special  attention  to  its 
coming  on  that  occasion.  A  stranger  to  the  neighborhood 
and  to  the  movements  of  this  train  would  not  be  expected  to 
know  that  a  train  was  approaching  King's  crossing  from  the 
west  simply  because  it  whistled  and  blew  off  steam  at  Darwin, 
or  because  its  approach  was  apparent  to  those  who  knew  all 
about  its  running  time  and  movements. 

Order  reversed. 

OnJiLLAN,  0.  J.|  abeenti  dck,  did  not  rit 
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Bailboad  Oboibihos.  — TheverraaU  of  a  railroad  oompany  and  a  traralar 
•boiit  to  eroM  the  track  mtut  ezaroifo  miitaal  oare;  Reemt  r.  Dfiaionrt  «il0L 
JL  S.  Co.,  90  Pa.  St.  454;  7S  Am.  Doe.  718;  Be^  t.  KevpoH  etc  J?V,  t4 
W.  Ya.  638;  MeBrkU  t.  Iforihern  Pae,  EL  B.  Co.,  19  Or.  64;  bot  the  railroad 
•ompany  hae  the  pfoferonee  and  right  of  way:  Bromn  t.  Texcu  efe.  R*g  Co.,  42 
Ia.  Ann.  850;  SI  An.  St.  Rep.  874»  Ai  to  the  dnty  of  the  company  to  signal 
the  approach  of  the  train,  cee  note  to  LouUmllt  tie.  R.  R,  Co.  t.  Hall,  18 
Am.  St.  Rep.  98,  and  Wthck  r.  HannSbaL  Oe.  B.  B.  Co.,  87  Am.  Rep.  443- 
448.  Where  the  dnty  to  ring  a  bell  or  aoond  a  whistle  is  impoeed  by  stat* 
«te^  the  omission  to  perform  it  it  negligence  per  m:  Terre  HauUetc  B.  B.  Co* 
▼•  Vodker^  129  DL  540;  but  this  does  not  ezense  a  traTcler  on  a  highway 
evoosing  a  track  from  the  exercise  of  snch  reasonable  oare  as  the  law  reqniree 
to  aaoertain  whether  a  train  is  approaching:  Beyel  v.  Newport  tic  B^p  Co»,  84 
W.  Va.  538;  Bodrkm  w.  New  TorketcB.  B.  Co..  125  N.  Y.  528.  In  ffkdU 
w.  Biekmond  eie.  B.  A  Co.,  IQ9  IX.  a  472;  28  Am.  St  Rep.  581,  the  role  is 
stated  more  faTorably  for  the  traTcler,  and  it  is  held  that  he  is  boond  to  look 
only  when  to  do  so  would  aid  him  in  determining  whether  or  not  a  train  is 
•pproaehing,  and  that  the  failnre  of  the  engineer  to  giTo  warning  will  ren- 
der the  oompany  liable^  although  the  traTcler  may  hare  been  careless  in 
eoipoeing  himself  to  danger. 

RAILBOAIM3B088I1I08.— Obstruotzons  TO  THB  ViBW  of  the  traveler  lO* 
qnire  him  to  nee  additional  precantione:  Cindimati  etc  JTy  ^  ▼•  ffoward, 
194  Ind.  280;  19  Am.  St.  Rep.  98;  Bradf  t.  Toledo  etc  B.  B.  Co.,  81  Mich. 
616x  Bepa  T.  i\r«ioporl  etc  B'y  Cc,  84  W.  Va.  538;  MeBride  r.  Northern  Fac 
B,  B.  Co.,  19  Or.  64;  bat  in  each  a  case  he  is  not^  as  a  matter  of  law,  gnilty 
of  oontribntory  negligence  because  he  does  not  leare  his  Tchicle  and  go  to  a 
point  where  he  can  see  that  the  track  is  clear.  The  question  should  be  snb- 
mitted  to  the  jury:  ^or^  Pac  JTy.  Co.  t.  Lee,  92  Ala.  262. 

RAZiiS0Ai>-0B0fl8nf0& — The  presumption  of  law  is,  that  a  person  killed 
at  a  crossing  did  stop  and  look  or  listen.  Mymikkg  t.  IktroU  etc  B,  B*  Obi* 
84Miah.98|  8  Am.  Sk  Repw  804. 


LOHO  f^    DXJLUTH. 

(«  HkmnsofrA,  flo.] 

WtiiTVTBf  OoRmuunKMi  ov.— If  Xzolubitb  Rraan  or  TRAvanm  abb 
Olaimbd  to  haTo  been  granted  by  a  statute  impairing  the  power  ef  the 
IflgiaUtne  for  farther  action,  the  statute  should  be  oonetrued  most 
■triotly  in  faror  ef  the  state,  and  all  doubts  reedlTed  against  the  person 
fliaiming  the  ezdosiTe  right. 

MOHKHFaL  OOBTOBAnOBS    HaTB  VO  PoWBB  10  ObAHT  BzOLUHTB  flBAlf • 

COBiBBi  or  priTilegee  unless  sach  power  has  been  oonferred  upon  them 
bj  a  statute  explicit  and  free  from  donbk 
MmncnrAL  Cobfqbatioiib.  — A  Oeamt  bt  a  Muntoipautt  of  thb  Bzouv* 
■TB  RiOBT  to  supply  it  and  its  inhabitants  with  water  lor  the  period 
ef  thirty  ymn,  is  not  anthorised  by  a  statute  ocaf erriag  powor  apea  11 
to  fRHilIlM  fight  toonoor  noro  prirato  oompaaisB  or  oofponiioMto 
onot  wifterworko  and  supply  it  and  the  inhabitants  thereof  with  wnlsi^ 
Bad  loeei  ring  the  right  of  tho  munioi polity  to 
•■f  Hmm  after  ifteen  yt 
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Suit  by  a  tax-payer  of  the  city  ofT>aluth  to  enjoin  It  from 
isaoing  bonds  te  raise  money  with  which  to  constrfict  gaa  and 
waterworks.    The  city  was  the  aoeoeaaof  of  tlie  yillage  of  Du-> 
luth.    The  statute  estaUisMng  munictpal  governnient  for  the 
village  as  amended  in  1880,  conferred  the  foRowing  powers: 
''Eleventh*    To  make  and  establish  public  pounds,  pamps^ 
wells,  cisterns,. hydrantSi  reservoirs^  and  fountains,  and   t» 
provide  for  and  conduct  water  into  Bxtd  throngh  the  streets, 
avenues,  alleys,  and  public  grounds  of  the  village  and  city  of 
Dulutb,  and  to  provide  for  and  control  the  erection  of  water* 
works  by  said  viUag9  for  the*  supply  of  water  to  said  village 
and  its  inbabitanta,  awi  ta  grant  the  right  to  one  or  more  pri* 
vate  companies  or  corporationff  to  erect  waterworks  to  Fupply 
said  village  and  the  inhabitanta  thereof  with  water,  and  la 
authorize  and  empower  such  company  or  corporation  to  lay 
water  pipes  and  mains  into,  through,  aod  ooder  the  streeto^ 
avenoes,  alleys,  and  p«Uic  gpounda  of  the  said  village  ai>d 
orty  of  Dulutb,  and  when  necessary  for  properly  carrying  out 
the  purpose  of  said  company  or  corporation,  to  appropriate 
private  property  in  the  village  or  eity  of  Dulotfa  to  the  use  of 
said  company  or  corporation  in  the  manner  provided  by  sec* 
tion  twenty-nine  (29)  of  chapter  seven  (7)  of  said  act,  and  to 
control  the  erection  and  operation  of  such  waterworks,  and 
the  laying  of  such  pipes  and  mains,  in  accordance  with  such, 
terms  and  conditions  as  may  be  agmed  upon  with  said  ooo»- 
pany  or  corporation.     Provided,  that  every  grant  to  a  private 
company  or  corporation  of  the  right  to  erect  waterworks,  gas- 
works, electric  light  works,  or  heating  works,  as  hereinbefore 
mentioned,  shall  provide  for  the  sale  of  such  works  to  the 
said  village  or  its  successors  at  any  time  after  fifteen  (15) 
years  from  the  commencement  of  auch  grant,  at  a  valuation 
to  be  agreed  npon  or  determ&aed  in  a  manner  to  be  prescribed 
in  the  grant."    Under  thia  statute  an  ordinance  was  enacted 
granting  the  right  to  construct  and  operate  water  and  gas« 
works,  and  the  contention  of  the  plaintiff  was  that  this  grant 
conferred  exclusive  authority  and  that  ttie  city  had  no  right 
to  construct  waterworks  nor  to  issue  bonds  to  aid  each  con- 
Btruetion.    A  demurrer  to  the  complaint  having  been 
tained,  the  plaintiff  appealed. 

Warner  and  SpangUr^  for  the  appdlaat 

&  IX  ASen^  for  fhe  re8p«Bdeat& 
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Dickinson,  J.  In  tha  year  1883  the  Tillmge  of  Duluth  wes 
a  municipal  corporation,  haying  the  powers  conferred  upon  it 
by  Special  Laws  of  1881,  chapter  11^  and  the  more  specific 
powers  (as  respects  the  subject  here  to  be  considened)  con- 
ferred by  Special  Lam  of  IBS^i  chapter  80.  It  will  otily  be 
necessary  to  dii^ct  attention  to  subdivisions  one  {1}  and  four 
(4)  of  section  three  (3)  of  the  latter  act. 

In  tlie  yeoj*  1883  the  village  by  ordinan^  entered  into  a 
contract  with  a  corporation  named  the  Duluth  Gas  and 
Water  Company,  —  but  which  for  brevity  we  will  designate 
as  the  "  Water  Company," — by  the  terms  of  which  there  was 
granted  to  the  water  company  the  privilege  of  establishing, 
maintaining,  and  operating  waterworks,  laying  pipes  and 
placing  hydrants  in  the  streets  and  public  grounds  for  tha 
supply  of  water  for  domestic  and  other  purposes,  for  the  term 
of  thirty  (30)  years.  The  village  on  its  part  thereby  agreed 
to  abstain  for  that  period  from  granting  to  any  other  party 
the  right  or  privilege  to  lay  water  pipes  in  the  streets  or  pub- 
lic grounds,  or  to  furnish  water  to  the  village  or  its  inhabi- 
tants. Then,  in  the  same  sentence,  after  making  a  similar 
provision  with  respect  to  the  laying  of  gas  pipes  and  the 
supply  of  gas,  (except  that  a  different  period  of  time  is  named,} 
it  is  added:  '*  And  the  said  vilLige  will  likewise  abs^^  from 
BO  doing  for  and  on  its  own  bebalf."  It  is  canteuded  by  the 
appellant  that  the  clause  last  xeciled  r^lades,  n«t  only  to  tlie 
subject  of  gas  supply,  which  immediaiedy  precedes  it,  but 
also  to  that  of  the  water  supply  referred  to  ia  the  earlier  pant 
of  the  sentence;  bo  that  the  agreement  of  the  village  is,  in 
effect,  that  it  will  not,  for  the  period  «Qf  thirty  (30)  years, 
either  grant  to  any  other  party  than  tliis  water  company  the 
privilege  of  supplying  water  and  maintaining  a  system  of 
waterworks,  nor  itself  exercise  the  right  of  establishing  water- 
works or  supplying  water.  We  may  assume  that  this  is  the 
proper  construction  of  the  ordinance;  for,  if  it  is  not,  the  plain- 
tiff (appellant)  has  no  reason  for  thits  intervention  to  prevent 
the  municipal  corporation  from  taking  steps  to  establish  and 
maintain  a  system  of  waterworks  for  itself;  and  if  this  is  the 
proper  construction  of  the  ordinance,  the  plaintiff  has  no  cause 
of  action,  for  reasons  which  will  presently  be  stated. 

The  purpose  of  this  action,  prosecuted  by  a  taxpayer,  is  to 
restrain  the  present  city  of  Duluth,  and  its  officers,  from  pro- 
otedings  already  instituted,  on  the  part  of  the  city,  for  tha 
jurpos*  of  establishing,  on  its  own  account,  a  public  system 
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of  waterworks.  The  city  is  the  legal  successor  of  the  Tillage 
and  no  question  is  raised  as  to  its  being  legally  bound  by  the 
contract  made  by  the  village  with  the  water  company,  and 
we  shall  assume  that  it  is  so  bound.  Nor  is  any  question 
raised  as  to  the  right  of  the  plaintiff  to  prosecute  such  an 
action.  We  have  not  referred  particularly  to  some  features 
of  the  complaint  relating  to  the  subject  of  gas,  for  the  reason 
that  it  appears  that  the  bonds  proposed  to  be  issued  are  merely 
for  the  purpose  of  raising  funds  to  establish  waterworks,  and 
it  is  not  apparent  that  our  inquiry  need  to  be  extended  be- 
yond that  subject.  The  simple  question,  then,  is  whether  the 
municipality  became  disabled  from  establishing  waterworks 
for  the  use  of  the  city  and  its  people  by  reason  of  the  contract 
made  with  the  water  company,  and  which,  as  we  assume,  in 
terms  provided  that  the  municipal  corporation  would  abstain 
from  doing  so  for  the  period  of  thirty  (30)  years.  In  simpler 
form,  the  question  is  whether  the  village  had  power  to  grant 
an  exclusive  franchise,  and  thus  to  disable  itself. 

The  adjudications  upon  the  subject  show  it  to  be  no  longer 
a  matter  of  doubt  that  the  legislature,  acting  presumably  for 
the  public  good  and  with  due  regard  for  the  future  as  well  as 
present  interests  of  the  state,  may  grant  exclusive  franchises 
like  thaC  which  are  claimed  to  have  been  bestowed  upon  this 
water  company;  and  when  that  has  been  done,  and  the  grant 
accepted  and  acted  upon,  it  becomes  a  contract  by  which  tiie 
state  is  effectually  bound,  and  its  future  governmental  power  is 
thereby  impaired.  It  may  be  admitted,  too,  that  the  legisla- 
ture may  delegate  to  a  municipal  corporation  the  authority, 
by  contract,  to  confer  such  exclusive  privileges  concerning 
matters  properly  pertaining  to  municipal  affairs;  but  it  is  a 
well-settled  principle  of  construction,  applicable  both  to  direct 
legislative  grants  and  to  those  indirectly  made  through  the 
action  of  municipal  corporations,  that  exclusive  rights  of  this 
nature  are  not  favored,  and  a  statute  which  thus  has  the  effect 
to  impair  the  power  of  the  legislature  for  future  action  should 
he  construed  most  strongly  in  favor  of  the  state.  If  there  is 
Any  ambiguity  or  reasonable  doubt,  arising  from  the  terms 
fised  by  the  legislative  or  granting  body,  as  to  whether  an  ex- 
clusive franchise  has  been  conferred,  or  autliorizotl  to  he  con- 
ferred, the  doubt  is  to  be  resolveil  Mgainst  the  corporation  or 
individual  claiming  such  a  grant.  Public  policy  does  not 
permit  an  unnece?8nry  inference  of  authority  to  make  a  con- 
tract  inconsistent  with  the  continuance  of  the  sovereign  power 
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and  duty  to  make  such  laws  as  the  public  welfare  may  re* 
quire:  NashY.  Lowry,  87  Minn.  261,  263;  Charles  River  Bndgs 
T.  Warren  Bridge,  11  Pet  420.  543,  544;  Minium  v.  Larue,  23 
How.  435;  Wright  t.  Nagle,  101  U.  8.  791,  796;  and  see  au- 
thorities to  be  hereafter  cited.  It  is  hardly  necessary  to  ad  vert 
in  this  connection  to  the  fact  that  municipal  corporations  have 
only  such  powers  as  are  conferred  by  the  legislature  and  the 
same  principle  of  strict  construction  which  forbids  that  a 
direct  grant  of  a  franchise  by  the  legislature  be  construed  as 
exclusive  is  applicable  in  the  construction  of  powers  delegated 
to  municipal  corporations  with  respect  to  such  matters.  The 
authority  conferred  upon  such  governmental  agencies  of  the 
state  to  grant  exclusive  franchises  or  privileges  must  be  as 
explicit  and  free  from  doubt  as  would  be  required  if  the  fran- 
chise were  created  directly  by  the  legislature. 

Reference  to  a  few  of  the  numerous  decisions  in  which  this 
principle  of  strict  construction  has  been  recognized  and  ap- 
plied may  properly  precede  the  application  which  we  make 
of  the  law  to  the  facts  of  this  case.  It  may  be  that  in  some  of 
these  cases  the  rule  of  strict  construction  was  carried  too  far. 

In  Minium  y.  Larue,  23  How.  435,  it  was  considered  that  a 
city  charter,  conferring  the  power  to  make  such  by-laws  and 
ordinances  as  might  be  deemed  proper  for  making  (establish- 
ing) ferries,  did  not  authorize  the  granting  of  an  exclusive 
privilege. 

Fanning  r.  Oregoire,  16  How.  524,  was  the  case  of  a  legis- 
lative grant  of  the  right  to  the  plaintiff  to  operate  a  ferry  for 
twenty  (20)  years,  and  it  was  also  declared  that  "  no  court 
or  board  of  county  commissioners  shall  authorize  any  person, 
unless  as  herein  provided,  to  keep  a  ferry  within  the  limits  of 
the  town  of  Dubuque."  The  city  of  Dubuque  was  subsequently 
created,  and  the  city,  in  the  exercise  of  its  charter  powers, 
granted  to  the  defendant  the  privilege  of  operating  a  ferry. 
It  was  held  that  the  earlier  grant  was  not  exclusive,  and  al- 
though **  no  court  or  board  of  county  commissioners"  could 
subsequently  grant  another  franchise,  the  legislature  could  do 
it,  or  empower  the  city  of  Dubuque  to  do  sa 

Riehrtumd  Co.  Oadight  Co.  v.  Town  of  Middletown,  59  N.  Y. 
22S.  A  legislative  act  authorizing  a  town  to  cause  its  streets 
to  be  lighted  with  gas,  and  to  enter  into  a  contract  with  the 
plaintiff  for  that  purpose,  was  held  not  to  confer  power  to 
make  an  absolute  contract  for  a  term  of  years.  The  legislature 
ooald  not  thus  be  deprived  of  its  power  to  subsequently  legis- 
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late  upon  the  eubject;  and  its  repeal  of  the  authority  to  light 
with  gas  was  effectual  to  terminate  the  contract  bo  made: 
See  also  Syracwe  Water  Co.  y.  City  of  Syracuse,  116  N.  Y.  167. 

City  of  Brenham  t.  Brenham  Water  Co.^  67  Tex.  542.  maj 
be  thus  stated:  A  eity  was  empowered  by  its  charter  to  pro- 
vide itself  with  water,  and  was  deemed  to  be  authorized  to  do 
BO  by  contract  The  defendant  company  was  expressly  au- 
thorized to  contract  with  the  city  for  that  purpose.  The  city 
entered  into  a  contract  with  the  defendant  which  the  court 
deemed  to  have  been  intended  to  confer  an  exclusive  right 
upon  the  company  for  the  period  of  twenty-five  (25)  years. 
It  was  held  that  the  city  had  no  such  power. 

Lehigh  Water  Company^s  Appeal^  102  Pa.  St.  515,  presented 
these  facts:  The  water  company  was  incorporated  in  1860 
to  supply  the  borough  of  Easton  with  water.    In  1867  the 
borough  was  authorized  to  construct  waterworks,  and  to  pur- 
chase the  works  of  any  existing  company.    This  authority, 
however,  did  not  become  effectual  until  1881,  when  it  was  ap- 
proved by  popular  vote.    In  the  meantime  the  water  company, 
as  it  was  authorized  to  do,  had  availed  itself  by  acceptance 
of  the  benefits  of  an  act  of  1874  providing  for  the  incorporation 
of  water  companies,  and  which  declared  that ''  the  right  to 
have  and  enjoy  the  franchises  and  privileges  of  such  incorpor- 
ation within  the  district  or  locality  covered  by  its  charter 
shall  be  an  exclusive  one,  and  no  other  company  shall  be  in- 
corporated for. that  purpose"  until  the  corporation  sliould 
have  realized  profits  to  a  specified  amount.    It  was  held  that 
the  franchise  was  exclusive  only  as  respects  other  companies, 
and  that  the  borough  was  not  prohibited  from  supplying  water 
by  works  constructed  by  itself,  even  though  that  might  impair 
the  value  of  the  franchise  of  the  water  company. 

In  Stein  t.  BienviUe  Water-supply  Co.,  84  Fed.  Pop.  145,  it 
was  held  that  the  granting  of  the  exclusive  privilege  of  sup- 
plying a  city  with  water  "  from  the  Three  Mile  Creek  '*  did  not 
prevent  a  subsequent  grant  of  a  right  to  supply  water  from 
another  source. 

It  was  considered  in  Saginaw  Oaslight  Co.  v.  City  of  Sagi" 
now,  28  Fed.  Rep^  529,  that,  under  authority  to  a  municipal 
corporation  to  cause  its  streets  to  be  lighted,  and  to  make 
reasonable  regulations  with  reference  thereto,  the  city  was 
empowered  to  enter  into  a  contract  for  the  accomplishment  of 
that  end,  but  that  it  had  not  authority  to  thus  confer  an  ex- 
olusive  right  to  furnish  gas  for  the  period  of  thirty  (30)  years. 
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dee  iilflo  State  r.  Cindvaiati  Gaslight  etc.  Co.^  18  Ohio  St 
262;  Parkenburgh  Oas  Co.  w.  City  of  Parkeraburgh,  80  W.  Va. 
435;  Birmiagham  etc.  Ry  Co,  v.  Birmingham  SL  Ry  Co,,  79 
AUl  4654  ^  ^1^  K^P*  ^^^'t  Cooley  on  Constitutional  Limita- 
tittoSy  6th  •d^  pt»  250;  2  Dilioa  on  Municipal  CorporationSi 
692,695. 

An  exainjnstion  of  the  authorities  here  cited,  and  of  others 
a£  like  imiiori,  readily  leads  to  the  conclusion  that  the  charter 
powers  •f  the  village  of  Duluth  were  not  such  as  to  enable 
it  io  confer  upon  the  water  company  the  exclusive  right  to 
sapply  the  municipality  with  water  for  the  period  of  thirty 
(30)  years.  Such  power  was  certainly  not  expressly  conferred. 
Nor  was  it  necessarily  involved  in  the  authority  given  to  con- 
tract for  a  water  supply,  and  to  confer  the  right  upon  one  or 
«6fe  private  oeiporatioos  io  astaUisfa  waterworks  and  a  sup- 
ply system.  Such  general  language  falls  short  of  expressing 
an  intention  to  confer  the  power  to  grant  an  exclusive  fran- 
chise which  shall,  in  effecti  Und  and  restrict,  not  only  the 
iriUage,  but  the  state,  in  the  ejEerciae  of  its  governmental  fano- 
tions,  for  thirty  (80),  si^ty  (#0),  or  one  hundred  (100)  years, 
or  forever.  It  may  be  said  that  the  power  to  contract  would 
be  useless  unless  the  privilege  conferred  may  be  made  exclu- 
mve;  for  otherwise  private  eorporatioos  or  persons  would  not 
engage  ia  an  ^undertaking  involving  tifee  tiecessity  for  very 
farr^  expenditure  of  ectpital  in  works  wkieii  might  bei«udered 
unprofitable,  if  not  valueless,  by  the  subsequent  action  of  tke 
municipal  or  state  government.  The  argument  is  not  without 
force.  The  cases  cited  above  and  others  show  that  it  has 
often  been  advanced  in  support  of  claims  of  exclusive  privi- 
leges, but  it  has  rarely  if  ever  prevailed.  It  suggests  consid- 
»tiens  of  poficy  whi<A  may  iotfbience  the  legislature  to  grant, 
or  to  authorize  the  granting  of,  exclusive  privileges;  but  the 
principles  in  accordance  with  which  legislative  grants  of  this 
kind  are  to  be  construed  seem  to  be  so  clearly  established  that 
generally  not  much  weight  can  be  giveii  to  such  an  argument 
in  determining  tbe  effect  ef  particular  legislative  action. 

The  proviso  in  subdi vision  four  (4),  requiring  that  in  any 
grant  of  authority  'by  a  village  there  should  be  a  provision  for 
the  sale  of  the  works  to  the  villn^e  at  at  any  time  after  fifteen 
(16)  yeavSy  has  no  bearing  opon  the  question  under  consider- 
tition.  The  prmrieo  requires  thalt  the  right  to  purchase  ehall 
l>e  a  condition  of  the  grant  It  imposes  no  requirement  or 
duty  to  purchase,  and  does  not  justify  the  inference  that  the 
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Tillage  could  only  provide  itself  with  waterworks  by  purchas* 
ing  from  the  company:  8yracu$e  Water  Co.  t.  City  of  8yracu»f 
116  N.  Y.  167, 187.  The  conclusion  is  thus  reached  that  the 
charter  powers  of  the  village  of  Duluth  did  not  permit  it  to 
grant  an  exclusive  franchise,  binding  itself  for  the  period  of 
thirty  (30)  years  not  to  establish  a  system  of  waterworks  on 
its  own  account,  and  that  it  did  not  become  disabled  to  thus 
act  in  its  own  behalf.  This  is  in  accordance  with  the  decis- 
ion of  the  district  court,'although  we  have  assigned  different 
reasons  from  those  which  influenced  the  decision  of  the  learned 
judge  of  that  court  It  is  unnecessary  to  now  consider  tbo 
point  upon  which  his  conclusion  was  based* 
Order  affirmed.  ^^^^^^^ 

ORAim^  OoHsrauofiov  ov.— Qraaii  In  dmrogfttloQ  ef  the  tigbto  of  Ihe 
pablio  maik  be  ttriofely  oonttniedy  and  ate  ne?er  ezieadad  by  implieationi 
Lansing  v.  SmUh,  4  Wend.  9;  21  Am.  Dea  89.  Reasonable  doubto  at  to  Um 
proper  oonstraotion  of  a  legislative  grant  are  to  bo  reeoWed  in  favor  of  tbo 
state:  CfrarU  v.  Leaeh^  20  La.  Ann.  829|  98  Am.  Deo.  4091 

MamciPAL  GoRPORATioirs,  Powsaa  of.  — >  A  mnnieipal  oorporatioa  bas 
only  snob  powers  as  are  granted  in  express  words,  neoessarily  or  fairly  im- 
plied in  or  incident  thereto^  and  those  essential  to  its  deolared  objeot  and 
purposes:  St.  L<m$  T.  Bell  Telephon^Co,,  96  Ma  023;  9  Am.  Sk  Rep.  370| 
ffuesing  ▼.  Rock  Island,  128  IlL  465;  16  Am.  Sk  Rep.  129;  and  note  to  Me- 
Cord  ▼•  Pike,  2  Am.  St  Rep.  92,  93.  The  powers  so  granted  are  strictly 
oonstmodt    WkUing  t.  Wtd  Pwd.  88  Va.  906;  29  Am.  8t  Rep.  750. 

FaAircHms,  EzGLuaiva  Graht  ov.  — That  snob  a  grant  does  not  always 
prevent  another  subsequent  grant  to  a  oompetiton  Bee  note  to  JSTinisM  ▼• 
Ouero  Land  6(&  Ob.,  26  Am.  Rep.  299^  291 
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(tf  MnnoMftAt  sot] 

OoimrAvaia,  Oowmtiows  nr  wmrma  Noimr !&•  —  A  oonditioa  ia  a  oob- 
Teyanoe  that  intozioating  liquors  shall  never  be  sold  as  a  bevemgo  to 
be  drunk  on  the  premises  will  not  be  presumed  to  be  a  nominal  oondi- 
tion  and  disregarded,  though  a  statute  of  the  state  deolares  that  '*  when 
any  eonditions  annexed  to  a  grant  or  oonveysaoe  of  lands  are  Bsorely 
nominal  and  evinoe  no  intention  of  aotnal  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  bo  performed,  they  may  bo 
wholly  disregarded.* 

OomriTAMoa.  ^  A  CoNoxnov  that  "iHTOxiOATmo  Liquobs  sbaui  vxvn 
aa  Gk>LD  as  a  beverage  to  be  drunk*on  the  premises^  and  if  tho  aaoie  is 
■o  done  habitually  with  the  knowledge  and  oonsent  of  Iho  owner*  tiiis 
instmmont  shall  be  Toid,"  if  inserted  in  a  oonveyanoe  of  real  estate  is 
a  valid  eondition  suboequent»  tho  breach  of  whieh  works  a  Isrfeitnro  of 
theeetate  granted. 
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i— OoBORXova^  KonoB  or.  —  Btxst  Pubohasbe  of  aa  estate 
oouilnicUf  DotiM  of^  aod  i«  bonnd  by,  oonditiont  mbseqadnl  ooo- 
Maod  ift  a  •odtojmim  throoi^  whioh  h*  dtriTM  title. 
OMnrBTAiiOB — GojfDRiovB  BuBSBQUBHT  — Ba-bhtbt.  — Tb#  oommon-law 
Mrenumy  of  io-«nfery  need  sol  be  performed  m  a  oondition  precedent  to 
an  MiuKi  to  rooorer  the  poeteesion  of  real  property  lor  breaoh  of  a  con- 
dition rabeeqnentb 

Daniel  Rohrer^  for  the  appellant. 

Geo.  fT.  WihoHy  for  the  respondent. 

DicKiNBONy  J.  This  is  an  action  of  ejectment  The  facts  of 
the  ease  are  as  follows:  «- 

The  premises  consist  of  parts  of  two  lots  in  the  Tillage 
of  Worthington*  In  1872  the  plaintiff,  then  the  owner  of 
the  land,  conveyed  it  by  deed,  which  was  then  recorded, 
and  which  embraced  this  condition:  ^This  conveyance  is 
made  and  accepted  on  the  express  condition  that  intoxicating 
liqoors  shall  never  be  sold  or  vended,  as  a  beverage,  to  be 
drank  on  the  premises,  and  if  the  same  is  so  done  habitually, 
with  the  knowledge  and  consent  of  the  owner,  this  instrument 
eball  be  void.''  Through  several  intermediate  conveyances  the 
land  passed  to  the  defendant  Singer  in  1883,  and  ever  since 
that  time  intoxicating  liquors  have  been  habitually  sold,  to  be 
drank  on  these  premises  with  his  knowledge  and  consent. 
Judgment  was  directed  and  entered  for  the  defendants,  the 
provisions  of  1878  (Gen.  Stats.,  c  45,  sec.  46)  being  regarded 
as  applicable  to  and  controlling  the  decision  of  the  case.  This 
section  is  as  follows:  ^When  any  conditions  annexed  to  a 
grant  or  conveyance  of  lands  are  merely  nominal,  and  evince 
no  intention  of  actual  or  substantial  benefit  to  the  party  te 
whom  or  in  whose  favor  they  are  to  be  performed,  they  may 
be  wholly  disregarded,  and  a  failure  to  perform  the  same  shall 
in  no  case  operate  as  a  forfeiture  of  the  lands  conveyed  sub- 
ject thereCa''  The  findings  of  the  court  do  not  show  whether 
or  not  the  plaintiff  has,  or  ever  had,  any  special  interest  in 
the  enforcement  of  the  condition  by  reason  of  its  ownership  of 
other  lands,  or  for  any  other  reason.  The  absence  of  any  find- 
ing concerning  that  matter  is  explained  in  the  memorandum 
of  the  judges,  filed  with  their  decision,  where  it  is  stated  that 
there  was  no  evidence  upon  the  subject 

The  language  of  the  above-recited  clause  in  the  deed  is  snob 
that  it  mast  be  regarded,  if  valid,  as  a  condition  subsequent, 
ttie  breach  of  which  would  work  a  forfeiture  of  the  estate 
granted.    It  is  the  language  of  a  condition,  and  not  of  a  cove- 


556  fijouz  City  etc.  R.  R.  Ca  v.  SnrasB.        [Minn. 


nant.    There  is  no  anbiguitj  or  ancerUttnif  in  iia  ^, 

BO  room  for  construing  it  %o  be  anyAiing  differenl  ^n  what 
it  is  declared  to  be  —  a  condition  npon  irhich  the  estate  is 
granted.  Nor  is  the  condition  repugnant  to  the  estate  con- 
▼ejed.  The  autboriiies  to  be  beraaCler  oitod  4ffe  ap(>licable 
here.  See  also  Famham  v.  ThompsoUy  84  Minn.  330,  337,  57 
Am.  Rep.  69. 

It  is  well  settleJ  tlmt  an  owner  of  lands  may  annex  such  a 
condition  as  this  to  his  conveyance,  even  of  the  fee,  at  least  if 
fat  has  any  special  and  substantial  intwest  in  the  onforoement 
of  the  condition:  riumb  v.  Tubhs,  41  N.  Y.  442;  C^owstt  r. 
Springs  Co^  100  U.  8.  55;  Smith  t.  Barrie,  66  Mich.  314;  56 
Am.  Rep.  891;  CoUin$  Mfg.  Co.  t.  Aibrjy,  25  Cono.  242; 
(ySrien  ▼«  Wethenll^  14  Kan.  616;  <3ray  v.  Blanehard,  8  Pick. 
284;  and  see  Pepin  Co.  v.  PHndlOj  61  Wis.  801.  WhetiMr 
such  a  condition  would  be  deemed  void,  upon  grounds  of  pub- 
lio  policy,  if  it  should  appear  that  the  grantor  had  no  aaoh 
intcrc8t|  we  do  not  decide.  Upon  the  &ce  of  the  deed  noth- 
ing appears  which  could  render  void  the  express  oondition 
npon  which  the  conveyance  is  made  and  accepted.  A  gran- 
tor may,  at  least  under  some  eircumstances,  effectually  ira- 
pum  such  a  condition  upon  a  conveyance  of  the  estate;  and  it 
is  not  necessary,  in  order  to  make  prima  fade  valid  the  con- 
dition expressed  in  the  deed,  that  the  d«ed  sfaaU  set  forth  or 
recite  the  peculiar  facts  which  may  legally  jimtify  the  grantor 
In  annexing  the  condition  to  the  grant.  On  its  £BUse  the  con- 
dition is  effectuaL  It  attends  and  qualiBes  the  grant.  The 
estate  is  conveyed  and  accepted  in  terms  subject  to  it.  If 
this  condition  is  to  be  avoided,  because  in  the  particular  case 
the  circumstances  of  the  grantor  were  not  sueh  as  to  anthor- 
126  him  to  thus  restrict  or  qualify  the  conveyance  of  his  es- 
tate, it  can  be  only  upon  affirmative  ppoof  of  the  fact  relied 
npon  for  that  purpose.  If  not  thus  avoided,  the  deed  most 
have  effect  according  to  its  terms,  to  which  the  parties  havie 
assented. 

The  statute  above  recited  does  not,  in  our  opinion,  qualify 
these  propositions.  Its  language  is,  *'  When  any  conditions 
annexed  to  a  grant  or  conveyance  of  lands  are  merely  nomi- 
nal, and  evince  no  intention  of  actual  or  substantial  benefit,'' 
•to.,  they  may  be  disregarded.  This  has  no  relation  to  the 
sobject  of  the  burden  of  proof,  where  evidence  may  be  neees- 
nary  to  diselose  the  fact,  but  to  the  fact  itself,  either  as  evinoed 
by  the  deed,  where  npon  its  face  the  condition  is  obviously 
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of  no  real  beneficial  natare,  or  where,  the  deed  not  discloeiiig 
the  fact  to  be  so,  it  is  made  apparent  by  extraneous  proof. 
The  words  *' evince  no  intention**  mean  ^evince  an  absene* 
of  intention.''    It  may  be  apparent,  from  the  very  natvf^  of 
the  condition,  that  it  was  not  intended  to  confer  or  resenpo 
iftiy  real  benefit  to  the  grantor  or  to  any  otlier  person.    Bach, 
for  instance,  would  be  a  condition,  annexed  to  the  granting  of 
a  fee,  that  the  grantee  should  yearly  deliver  an  ear  of  corn  to 
the  grantor,  or  render  any  specified  but  ur>substantial  ser* 
vice.    To  such  a  case  the  statute  would  apply.    Again,  a 
condition  may  be  such  that  proof  beyond  the  deed  itself  would 
be  necessary  to  disclose  the  fact  whether  the  expressed  con- 
dition was  or  was  not  substantially  beneficial.     We  will  sup- 
pose that  the  owner  of  a  lot  conveys  it  with  the  express 
condition  that  no  building  shall  be  erected  on  it  for  a  period 
of  ten  years.    It  cannot  be  said  from  its  terms  that  this  con- 
dition was  not  reasonably  intended  to  be,  or  that  it  was  net, 
actually  beneficial  to  the  grantor.    To  such  a  case,  no  more 
being  shown,  the  statute  is  not  applicable.    The  court  cannot 
declare  the  condition  to  be  "  merely  nominaV'  and  to  **  evince 
no  intention  of  actual  or  substantial  benefit/'    It  requirea 
that  the  court  be  further  informed  as  to  facts  not  disclosed  by 
the  deed,  before  it  can  declare  the  condition,  to  which  the 
parties  have  solemnly  agreed,  to  be  of  no  kgal  efieeL    If  the 
grantor  should  be  fovnrd  to  own  adjoining  landa  irtiioh  were 
BO  improved  that  the  erection  of  a  building  upon  the  granted 
lot  would  seriously  impair  their  value  and  usefulness,  the 
condiUoD  would,  without  doubt,  be  valid.    On  the  other  hand, 
the  grantee,  to  defeat  the  condition,  might  show  that  the 
grantor  had  no  actual  or  prospective  intereei  in  the  adjoining 
premises,  was  in  no  manner  concerned  in  them  or  in  their 
use,  and  that  they  were  unimproved.    He  might  thus  show 
himself  entitled  to  the  benefit  of  the  statute,  if  indeed  the 
statute  confers  any  benefit  bejrond  what  the  common  law 
wonld  give.    We  think  that  the  court  erred  in  disr^arding  the 
condition,  in  the  absence  of  any  proof  that  the  plainti£F  had  no 
Bfiecial  interest  in  the  observanoe  of  the  condition.    We  have 
not  overlooked  the  case  of  Barri§  v.  Simth^  47  Mich.  130»  but 
upon  this  point  we  must  decline  to  follow  it. 

The  condition  upon  which  the  estate  was  originally  granted 
attended  it  through  the  several  succeeding  conveyances.  Tbo 
•nccessive  purchasers  bought  with  constructive  notice  of  it. 

14  kgr  raaaoQ  of  the  breach  of  the  condition  subsequent,  thi 
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plainUff  had  a  right  to  re-enter,  it  was  not  necessary  that  the 
oommon-law  ceremony  of  a  re-entry  be  performed,  as  a  condi- 
tion precedent  to  the  prosecution  of  an  action  to  recover  the 
poesasaion  of  the  property:  Plumb  y.  Tubbs^  41  N.  Y.  442; 
Oomdiui  ▼.  Ivin$,  26  N.  J.  L.  876;  Ruck  v.  Roek  Idand^  97 
U.  S.  693;  RxAgge  y.  EUi»^  1  Bay,  107,  111;  and  see  Adams  on 
Bjectment,  10.  Whatever  necessity  there  may  have  anciently 
been  for  such  a  proceeding,  the  reason  for  it  ceased  with  the 
disappearance  of  the  fictions  and  devices  resorted  to,  npoii 
which  to  found  the  action  of  ejectment. 

The  appellant  asks  that,  if  the  judgment  be  reversed,  we 
direct  judgment  in  its  favor  upon  the  findings  of  the  conrL 
We  decline  to  do  this,  for  there  may  be  other  questions  pre- 
sented by  the  case,  but  not  covered  by  the  findings,  such  as 
that  of  acquiescence  or  waiver,  and  which  the  trial  court,  upon 
its  theory  of  the  case,  did  not  deem  it  necessary  to  consider. 

Judgment  reversed. 


DSBDS. — FORVBITURS    lOR    BrSACH    OF  COMDmOini  SUBSBQUXHTS 

the  extended  note  to  Crou  r.  Canon,  44  Am.  Deo.  74S*769.  II  there  is  any 
reasonable  doabt  as  to  whether  a  oondition  or  a  corooant  ia  intendod  by  a 
provisioa  in  a  deed,  it  wiU  be  oonstmed  aa  a  covenant:  Ptdm  t.  CUeago  cfe. 
R.  R.  Co.,  73  Iowa,  328;  6  Am.  St  Rep.  68a  Gonditiona  snbeeqoent  are 
good  whenever  their  performance  ia  not  impoeaible  or  does  not  afterwarda 
become  ao  by  the  act  of  God,  and  they  are  not  contrary  to  the  law  nor  repog- 
nant  to  the  deed:  Taller  v.  BttWm,  16  Ga.  108;  80  Am.  Dec.  682.  A  oon. 
dition  that  the  grant  i^U  be  void  if  the  grantee,  hia  heira,  or  assigns,  ahoold 
aell  or  permit  the  aale  of  spirituona  liqaora  on  the  premiaea,  ia  valid,  althongh 
aneh  salea  are  not  illegal:  8mUh  v.  Barrk,  66  Mich.  814;  66  Am.  Rep.  SOL 

Dnos  CoifSTBUOTivi  KonoB  ov  CoNDinoNS  in:  See  note  to  WhUttejf  t« 
ITnkm  Railway  Ox,  71  Am.  Dee.  7S8i  Aa  to  the  general  rale  that  a  por- 
chaser  ia  preaomed  to  havo  notice  of  every  fact  which  ia  diadoaed  by  tile 
recorda  conatitnting  the  chain  of  title  by  which  he  holda,  ace  notea  to  Lodg% 
T.  SmonUmt  28  Am.  Dec.  48-61;  Paarkur  v.  Covmer,  46  Am.  Rep.  184-190. 

DsKSS.  —  Rs-BHTBT  lOB  BiiKACH  OF  CONDITION  SuBSRQUVNT  ia  ncceaaarj 
lo  defeat  an  estate  of  freehold  which  haa  once  veated,  nnleaa  the  party  en« 
titled  to  the  benefit  of  the  oondition  ia  aotnally  in  poaaeaaion  of  the  laadt 
Pnd  T.  BtOkr^  7  GreenL  228;  S2  Am.  Dee.  199;  Qpeat  v.  FuUer.  8  K.  H. 
174;  28  Am.  Dec.  391;  Tkmtpnn  t.  Thomp&im,  9  Ind.  8881  68w  Am.  Deou 
888;  (yUrim  t.  iFii^aer,  94  Mo.  98;  4  Am.  St  Bepi  882.  In  Maaaacfanaetti 
Ihia  rale  of  the  common  law  is  deemed  to  Invo  been  elianged  by  o  atetato 
regarding  wrili  of  entry,  and  aa  action  for  poaaeaaion  of  the  land  mmj  ho 
itainoi  willMvl  os8nl  eslryt  floe  ^laarM  y.  Hmnrk^  8  iWi%  887. 
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SoHUBBBT  V.  J.  K  Glabk  Ga 

(tf  M nmnoTA,  an] 

M^swAonmiB  ov  DmrwriVB  avd  DANOKBoim  ABnoua^  LuBiurr  ov. 
OiM  who  iiUMiafMtttrM  And  piits  »  dangeroiii»  faulty  article  in  bia  itook 
lor  aala  is  daemad  to  have  antioipated  that,  in  the  ordinarj  oonrse  of 
•TMiti^  it  woold  oome  into  the  handa  of  a  parehaaer  for  actual  aae» 
either  direetlj  or  throngh  aome  intermediate  dealer,  and  is  therefore 
answerable  for  snob  damages  as  resolt  from  saoh  use  by  reason  of 
tiM  faulty  and  dangerous  eonstruetion.  Hence,  if  a  painter  using  a 
■lepladder  Is  injured  by  its  breaking  becaase  of  its  bein^t  made  of  poor, 
sross-grained,  and  deoayed  lumber,  he  may  recover  damages  ol  its 
infaetorer,  if  the  latter  knew,  or  ought  to  have  known,  of  its  con* 
and  that  its  waa  dangerona  to  one  using  it,  and  sold  it  to  plain* 
tiff's  employer,  or  to  a  retail  dealer  with  knowledge  that  the  latter 

woold  sen  ik 

• 

AonoN  by  the  plaintiff  to  recover  compensation  for  injuries 
Buffered  bj  him  from  the  breaking  of  a  stepladder  used  by 
him  while  carrying  on  his  occupation  of  a  painter.  The  de- 
fendant was  the  corporation  which  manufactured  such  ladder. 
The  plaintiff  notified  his  employer  of  the  necessity  of  having 
a  ladder,  and  he  ordered  one  of  a  retail  dealer.  The  latter, 
not  baring  one  in  stock,  ordered  it  of  the  defendant,  who 
thereupon  delivered  it  to  plaintiff,  who  received  and  used  it. 
While  at  work  upon  it  and  in  the  exercise,  as  plaintiff  al- 
leged, of  due  care,  it  broke,  and  he  fell  and  injured,  his  arm 
to  such  an  extent  that  he  lost  the  use  of  it  The  complaint 
alleged  that  the  ladder  was  made  of  poor,  cross-grained,  and 
decayed  lumber,  and  that  the  defendant  knew,  or  ought  to 
have  known,  that  {act^  and  that  the  ladder  was  not  of  suffi- 
cient strength  to  sustain  the  weight  of  a  person  using  it,  and 
that  neither  plaintiff  nor  his  employer  nor  the  retail  dealer 
knew  the  condition  of  the  ladder,  and  that  such  condition 
was  concealed  by  its  being  so  oiled,  painted,  and  varnished 
that  a  person  oould  not  discover  its  defects.  A  demurrer  to 
the  plaintiff's  tx>mplaint  having  been  overruled,  the  defendant 
thereupon  appealed. 

Wdek^  Boikin^  and  Welch,  for  the  appellant 
F.  D.  Larabee^  fivr  the  respondent 

Dickinson,  J.  The  sufficiency  of  the  complaint  as  showing 
a  right  to  recover  against  the  defendant  is  here  for  decision. 
The  UeiM  ot  the  case,  as  shown  by  the  complainti  may  be  thus 
slated:— 
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The  plaintiff,  a  house  painter,  was  in  the  employ  of  one 
Phelps.     He  was  engaged  in  the  work  of  painting  the  interior 
of  a  certain  building.    His  emfdojer,  Phelps,  as  a  purchaser, 
ordered  from  a  retail  merchant  a  new  ten*i6ot  stepladder,  di-^ 
recting  that  it  be  delivered  to  the  plaintiff  at  the  place  where 
he  was  at  work.    The  merchant,  not  Iiaving  such  a  ladder  in 
his  stock  of  goods,  ordered  the  defiondant  corporation  to  dieliver 
ftuch  a  etepladder  to  the  {daintiff  for  his  use.    The  drfendant 
deliyered  a  ladder  to  the  plaintiff  pursuant  to  that  order. 
This  we  construe  to  have  been  a  purchase  by  the  merchant 
from  the  defendant    The  defexidant  was  a  manufacturer  of 
such  goods,  and  the  ladder  so  deUfered  iMid  *' tberefcofiire " 
been  manufactured  by  it,  **  to  be  sold  for  the  purpose  of  being 
used.  •  •  •  ."  It  was  made  of  poor,  cross-grained,  and  decayed 
lumber,  and  '*  waa  so  insufficient  in  strength  as  to  be  daniser- 
ous  to  the  life  and  limb  of  this  plaintiff,  and  whoever  migfa^ 
use  the  same."    It  is  alleged  that  the  defendant  knew,  or 
ought  to  have  known,  such  de&cts  and  insufficiency.    Neither 
the  plaintiff  nor  his  employer  nor  the  merchant  front  whom 
the  latter  ordered  the  ladder  knew  such  detfects,  and  it  was  so 
Tarnished,  oiled,  and  painted  that  they  oeuld  not  disoower 
them.    The  plaintiff,  supposing  the  laddet  to  have  been  mftde 
of  good  material,  and  to  be  of  sufficient  strength,  proceeded  te 
use  it  in  the  performAnoe  of  hia  work^  and  while  he  was  staBck< 
ing  on  it,  seven  feet  above  the  Aoor,  il  broke  witibout  Us  kml^ 
causing  him  to  &11,  and  he  waa  thereby  injured. 

The  complaint  is  defective  in  not  siating,  but  leaving  it  onljr 
to  be  inferred,  that  the  ladder  broke  by  reason  of  the  alleged 
defects;  but  this  fault  la  not  relied  upon  hy  the  a|»pellanty  aad 
we  pass  it  over  to  consider  the  real  merita  of  the  case. 

Let  U8  consider  more  particularly  wherein  the  defendant  in 
shown  to  have  been  guilty  of  a  wrong  towards  the  plaintii^ 
of  which  the  latter  may  complain^  or  what  legal  duty  the 
defendant  owed  to  the  plaintiff,  or  gpeaerally  to  any  one  wh^ 
in  the  ordinary  course  of  events,  might  proeum  the  ladder 
for  use. 

There  was  no  contract  relation  between  the  plaintiff  and 
the  defendant,  and  hence  no  oontmel  obligation  ior  flio  viola- 
tion of  which  the  plaintiff  can  recover.  Neither  the  plaintilF 
nor  even  his  employer  was  a  party  to  the  contract  of  sale  pn^ 
suant  to  which  the  ladder  was  delivered  to  the  plaintiK  H» 
ifid  not  stand  in  any  relation  of  privity  with  the  contraeli^g 
partiMy  tbe  retail  merohant  who  purchased,  and  the  defNidnnl 
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who  sold  the  ladder.  The  contraot  was  not  entered  into  nor 
executed  for  his  benefit|  and  if  there  was  any  breach  of  the 
contract  the  plaintiff  has  no  right  of  action  merely  for  that» 
If  the  defendant  is  liable,  it  must  be  apon  the  ground  that  the 
ciroomstanoes  under  which  the  ladder  was  manufactured  and 
delivered  were  such  that  the  neglect  to  disclose  the  existence 
of  the  defect  was  a  wrong,  a  neglect  of  a  duty  recognized  by 
law  independent  of  contract. 

Accepting,  the  allegations  of  the  complaint  as  true,  we  as- 
sume that  by  reason  of  the  defects  complained  of  the  ladder 
was  dangerous  to  the  life  or  limb  of  a  person  using  it  in  the 
way  in  which  such  articles  are  ordinarily  used.  If  there  was 
any  legal  duty  resting  on  the  defendant  for  the  breach  of  which 
the  plaintiff  can  complain  it  will  be  more  apparent  if  the 
alleged  negligence  and  consequent  injury  are  brought  into 
close  proximity.  Hence  we  will  for  the  present  assume  that 
when  the  ladder  was  delivered  directly  to  the  plaintiff  for  his 
use  by  the  defendant  the  latter  knew  the  concealed  defects, 
and  had  reason  to  apprehend  that  the  use  of  it  by  the  plain* 
tiff,  or  by  any  one,  would  be  attended  by  serious  personal 
injury.  It  would  constitute  an  actionable  wrong  for  the  de- 
fendant to  thus  knowingly  and  unnecessarily  do  what  it  had 
reason  to  suppose  would  result  in  injury  to  the  plaintiff  with* 
out  the  intervention  of  any  fault  or  neglect  on  his  part  or  on 
the  part  of  any  other  person.  If  the  defendant  knowingly 
delivered  such  an  article  for  the  plaintiff's  use,  it  was  his 
duty  to  warn  him  of  the  danger  by  disclosing  the  hidden  de- 
fects, and  neglect  of  that  duty  would  constitute  actionable 
negligence.  Every  one  may  be  supposed  to  understand  that 
such  articles  are  manufactured,  sold,  and  disposed  of  with  a 
view  to  their  being  used.  They  are  valuable  and  salable  only 
because  of  their  supposed  fitness  for  use.  One  who  procures 
such  an  article,  either  from  a  manufacturer  or  from  a  retail  • 
dealer,  ordinarily  assumes  without  inquiry,  and  without  any 
express  warranty,  that  it  is  what  it  appears  to  be,  a  thing 
intended  for  actual  use,  and  that  it  has  not  been  so  negli- 
gently manufactured  that  by  reason  of  concealed  defects  its 
use  will  be  attended  with  danger  of  serious  injury;  and  this 
must  be  supposed  to  be  understood  by  the  person  who  dis* 
poses  of  it;  and  if,  knowing  the  existence  of  such  defects,  he 
neglects  to  disclose  them,  so  that  the  other  party  may  be 
warned  of  his  danger,  such  neglect  amounts  to  bad  fnith. 
Under  such  circumstances,  silence  partakes  of  the  nature  of 
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an  assurance  that  the  thing  has  not  any  such  known  but  con- 
cealed dangerous  defect  Silence  has  Uie  effect  and  the  qual- 
ity of  deceit 

The  fdlowing  cases  may  be  cited  as  instances  in  which,  al- 
though there  were  no  contract  relations  between  the  parties,  a 
legal  duty  towards  the  person  injured  has  been  recognized: 
Tfiomoi  Y.  Winchester,  6  N.  Y.  897,  57  Am.  Dec.  455,  was  an 
action  by  a  person  whose  physician  had  prescribed  for  her  use 
as  a  remedy  the  extract  of  dandelion,  which  is  a  harmless 
drug.  A  druggist  furnished  her  what  was  supposed  to  be 
extract  of  dandelion,  taking  it  from  a  jar  so  labeled  by  the 
defendant,  the  manufacturer.  With  that  label  on  the  jar,  the 
defendant  had  sold  it  to  a  dealer  in  drugs,  from  whom  the  drug- 
gist who  dispensed  it  for  the  plaintiff's  use  had  purchased  it 
In  fact  the  jar  contained  extract  of  belladonna,  a  poison.  The 
defendant  was  held  liable  for  the  injury  suffered  by  the  plain- 
tiff from  taking  the  mislabeled  poison. 

A  similar  case  was  that  of  Norton  y.  SewaU,  106  Mass.  148^ 
8  Am.  Rep.  298,  where  the  defendant,  an  apothecary,  negli- 
gently sold  a  deadly  poison,  laudanum,  in  place  of  a  harm- 
less medicine,  rhubarb,  which  had  been  called  for.  The 
purchaser  procured  it  to  administer  to  his  servant  The  ser- 
vant having  died  from  the  effect  of  the  poison,  his  administra- 
tor was  allowed  to  maintain  an  action  for  the  negligence. 

In  Elkim  v.  McKean,  79  Pa.  St  493,  502,  it  was  considered 
that  if  refiners  and  vendors  of  petroleum  put  on  the  market 
for  sale  for  illuminating  purposes  an  oil  which  they  know  to 
be  below  the  legal  fire  test,  they  would  be  liable  for  a  death 
caused  by  the  explosion  of  a  lamp,  even  though  the  oil  had 
been  purchased  from  an  intermediate  dealer. 

In  Wellington  v.  Downer  Kerosene  OU  Co,^  104  Mass.  64«  the 
principle  of  general  duty  and  liability,  independent  of  con- 
^tract  relations,  was  carried  very  far.  The  defendant,  knowing 
naphtha  to  be  an  explosive  fluid,  dangerous  for  use  for  illu- 
minating purposes,  sold  it  to  a  retail  dealer,  knowing  that  the 
latter  intended  to  sell  it  for  such  use.  The  plaintiff  purchased 
from  the  retail  dealer  for  that  purpose,  hotii  he  and  the  seller 
being  ignorant  of  the  dangerous  nature  of  the  substance.  The 
plaintiff  was  held  entitled  to  recover  for  injuries  suffered  from 
its  use. 

The  case  of  Bishop  v.  Weher,  189  Mass.  411,  52  Am.  Rep. 
715,  was  this:  The  plaintiff  attended  a  ball,  for  which  he  had 
purchased  a  ticket    The  defendant,  a  caterer,  had  been  em- 
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ployed  to  provide  refreshments  for  those  who  should  attend 
the  bnll.  The  plaintiff  partook  of  the  food  furnished  by  the 
defendant^  which  was  alleged  to  have  been  unwholesome  and 
poisonous.    The  defendant  was  held  liable. 

In  Heaven  v.  Pender,  11  Q.  B.  Div.  603,  Brett,  M.  R.,  laid 
down  in  general  terms  the  rule  of  duty  and  liability,  even  in 
the  absence  of  a  contract  relation  between  the  parties,  suffi« 
ciently  broad  to  cover  this  case,  and  to  hold  the  defendant  to 
responsibility  if  the  case  were  as  we  are  assuming  it  to  have 
been.  While  the  other  justices  declined  to  adopt  the  general 
test  of  liability  which  was  stated  by  the  master  of  the  rollS| 
they  declared  that  they  did  not  intend  to  express  a  doubt  as 
to  the  principle  that  any  one  who  leaves  a  dangerous  instm- 
menti  as  a  gun,  in  such  a  way  as  to  cause  danger,  or  who, 
without  due  warning,  supplies  to  others  for  use  an  instru- 
ment or  thing  which  to  his  knowledge,  from  its  construction 
or  otherwise,  is  in  such  a  condition  as  to  cause  danger,  not 
necessarily  incident  to  the  use  of  such  an  instrument  or  thing, 
is  liable  for  injury  caused  to  others  by  reason  of  his  negligent 
aot 

In  Oeorge  v.  Skivington^  L.  R.  5  Bx.  Cas.  1,  a  husband 
purchased  from  the  defendant  a  chemical  compound  as  a 
hair-wash  for  his  wife's  use.     It  proved  to  be  of  a  harmful  na 
tare,  and  the  wife's  health  was  injured.    She  was  allowed  to 
maintain  an  action  for  the  injury. 

In  this  connection  should  also  be  dted,  as  reoognising  a 
duty  independent  of  contract  relations:  Moon  ▼.  Northern  Pae. 
R  R.  Co.,  46  Minn.  106;  24  Am.  8t  Rep.  194:  See  also  Coolej 
on  Torts,  2d  ed.  660. 

There  is  another  class  of  oases  in  which  the  element  of  a^ 
contract  relation  was  involved,  but  in  which  the  conduct  ot 
the  defendant  in  concealing  or  not  disclosing  a  danger  which  • 
he  knew  or  had  reason  to  apprehend  was  treated  as  being  in. 
the  nature  of  a  fraud  or  deceit.    See  Marek  v.   Webber^  18^ 
Minn.  109,  114;  Jeffrey  ▼•  Bigelow,  18  Wend.  618;  28  Am^ 
Dee.  476,  which  were  cases  of  the  sale  of  domestic  animals^, 
the  vendor  knowing  that  they  were  infected  with  a  contagious; 
disease:  French  v.  Vining,  102  Mass.  132,  8  Am.  Rep.  440^ 
was  a  sale  of  hay  to  be  used  by  the  purchaser  for  feeding  her 
oow,  the  seller  (defendant)  knowing,  but  not  disclosing  the 
bet,  that  white  lead  had  been  spilled  upon  the  hay  from 
which  that  sold  had  been  taken.    The  defendant  was  held  lia- 
ble for  the  death  of  the  cow,  although  he  had  attempted  to 
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move  all  of  the  hay  that  had  been  injuriouslj  affected,  and 
BTipposed  that  he  had  done  so.  The  opinion  in  thia  case  gives 
proiniiietice  to  the  feature  of  the  wrong  in  not  disclosing  the 
fact  Of  such  cases  it  may  be  observed  that  the  conduct  of 
the  defendant  could  not  be  deemed  thus  wrongful,  unless  it 
involved  the  breach  of  a  legal  duty.  The  conclusion  must 
rest  upon  and  presupposes  the  existence  of  a  duty,  recognized 
as  such  by  the  law,  to  disclose  the  concealed  defect,  concern- 
ing which  the  other  party  is  presumably  ignorant  If  there 
is  such  a  duty,  its  neglect,  followed  by  injury  proi^imately  ro- 
Milting,  constitutes  actionable  wrong. 

We  have  heretofore  assumed  that  the  defendant  knew  the 
defects  when  it  delivered  the  ladder  to  the  plaintiff;  but  our 
statement  ol  the  case  showe  that  sncb  was  not  the  fact  or  at 
least  it  does  not  appesr  fh)m  the  complaint  that  it  was  so.  It 
0eem9  from  tlie  complaint  that  at  some  time  prior  to  the 
ordering  and  delivery  of  the  article,  the  defendant,  in  the 
course  of  its  business  of  manufacturing  such  goods,  had  neg- 
ligently constructed  this  ladder  for  sale,  but  not  (as  we  will 
assume  in  favor  of  the  defendant)  with  any  specific  intention 
or  anticipation  as  to  who  might  purchase  or  use  it  but  only 
intending  that  it  should  go  into  its  stock  of  goods  of  that  kind^ 
to  be  sold  in  the  usual  course  of  business,  and  thus  at  length 
come  to  the  hands  of  some  one  who  would  purchase  it  for 
actual  use.  The  defendant  is  to  be  deemed  to  have  known 
the  fact  alleged,  that  the  dangerous  defects  were  concealed 
by  the  application  of  oil,  paint,  and  varnish,  although  we 
do  not  understand  that  this  was  applied  for  the  purpose  of 
concealing  such  defects.  It  would  seem  that  after  that  was 
done  the  defendant  could  not  have  distinguished  this  ladder 
from  any  other  of  its  manufactured  goods  of  a  like  kind.  If, 
then,  the  defendant  did  not  know,  and  could  not  have  discov- 
ered, at  the  time  of  delivering  this  ladder  to  the  plaintiff,  that 
it  was  defective,  there  could  be  no  wrong  in  not  then  discloe- 
ing  the  existence  of  defects  in  this  particular  article,  which 
were  neither  known  nor  discoverable;  and  the  question  of  the 
defendant's  liability  reaches  back  to  the  time  of  manufactur* 
ing  and  putting  into  its  stock  of  goods  for  sale  an  article  then 
known  to  be  dangerously  defective,  the  defects  being  con- 
cealed, and  not  likely  to  be  discovered,  either  by  any  inter- 
mediate purchaser  standing  between  the  defendant  and  the 
person  who  might  procure  the  ladder  for  use,  or  by  the  latter 
person.     We  shall  assume,  then,  that  there  was  no  wrongful 


April,  1892.]    Schubbet  v.  J.  £.  Clark  Co.  fit6 

M>ndiiet  when  the  ladder  was  delivered,  but  ooly,  if  At  all, 
when  it  was  manufactured  and  put  in  the  defcndant^s  general 
stock  for  sale.  In  this  view  of  the  case,  the  wrongful  conduct 
of  the  defendant  and  the  injury  resulting  therefrom  would  be 
aomewhat  more  widely  separated  in  time  and  in  the  order  of 
events  than  in  the  case  as  we  have  hereto£are  Assumed  it  lo 
have  been;  but  it  would  not  change  their  real  relation  as 
cause  and  effect,  nor  so  qualify  that  relation  that  the  law 
would  regard  the  injury  as  being  so  remote  from  the  wrong 
that  for  that  reason  responsibility  should  cease. 

When  the  defendant  manufactured  and  put  the  dangerously 
faulty  article  in  its  stock  for  sale,  it  is  to  be  deemed  to  have 
Anticipated  that,  in  the  ordinary  course  of  events,  it  would 
come  to  the  hands  of  a  purchaser,  either  directly  from  the 
defendant  or  from  some  intermediate  dealer,  for  actual  use, 
and  with  the  consequences  which  actually  were  suffered.  It 
must  have  been  deemed  probable  that  any  intervening  dealer 
would  not  discover  the  defect,  and  that  nothing  would  be 
likely  to  occur  to  avert  the  danger  to  which  the  person  who 
might  use  the  ladder  would  be  subjected  by  the  defendant's 
negligence;  hence  it  would  be  difficult  to  distinguish  such  a 
ease,  in  principle,  from  one  where  the  transaction  is  directly 
between  the  wrong-doer,  then  knowing  the  danger,  and  the 
party  who  is  injured.  If  any  distinction'  is  to  be  made  it 
must  rest  upon  the  grounds  of  expediency,  the  arbitrary 
fixing  of  a  limit  to  the  liability  of  the  wrong-doer;  but  we 
oonsider  that  in  principle  the  defendant  should  be  held  to  re- 
sponsibility for  an  injury  resulting  proximately,  and  without 
Any  intervening  wrongful  agency,  from  its  confessedly  negli- 
gent act^  which  was  such  as  to  expose  another  to  great  bodily 
harm;  and  that  no  reason  of  policy  forbids  this.  The  author^ 
ities  which  have  been  cited  we  deem  to  be  sufficient  to  justify 
this  conclusion,  although  it  is  to  be  admitted  that  there  are 
others  tending  to  an  c^posite  result. 

Order  affirmed.  

HiGLiGBNOi;  LiABiLiTT  lOB.  —  Aa  to  the  privity  of  contract  reqaired  to 
•nihorifle  a  rdcovery  for  negligence,  tee  notes  to  Peabody  etc  As$*n  ▼•  ^omm> 
Man.  38  Am.  Bap.  700,  and  Devlin  ▼.  8mUh^  42  Aol  Rep.  815-319.  "B^mim 
flw  caMt  dted  in  ftlie  opinion  from  this  aeriei,  Conffhtfy  ▼•  Oloie  Wcokn  Ook^ 
S6.N.  Y.  124^  16  Am.  Rep.  3S7/may  be  referred  ta  There  a  mill-owner,  who 
eontraeted  for  the  addition  of  a  cornice  to  his  mill,  and  agreed  to  fnmieh  at 
hia  own  ooat  the  neceeaary  scaffolding,  was  held  liable  for  the  death  ol  tiie 
aontraoior%  aenrant,  oanaed  by  the  f  aU  of  the  scaffolding.  The  elan  ol  OMta 
to  whioh  Iha  principal  one  belongs  may  perhaps  be  referred  to  thn  conpi^ 
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li«nfiT<t  doofarliM  aanonnoed  in  Sweenp  ▼.  Oid  Oolcmif  He,  R,  A  Or.,  10  AUen, 
S88^  87  Am.  Dm.  644,  irh«rt  it  wma  laid  down  that  if  a  penon  midertakea  to 
do  an  not  or  diiohargo  a  duty  by  whioh  tiio  oondoot  of  otlion  may  properiy 
bo  regnlattd  and  govomod,  ho  is  boimd  to  perform  it  in  raoh  a  manner  that 
thooo  who  are  rightfully  led  to  a  ooiine  of  oondnot  or  aotlon.  on  the  faith 
that  the  aet  or  duty  will  be  properly  performodt  ahall  not  nftr  lo«  or  i^juy 
by  roaaoB  ol  hit  B6gl%«Mt. 


Emhebt  v.  Thompson. 

[49  MminnTA,  IM.] 

tVBBOOATIOH  18  HOT  FOITHDID  UFOX  COVTEAOT,  bttt  Is  a  OTOatlott  of  Oqidty 

ezitting  aolely  for  aocomplishing  the  enda  of  subetanttal  jnatioo,  and 
being  oontroUed  by  equitable  principlei^  will  be  entertained  only  whoa 
there  ie  an  equity  to  inToke  and  no  Innooent  penon  will  be  injured. 

SvBBOOATioH  TO  DuoHABOSD  8B0UBITII8.  —  One  who  lenda  money  for  tlie 
ezpreia  purpooe  of  taking  up  and  discharging  liena  upon  real  property, 
and  who  diioharges  those  liens  at  the  request  of  the  debtor,  ezpeoUng 
that  his  securities  will  of  record  take  the  place  of  that  whioh  ho  dio- 
oharged,  is  not  a  Tolunteer,  stranger,  nor  intermeddler,  and  thereforo, 
if  justice  requires  it,  may  be  subrogated  to  the  lien  thus  discharged  and 
allowed  to  assert  it,  as  where  he  discharges  liens  in  the  belief  that  none 
other  exist  against  the  property,  and  afterwards  learns  of  liena  subor- 
dinate to  those  discharged  whioh  are  attempted  to  be  asserted  against 
him  as  having  priority  to  the  lien  taken  by  him  upon  the  same  property 
to  secure  his  advances.  Nor  wiU  the  faot  that  the  lion  d  whioh  ho  waa 
ignorant  was  of  record,  defeat  his  claim  for  relief. 

HoBTOAOis,  MisTAKB  iH  DisoHABOiNO  OF  Rkoord,  —  It  is  a  oommou 
thing  for  courts  of  equity  to  relieve  parties  who  have  by  mistake  dis- 
charged mortgages  upon  record,  and  to  fully  protect  them  from  the 
consequence  of  their  acts  when  such  relief  will  not  result  prejudioiaUy 
to  third  or  innocent  persons. 

Action  by  Joseph  Em  inert  to  forecloee  a  mortgage  made  in 
favor  of  H.  L.  Emmert  upon  the  northeast  quarter  of  section 
14  and  the  west  half  of  the  southwest  quarter  of  section  18  in 
the  same  township.  B.  A.  Corn  well,  being  made  a  party  de- 
fendant under  the  allegation  that  he  was  a  subsequent  encum- 
brancer, answered,  alleging  that  in  January,  1888,  he  loaned 
the  mortgagor  eighteen  hundred  dollars,  secured  by  a  mort- 
gage on  the  same  land;  that  out  of  the  moneys  so  loaned  he, 
at  the  request  of  the  mortgagor,  paid  off  and  caused  to  be 
discharged  certain  encumbrances  then  existing  on  the  same 
land  and  entitled  to  priority  over  the  plaintiff's  mortgage;  that 
at  the  time  of  the  loan  the  mortgagor  represented  that  there 
were  no  encumbrances  upon  the  land  other  than  those  which 
Comwell  discharged,  and  that  Cornwell  believed  this  and  did 
not  hear  of  the  mortgage  now  in  suit  until  February,  1890; 
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thai  the  mortgagor  was  insolvent  and  tbe  land  mortgaged 
not  worth  more  than  three  thousand  two  hundre<I  dollars. 
This  defendant  therefore  asked  that  he  be  subrogated  to  the 
securities  which  he  had  thus  discharged,  and  that  out  of  the 
proceeds  of  the  mortgaged  property  he  be  first  paid  the  sums 
paid  by  him.  The  allegations  of  the  defendant  Cornwell  were 
found  to  be  true  and  the  court  granted  him  the  relief  which 
he  asked,  and  thereupon  the  plaintiff  appealed* 

Daniel  Rohrer^  for  the  appellant. 

Warner^  Richardioi^  and  Latorenee^  and  Oeo»  W.  Wilson^  for 
the  respondent 

CoLUNS,  J.  When  the  loan  of  money  was  made  by  defend- 
ant Cornwell  to  defendant  Marr,  to  secure  which,  as  agreed 
upon,  the  latter  mortgaged  his  entire  farm,  consisting  of  two 
hundred  and  forty  acres,  it  was  for  the  stipulated  purpose  of 
relieving  one  tract  (one  hundred  and  sixty  acres)  from  the 
trust  deed  held  by  Orrosby,  the  balance  (eighty  acres)  from 
the  Hayes  mortgage,  and  the  entire  farm  from  delinquent 
taxes.  The  trust  deed,  the  mortgage  last  referred  to,  and  the 
taxes  were  represented  to  be,  and  in  fact  were,  first  liens  upon 
tbe  premises;  and  Cornwell  believed,  and  it  was  implied 
from  what  Marr  stated  when  applying  for  the  loan,  there 
were  no  other  encumbrances,  and  that,  with  these  paid  off  and 
discharged,  his  mortgage  would  take  their  place  and  become 
the  first  and  only  charge  upon  the  property.  The  taxes  and 
the  amounts  due  on  the  encumbrances,  aggregating  $1,434.82, 
were  paid  out  of  the  proceeds  of  the  loan,  in  accordance  with 
the  agreement  under  which  it  was  made.  Proper  releases  and 
discharges  were  procured  and  at  once  recorded,  in  the  mis- 
taken belief  on  the  part  of  Cornwell  and  the  agents  who  trans- 
acted the  business,  that  there  was  no  other  or  prior  charge 
upon  the  premises.  For  some  time  thereafter  they  remained 
in  ignorance  of  the  fact  that  plaintiff's  mortgage  was  in  ex- 
istence and  of  record  when  the  one  in  question  was  executed, 
and  by  their  acts  had  of  record  become  the  senior  lien.  As 
Marr  was  and  is  insolvent,  and  the  plaintiff's  mortgage,  with 
costs  and  disbursements  of  foreclosure,  now  exceeds  in  amount 
the  value  of  the  farm  as  found  by  the  trial  court,  the  serious- 
ness of  the  situation  is  quite  apparent  The  court  below  sub- 
ordinated the  plaintiff's  claim  to  that  of  defendant  Cornwell, 
to  tbe  extent  of  the  payments  made  for  taxes  and  to  satisfy 
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And  extingoiih  tlie  eneumbrancee,  reinstating  the  liens  in 
effect,  and  its  right  and  power  so  to  do  is  the  principal  ques- 
tion now  before  us. 

It  has  been  well  said  that  the  doctrine  of  subrogation  has 
been  steadily  growing  and  expanding  in  importance,  and  be- 
coming more  general  in  its  application  to  various  sobjectB  and 
classes  of  persons.  It  is  not  founded  upon  contract,  but  is  the 
creation  of  equity — is  enforced  solely  for  accomplishing  the 
ends  of  substantial  justice;  and,  being  administered  upon 
equitable  principles,  it  is  only  when  an  applicant  has  an  equity 
to  invoke,  and  where  innocent  persons  will  not  be  injured, 
that  a  court  can  interfere.  It  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  payment  of  a  debt  by  one  who  in  jus- 
tice and  good  conscience  ought  to  pay  it,  and  is  not  depend- 
ant upon  contract,  privity,  or  strict  suretyship:  Stevens  t. 
Ooodenough^  26  Vt.  676;  Hamsberger  v.  Yancey ,  83  Gratt.  527; 
Smith  V.  Foran,  43  Conn.  244;  21  Am.  Rep.  647.  That  in  this 
way  a  court,  under  a  great  variety  of  circumstances,  may 
relieve  one  who  has  acted  under  a  justifiable  or  excusable 
mistake  of  fact,  is  readily  conceded  by  appellant;  but  he  in- 
vokes and  seeks  to  have  applied  to  respondent's  case  the  gen- 
eral rule  that  the  doctrine  of  subrogation  will  not  he  exercised 
in  favor  of  a  volunteer  or  a  stranger  who  officiously  inter- 
meddles, such  as  a  person  who  pays  without  any  obligation 
so  to  do,  or  one  who,  without  any  interest  to  protect,  liqui- 
dates  the  debt  of  another.  There  are  a  very  respectable  num- 
ber of  cases,  several  having  been  cited,  in  which  relief  has 
been  refused  under  circumstances  precisely  like  those  now 
before  us,  wbere  one  who  has  loaned  and  used  his  money  in 
good  faith,  and  for  the  express  purpose  of  relieving  a  debtor 
from  a  pressing  obligation,  and  his  real  property  from  a 
specific  lien  for  the  amount  of  the  same,  under  a  genuine  but 
excusable  misapprehension  as  to  the  rank  and  position  of  se- 
curity taken  by  him  on  the  same  property,  has  been  treated 
.amd  characterised  as  a^volunteer,  a  stranger,  and  an  officious 
intermeddier,  and  denied  the  rights  of  an  equitable  assignee- 
But  of  late  years,  with  the  development  of  the  principles  on 
which  the  doctrine  is  founded,  the  courts  havebeen  taking  a 
broader  and  more  commendable  view  of  the  situation  of  such 
a  party,  and  at  this  time  very  little  is  left  of  the  views  ex- 
pressed in  the  earlier  cases.  The  better  opinion  now  is  that 
one  who  loans  his  money  upon  real-estate  security  for  the  ^es- 
press  purpose  of  taking  up  and  discharging  liens  cr  eneuia- 
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bvances  on  the  smne  property  has  tbufi  paid  the  debt  at  the 
instaDoe,  request,  and  solicitation  of  the  debtor,  expecting  and 
believing  in  good  faith  that  his  security  will  of  reoord  be 
substituted  in  fact  in  place  of  that  which  be  discharges,  it 
neither  a  volunteer,  stranger,  nor  intermeddler,  nor  is  the  debt, 
lien,  or  encumbrance  regarded  as  extinguished,  if  justice  re- 
quires that  it  should  be  kept  alive  for  the  benefit  of  the  person 
advancing  the  money,  who  thereby  becomes  the  creditor.  Of 
the  many  authorities  on  this,  we  cite:  TradeatMn^a  Building  and 
Loan  Ass'n  y.  Tkampaan^  82  N.  J.  Bq.  183;  Gan$  v.  ThiemCy  93 
N.  Y.  225;  Sidenery.Pavey,  77  Ind.  241;  MeKentie  y.MeKenzU, 
£2  Vt  271;  Cobb  v.  Dyer,  69  Me.  494;  Levy  v.  MaHin,  48  Wis. 
198;  Detroit  etc.  Ins.  Co,  v.  Aspinall^  48  Mich.  238;  Crippen  v. 
Chappd,  85  Elan.  495;  67  Am.  Rep.  187;  3  Pomeroy's  Eq.  Jur., 
tec  1212;  Harrison  on  Subrogation,  sees.  811,  816;  Dixon  on 
Subrogation,  165* 

It  is  contended  by  appellant  that  Cornwell  must,  under  the 
eircumstanoes,  be  declared  culpably  negligent  when  taking 
his  security  and  discharging  of  record  the  Ormsby  and  Hayes 
liens;  and,  further,  that  as  the  plaintiff's  mortgage  was  then 
of  record,  he  had  notice  of  it,  in  contemplation  of  law,  and 
eould  not  have  been  misled  or  mistaken.  Marr's  application 
for  a  loan  was  for  the  avowed  purpose  of  taking  up  and  dis* 
charging  the  Ormsby  and  Hayes  liens,  and  was  well  calculated 
to  convey  the  impression  that  these  were  the  only  encum- 
hranoes.  He  intentionally  or  otherwise  concealed  the  truth, 
omitting  to  state  the  existence  of  a  junior  encumbrance  in  a 
large  amount,  a  knowledge  of  which  would  have  ended  at 
once  all  negotiations  with  Corn  well's  agents.  It  was  mislead- 
ing, and  the  persons  last  named  were  not  negligent  because 
they,  to  some  extent,  relied  upon  and  were  misled  by  it.  See 
NeuM  V.  BandaU,  32  Minn.  171;  50  Am.  Rep.  562. 

It  is  a  common  thing  for  courts  of  equity  to  relieve  parties 
who  have  by  mistake  discharged  mortgages  upon  the  record, 
and  to  fully  protect  them  from  the  consequences  of  their  acts, 
when  such  relief  will  not  result  prejudicially  to  third  or  inno- 
eent  persons:  Oerdine  v.  Menagty  41  Minn.  417.  Paraphrasing 
•lightly  a  remark  made  in  the  opinion  therein,  it  may  be  said 
thati  considering  this  case  as  it  stands  between  the  appellant 
and  raspoodent  Cornwell,  it  is  obvious  that  it  would  be  most 
najast  and  inequitable  not  to  place  the  parties  in  statu  ^tM 
nth  lespeot  to  the  amounts  paid  out  upon  liens  which  were 
■ipenur  ,to  that  held  by  .plaintiff,  now  being  foreclosed.    It  ve 
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true  that  at  the  ontset  the  mistake  grew  oat  of  an  error  in  the 
abstract  books  kept  by  Cornwell's  agents;  but  later^  when  ex- 
amining the  records  in  the  office  of  the  register  of  deeds,  the 
error  was  unnoticed  and  the  mistake  undiscovered.  It  was  a 
mistake  of  fact,  and  in  our  judgment,  not  of  such  a  character 
as  to  bar  the  respondents'  claim  to  equitable  relief.  ,  That  in 
a  proper  case  of  mistake  of  fact  such  relief  may  be  afforded, 
notwithstanding  the  intervening  mortgage  was  of  record  when 
the  error  was  committed,  is  well  settled:  Oeib  v.  Reynolds^  86 
Minn.  831.  Cornwall  misunderstood  and  was  justifiably  igno- 
rant of  the  facts,  and  acted  through  his  agents  upon  the 
assumption  that  he  and  they  knew  the  true  state  of  the  title 
when  the  liens  which  his  money  had  discharged  were  satisfied 
of  record,  and  plaintiff's  mortgage  advanced  to  the  position 
of  the  senior  encumbrance,  without  a  single  act  of  his,  and  to 
the  very  great  detriment  of  the  person  who  had  brought  it 
about  The  court  was  right  in  applying  the  principle  of  sub- 
rogation, or  **  equitable  assignment,"  as  it  is  frequently  called. 

Judgment  was  entered  below,  directing  that  the  premises 
be  sold,  on  foreclosure  of  plaintiff's  mortgage,  as  one  farm; 
and  that  out  of  the  net  proceeds  there  be  first  paid  to  re- 
spondent Corn  well  the  sums  of  money  which  he  paid  out  as 
taxes,  and  to  take  up  and  satisfy  the  encumbrances  before 
mentioned.  The  appellant's  counsel  distinctly  approves  that 
part  of  the  judgment  which  requires  a  sale  of  the  premises  as 
an  entirety,  but  makes  the  point,  in  case  we  affirm  the  action 
of  the  trial  court  on  the  main  question,  that  the  farm  should 
have  been  sold  subject  to  the  subrogator's  lien  for  a  specific 
sum  on  the  160,  and  for  another  specific  sum  on  the  80-acre 
tract,  and  thus  there  would  have  been  avoided  the  possibility, 
which  he  now  suggests,  of  having  shifted  over  upon  one  of 
these  fiacts,  to  some  extent,  a  burden  which  ought  to  wholly 
rest  upon  the  other. 

It  is  evident  from  the  record  that  the  attention  of  the  trial 
court  was  not  called  to  this  point,  and  hence  the  order  that 
the  sale  be  of  the  whole  as  one  body  of  land;  but  we  are  un- 
able to  see  how  the  result  now  suggested  by  counsel  would 
have  been  avoided  by  the  adoption  of  his  plan  without  selling 
the  tracts  separately,  keeping  the  funds  derived  from  each 
distinct,  and  applying  the  same  to  the  liquidation  of  the  liens 
so  far  as  they  might  go.  Counsel  does  not  contend  that  the 
two  tracts  of  land  should  have  been  sold  separately,  but^  as 
before  stated,  indorses  the  judgment  directing  a  sale  «n 
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He  b  oonduded  on  this  point  by  hit  position  m  to  the  man- 
ner of  sale. 
Judgment  aflSnned. 

SoBROGATioir  — Upov  WHAT  FouKDiDb  «The  doetrlne  of  mbrogatlda  fa 
fonnded  on  the  principlat  of  eqaitj  and  does  not  grow  oat  of  the  oontraot 
nUtion:  SpauUing  t.  Harvey^  129  Ind.  106;  28  Am.  St.  Rep.  176»  and  note 
with  the  oatee  discussing  this  snbjeot  eolleoted« 

SiTBROGATioM  TO  DisoHARGio  LiKHS.  —  Where  a  debtor  by  false  represen* 
tations  indnoee  a  person  to  advance  money  to  pay  off  liens  on  the  debtor's 
property  and  to  redeem  the  property  from  ezecntion  sale^  snob  person  wiU, 
as  against  the  debtor,  ba  subrogated  to  the  rights  of  the  persons  whoM  liens 
his  money  discharged:  Backer  ▼.  Pyne^  130  lad.  288;  80  Am*  St.  Rep.  231, 
and  note;  TtxoB  Laiid  etc  0<k  y,  Blaloek,  76  Tex.  86. 

MoRTOAon — DiacHABOl  ov  BT  MiSTAKi. — Rrliiv  Aqainst:  See  ex- 
tended note  to  Taung  T.  Skamert  6  Am.  St.  Rep.  70^-706^  wheie  the  subject 
fafnily  disooased. 


Sparrow  v.  Pond.  i 
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Rmal  PaorflR-rT,  What  m. — Fructus  Naturalis  in  whleh  are  included 
Liie  iruit  of  trees,  perennial  bushes,  and  grasses  growing  from  perennial 
roots  are,  while  unsevered  from  the  soil,  considered  as  pertaining  to  it 
and  a  part  of  the  realty.  If  a  tree,  bush,  or  vine  is  one  which  requires 
to  be  planted  but  once,  and  will  then  bear  successiTe  crope  for  years,  it 
and  it8  products  cannot  be  regarded  as  emblements  though  the  manur- 
anoe  and  labor  of  the  owner  aid  their  growth  and  production. 

ExacuTioif,  WHAT  SuBJicr  TO.  —  Blaokbkrbiis  Orowino  ok  Boshss  are 
not  subject  to  execution  as  pergonal  property,  though  a  statute  of  the 
■tate  authorizes  the  levy  of  the  writ  upon  unhanrested  crops. 

AcnoN  to  recover  possession  of  certain  unpicked  black- 
berries. The  plaintiff's  title  was  founded  upon  a  sheriff's 
sale  aiade  upon  the  theory  that  the  berries,  though  still  Upon 
the  yines,  were  personal  property  and  subject  to  sale  as  such. 
The  bushes  upon  which  the  berries  grew  were  planted  some 
four  years  before  the  levy  and  sale,  and  the  land  upon  which 
they  were  so  planted  was  a  part  of  the  defendant's  homestead. 
The  bushes  were  in  rows  five  feet  apart  and  were  cultivated 
and  hoed  in  the  same  manner  as  corn.  The  trial  court,  on 
the  defendant's  motion,  directed  a  verdict  and  judgment  to 
bo  entered  in  his  favor  and  the  plaintiff  thereupon  appealed, 

8.  T.  LiuUUm,  for  the  appellant 

Bab$H  IkjfUr  omd  Sammdjjord^  for  the  rsepondent 
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MrroHKLL^' J.  At  common  law  tboae  prodacte  of  the  eartb 
which  are  aunual,  and  are  raised  by  yearly  manuranoe  and 
labor,  and  eseentially  owe  their  annual  existence  to  the  culti- 
vation by  man,  termed  "emblements,"  and  sometimes  ^^fructus 
indugtrialeB*'  were,  even  while  still  annexed  to  the  soil,  treated 
as  chattels,  with  the  nsnal  incidents  thereof  as  to  seizure  on 
attachment  during  the  owner's  life,  and  transmission  after 
his  death. 

This  class  included  grain,  garden  vegetables,  and  the  like. 
On  the  other  hand,  the  fruit  of  trees,  perennial  bushes,  and 
grasses  growing  from  perennial  roots,  and  called,  by  way  of 
contradistinction,  ^^fructvs  naturales,^'  were,  while  unsevered 
from  the  soil,  considered  as  pertaining  to  the  realty,  and  as 
such  passed  to  the  heir  at  the  death  of  the  owner,  and  were 
not  subject  to  attachment  during  his  life:  4  Kent's  Com.,  p. 
•78;  4  Bacon's  Abridgment,  372,  tit.  "Emblements";  Free- 
man on  Executions,  sec.  113;  1  Schouler  on  Personal  Prop- 
erty, sec.  100  et  seq.;  State  t.  Oemmill^  1  Houst.  9;  Craddoch 
V.  Riddlesbarger^  2  Dana,  205;  4  Am.  &  Eng.  Ency.  of  Law,  tit 
"Crops";  RodweU  v.  Phillips,  9  Mees,  &  W.  501. 

A  possible  exception  to  this  classification  is  the  case  of  hops 
on  the  vines,  which  have  been  held  to  be  personal  chattels 
and  subject  to  sale  as  such.  The  ground  upon  which  this 
seems  to  be  held  is,  that  although  the  roots  of  hops  are  per- 
ennial, the  vines  die  yearly,  and  the  crop  from  the  new  vines 
is  wholly  or  mainly  dependent  upon  annual  cultivation.  The 
decisions  upon  that  question,  however,  seem  to  be  all  based 
upon  the  old  case  of  Latham  v.  Atwood^  Cro.  Car.  515.  See 
Frank  v.  Harrington^  86  Barb.  415. 

It  is  sometimes  stated  that  the  test  whether  the  unsevered 
product  of  the  soil  is  an  emblement,  and  as  such  personal 
property,  is  whether  it  is  produced  chiefly  by  the  manuranoe 
and  industry  of  the  owner;  but  while  this  test  is  correct  as 
Car  as  it  goes,  it  is  incomplete.  Under  modern  improved 
methods  all  fruits  are  cultivated,  the  quality  and  quantity  of 
the  yield  depending  more  or  less  upon  the  annual  expenditure 
of  labor  upon  the  trees,  bushes,  or  vines;  but  it  has  never 
been  held  that  fruit  growing  upon  cultivated  trees  waa  subjeot 
to  levy  as  personal  property.  No  doubt  all  embleoients  are 
produced  by  the  manuranoe  and  labor  of  the  owner,  and  are 
called  "/ructttf  tndtwtnales"  for  that  reason;  but  the  manner 
as  well  as  purpose  of  planting  is  an  essential  element  to  be 
taken  into  consideration.    If  the  purpose  of  planting  is  not 
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the  permanent  enhancement  of  the  land  itself,  but  merely  to 
leeure  a  single  crop,  which  ia  to  be  the  sole  return  for  the 
labor  expended,  the  product  would  naturally  fall  under  the 
head  of  '*  emblements.''  On  the  other  hand,  if  the  tree,  bush, 
or  Tine  is  one  which  requires  to  be  planted  but  once,  and  will 
then  bear  successive  crops  for  years,  the  planting  would  be 
natarally  calculated  to  permanently  enhance  the  value  of  the 
land  itself,  and  tlie  product  of  any  one  year  could  not  be  said 
to  essentially  owe  its  existence  to  labor  expended  during  that 
year;  and  hence  it  would  be  classed  among  ^frueiun  naftirafea," 
and  the  right  of  emblements  would  not  attach:  Darlington  on 
Personal  Property,  26. 

This  classification  is,  of  course,  more  or  less  arbitrary,  but 
it  is  the  one  uniformly  adopted  by  the  courts,  unless  hops  be 
an  exception,  and  it  is  the  only  one  which  will  furnish  a  defi- 
nite and  exact  rule.  Blackberry  bushes  are  perennial,  aud 
when  planted  once  yield  successive  crops.  They  grow  wild, 
but,  like  every  other  kind  of  fruit  or  berry,  are  improved  by 
cultivation.  The  quantity  and  quality  of  the  yield  is  largely 
dependent  upon  the  amount  of  annual  care  expended  upon 
them,  but  the  difference  in  that  respect  between  them  and 
other  fruits  is  only  one  of  d^ree. 

It  seems  to  us  quite  clear  that  at  common  law  such  berries, 
while  growing  ui)on  the  bushes,  were  not  subject  to  levy  on 
execution  aa  personal  property,  and  we  have  no  statute  chan« 
ging  the  rala.  Svideatly  the  main  purpose  of  1878  Gen. 
Stats.,  c.  66,  sec.  315,  was,  while  permitting  immature  grow* 
ing  crops  to  be  levied  on,  to  prohibit  their  sale  until  they  were 
ripe  and  fit  to  be  harvested. 

The  word  '* crops"  had,  long  before  this  statute,  acquired  in 
law  a  meaning  srjrnoBymotts  with  or  equivalenft  to  the  eom- 
mon-law  term  ^* emblements,"  and  neither  of  them  included 
fiuite  or  perennial  trees  or  shrubs,  and  it  is  to  be  presumed 
that  the  term  **orope"  i»  need  in  the  statute  in  this  same 
sense.  The  only  change  effected  by  the  statute  as  to  the 
kinds  of  products  of  the  earth  which  may  be  levied  on  while 
still  attached  to  the  soil  is,  perhaps,  to  include  perrennial 
{grasses.  As  we  are  of  opinion  that  these  berries,  while  grow* 
ing  on  the  bushes,  were  not  subject  to  levy  as  personal  prop* 
exty,  it  becomes  unnecessary  to  consider  any  other  question 
ia  the  esMo^ 

To  pPTOvent  misaiipreiieiition  hereafter,  it  may  be  well,  how- 
ifver,  to  say  witfa  reference  to  the  question  whether  crops 
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growing  upon  a  homestead  under  the  atatates  of  the  state  aie 
subject  to  levy,  or  whether  their  seisure  would  be  an  interfer- 
ence with  the  beneficial  use  and  control  of  the  homestead  by 
the  debtor,  that  it  is  not  determined,  as  counsel  for  appellant 
assumes,  by  the  case  of  Erickson  y.  PaUnanf  47  Mina.  525. 
In  that  case  the  grain  grew  upon  land  entered  under  the 
United  States  homestead  law,  by  the  provisions  of  which  the 
land  was  not  liable  for  debts  contracted  prior  to  the  iasuing 
of  the  patent,  the  exemption  not  being  at  all  dependent  upon 
occupany  and  use  as  a  home. 

Hence  that  case  would  not  necessarily  control  the  qnestion 
discussed  in  the  present  case. 

Judgment  affirmed. 

RsAL  PBonarr^WHAT  n.— Vagetable  prodaetloiit  growing  on  bad 
are  a  parcel  of  it^  Init  oo  tereranoe  become  mere  efaatteU  belonging  to  the 
owner  of  the  inheritanoe,  nnleee  teTered  and  remoTed  at  the  eame  tinie^  when 
they  are  regarded  ae  part  of  the  land:  Ooomfte  t.  Jcrdam^  S  BUnd'a  Oh.  284; 
22  Am.  Dee.  286i 

Eziconox  «  What  Quvwor  to.  —  Orowing  eropa,  when  fimdm  btdwh 
(rktlu  are  pereonal  property  and  aa  snoh  are  rabjeet  to  exeontion:  Sd>9urd» 
▼.  Thompmm,  S6  Tenn.  720;  4  Am.  St.  Rep.  S07.  and  note;  note  to  BaarrtU 
T.  Ohpen^  12  Am.  St.  Bop.  MS.  As  to  what  growths  or  erops  an  sabjeot  to 
exeontion  as  personalty:  See  extended  note  to  Ifarrk  ▼.  Waiaomt  W  Am.  Dee. 
161.  Standing  grass  is  not  sabjeot  to  exeontion:  Mogen  t.  MtihU^  80  N.  ff. 
201 ;  47  Am.  Rep.  192^  bnt  growing  com  is  a  efaattel  and  snbjeot  to  exeea* 
tion:  Tkompmm  ▼•  Oriugm^U,  4  R  Mbn.  291;  41  Am.  Dee.  S40L  and  note; 
ITAippff  ▼.  #\m<  2  Johns.  4IS;  S  Am.  Dee.  442.  Qfowing  frvits  and  orops 
might  be  sold  nndor  a  jtytk  at  oommoQ  laws  (fcoeite  t.  /mrdtn^  S  BUad*o  Clb 
284;  22  Am.  Deo.  298. 
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(4llcniirasoTA.6M.) 

OravoaATioiia  —  Tax  WaovavoL  avd  laaaavLAa  8aui  ev  tbb  Stock  sf 
a  stookholder  nude  by  a  oorporation  is  aoonvenloii  by  il  oCtaoh  stesk 
lor  whioh  an  notion  ean  be  sustained  against  it  by  the  owner,  tboogh  if 
he  had  eleoted  to  do  so^  he  might  hafo  treated  sneh'levyas  invalid,  and, 
by  paying  tiio  dnes  lor  whiob  the  atook  was  irregularly  sold,  hare  rein- 
stated himself  as  a  stookholder  as  oompletely  as  if  the  pretsnded  salt 
had  not  been  made. 

OoaFoaATioHs— Stocs,  iREnauLAB  Salb  or,  waaa  mot  RAnraax  —lbs 
reoetpt  by  stockholders  of  the  surplus  rssulttng  from  aa  irrsgnlar  and 
InTalid  ssle  of  their  stook  made  by  the  oorporation,  doss  aot  futify  su«h 
sale  and  estop  tliem  from  maintaining  aa  aetloa  lor  eornvsntsa,  if  at  the 
time  ol  snoh  rooeipt^  they  did  not  know  that  tha  nle  had  Iboea  esa> 
daoted  iitegnlarly  and  with  snoh  faUmro  to  sbesrfa  the  bp  laws  and 
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ralei  ol  law  upon  the  rabjaet  that  it  was  invalid.  Tha  slookholden,  if 
they  had  no  notioe  of  any  irregalaritiea,  were  not  ander  obligation, 
before  aooepting  the  mrplus  proceeds,  to  iiiTeetigate  the  prooeedingt 
onlminating  in  the  alleged  lale^  to  asoertain  whether  they  were  regular 
and  yalid*  They  had  the  right  to  aot  on  the  preen  mption  that  the  cor« 
poration  andite  officers  had  properly  performed  their  dntieat  Kor  were 
the  stockholders  bonnd  to  return  the  sums  received  before  ooromencing 
aetion  against  the  corporation  for  the  conversion  of  their  stock. 

AonoH  against  a  oorporatioa  to  recover  the  ralue  of  shares 
of  stock  sold  by  it  and  which  at  the  time  of  the  sale  belonged 
to  plaintiff  and  his  assignors.  While  he  and  they  were  in 
default  in  thepayment  of  their  dues,  the  corporation  sold  their 
stock  at  auction  without  giving  any  notice  of  the  sale  to  the 
stockholders  or  otherwise.  The  by-laws  required  notice  of  all 
intended  sales  of  stock  to  be  mailed  to  the  owner  thereof  at 
least  ten  days  before  the  date  of  the  sale.  The  trial  court 
decided  that  those  of  the  stockholders  who  had  received  the 
sarplus  proceeds  of  the  sale,  as  stated  in  the  opinion  of  the 
oonri,  had  thereby  ratified  such  sales,  and  therefore  that  there 
oould  be  no  recovery  on  their  account,  but  that  the  rule  was 
otherwise  with  respect  to  those  who  had  refused  to  receive  or 
retain  such  surplus. 

Lugkf  Bunn  and  Hadleyy  for  the  appellant. 

Bea  and  Bubaehek  and  Cha$.  M.  Cooley^  for  the  respondent 

Collins,  J.  It  was  held  by  the  court  below,  and  stands 
undisputed  here,  that  the  sales  of  stock  then  owned  by  plain- 
tiff's assignors  in  defendant  corporation  were  unlawful  and 
indefensible,  because  the  power  to  sell  was  improperly  and 
defectively  exercised.  A  by-law  of  defendant  association,  also 
made  one  of  the  terms  and  conditions  of  the  stock  certificates, 
as  the  same  were  printed  and  issued,  requiring  and  providing 
for  a  sale  of  public  auction,  in  case  of  a  failure  to  meet  the 
prescribed  monthly  payments  for  a  period  of  six  months,  was 
ignored  and  disregarded,  to  the  extent  that  the  sale  was  in 
the  directors'  room  in  the  offices  of  the  corporation,  and  no 
open,  public,  or  general  notice  of  the  same  was  ever  given. 
By  the  same  by-law  it  was  also  provided  that  whenever  any 
stock  was  to  be  sold  for  arrearages  in  the  monthly  payments, 
a  notice  should  be  mailed  to  the  owner  of  the  stock  ten  days, 
at  least,  before  the  day  of  sale,  stating  the  time  and  place  of 
such  sale.  This  express  and  important  provision  was  also 
ignored  and  disregarded,  and  the  sales  made  without  any 


676  Allen  «.  Ambbican  B.  &  L.  Asa'a. 

attempt  to  notify  stockholders  in  default,  by  mail  or  in  any 
other  manner.  Hence  the  conclusion  of  the  trial  court  that 
the  sales  were  irregular  and  unlawful.  The  defendant  asso- 
ciation bid  in  all  stock  for  which  do  greater  sum  was  offered 
than  the  amount  due  for  monthly  payments  and  fines,  and, 
under  the  by-laws,  this  amounted  to  a  cancellation  of  the 
stock  thus  sold;  all  money  standing  to  the  credit  thereof,  in 
what  was  styled  the  '*Loan  Fund,"  and  which  was  five  sixths 
of  the  sums  theretofore  paid  in  by  the  stockholder,  and  all 
fines,  immediately  becoming  profits  for  remaining  membera 
As  to  tliis  stock,  it  was  held  below  that  there  still  existed  and 
remained  with  the  derelict  stockholders  the  right  to  make 
payment  to  defendant  association  of  such  sums  of  money  as 
might  be  necesflnry  to  place  the  stock  in  good  standing,  thus 
reinstating  the  holders  as  completely  as  if  the  pretended  sale 
had  not  been  made;  and  that  without  such  payment  of  ar- 
rearages, or  a  tender  of  payment,  followed  by  a  refusal  or 
wrongful  net  of  the  association,  no  action  to  recover  the  stock 
or  its  value  would  lie. 

When  an  amount  was  bid  for  tlie  stock,  at  tlie  sale  before 
mentioned,  in  excess  of  the  sums  due  for  monthly  payments 
and  fines,  the  same  was  sold  to  an  individual,  and  thereupon 
it  was  transferred  upon  the  books  of  the  association  to  the 
name  of  the  purchaser.  The  association  then  setit  its  check 
to  the  original  stockholder  by  mail  for  the  amount  of  such 
excess.  These  checks  severally  referred  to  the  number  of  the 
certificate  of  the  stock  sold,  and  purported  to  be  on  account 
of  what  was  due  as  excess  or  surplus  arising  from  a  sale  at 
auction  of  the  stock  of  tlie  persons  to  whom  the  checks  were 
made  payable.  They  were  received  by  the  proper  parties, 
who  proceeded  to  collect  the  money  thereon,  and  to  retain  the 
same,  with  a  single  exception.  One  stockholder  declined  to 
accept  and  promptly  returned  the  clieck.  It  was  determined 
below  that,  with  the  exception  mentioned,  the  stockholders 
whose  shares  were  purchased  by  individuals  had  expressly 
ratified  the  sale,  waived  its  irregularities,  and  rendered  it 
valid.  The  right  of  plaintifi*,  as  the  assignor  of  these  stock- 
holders, to  recover  as  for  a  conversion  of  the  stock  shares,  was 
denied,  on  the  sole  ground  that  the  sale  and  its  consequences, 
which  under  the  by-laws  was  a  transfer  of  the  stock  to  the 
purchaser  upon  the  defendant's  books,  and  the  total  exclusion 
of  the  original  owner,  had  been  acquiesced  in  and  ratified  by 
such  of  the  stockholders  as  had  received  and  kept  sums  of 
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money  derived  at  a  sale  of  their  stock  for  delinquencies  well 
known  to  them;  and  this  view  was  followed  up  and  em* 
phasized  by  directing  a  recovery  against  the  defendant  to  the 
extent  of  the  valne,  at  the  time  of  the  sale,  of  the  shares  held 
by  the  party  who  refused  to  accept  a  check  for  the  alleged 
surplus. 

The  first  inquiry  of  consequence  here  is  as  to  the  rights  of 
the  plaintiff,  solely  as  the  assignor  of  persons  whose  stock  waa 
bid  in  by  the  association.  His  rights  are  those  of  his  prede- 
cessors in  interest,  and  if  an  action  for  the  conversion  of  their 
stock,  or  one  in  the  nature  of  a  special  action  on  the  case  fori 
a  wrongful  interference  with  their  righte  as  stockholdersi 
could  have  been  maintained  by  them  after  the  pretended  sale, 
and  prior  to  the  assignment,  that  remedy  is  the  plaintiff'% 
and  may  be  exercised  by  him.  His  counsel  do  not  seriously 
contend  that  in  a  case  of  this  character  a  payment  or  tender 
•f  the  delinquent  amounts  could  not  have  been  made,  and  in 
case  of  a  refusal  on  the  part  of  the  association,  an  action  would 
not  lie  to  restore  the  stock  and  its  owner  to  good  standing  in 
that  body;  but  their  contention  is  tliat  as  the  associtition  has 
asserted  and  insisted  upon  the  regularity  and  validity  of  the 
sale  of  all  the  stock,  and  that  by  reason  of  the  same  the  title 
has  been  absolutely  divested,  and  the  original  owners  deprived 
of  all  interest  therein^  or  in  the  body  corporate,  they  may 
take  the  liftter,  if  they  choose,  upon  the  ground  it  has  elected 
to  occupy,  and  recover  from  it  in  the  same  manner  and  to  the: 
same  extent  as  if  the  &les  had  been  made  and  the  title  trans- 
ferred upon  the  books  to  a  third  party,  as  was  the  case  with 
reference  to  a  portion  of  the  stock.  This  position  would  be 
unassailable  if  the  property  in  question  was  atiy thing  but 
stock  shares,  and  the  defendant  anybody  but  the  corporation 
issuing  the  same;  and  we  are  unable  to  diBcover  any  good 
reason  for  saying  that  a  valid  distinction  can  be  made  between 
the  situation  here  and  any  other  in  which  an  agent  or  a 
pledgee  has  improperly  appropriated  his  principal's  property 
to  his  own  use.  The  fact  that  the  right  to  follow  and  recover 
the  property  itself  can  be  exercised  does  not  stand  in  the  way 
of  an  action  to  recover  its  value,  if  the  owner  elects  to  pursue 
that  remedy.  Hie  may  have  a  choice  of  remedies,  but  we  can- 
not  see  why  he  may  not  adopt  the  one  selected  by  plaintiff  as 
to  that  part  of  the  stock  bid  in  and  appropriated  by  the  asso«< 
ciation  itself,  if  he  has  that  power  as  to  the  stock  which  ip 
caused  and  permitted  to  be  bid  in  and  appropriated  by  thiniv 
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partiet.  It  is  certainly  immaterial  to  the  corporation  which 
course  is  followed,  for  in  one  case  the  stock  itself  would  be 
recoveredi  in  the  other  its  value  only.  When  the  elements 
exist  which  are  essential  to  authorize  or  constitute  an  action 
for  conversion  of  shares  of  stock,  or  one  in  the  nature  of  a 
special  action  on  the  case,  it  must,  on  principle,  be  wholly 
immaterial  who  has  become  the  purchaser  at  a  sale,  or  whether 
it  sold  for  the  amount  due  as  arrearages,  and  for  which  the 
corporation  had  a  lien,  or  for  more  than  that  amount.  The 
right  of  action  in  either  case  is  founded  upon  the  fact  that 
there  has  been  a  distinct  act  of  dominion  wrongfully  exercised 
over  the  stockholder's  property,  inconsistent  with  his  right 
and  in  denial  of  it.  The  defendant  practically  deprived  the 
owner  of  his  stock,  and  the  advantages  accruing  from  its 
ownership,  by  bidding  it  in  for  itself.  This  was  an  act  of  in- 
terference, subversive  of  the  right  of  the  stockholder  to  enjoy 
and  control  the  stock,  and  may  be  treated  by  him  as  a  con- 
version of  his  property:  See  Morawetz  on  Corporations,  sees. 
208,  667;  Cook  on  Stocks  and  Stockholders,  sec.  576;  and  1 
Lawson,  Rights,  Remedies  and  Practice,  sec.  466,  with  the 
cases  cited  on  the  subject. 

Our  next  inquiry  is  in  reference  to  the  claim  that  such  of 
plaintiff's  assignors  as  received  and  cashed  defendant's  checks 
for  the  excess  or  surplus  must  be  regarded  as  having  acquiesced 
in  and  ratified  the  irregular  sales.  That,  with  knowledge  of 
all  material  facts  as  to  the  irregularities,  these  delinquent 
stockholders  might  acquiesce  in  and  ratify,  and  thereby  estop 
themselves  from  questioning  the  validity  of  the  sales,  is  ad* 
mitted  by  appellant's  counsel.  Tiieir  contention  is,  however, 
that  from  the  undisputed  facts  it  clearly  appears  that  the 
stockholders  were  ignorant  of  the  invalid  acts  referred  to,  and 
that  solely  by  reason  of  the  remittances  it  cannot  be  held  that 
the  stockholders  had  constructive  notice  of  the  various  ir- 
regularities of  which  the  plaintiff  complains,  and  with  this 
notice  accepted  the  defendant's  money.  It  is  true  that  tiie 
stockholders  knew,  or  should  have  known,  that  they  were  in 
arrears  with  their  monthly  payments,  and  that  by  reason 
thereof  the  right  had  accrued  to  the  association  to  sell  their 
stock.  It  is  also  true  that  when  receiving  the  checks  they 
wero  informed  of  the  claim  that  this  right  had  been  exercised^ 
and  sales  made,  by  means  of  which  their  stock  had  been  dis* 
posed  of  by  the  corporation,  and  they,  as  stockholders,  had 
been  ousted  from  membership  therein;   and  they  were  also 
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aware  of  the  fact  that  no  notice  had  been  received  by  them  of 
the  time  and  place  of  Bale,  as  provided  for  in  the  by-laws^ 
through  the  mails  or  otherwise.  But  there  was  nothing  in 
this  which  suggested  that  the  association  had  totally  failed 
to  obeerre  the  very  wholesome  and  essential  requirements  of 
the  by-laws  when  the  power  to  sell  was  exercised.  The  very 
natural  presumption  in  such  a  case  would  be  that  the  ofiBcere 
of  the  corporation  had  properly  performed  their  duty,  and  had 
conducted  a  public  competitive  sale  in  a  place  and  in  such  a 
manner  as  would  attract  attention,  and  tend  to  promote  com- 
petition; in  a  word,  that  the  stock  had  not  been  sold  in  pri- 
vacy,  but  at  public  auction.  On  this  presumption  the  owners 
had  a  right  to  rely  until  the  material  facts  which  overthrew  it 
came  to  their  knowledge.  The  court  below  was  in  error  when 
saying,  as  it  did  in  substance,  that  it  was  incumbent  upon 
the  stockholders,  knowing  when  they  appropriated  the  pro- 
ceeds of  the  checks  that  the  prescribed  notice  to  which  they 
were  entitled  had  not  come  to  their  hands,  to  forthwith  in- 
quire into  the  manner  and  regularity  of  the  sale;  and  that 
neglect  and  omission  to  make  further  inquiry  amounted  to  n 
ratification  of  the  same.  The  reception  of  these  checks,  with 
the  knowledge  before  mentioned,  did  not  impose  the  duty 
upon  the  stockholders  of  promptly  investigating  the  proceed* 
ings  of  the  defendant's  officers,  when  pretending  to  satisfy  its 
liens  upon  the  stock  for  arrearages  and  fines,  nor  can  their 
acquiescence  and  ratification  of  the  omissions  and  irregulari- 
ties be  presumed  from  the  bare  fact  that  they  received  and 
retained  the  money:  Comb$  v.  Scott,  12  Allen,  496;  Story  on 
Agency,  sec.  239,  note. 

All  this  was  done  when  there  were  no  circumstances  in  the 
possession  of  the  stockholders  which  would  excite  suspicion 
or  suggest  investigation,  and  when  they  were  in  ignorance  of 
the  material  facts,  knowledge  of  which  was  essential  to  a 
ratification.  The  trial  court  erred  when  it  declared  that  if 
the  stockholders  chose  to  treat  the  sale  as  valid,  and  to  make 
no  inquiries  when  receiving  their  checks,  there  was  a  ratifica^ 
tion  which  would  bind  them  in  the  absence  of  active  conceal* 
ment,  misrepresentation,  or  artifice  on  the  part  of  the 
association,  calculated  to  deceive  them  and  prevent  scrutiny; 
and,  at  before  intimated,  it  was  error  to  hold  that  an  action 
of  the  character  of  the  present  one  could  not  be  maintained 
m  to  the  slock  which  was  bid  in,  purchased  in  effect  by  the  de- 
fMMiaDt  itseU.    The  remedies  are  cumulative  in  such  cases. 
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By  the  counsel  for  respondent  it  has  been  argaed  that  upon 
discovering  the  unlawfiihiess-or  the  sales,  it  was  incumbent 
ii{>ou  the  stockholders  or  the  plaintiff  to  promptly  disaffinn, 
by  returning,  or  ofiEering  to  return,  the  defendant's  money 
paid  over  as  alleged  surplus,  and  that  its  retention,  after 
learning  the  facts,  amounted  to  a  ratification.  Retaining  the 
money  in  silence  ajid  without  objection  for  an  unreaBonable 
length  of  time,  with  knowledge  of  the  material  facts,  might 
be  regarded  as  a  ratification  by  acquiescence;  butthi?  was  a 
transaction  between  parties  standing  as  to  the  stock  to  be 
sold  for  delinquencies,  ki  the  relation'of  principal  and  agent, 
or  pledgor  and  pledgee.  Disregarding  the  obligation  resting 
upon  it  as  agent  or  pledgee,  the  association  unlawfully  and 
wrongfully  converted  the  stock  shares  to  itaown  use,  under 
the  pretense  of  a  sale,  and  for  this  tort  an  action  to  recover 
damages  has  been  brought.  The  amounts  remitted  to  the 
stockholders  on  account  of  this  unauthorized  sale  of  the  stock 
would  simply  serve,, upon  a  proper  showing,  to  reduce  the 
amount  of  plaintiff's  recovery.  Certainly  the  law  would  not 
require  the  absurd  and  idle  ceremony  of  tendering  or  return- 
i  ig  ihe  amount  of  the  remittances  in  order  to  avoid  the  charge 
of  having  ratified  the  transaction,  and  as  a  foundation  or 
condition  to  the  bringing  of  an  action  to  recover  it  in  the  wajr 
of  damages. 

Judgment  reversed,  and'  case  remanded,  with  directions  to 
enter  judgment  for  plaintiff' agaitist  the  American  Buildinff 
and  Loan  Association  as  demanded. 

Application  for  reargument  denied  June  29,  1892. 


Ck>RPOBATiO]f8 — Stock  —  Fortkitubi  and  Sals  tor  Noir-pATinniT  qv 
AaSBSSMKNTS.  —  A  corporation  has  no  inherent  right  to- forfeit  or  eell  elMsea 
of  stock  owned  by  delinqoent  ttoekholders*  Such  power  can  be  exeroiied 
only  when  it  is  expressly  conferred  by  statute:  Buddy,  MuUnomah  He,  R'jf 
Oio.,  15  Or.  4)3;  3  Am.  St.  Kep.  169.  In  this  case  is  discossed  also  the 
liability  of  the  corporation  for  conversion,  and  the  measure  of  damages 
therefor.  Any  power  given  to  forfeit  stock  mnet  be  strietly  pnrsiiedy  and  if 
any  restrictions  have  been  disregarded,  the  forfeitare  is  invalid:  QtrmatUowm. 
fte.  i?V  Oa.  ▼.  FUler,  60  Pa.  St.  124;  100  Am.  Dee.  546,  and  note;  and  a  sale 
ef  etock  for  an  illegal,  or  partially  illegal,  assessment  is  invalid:  Leioqr *«  Islamd 
M.  M.  Co,  V.  BoUon,  48  Me.  451;  77  Am.  Dec  236,  and  notes  noteto  SmHk 
▼•  Mariner,  68  Am.  Deo.  88. 
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DuRim  ov  Propbrtt,  Patmbnt  undir.  — When  ona^  in  ordtr  to  Moovvt 

poweuion  of  his  personal  property. from  another  who  nnjostly  detaine 
it,  is  compelled  to  pay  money  i^biehia'demaritted'-as a oondttiQii of  do- 
lirery,  snefa  payoent,  If  made  wrfder  ^pt^set,-:  M'  Heemod  ^  hare  bean 
made  eompnlsority,  and  aaay'i>e*.reco«ar«^'iHak,«tilaart|»Mrhaee  aabh 
deleiitien  is  attended  with  ajrcnmstanees  jof .  hardship  and  serions  sneon- 
▼enienoe  to  the  owner. 
DuRRHA  or  Rbal  Proprrtt,  Rboovsrt  of  Patmekt  Mads  vwdol. —  If 
an  invalid  awl  nnfonnded  .ckim  for  a  lien  upon  reid  properly  is  <Usd, 
and  its  owner  is  so  pressed  ler  jnoney  that  ho  nsnst  obtain  a  loan,  and 
aaeh  loan  oanuot  bo  proonred  nntil  sneh  iien  ia  oancelled,  and  the  olaim- 
ant,  knowing  these  f%ots,  refuses  to>  oancel  it  nntil  paid  the  amonni 
thereof,  which  the  owner  is  therefore  obliged  to  pay  to  seonre  the  loan, 
the  money  so  paid  is  paid  nnder  dnress  and  may  her  recorered* 

Action  upon  a  promissory  note.  The  defendant  did  not 
.deny  his  liability  on  the  note,  but  pleaded  a  counterclaim,  in 
which  he  alleged  that,  while  erecting  €e«tain  buildings,  he 
had  purchased  materials  of  oae  Thompson,  a  retail  dealer, 
and  had  paid  for  them;  and  that.the  plaintiffs,  claiming  that 
Tliompson  had  purchased  these  materials  oT  them,  *and  that 
he  was  a  contractor  with  defendant,  filed  Tor  record  a  lien 
statement  claiming  that  there  .was  Hue*  them  from  Thompson 
1682.50,  and  that  this  sum  was  a  lien  on  defendant's  buildings 
and  premises;  that  defendant  .was  at  ihe  time  largely  in- 
debted, and  was  negotiating  a  loan  'for  2^15,000,  to  be  secured 
by  a  mortg<age  on  his  property,  and  it  was'inrpossible  to  pro- 
cure such  loan  unless  the  alleged  lien  was  removed;  that 
plaintiffs  refused  to  remove, it  unless  Thon^pson's  debt  was 
paid,  and  the  defendant  was  therefore  obliged  to  pay  it,  which 
he  did,  under  protest,  and  he  now  asked  that  the  sum  so  paid 
be  allowed  him  as  a  counterclaim.  The  trial  court  sustained 
defendant's  claim,  and  the  plaintiffs  thereupon  appealed. 

H,  F.  Qreene  and  John  IL  Bri^vavfky  iat  the  appellants. 

J.  B.  Richards,  for  the  respondents. 

MrrcHELL,  J.  The  findings  in  this  case  are  fio  specific  as 
to  constitute  a  sufficient  statement  of  the  facts,  and  an  exam- 
ination of  the  record  satisfies  us  that,  on  all  material  points, 
t|]ey  are  fully  justified  by  the  evidence. 

That  plaintiff's  claim  of  a  lien  on  the  land  of  the  defend- 
ant Ogilvie  was  wholly  unfounded  is  concedeil:  Merriman  v. 
Jones^  43  Minn.  29.    Therefore  the  only  question  is  whether 
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the  payment  of  the  claim  waa  rolnntaryy  or  whether  it  waf 
made  under  such  compulsion  or  constraint  that  it  is  to  be 
deemed  in  law  inToIuntarj,  so  that  the  money  may  be  recor- 
ered  back. 

In  examining  the  authorities  upon  the  question  as  to  what 
pressure  or  constraint  amounts  to  duress  justifying  the  avoid- 
ing of  contracts  made,  or  the  recovery  back  of  money  paid, 
und  jr  its  influence,  one  is  forcibly  impressed  with  the  extreme 
narrowness  of  the  old  common*law  rule  on  the  one  hand  and 
with  the  great  liberality  of  the  equity  rule  on  the  other.  At 
common  law,  ''duress  "  meant  only  duress  of  the  person,  and 
nothing  short  of  such  duress,  amounting  to  a  reasonable  ap- 
prehension of  imminent  danger  to  life,  limb,  or  liberty,  was 
sufficient  to  avoid  a  contract,  or  to  enable  a  party  to  recover 
back  money  paid.  But  courts  of  equity  would  unhesitatingly 
set  aside  contracts  whenever  there  was  imposition  or  oppres- 
sion, or  whenever  the  extreme  necessity  of  the  party  was  such 
as  to  overcome  his  free  agency.  The  courts  of  law,  however, 
gradually  extended  the  doctrine  so  as  to  recognise  duress  of 
property  as  a  sort  of  moral  duress,  which  might,  equally  with 
duress  of  the  person,  constitute  a  defense  to  a  contract  induced 
thereby,  or  entitle  a  party  to  recover  back  money  paid  under 
its  influence;  and  the  modern  authorities  generally  hold 
that  such  pressure  or  constraint  as  compels  a  man  to  go 
against  his  will,  and  virtually  takes  away  his  free  agency  and 
destroys  the  power  of  refusing  to  comply  with  the  unlawful 
demand  of  another,  will  constitute  duress,  irrespective  of  the 
manifestation  or  apprehension  of  physical  force. 

The  rule  is  that  money  paid  voluntarily,  with  full  knowl- 
edge of  the  facts,  cannot  be  recovered  back.  If  a  man  chooses 
to  give  away  his  money,  or  to  take  his  chances  whether  he  is 
giving  it  away  or  not,  he  cannot  afterwards  change  his  mind; 
but  it  is  open  to  him  to  show  that  he  supposed  the  facts  to  be 
•otherwise,  or  that  he  really  had  no  choice:  Pollock  on  Con- 
tracts, 556. 

In  Fargu89on  v.  FSnsIow,  84  Minn.  884,  this  court  held  that 
^  when  one  in  order  to  recover  possession  of  his  personal  prop- 
erty from  another,  who  unjustly  detains  it,  is  compelled  to 
pay  money  which  is  demanded  as  a  condition  of  delivery, 
such  payment,  when  made  under  protfst,  is  deemed  to  hare 
been  made  conipulsorily  or  under  duress,  and  may  be  recov* 
ered  back,  at  least  when  such  detention  is  attended  with  cir* 
oomstances  of  hardship  or  serious  inconvenience  to  the  owner." 
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Again,  in  De  Ornff  t.  Ram»ey  Oo.^  46  Minn.  819,  it  was  said: 
^Tbere  is  a  class  of  cases  where,  although  there  be  a  legal 
femedy«  a  person's  situation,  or  the  situation  of  liis  property, 
is  such  that  the  legal  remedy  would  not  be  adequate  to  pro- 
tect him  from  irreparable  prejudice;  where  the  circumstances 
and  the  necessity  to  protect  himself  or  his  property  otherwise 
than  by  resort  to  the  legal  remedy  may  operate  as  a  stress  or 
coercion  upon  him  to  comply  with  the  illegal  demand.  In 
such  eases,  his  act  will  be  deemed  to  have  been  done  under 
duress,  and  not  of  his  free-will."  Farguaaon  ▼.  Winslow^  34 
Minn.  884;  State  r.  Nelson^  41  Minn.  26;  and  Mearkle  v. 
County  of  Hennepitiy  44  Minn.  646,  are  instances  where  the 
danger  of  irreparable  or  serious  prejudice  was  considered  so 
great  and  the  legal  remedy  so  inadequate  as  to  practically 
leave  the  party  no  choice  but  to  comply  with  the  illegal  de- 
mand, and  hence  to  render  the  payment  involuntary.  It  may 
be  stated  generally  that  whenever  the  demandant  is  in  posi- 
tion to  seize  or  detain  the  property  of  him  against  whom  the 
claim  is  made  without  a  resort  to  judicial  proceedings,  in 
which  the  party  may  plead,  offer  proof,  and  contest  the  valid- 
ity of  the  claim,  payment  under  protest,  to  recover  or  retain 
the  property,  will  be  considered  as  made  under  coropulBion, 
and  the  money  can  be  recovered  back,  at  least  where  a  fail- 
ure to  get  or  retain  immediate  possession  and  control  of  the 
property  would  be  attended  with  serious  loss  or  great  incon- 
venience: Oceanic  Steam  Nav.  Co.  v.  Tappan^  16  Blatch.  297. 

As  was  said  as  long  ago  as  Aetley  v.  BeynoUU^  2  Strange, 
916,  ''plaintiff  might  have  such  an  immediate  want  of  his 
goods  that  an  action  of  trover  would  not  do  his  business. 
Where  the  rule  volenti  non  fit  injuria  is  applied,  it  must  be 
when  the  party  has  his  freedom  of  exercising  his  will,  which 
this  man  had  not  We  must  take  it  he  paid  the  money  rely- 
ing on  bis  legal  remedy  to  get  it  back  again." 

It  has  been  said  that,  to  constitute  a  payment  under  duress, 
** there  must  be  some  actual  or  threatened  exercise  of  power* 
possessed,  or  supposed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment,  over  the  person  or  property  of  the 
party  making  the  payment,  from  which  the  latter  has  no 
other  means  of  immediate  relief  than  by  advancing  the 
money":  Brumagim  v.  TiUinghaet,  18  CaL  266;  79  Am.  Deo. 
176;  Radiek  v.  Huehine,  96  U.  8.  210. 

Beyond  these  and  similar  statements  of  general  principles, 
the  ooorti  have  not  attempted  to  lay  down  any  definite  and 
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.exact  rule  of  nniveraal  applicatioa  by  which  to  doteraiine 
whether  a  payment  is  voluntary  or  involuntary.  From  the 
very  nature  of  the  subject,  this  cannot  be  done,  as  each  case 
XDust  depend  somewhat  upon  .its  own  peculiar  iacis.  The 
real  and  ultimate  .£act  .to  be  determined  in  .isiiery  case  is 
whether  or  not  the  party  really  had. a  .choice — whether  "he 
had  his  freedom  of  exercising  bis  will."  The.joourts,  bow- 
ever,  by  A  gradual  process  of  JAidiciAl  axclusidn  and. inclusion, 
have  arranged  certain  classes  of  cases  on  one  or  the  other 
side  of  the  line.  For  example,  payment  of  an  illegal  tax,  in 
order  to  prevent  iesuiug  a  warrant  of  distress  in  the  nature  of 
an  execution,  and  upon  which  the  party  has  no  day  in  court 
or  opportunity  to  defend,  is  held  not  voluntary.  Such  were 
the  cases  of  Board  of  County  Common  r.  Parker^  7  Minn.  267, 
•and  Preston  v.  Boston^  12  Pick.  7.  So,  also,  the  payment  of 
an  illegal  demand  in  order  to  obtain  possession  of  personal 
property  detained  otherwise  than  by  judicial  process,  and 
where  the  immediate  want  of  the  property  was  so  urgent  that 
an  action  of  replevin  "would  not  do  the  owner's  business." 
Such  was  the  case  of  Fargusson  v.  Window^  84  Minn.  384 
Also  the  payment  of  an  illegal  tax  in  order  to  get  a  deed  on 
record,  as  in  the  case  of  State  v.  NeUon^  41  Minn.  25;  or  the 
payment  of  illegal  fees  in  order  to  secure  the  exercise  of  its 
jurisdiction  by  the  probate  court  in  the  administration  and 
settlement  of  an  estate,  wber^e  the  delay  was  liable  to  result 
in  serious  loss,  as  in  the  erne  of  Mearils  v.  County  of  Senne* 
.piuj  44  Minn.  546. 

On  the  other  hand,  it  is  well  settled  that  the  mere  refusal 
of  a  party  to  pay  a  debt  or  to  perform  a  contract  is  not 
duress,  so  as  to  avoid  a  contract  procured  by  means  of  such 
refusal,  although  the  other  party  was  influenced  in  entering 
into  it  by  his  financial  necessities.  Such  was  the  case  of 
Cable  V.  Foley,  45  Minn.  421;  also  MiUer  v.  MiUer,  68  Pa.  CL 
486;  HacUey  v.  HeadUy,  46  Mich.  569;  Goebel  v.  Linn,  47 
Mich.  489;  41  Am.  Rep.  723;  and  Silliman  v.  United  States, 
101  U.  S.  465,  cited  by  plaintiff.  It  will  be  noted  that  in 
the  last  case  referred  to  the  party  entered  into  the  new  con- 
tract, not  for  the  purpose  of  obtaining  possession  of  hia  prop- 
erty (the  barges),  but  to  secure  payment  of  money  due  him 
from  the  government 

So,  also,  the  fact  that  a  lawsuit  is  .threatened  or  property 
has  been  seized  on  legsil  process  in  judid^sil  proceediiijgs-tD  en- 
force an  illegal  demaud,  will. not  rendt^r. its  payipent  AMAJupuN 
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moirj^BUeaai  in.tbe  Abaence.of.fraudon.pariof  .tha  demandant 

Jd,  resorting  to  l^gal  process  for  the  purpose  of  extorting  pay* 

jiient  of  A  claim  which  he  know^  to  be  unjust.     The  ground 

upon  which  this  doctrine  sests.is  that. the  party  has  an  oppor- 

iumity.Xo  plead  and. test  tlie. legality  of  the  claim  in  the  very 

: pcfKseedr^gs.in  which  his  .property  is  .seized.    Under  this;ClaBS 

rSiilI.tbe.fioUb«vii>g.€a&eSv cited. by  plaintiffs:  Forbes  y^Appleleny 

.£.Cush..ll$;  Menson  v.  Mxmroe^  7  Ctish.  125;  54  Am.  Dec.  716; 

JXaylor^Y.  Board  of  Hcaith,  31  Pa,  St.  73;  72  Am.  Dec.  724; 

Oceanic  SieoKi.Nftv.  Co.  v.  Tappan,  IQ  Blatchf.  297. 

Abo'tiie  payuaentof  an  illegal  license  to  foUowa  particular 

.business,  where  the  party  could  not  hare  been  subjected  to 

,any  penalties  without. judicial  proceedings  to  enforce  them,  in 

'Which  hewxMjld  have  an  opportunity  to  contest  the  legality  of 

,tbe  liceusei  orwl^re  the  license  was  exacted  for  a  business 

the  pursuit  of  which  was  not  a  natural  right,  but  a  mere  priv- 

itogei  which  .might  be  ;^canted  or  withheld,  at  the  option  of 

ihe  state.    To  .this  class  belong  the  following  cases  cited  by 

platotiffs:  Cook  v.  Bostor^,  9  Allen  393;  Hmery  v.  Lowell,  127 

Mass.  138;  ila^  v.  OineiniMtit  1  Ohio  St.  268;  Custin  v.  City 

^  Vinofug^.  67  MVm.  ZlA. 

TkieraaiiiOihas  faeeKiiieldras  toimoney  paid.und«r  threats  of 
tdistreas  kn  nent,  in.tbe.AbseQce.of.fraud  or  any  other  fact, ex- 
to^pt.that  .no  srent^waSfdue.  .'Tha^ibeory  aefiins.toibe  that  the 
party's  remedy  is  to  replevin,  and  try  the  question  of  liability 
ratlaw.  Sochtwtts.tbe taaeiOf  ^CobuU  y.PsdenyZ  Watts,  327, 
; also  eited  by  plaintifiiB. 

iBiAt  -all  ttieee.oeeesin  which  the  paynMnt  was  held  yolun- 
Aavy  afe '.'dearly  disthiguiahable  from  the  case  at  ban  The 
(distinguishing  and  ruling  fact  in  this  case  was  the  active  in- 
tter£»Feiicekjof.pl«UDtiflb  with  .defendant's  property  by  filing  the 
jclaim  .for  la  Uan^tWhich  .effectoally  prevented  the  defendant 
<&iimMuiiog  it  £>r  the  .purposes  .for  which  he  had  immediate 
.and  ioa|iemti«B  need. 

.It  WAS  .tiiis  Aotiv^  .lAterferjence  with  the, property,  and  not 
:the  neeeseitotts 'finaimal  coodition  :of  the  defendant,  which 
€ooitttiit«d  <tliavioat»)llii^  faet  Tke  latter  was  only  one,  and 
by  no  means  the  most  important, -of  :the  .circumstances  in  the 
.aase.  Gottoealifor  rplaintiSB  aeeais  to  assume  that  the  filing  of 
the  .olaioi  .far  ^a  Uen  was>tbe.commenceuient  of  Judicial  pro- 
aeedifig  CofiilSienXMrGemant^and  ther:efoTe,  within  the  doctrine 
of  cases  .tsi ted  by  him,. that  the  subsequent  payment  of  tlie 
claim  was  voluntary,  beoause  defendant,  might  have  inter- 
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posed  Ms  defense  In  these  proceedings;  bat  this  is  clearly 
wrong.  Filing  a  lien  is  in  no  sense  the  commencement  of 
jodicial  proceedings.  The  only  remedies  open  to  defendant 
were  either  to  commence  a  suit  himself  to  determine  the  ▼&- 
lidity  of  plaintiffs'  claim,  or  wait,  perhaps  a  year,  nntil  the 
latter  should  commence  a  suit  to  enforce  it;  but  with  a  large 
indebtedness  hanging  over  him,  an  overdue  mortgage  on  this 
yery  property  upon  which  foreclosure  was  threatened,  with  no 
means  to  pay  except  money  which  be  had  arranged  to  borrow 
on  a  new  mortgage  which  he  had  executed  on  this  same  prop- 
erty, thirteen  thousand  dollars  of  which  was  withheld  and 
could  not  be  obtained  until  plaintiffs'  claim  of  lien  had  been 
discharged  of  record,  it  is  very  evident  that  neither  of  the 
remedies  suggested  '*  would  do  defendant's  business.**  He 
was  so  situated  that  he  could  neither  go  backward  nor  fo^ 
ward.  He  had  practically  no  choice  but  to  submit  to  plain- 
tiffs' demand.  Had  it  been  goods  and  chattels  which  plaintififs 
had  withheld  under  like  circumstances,  there  would  be  do 
doubt,  under  the  doctrine  of  Fargtt8$(m  v.  WindaWy  84  Minn. 
884,  but  that  the  payment  would  be  held  to  have  been  made 
under  duress;  but  while  filing  the  lien  did  not  interfere  with 
defendant's  possession  of  the  land,  yet  it  as  effectually  de- 
prived him  of  the  use  of  it  for  the  purposes  for  which  he 
needed  it  as  would  withholding  the  possession  of  chattel 
property. 

It  has  been  sometimes  said  that  there  oan  be  no  such  thing 
as  duress  with  respect  to  real  property,  so  as  to  render  a  pay- 
ment of  money  on  account  of  it  involuntary;  but  this  is  not 
sustained  by  either  principle  or  authority*  In  view  of  the 
immovable  character  of  real  property,  duress  with  respect  to 
it  is  not  likely  to  occur  as  often  as  with  respect  to  goods  and 
chatties;  but  the  question  in  all  oases  is,  was  the  payment 
voluntary?  and  for  the  purpose  of  determining  that  queatioD 
there  is  no  difference  whether  the  duress  be  of  goods  and 
chatties,  or  of  real  property,  or  of  the  person:  Fra9$r  yk  P0iir 
dlehury,  81  L.  J.  Com.  P.  1;  Pmh^rUm  v.  TFiBiamt,  87  DL  16; 
Close  V.  P^ippt,  7  Man.  ft  G.  586;  li%t(s  ▼•  JIiy(fli(Ms84Pa.8i 
142;  Stale  v.  NOem^  41  Minn.  25. 

Considerable  stress  is  placed  upon  defendant's  silence  and 
apparent  acquiescence  for  a  considerable  time  after  he  paid 
plaintiffs'  claim.  This  might  have  some  bearing  upon  the 
question  whether  the  payment  was  voluntary  or  involuntary; 
but  if  it  was  in  fact  the  latter,  and  a  cause  of  action  to  recover 
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back  the  money  aooraed  to  defendant,  It  would  be  neither 
waived  nor  barred  by  his  sabeeqaent  silenoe  or  delay  in  aa- 
aerting  his  right  of  action. 
Judgment  affirmed. 

DUBJBB^PATMBIIT  MikDB  VHDIE  —  RlOOTBBT  BlOK  OF  MOHST.— Wb«r« 

a  party  bu  oontrol  of  th«  propertj  of  another  and  r«fasa%  to  surrender  it  to 
ihm  mo  of  the  owner  except  npon  oonipliaiioe  with  an  ualawfal  demand, 
mummy  paid  by  the  owner  to  emancipate  hie  property  is  to  be  regarded  ae 
paid  under  dnreee:  Adanu  ▼.  Sefufer,  11  Cot  16;  7  Am.  81  Rep.  202.  A 
payment^  to  be  regarded  ae  made  under  dnreee  moat  be  made  to  relieTO  the 
pefeoo  or  property  from  an  aotoal  and  eziating  dnreee  impoeed  by  the  party 
to  whom  the  money  it  paid:  Vkk  t.  Skhm,  49  Ark.  70;  4  Am.  8t.  Rep.  28^ 
and  note;  MUitm  v.  Chicago,  40  111.  614;  89  Am.  Deo.  861,  and  note;  Mayor 
T.  L^emuia,  4  Oill,  425;  46  Am.  Deo.  146,  aad  extended  note;  eee  alio  ex- 
tended note  to  PeUn  ▼.  Raikroad  Cx,  61  Am.  Rep.  820.  Money  paid  under 
a  moral  oompnlrion  to  obtun  property  imptoporly  detained  la  paid  under 
It  OtoflilirUi  ▼•  i^ead;  IS  lU  867;  29  Am.  Dee.  698. 
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KioLfOBNCi  nv  Dbiyino  Strbct-Cab  oyer  Child,  Qubstion  ior  Jukt, 
WHBif .  —  Wher«  a  child  four  jean  of  age,  in  crosBing  a  street  at  an  hour 
when  there  is  suffioient  light  to  we  him  dietiactlj  half-way  acroee  tbm 
street,  falls  about  four  feet  in  front  of  a  horse  attached  to  a  street-car 
and  is  run  over  and  injured,  and  the  evidence  shows  that  the  drirer  of 
the  car  knew  that  the  street  at  the  place  where  the  accident  happened 
was  mnch  frequented  by  children;  that  the  car  could  have  been  stopped 
within  two  feet,  and  that  the  driver  was  giving  no  attention  to  tb« 
track  in  front  of  him,  and  did  not  see  the  child  before  the  oar  passed 
over  him,  the  question  of  the  negligence  of  the  railway  company  it  prop* 
erly  submitted  to  the  jury. 

CbMTRIBUTORT  NbOLIOBNCB,  PaRBNTS  OV  InTANT  CHIIiD  HOT  ChABORABLB 

wrrH,  WHBV.  —  Where  the  parents  of  a  child  four  years  old,  living  in  % 
house  twenty-five  feet  back  from  the  street,  are  poor,  and  dependent  od 
their  labor  for  a  livelihood,  the  father  being  sick  in  a  hoepital  and  tte 
mother  having  to  care  for  two  small  children  in  addition  to  her  household 
duties,  and  the  mother  leaves  such  child  on  the  doorstep  of  the  house 
eating  bread  and  milk,  and  goes  into  the  house  to  get  him  more  food,  bnt 
on  returning  in  a  few  minutes  finds  that  he  has  disappeared,  and  imnie* 
diately  starts  to  look  for  him,  but  meets  persons  carrying  him  home  al- 
ready injured  by  being  run  over  by  a  street-car,  it  oannot^be  held,  as 
matter  of  law,  that  the  mother  was  guilty  of  contributory  negligence. 
Mbasurb  of  Damaobs,  Instkuction  a8  to,  Suffioikntlt  Clrar,  whrv. — 
In  an  action  by  a  minor  for  personal  injuries,  an  instruction  to  the  jury 
that  if  they  found  for  the  plaintiff  they  should  "assess  his  damaces  at 
such  a  sum  as  they  may  lielieve,  from  the  evidence,  will  be  a  fair  compen- 
sation to  him:  1.  For  any  pain  of  body  or  mind;  2.  For  any  loss  of  earn- 
ings after  he  shall  have  attained  the  age  of  twenty-one  years;  S.  For 
any  physical  disfigurement  or  deformity;  4.  For  any  permanent  Injury 
to  his  body,  other  than  disfignreinent  and  deformity,  which  the  plain  tifl 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries  and 
directly  caused  thereby,"  is  not  so  wanting  in  oleamesa  or  perspicBitf 
as  to  confuse  or  mislead  the  jury. 
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Tmospworprm  Damaois  imt  iMrAmifniT  or  Babmivq  GAPAcnr  or  lltRett* 
AiAOWABLm  — -In  aa  action  by  ao  infant  four  yean  of  age  for  paraooal 
iajvriai^  tte  jury  may  take  into  ooiuidaratioa  his  pro^paofeiva  loaa-  ol 
aaminga  after  ha  ahall  have  attained  his  uiajority,  albliough  he  has  never, 
earned  anything,  and  no  one  can  tell  with  any  certainty  what  hit  fnture 
earning  capacity  will  be. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Alexander  Martin  and  BoyU^  Adams  and  McKeighon^  for  th« 
i&ppellant. 

A.  R,  Taylor  and  Alexander  Young,  for  the  respondent: 

Macfablanb,  J.  This  aotion  was  brought  by  plaintiff,  a 
minor,  by  his  next  friend,  against  the  defendant,  a  horse-car 
railroad  company  in  St  Louis,  to  recover  damages  for  in- 
juries received  on  the  sixteenth  day  of  February,  1888,  by 
the  alleged  negligence  of  the  defendant. 

The  charge  of  negligence  made  in  the  petition  was,  in  sub- 
stance, that  the  plaintiff  was  knocked  down  and  run  over  by 
one  of  defendant's  cars  and  horse  attached  thereto,  while  the 
plaintiff  was  crossing  Chouteau  Avenue,  at  a  point  where  said 
avenue  passes  house  No.  2313;  that  he  was  seriously  and  per- 
manently injured  thereby,  and  that  he  was  so  knocked  down 
and  injured  through  the  negligence  of  defendant  and  its  ser- 
vants in  charge  of  said  horse-car.  It  was  also  charged  that 
the  driver  of  the  car  neglected  to  observe  the  requirements  of 
a  certain  ordinance  of  the  city  regulating  the  operation  of 
street-cars  in  failing  to  keep  a  vigilant  watch  for  children  whe 
might  be  on  the  track,  and  in  failing  to  stop  the  car  in  time 
to  avoid  injuring  plaintiff.  It  is  further  alleged  that  plain- 
tiff's arm  was  broken  in  two  places,  his  skull  broken,  his  face 
and  jaws  crushed,  and  disfigured  for  life. 

The  defendant,  in  its  answer,  denies  the  allegation  of  the 
petition,  sets  out  the  names  of  the  parents  of  plaintiff,  and 
alleges  that  the  supposed  injuries  of  the  plaintiff  were  caused 
by  the  negligence  and  want  of  care  of  plaintiff  and  his  said 
parents.  To  this  answer  the  plaintiff  replied  denying  the 
allegation  of  counter  negligence,  and  admitting  the  parentage 
of  plaintiff  as  alleged. 

It  appears  from  the  evidence  that  plaintiff  at  the  time  of 
his  injuries  was  four  years  of  age,  and  lived  with  his  parents 
in  the  rear  of  2311  Chouteau  Avenue,  on  the  north  side.  The 
family  consisted  of  father,  mother,  plaintiff,  and  a  younger 
child*  They  occupied  two  rooms  in  a  yard  back  from  the 
street.    A  narrow  alley  or  hallway  connected  the  jard  with 
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the  street  On  this  street  were  two  horse-railway  tracks 
operated  by  defendant.  The  father  of  plaintiff  on  the  date 
of  the  accident  was  in  a  hospital  sick.  The  mother  and  plain- 
tiff had  spent  the  afternoon  at  the  hospital  with  the  father, 
and  on  their  return  home,  between  six  and  seven  o'clock,  the 
mother  gave  plaintiff  some  milk  and  bread,  and  he  sat  on  th^ 
doorsteps  to  eat  it.  Soon  after  she  directed  a  neighbor  boy 
to  take  a  bucket  and  go  across  the  street  to  a  saloon,  nearly 
opposite  the  entrance  to  the  passway,  and  get  some  beer. 
She  then  went  into  the  house  to  get  something  more  for  plains 
tiff  to  eat,  and  while  she  was  gone  he  followed  or  went  with 
the  boy  across  the  street  to  the  saloon.  As  they  returned,  thf 
older  boy  with  the  beer  passed  over  the  street,  and  the  plain 
tiff,  following,  fell  upon  one  of  the  railway  tracks,  about  four 
feet  in  front  of  the  horse  drawing  one  of  defendant's  cars,  and 
the  horse  and  car  passed  over  him,  inflicting  severe  injuries. 

Upon  the  trial,  the  jury  returned  a  verdict  for  plaintiff  for 
three  thousand  five  hundred  dollars,  and  judgment  was  ren- 
dered accordingly,  from  wiiich  defendant  appealed. 

To  reverse  the  judgment  defendant  insists  on  three  points: 
1.  Insufficiency  of  the  evidence  to  authorise  the  verdict;  2. 
Contributory  negligence  on  the  part  of  the  parents  of  plaintiff; 
and,  3.  Improper  instructions  defining  the  elemeuts  of  dam- 
age,  to  be  taken  into  account  by  the  jury  in  making  their  ver- 
dict. 

The  questions  of  the  negligence  of  defendant,  and  the  con- 
tributory negligence  of  plaintiff's  parents,  were  submitted  to 
the  jury  upon  instructions  with  which  no  fault  is  found,  and 
the  judgment  cannot  be  disturbed,  for  the  first  two  assign- 
ments of  error,  unless  there  is  uo  substantial  evidence  of  negli- 
gence on  the  part  of  defendant,  or  unless  the  evidence  shows, 
as  a  matter  of  law,  that  there  was  negligence  of  the  parents  of 
plaintiff  which  directly  contributed  to  his  injury. 

1.  Did  the  evidence  justify  the  verdict?  Defendant's  ooan- 
sel  condenses  the  evidence  into  the  following  summary  and 
insists  that  it  is  insufficient  to  support  the  verdict:  1.  The 
plaintiff  at  the  time  of  receiving  the  injury  in  question  was 
crossing  the  street  between  six  and  seven  o'clock  p.  M.,  on 
February  16th,  necessarily  after  dark.  2.  The  plaintiff  was  so 
crossing  the  street  at  about  the  middle  of  a  block,  a  good  die* 
tance  away  from  regular  crossings,  where  the  driver  of  de* 
fondant's  ear  would  not  naturally  be  looking  for  pedestriansi 
•b  The  plaintiff  started  from  the  sidewalk  on  one  side  of  the 
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Btreet  in  a  ran,  and  ran  suddenly  and  quickly  acroas  the  street 
in  front  of  plaintiff's  car.  He  was  only  four  feet  in  front  of 
the  horse  when  he  stumbled  and  fell,  running  fast  at  the 
time.  4.  There  is  no  evidence  that  the  driver  saw  the  boy 
until  he  fell,  when  every  possible  exertion  was  made  to  avoid 
running  over  him.  5*  The  horse  was  going  at  the  time  on  a 
«  slow  trot" 

Whatever  may  be  said  of  the  suflSciency  of  the  evidence,  as 
summarized,  we  think  some  important  facts  are  omitted.  The 
evidence  also  tended  to  prove  that  there  was  sufficient  light 
to  enable  one  to  see  the  child  distinctly  half  across  the  street; 
that  the  street  at  this  point  was  much  frequented  by  children 
which  was  known  by  the  driver  of  the  car;  that  the  car  could 
have  been  stopped  within  a  distance  of  two  feet;  that  the 
driver  never  saw  the  child  at  all,  before  the  car  passed  over 
him;  and  that  the  driver  was  giving  no  attention  to  the  track 
in  front  of  him. 

Supplementing  the  summary  given  by  defendant  with  these 
facts,  we  think  it  very  clear  that  the  issue  of  negligence  wsa 
properly  submitted  to  the  jury.  The  street  was  a  public  high- 
way open  to  the  use  of  all  persons,  children  as  well  as  adults, 
at  all  places  and  not  alone  at  intersections  and  crossings  of 
other  streets.  This  point  on  the  street  being  much  frequented 
by  children  demanded  the  greater  vigilance  on  the  part  of  tlie 
driver,  and  the  fact  that  it  was  growing  dark  did  not  release 
him  from  watchfulness  and  caution,  but  rather  demanded  in- 
creased vigilance.  Whether  the  driver  exercised  such  care 
as  was  required  of  him  in  the  circumstances,  was  submitted 
under  instructions  to  which  no  objections  are  made. 

2.  The  same,  we  think,  may  be  said  of  the  contributory 
negligence  of  the  parents  of  plaintiff.  The  court  instructed 
the  jury  on  this  question,  in  substance,  that  if  the  parents  of 
plaintiff,  having  him  in  charge,  considering  their  circum- 
stances in  life,  knowingly  or  negligently  allowed  him  to  stray 
upon  the  streets  where  defendant's  cars  were  constantly  run- 
ning, and  where  plaintiff  received  the  injuries  complained  of, 
such  facts  show  culpable  carelessness  on  their  part,  and  con- 
stitute such  contributory  negligence  as  will  prevent  a  recovery 
in  this  action  unless,  notwithstanding  such  negligence  on  tliuir 
pari,  the  defendant's  driver  might  have  prevented  the  injury 
to  the  child  by  the  exercise  of  ordinary  care  and  diligence  in 
keeping  watch,  and  stopping  the  car  ac  rsqoiieil  by  ether  Uhf 
■CraotkaM  ef  the  court 
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Tlie  evidence  showed  that  the  parents  of  plain ti IT  were  pow 
people,  who  depended  upon  theirown  labor  for  a  liyelihood. 
The  father  was  at  the  time  sick  in  a  hospital,  and  the  mother 
had  the  en  re  of  her  two  small  children  in  addition  to  ber 
household  duties.  The  child  was  seated  on  the  doorstep  eat- 
ing bread  and  milk  which  she  had  provided  bim.  The  house 
was  at  least  twenty-five  feet  from  the  street  with  a  narrow 
pa8sway  between  otlier  houses  as  an  access  to  the  street.  She 
went  indoors  to  get  him  something  more  to  eat,  and  returned 
in  a  few  minutes,  and  he  was  not  there.  She  started  to  hunt 
him  and  itnmediately  met  persons  carrjring  him  bom^  id* 
ready  injured. 

Under  these  circumstances,  as  wafi  said  in  Frteky,  St.  LouU 
etc.  R^y  Co,,  75  Mo.  547,  it  cannot  be  held  as  a  matter  of  law 
that  the  mother  actively  permitted  or  consented  to  the  child 
going  upon  the  railroad  track,  or  that  she  failed  to  exercise 
such  care  for  the  safety  of  the  child  as  ordinarily  prudent 
persons  in  her  situation  deem  propQr  and  sufficient  in  like 
circumstances.  She  was  not  chargeable  as  a  matter  of  law 
with  contributory  negligence,  and  the  instruction  which  was 
given  at  the  request  of  the  defendant  fairly  presented  the  issue 
to  the  jury. 

3.  On  the  measure  of  damages  the  court  instructed  the 
jury  that  if  they  found  for  plaintiff  they  should  "assess  his 
damages  at  such  a  sum  as  they  may  believe  from  the  evidence 
will  be  a  fair  compensation  to  him:  1.  For  any  pain  of  bodj 
or  mind;  2.  For  any  loss  of  earnings  after  he  shall  have  at* 
tained  the  age  of  twenty-one  years;  8.  For  any  physical  dis-' 
figurement  or  deformity;  4.  For  any  permanent  injury  to  his 
body  other  than  disfigurement  and  deformity  which  the  plains 
tiff  has  sustained,  or  will  hereafter  sustain,  by  reason  of  said 
injuries  and  directly  caused  thereby,"  not  to  exceed  ten  thou- 
sand dollars.  This  instruction  is  objected  to  on  the  ground 
that  it  is  "inconsistent  and  ambiguous  in  its  language,  mis- 
leading and  confusing."  It  is  true  the  instruction  is  not  as 
clear  or  perspicuous  as  it  might  have  boen,  but  it  does  not 
seem  so  wanting  in  these  attributes  as  could  have  confused  or 
misled  the  jury.  The  instruction  confines  the  jury  to  the  four 
elements  of  damage  specified  therein,  and  they  are  separately 
and  clearly  stated,  and  we  think  the  general  conclusion,  though 
somewhat  ambiguous,  could  not  have  been  misapplied  or  mis* 
understood. 

The  ehief  objection  to  this  instruction  is  made  to  ttls*daiD** 
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a(e  anfhorised  '*for  lose  of  earnings  after  he  shall  hayie  attained 
the  age  of  twenty-one  years.''  It  is  urged  that  there  was  no 
•▼idenoe  from  whioh  the  jury  could  have  inferred  what  phys- 
ical capacity  for  labor  plaintiff  would  have  possessed  if  he 
had  not  been  injured,  or  what  capacity  he  will  have  with  his 
disability,  if  any,  resulting  from  the  injury.  The  injuries  to 
plaintiff  were  very  serious,  one  arm  was  broken  and  the  elbow 
dislocated,  leaving  the  arm  somewhat  crooked;  the  scalp  was 
torn  from  one  side  of  the  head;  the  skull  was  fractured,  and 
a  piece  as  large  as  a  half  dollar  removed;  and  the  facial  nerve 
was  divided,  causing  paralysis  of  the  face,  which  drew  the 
mouth  around  to  one  side,  greatly  disfiguring  him.  The  doctor 
who  treated  plaintiff  was  not  certain  that  the  injuries  to  the 
head  would  not  cause  apoplexy  or  epilepsy,  or  that  the  arm 
would  be  permanently  restored. 

It  is  well  settled  that  prospective  damage  to  adults,  on 
account  of  impairment  of  earning  capacity  in  the  future,  is  a 
proper  element  of  damages  in  cases  of  personal  injuries: 
Whalen  v.  SU  Louis  etc.  Ry  Co.,  60  Mo.  823;  Pry  v.  Hannibal 
etc  EL  JZ.  Co.^  78  Mo.  124;  2  Sedgwick  on  Damages,  8th  ed.,  sec. 
485.  Ordinarily  damages  will  not  be  awarded  to  compensate 
for  losses  not  yet  experienced  on  mere  conjectural  possibility 
that  such  loss  will  occur.  In  the  case  of  an  adult,  proof 
should  be  made  of  ^'  previous  physical  condition  and  ability 
to  labor,  or  follow  his  usual  avocation,  as  well  as  his  condition 
since  the  injury,  to  enable  the  jury  to  properly  find  the  pecu* 
niary  damage":  6  Am.  ft  Eng.  Ency.  of  Law,  41,  and  author- 
ities cited. 

What  may  or  may  not  be  done  by  anyone  in  the  future  de- 
pends upon  so  many  contingencies  that  prospective  loss  of 
earnings  cannot  be  sosceptible  of  direct  and  conclusive  proof 
even  in  cases  of  adults.  Nevertheless,  as  has  been  seen,  such 
damages  are  uniformly  allowed.  The  impairment  of  the  earn- 
ing capacity  of  one  in  his  infancy  is  as  great  a  damage  to  him 
as  though  he  had  not  been  injured  until  the  day  he  reached 
his  majority.  That  he  would  have  an  equal  right  to  compen- 
sation logically  follows.  This  plaintiff  had  never  earned  any- 
thing, and  what  his  ability  to  labor  or  his  capacity  for  earning 
money  in  business  pursuits  will  be  in  the  future  no  one  can 
tell  with  any  certainty.  It  is  properly  held  in  such  case,  in 
the  absence  of  the  existence  of  direct  evidence,  that  much 
mast  be  left  to  the  judgment,  common  experience,  and  **  en- 
lightened conscience  of  the  jurors,  guided  by  the  facts  and 
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circumstances  in  the  ease":  Orogan  y.  Broadway  Foundry 
Co^  87  Ma  326;  Nagd  y.  MiuouH  Pae.  Ry  Co.,  76  Ma  658^ 
42  Am.  Bep.  418;  DaviM  r.  Central  R.  R.  Co.,  CO  Ga.  329; 
FUhw  y.  /afiMM,  128  111.  551;  City  of  Chicago  ▼.  Major,  18  HL 
349;  68  km.  Dec.  553;  Hoatton  eU.  R.  R.  Co.  r.  MiUer,  51  Tex. 
275. 

CoDaidering  the  nature  of  the  injuries  received  by  plaintiff, 
and  the  amount  of  the  verdict,  it  is  evident  the  jury  were 
moderate  and  fair  to  both  parties  in  assessing  the  damages, 
and  that  but  little,  if  anything,  was  allowed  by  way  of  proe- 
pective  loss  of  earnings. 

Judgment  affirmed.    All  concur. 


Sranr-ftAiLWAn— RfTimiKO  Oraa  Ohiui  nr  ftnunr.  —Hie  wiiiali  of 
a  •treet-nilway  operating  its  oan  at  a  rapid  rate  of  apeed  aloag  Uie  atreoto 
of  a  eity  are  bound  to  be  on  the  lookoat  and  take  all  reaMoable  measorea 
to  aroid  injnrjr  to  men,  women,  or  ohildren  who  may  be  apon  the  atreeta: 
Wimen  ▼.  Kamtu  <%  ««e.  ITy  Cbi,  W  Mo.  6C9;  17  Am.  St.  Rep.  591,  and 
note;  note  toOooptrw.  LakKSkom  tie.  ttyOo.^  11  Am.  St  Rep.  491.  DriTon 
of  street-oare  mast  keep  a  diligent  watoh  for  peraona  on  foot,  especially  for 
ehildren,  either  on  the  track  or  moving  towards  it,  and  at  the  firat  appear- 
ance of  danger  the  ear  most  be  stopped  in  the  shortest  time  and  apaoe  pee* 
Bible:  foA  ▼.  2Wrr  Orsef  ete.  iTy,  105  Ma  537;  Skanun  r.  WeM  SuU^ie, 
Itp  Cb.,  78  Wis.  882L 

NMUomroB^PAanns  ov  Iktamt  vot  Charobablb  wini,  whbm.^ 
Where  a  child  reeeired  injury  from  playing  with  an  unlocked  tnm-tab]i>, 
and  the  mother  is  oharged  with  negligence  in  not  watching  oror  him  prop- 
erly, the  court  may  oharge  the  Jury  that  they  may  oonsider  the  eridenee  as 
to  her  circamstaneea  in  determining  the  qaeafeion  as  to  her  negligence:  Bmr" 
reU  r.  Southern  Pae.  Cb.,  91  OaL  296;  85  Am.  St  Rep.  185.  The  qneetion 
whether  the  mother  of  an  infant  child  exercised  doe  oare  to  prcTcnt  him  from 
leaTing  the  hoase  and  going  upon  the  highway  it  properly  left  to  the  ]nry: 
Mainland  ▼.  Mwrra^,  148  Masa.  91;  12  Am.  8t  Rep.  520;  note  to  Ckioage 
ele,  M.  R.  Ch.r.  MMnek,  10  Am.  St  Rep.  20.  See  also  Am  Aniomh  efe:  iTy 
Oa.  v.CatttiMitfc^  70  Tex.  841,  where  an  infant  crawled  oat  oi  the  honaenpoa  a 
railway  track  and  waa  killed,  and  in  i^ioh  the  mother  wao  held  notgnilty 
of  contribntory  aegUgence. 

Damaqm  worn  iMJVVr  io  Chiui.  — Among  the  rsaolts  of  a  negligent  in- 
jury to  a  minor  child  to  be  considered  in  estimating  hie  damages  are  pain  and 
aaffering^  disfigurement  and  mutilation  oi  the  person,  and  impairsd  eapanity 
to  pnrsne  the  ordinary  eallinga  of  Ufa  at  and  altar  majorityx  Wu§m  n  sCe. 
S.JLOokr.  romVf  ^1  <^  S^;  IS  Am.  St  Rop.  820^  and  note.  The  dam- 
agea  which  diminish  the  minor's  eapaeitj  to  earn  a  UTing  must  be  limited  to 
the  period  after  his  omjorifyt  Htmien  #8.  ^y  Ox  t.  Boamr,  70  Tax.  S80;  8 
8t  Esfw  Oliii  and  note. 
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BriDnoi^  L4W  Ohamoiiio  RuLn  or,  Yaud,  tbouqb.  It  ICaks  Wi 

InooMFKnar.  —  Iaws  wfaioh  ehaage  the  ihIm  of  rridMiM  rdato  to  tlit 
iwnadj  onl/t  Mid  may  bo  sppUod  to  •xistiiig  oanaet  oi  aotion.  And  to 
•otiona  pending  «l  the  time  of  their  enaotmenti  even  thoogh  their  effMl 
ia  to  render  a  p^^von  incompetent  at  a  witoeee  who  waa  befota  oooBpo- 
tont 

Pasol  Onr  ov  Lavd  nKW  FATHsm  to  8oir,  Stidsitoi  op.  —The  mere  ImI 
that  aaen  ramoree  from  another  ttoto  to  real  eatato  owned  bgr  hia  fath«; 
lirea  theieoa  with  hia  faauly,  and  ezpenda  a  amall  ram  of  BMmey,  pari 
of  a  laiger  amoant  receiTed  from  hU  father,  ia  keeping  the  proper^  to 
repair,  ia  inanfficxent  eridenoe  to  eatoUiih  a  parol  gift  of  the  pieyetlf 
from  hia  lather  to  him. 

Ths  opinion  statefl  the  case. 

Douglas  and  Soudder  and  J.  K  IToUar,  far  ihe  appellante. 

John  Cosgrove  and  /.  H.  Johnstan^  for  the  respondents. 

Bbaci,  J.  The  plaintiffs  are  the  widow  of  Noah  D.  Bell, 
deceased,  and  her  present  husband.  Noah  D.  Bell,  deceased, 
waa  a  son  of  Henry  Bell,  deceased.  The  defendants,  Maria 
O.  Allen,  Clara  D.  Thompson,  and  Henry  Bell,  are  the  chil- 
dren of  the  plaintiff  Harriet  and  her  former  husband,  Noah 
D.  BelL  Defendant,  D.  D.  Bell,  is  a  son  of  Henry  Bell,  de- 
ceased. Brnest  Bell  and  Clara  Bell  Tracy  are  the  children 
of  Dan  Bell,  deceased,  who  was  a  son  of  Henry  Bell,  deceased. 

The  action  is  in  the  nature  of  a  bill  in  equity  to  declare 
that  the  said  Noah  D.  Bell  died  seised  in  equity  of  an  inherit- 
able estate  in  a  tract  of  land  in  Cooper  County,  containing 
about  223  acres,  iu  which  the  said  Harriet  is  entitled  to  dower, 
and  for  its  assignment,  upon  the  ground  that  the  said  Henry 
Bell  in  his  lifetime  made  a  parol  gift  of  said  land  to  his  said 
son,  Noah  D.,  but  died  seised  in  fee-simple  of  the  legal  estate 
therein,  without  conveying  the  same  to  the  said  Noah  D.  The 
defendants,  D.  D.  Bell,  Sniest  Bell,  and  Clara  Bell  Tracy, 
answered,  denying  all  the  material  all^ations  of  the  petition, 
and  setting  up  the  statute  of  frauds.  The  other  defendants 
made  no  answer.  The  issues  of  fact  were  submitted  to  a  jory,. 
who  found  f<v  the  plaintiffs,  and  the  court  deoreed  in  accord* 
anoe  with  the  prayer  of  the  petition.  Commissioners  were» 
appointed  and  dower  assigned  plaintiff  in  the  land  also  av 
ptayed  lor,  and  the  defendants  who  joined  issue  appeaL 

1.  On  the  trial  before  the  jury  the  plainUff,  Mrs.  (ySryaii, 
and  her  two  children,  the  defendants,  Mrs.  Allen  and  Mra. 
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Thompson^  as  also  Mr.  Thompson,  her  hasband,  were  intro- 
duced, and  over  the  objections  of  the  defendant  (to  their  com* 
petei^cy  as  witnesses),  were  permitted  to  testify,  and  this  is 
complained  of  as  error. 

When  this  case  was  here  bef  ire  (0' Bryan  v.  AUen^  95  Ha 
68)  the  same  point  was  made  and  passed  upon  as  to  the  com- 
petency of  Mrs.  0*Bryan.  We  then  held  that  she  was  a  com- 
petent witness  under  section  4010  of  the  Revised  Statutes  of 
1879,  on  the  ground  that  ''  she  was  not  one  of  the  original 
parties  to  tlie  coiitraot  or  causa  of  action  on  triaL"  Since 
that  decision  was  made,  and  before  the  trial  of  this  case  in 
the  court  below,  from  which  this  appeal  was  taken,  said  seo- 
tion  was  amended  so  that  the  first  proviso  thereof  then  and 
now  reads:  ^'  That  in  actions  where  one  of  the  original  parties 
to  the  contraot  or  cause  of  action  in  issue  and  on  trial  is  dead, 
or  is  shown  to  the  court  to  be  insane,  the  other  party  to  such 
contract  or  cause  of  action  shall  not  be  admitted  to  testify 
either  in  his  own  favor  or  in  favor  of  any  party  to  the  action 
daiming  under  him^  and  no  party  to  such  suit  or  proceeding 
whose  right  of  action  or  defense  is  derived  to  him  from  one  who 
iSf  or,  if  living  J  would  be,  subject  to  the  foregoing  disqualification^ 
shall  be  admitted  to  testify  in  his  own  favor,  e*ccept  as  in  this 
section  is  provided.**  •  •  •  •  Sess.  Acts,  1887,  p.  287;  Rey. 
Stats.  1889,  sec.  8918. 

The  amendment  consisted  in  inserting  in  the  original  sec- 
tion the  words  in  italics.  There  can  be  no  question  under 
this  amend  meat  that  the  witnesses  objected  to  were  disquali* 
fled  to  testify  upon  the  issues  on  this  trial  at  the  time  they 
were  called,  and  the  court  committed  error  in  permitting  them 
to  testify.  It  is  urged,  in  support  of  the  ruling  of  the  court, 
that  at  the  time  this  amendment  was  passed,  this  cause  was 
pending;  that  there  had  then  been  one  trial  in  the  case,*in 
which  the  plaintiff  had  the  benefit  of  the  evidence  of  some 
of  these  witnesses,  they  being,  under  the  law  as  it  then  stood, 
competent  witnesses;  and  that  the  plaintiff,  therefore,  bad 
some  vested  right  in  their  evidence,  which  is  entitled  to  the 
protection  of  the  constitutional  provision  prohibiting  the  pas- 
sage of  a  law  'Mmpairing  the  obligation  of  the  contracts  or 
retrospective  in  its  operation.'' 

It  is  not  seen  how  this  contention  can  be  maintained.  Laws 
which  change  the  rules  of  evidence  relate  to  the  remedy  only, 
may  be  applied  to  existing  causes  of  action,  and  are  not  pro- 
eluded  from  such  application  by  the  constitutional  provision: 
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Cooley  on  Constitational  Limitationfy  8d  ed.,  p.  388.  Tho 
iMumed  aathor  in  another  conneotion  thas  f  tataf  the  doctrine 
upon  this  subject:  **  A  right  to  have  one'e  controTersies  deter- 
mined by  existing  rules  of  evidecce  if  not  a  vested  right  These 
rules  pertain  to  the  remedies  which  the  state  provides  for  its 
citizens;  and  generally  in  legal  contemplation  they  neither 
enter  into  and  constitute  a  part  of  any  contract  nor  can  be 
regarded  as  being  of  the  essence  of  any  right  which  a  party 
may  seek  to  enforce.  Like  other  rules  afifecting  the  remedy, 
they  must,  therefore,  at  all  times  be  subject  to  modification 
and  control  by  the  legislature;  and  the  changes  which  are 
enacted  may  lawfully  be  made  applicable  to  existing  causes 
of  action  even  in  those  states  in  which  retrospective  laws  are 
forbidden;  for  the  law  as  changed  would  only  prescribe  rules 
for  presenting  the  evidence  in  legal  controversies  in  the  future, 
and  it  could  not  therefore,  be  called  retrospective  even  though 
some  of  the  controversies  upon  which  it  may  act  were  in 
progress  before'':  Cooley  on  Constitutional  Limitations,  p.  367; 
StaU  V.  Orant,  79  Mo.  113;  49  Am.  Rep.  218. 

The  trend  of  modern  legislation  has  been  until  recently  in 
the  direction  of  enlarging  the  class  of  competent  witnesses, 
and  the  rulings  in  most  of  the  cases  have  been  upon  legisla- 
tion making  those  competent  who  before  were  incompetent  to 
testify,  but  the  principle  is  the  same  in  the  one  as  in  the  other 
case.  By  such  changes  in  the  law,  as  in  all  general  legislap 
tion,  hardship  is  sometimes  worked  in  individual  cases;  but 
in  this  particular  case,  there  need  be  no  such  complaint  for 
aU  the  substantial  facts  necessary  to  an  enlightened  judgment 
by  the  chancellor  appear  in  the  evidence  of  other  witnesses. 
Briefly  stated,  they  are  as  follows:  — 

2.  Henry  Bell  was  a  prosperous  and  wealthy  merchant,  re- 
siding in  Lexington,  Kentucky;  he  had  three  sons,  Noah, 
Daniel,  and  D.  D.,  for  all  of  whom  he  seems  to  have  enter- 
tained a  warm  parental  affection.  *  Noah,  who  was  living  with 
his  father  at  the  time  (in  1857),  married  an  estimable  Ten- 
nessee lady,  the  plaintiff  in  this  case,  and  soon  thereafter  his 
father  set  him  up  in  business  in  Keokuk,  Iowa.  He  conducted 
the  business  for  a  short  time  and  failed,  his  father  paying  his 
debts.  He  returned  to  Lexington,  remained  there  a  short 
time,  and  went  thence  to  St  Louis  where  he  remained  until 
the  war  broke  out,  when  he  went  south  with  his  family,  and 
eontinued  there  living  in  Mississippi  and  Arkansas,  until  the 
year  1868.    The  character  of  Noah  Bell  is  portrayed  in  the 
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•▼idenoe  in  fbaloret  aboal  which  there  ean  be  no  mistake;  1m 
was  a  good-hearted  fellow,  whom  his  father,  his  {kmUy^  and 
his  friends  loved  tmly,  but  improvident,  and  of  irregnlar 
habits.''  As  a  oonseqaence,  his  father  felt  called  apon  and 
did  continnally  oontribute  to  the  support  of  himself  and 
family,  as  their  necessities  required,  from  Uie  time  of  his 
marriage  to  the  day  of  his  death. 

In  1868,  seeing  that  he  was  not  getting  on  the  world,  or 
likely  to,  his  father  determined  to  charge  himself  more  defi* 
nitely  and  directly  with  the  future  support  and  welfare  of  his 
son  and  his  family  than  he  had  hitherto  done,  and,  in  pursu- 
ance thereof,  bought  the  premises  in  question,  furnished  it 
with  everything  necessary  to  make  a  pleasant  home  for  a 
country  gentleman,  and  thereafter  made  him  an  allowance  d 
three  thousand  dollars  per  annum  to  live  on  it,  as  such.  This 
allowance  he  continued  to  him  until  Noah's  death  in  1877,  and 
to  Noah's  family  until  his  own  death  in  1883,  besides  making 
them  presents  of  other  large  sums  of  money  as  to  him  seemed 
agreeable  or  necessary,  and  buying  a  lot  and  erecting  a  hoase 
on  it  in  the  city  of  Boonville  for  a  residence  for  his  widow  at 
a  cost  of  eight  thousand  or  nine  thousand  dollars,  not  com- 
pleted until  after  his  death. 

During  the  nine  years  that  Noah  resided  on  the  premises, 
some  necessary  repairs  and  improvements  were  made  on  the 
place  out  of  money  furnished  by  his  father  amounting  to  an 
insignificant  sum  when  compared  either  with  the  rental  valne 
of  the  property  or  his  allowance.  During  the  whole  period  he 
and  his  family  lived  in  perfect  accord  and  harmony  with  his 
-  father,  governing  themselves  in  accordance  with  his  wishes  in 
every  respect  in  regard  to  the  premises,  and  there  is  not  in  the 
evidence  a  suggestion  that  the  thought  ever  entered  Noah's 
mind,  that  he  was  holding  possession  of  this  property  ad- 
versely to  his  father's  title,  while  in  every  line  is  disclosed  the 
father's  intention  that  that  title  should  remain  in  himself,  and 
that  no  alienable  or  inheritable  estate  should  ever  vest  in  his 
son.  He  proposed  to  take  care  of  this  beloved,  but  somewhat 
wayward,  son  and  his  family,  in  his  own  way,  as  he  had  a 
right  and  knew  precisely  how  to  do,  and  he  did  take  care  of 
them  while  he  lived,  and  made  ample  provision  for  them  after 
his  death.  It  is  not  within  the  power  or  province  of  a  court 
of  equity,  out  of  his  bounty  to  his  son  given  ex  gratia^  to  con- 
struct an  obligation  ex  debiio  puticia  against  the  father  in  the 
son's  favor,  and  then  enforce  it,  as  we  are  asked  to  do  in  this 
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cftse,  with  DO  better  foundation  to  eoetain  it  than  the  accept- 
anoe  of  that  bounty  bj  the  eon,  in  moving  on  the  premises 
from  a  neighboring  state,  living  on  it,  and  spending  a  trifle  of 
that  same  bounty  in  making  and  keeping  the  property  in  re- 
pair and  comfortable  for  the  ebjoyment  of  himself  and  his 
family. 

Henry  Bell  made  a  fairly  equitable  division  of  his  estate. 
By  his  will  he  gave  to  the  widow  and  children  of  his  deceased 
son,  Noah,  ninety  thousand  dollars  in  seven-per-cent  bonds; 
twenty-flve  thousand  dollars  to  each  of  the  children,  and  fif- 
teen thousand  dollars  to  the  widow,  to  whom  he  also  gave  the 
city  lot  in  Boonville;  the  devise  to  the  widow  was  as  long  as 
she  lived,  and  remained  the  widow  of  his  son;  and  upon  her 
death  or  marriage  the  bonds  given  her  went  in  equal  portions 
to  the  three  children,  and  the  lot  to  her  son  Henry.  She  mar- 
ried again;  hine  iUm  lachrymm. 

The  bill  should  have  been  dismissed  at  the  hearing  on  the 
evidence.  The  judgment  is  reversed.  In  the  first  paragraph, 
Sherwood,  C.  J.,  and  Black,  J.,  concur.  In  the  second  and 
in  the  result  all  concur.         __^ 

Pabol  Giit  of  Land  vbom  Parent  to  Child — Evidinoi  to  Bbtablsul 
The  fact  that  a  son  ia  in  possession  of  land  and  has  made  improTements 
theroon,  is  not  OTidenoo  of  a  gift  of  the  land  when  the  legal  title  is  in  the 
father:  Ooob  t.  Oox,  26  Pa.  St.  375;  67  Am.  Dea  432.  No  sale  or  gift  oan  be 
inferred  from  a  parent  giving  a  ohild  the  nse  of  a  farm  or  house,  and  promis- 
ing a  gift  of  the  same  at  the  parent's  death:  Poorman  y.  Kilffore,  26  Pa.  St. 
365;  67  Am.  Deo.  426;  IMeh  ▼.  Ideh,  81  Iowa,  84.  A  parol  gift  from  a  parent 
to  a  child  oan  be  established  onlj  by  elear  and  convincing  evidence:  OoUina 
▼.  LqfiM§,  10  Leigh,  5;  84  Am.  Dea  719.  See  also  Hardnum  n  NoweU,  84 
Oa.46. 

OoNSTiTUTiORAL  Law  —  Dux  Pboobs  ov  Law.  ^  The  power  of  the  legis* 
latnre  to  alter  the  rales  of  STidenoe  as  they  existed  at  oommon  law,  and  to 
▼ary  or  limit  existing  rales,  ii  not  affected  by  the  constitntional  provision 
prahibitlng  the  taking  of  life  or  property  without  due  process  of  law:  Peopk 
w.  Tmmer.  117  H.  T.  927;  15  Am.  81  Rep.  408,  and  mote. 
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Stidxng;^  Acxx>niiTwBooKs  Admibsibli  in  Fayob  ov  Pabtt  bt  Whom 
SLsrr.  —An  aoooant-book  of  original  entries,  fair  on  its  faoe»  and  shown 
to  have  heen  kept  in  the  nsnal  course  of  business,  is  admissible  in  evi> 
dence  eTen  in  favor  of  the  party  by  whom  it  is  kept. 

8mn>npabt  Bvidxmob  ov  CovTBHTi  or  Lost  Book  or  Aocoumr  APMtuwiBiJi, 
WHXN.  —  Secondary  OTidanoe  of  the  contents  of  an  acoonnt-book  of 
original  entries  is  admissible  upon  proper  proof  of  the  loss  of  sooh  book. 

Action  to  recover  overpayments. 

O,  M.  Stewart^  for  the  appellant 

A.  R.  Taylor  and  A,  A,  Paxaon^  for  the  respondent. 

Black,  J.  This  was  an  action  to  recover  overpayments 
alleged  to  have  been  made  by  the  plaintiff  to  the  defendant 
A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  and 
judgment  for  defendant  The  St  Louis  court  of  appeals,  to 
which  the  cause  was  appealed,  reversed  the  judgment  and 
remanded  the  cause  for  error  in  the  instructions.  That  court, 
however,  sustained  the  ruling  of  the  trial  court  in  excluding 
a  shipping-book  offered  in  evidence  by  the  plaintiff.  On  this 
question  one  of  the  judges  deemed  the  opinion  contrary  to 
Smith  y.  Beatlie,  67  Mo.  281,  and  for  this  reason  the  cause 
was  then  certified  to  this  court 

Defendant  had  a  contract  with  plaintiff  whereby  he  was  to 
receive  a  specified  price  for  hauling  wheat  and  flour  to  the 
mill  and  a  specified  price  per  barrel  and  sack  for  hauling 
flour  and  other  mill  products  from  the  mill  to  different  points 
in  St.  Louis  and  East  St.  Louis.  Books  were  kept  at  the 
plaintiff's  warehouse,  which  was  about  a  block  distant  from 
the  mill,  showing  the  wheat  and  flour  received  and  shipments 
made,  and  these  books  disclosed  the  amount  of  hauling  done 
by  the  defendant  A  Mr.  Timmons,  who  was  one  of  the 
plaintiff's  clerks  at  the  warehouse,  made  up  a  statement  on  a 
slip  of  paper  at  the  end  of  each  week,  showing  the  amount 
,due  the  defendant  The  plaintiff's  cashier  at  the  mill  paid 
the  defendant  the  amount  due  as  disclosed  by  these  state- 
ments. The  business  proceeded  in  this  way  from  the  first  to 
the  latter  part  of  1883,  when  the  plaintiff  caused  the  books  to 
be  examined  and  concluded  that  payments  had  been  made 
to  defendant  largely  in  excess  of  what  he  had  earned.  Tim- 
mens  and  defendant  left  the  employ  of  the  plaintiff,  and  a 
eriminal  prosecution  and  this  suit  followed. 
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The  shipping-book,  offered  in  evidence  by  the  plaintiff  and 
excluded  by  the  coart,  was  made  up  and  kept  in  the  following 
manner:  Orders  were  sent  from  the  office  at  the  mill  to  the  ware- 
house to  send  designated  amounts  of  Cour^  etc.,  to  designated 
places.  The  orders  were  then  entered  in  the  shipping-book  by 
Timmons,  the  shipping  clerk,  or  by  Mr.  Warren,  who  had  a  gen- 
eral supervision  over  all  the  business  at  the  warehouse.  The 
orders  were  then  copied  into  a  small  hand-book  for  the  use  of 
the  foreman,  who  delivered  the  articles  to  defendant's  team- 
sters, made  a  note  of  the  fact  and  returned  the  book  to  the 
elerk,  who  made  entries  on  the  shipping-book,  showing,  among 
other  things,  the  delivery  of  the  articles  to  defendant.  Mr. 
Warren  says  he  always  compared  the  orders  with  the  book 
when  made  up,  and  then  returned  the  orders  to  the  mill  office; 
that  he  knew  the  flour  and  other  mill  products  were  delivered 
to  defendant  from  the  information  received  from  the  small 
book,  and  in  some  cases  from  personal  observation.  These 
returned  orders  were  lost  or  destroyed.  Timmons,  the  ship- 
ping clerk,  was  not  called  as  a  witness.  With  this  prelimi- 
nary proof  the  plaintiff  offered  in  evidence  the  shipping-book, 
but  the  court  excluded  it. 

In  Hiiirick  v.  McPhersorif  20  Mo.  310,  plaintiff  brought  an 
action  on  an  account  for  meat  sold  from  day  to  day.  He 
offered  in  evidence  his  daily  account-book,  supplemented  by 
an  affidavit  that  the  account  was  just  and  correct.  This  court 
held  that  the  book,  the  entries  having  been  made  by  the 
plaintiff  himself,  were  not  competent  evidence,  though  sup« 
ported  by  bis  supplementary  oath.  That  case  was,  doubtless, 
ruled  according  to  strict  rules  of  common  law.  It  constitutes 
the  basis  of  the  ruling  of  the  court  of  appeals  in  the  case  in 
hand  and  in  some  other  cases. 

When  the  case  of  Hisfrick  v.  McPherson^  20  Mo.  810,  was 
decided,  parties  to  a  suit  could  not  testify  in  their  own  be- 
half. It  remains  to  be  seen  what  is  the  effect  of  subsequent 
l^slation  and  subsequent  rulings  of  this  court.  Section  1  of 
chapter  144  of  the  Greneral  Statutes  of  1865,  for  the  first  time 
made  parties  to  a  suit  competent  witnesses  in  their  own  be* 
half.  An  exception  is  made  where  one  of  the  parties  to  the 
fiontract  or  cause  of  action  is  dead  or  insane,  and  concludes: 
'*  Provided  further,  that  in  actions  for  the  recovery  of  any  sum 
er  balance  due  on  account,  and  when  the  matter  at  issue  and 
on  trial  is  proper  matter  of  book-account,  the  party  liv« 
ing  may  be  a  witness  in  his  own  favor,  so  far  as  to  prove  in 
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whose  handwriting  his  charges  arOi  and  when  made  and  no 
farther." 

The  next  section  is  a  new  enactment,  and  after  stating  that 
the  court  maji  where  the  matter  at  issue  and  on  trial  is  a 
proper  and  usual  subject  of  charges  on  books  of  account  re* 
quired  either  party  to  produce  his  account-books,  declares: 
*^  And  no  disputed  account  shall  be  allowed  upon  the  oath  of 
the  party,  when  it  shall  appear  that  he  has  a  book  of  original 
entries,  unless  such  book  shall  be  produced  upon  reasonabla 
request'' 

The  first  section  is  almost  an  exact  copy  of  section  24  of 
chapter  86  of  the  General  Statutes  of  Vermont  of  1862;  and 
the  second  section  is  evidently  modeled  after  a  section  in  the 
statutes  of  that  state  concerning  the  action  of  account.  In 
that  state  books  of  original  entry  are  evidence  in  actions  of 
account  in  favor  of,  as  well  as  against,  the  party  by  whom 
kept:  Johnson  v.  Dexter^  87  Vt.  641;  Hunter  v.  Kiitredge^a  E^ 
taU^  41  Vt.  359.  That  court,  in  construing  these  sectionsi 
takes  them  in  connection  with  other  connected  sections  of  the 
statutes  of  that  state,  while  we  are  to  construe  them  in  con- 
nection with  other  sections  of  bur  statute  laws.  The  decisions 
of  that  court  will  be  of  some  aid,  but  not  decisive.  Where,  as 
there,  one  or  two  sections  are  taken  from  the  body  of  a  stat* 
ute  of  another  state  and  incorporated  into  our  statute  law  on 
a  given  subject,  we  must  construe  all  the  sections  of  our  law 
upon  the  particular  subject  together.  Now,  these  sections  as 
they  appear  in  our  statutes,  do  not,  in  terms,  say  that  a  party 
to  a  suit  on  account  may  introduce  in  evidence  his  account- 
books;  but  all  this  is  fairly  implied.  Why  should  the  living 
party  be  allowed  to  be  a  witness  in  his  own  favor  to  prove  in 
whose  handwriting  his  charges  are  and  by  whom  made,  as  is 
allowed  by  the  last  proviso  to  the  first  section,  unless  to  lay  a 
foundation  for  the  introduction  of  the  books  7 

If  a  living  party  to  a  cause  of  action  may  introduce  his 
books  in  evidence  in  his  own  favor,  as  plainly  implied  by  the 
proviso,  then  what  possible  reason  can  be  assigned  why  he 
should  not  do  the  same  thing  where  both  parties  to  the  cause 
of  action  on  trial  are  living?  And  the  last  clause  of  the  sec* 
ond  section  leaves  a  very  strong  inference  that  the  legislature 
deemed  books  of  original  entry  primary  evidence.  We  think 
these  sections  were  designed  to  and  do  give  complete  recog- 
nition to  the  rule  which  then  prevailed  and  now  prevails  in 
most  of  the  states  and  is  sometimes  called  the  Axierican  role; 
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namely,  that  oontemporaneoDf  book  entries  are  eridence  for 
as  well  as  against  the  party  by  whom  they  are  kept  Says 
WhartoD:  *"  In  the  United  States,  a  tradesman's  book  of  ori- 
ginal entries  is,  in  most  jnrisdictions,  received  in  evidence  as 
prima  facie  prr)of,  when  supported  by  the  tradesman's  oath": 
1  Wharton  on  Bvidence,  8d  ed.,  sec.  678.  On  this  sabject 
another  author,  often  cited  and  generally  followed  by  this 
court,  says:  "^In  the  United  States  this  principle  has  been 
carried  farther,  and  extends  to  entries  made  by  the  party 
himself  in  his  own  shop  books.  Though  this  evidence  has 
sometimes  been  said  to  be  admitted  contrary  to  the  rules  of 
the  common  law,  yet  in  general  its  admission  will  be  found 
in  perfect  harmony  with  those  rules,  the  entry  being  admitted 
only  where  it  is  evidently  contemporaneous  with  the  fact,  and 
part  of  the  res  geitm.  Being  the  act  of  the  party  himself,  it  is 
received  with  greater  caution;  but  still  it  may  be  seen  and 
weighed  by  the  jury":  1  Greenleaf  on  Evidence,  14th  ed., 
sec.  118.  See  also  Wood  on  Practice  Evidence,  sea  189. 
Many  cases  are  cited  by  these  authors,  and  they  need  not, 
be  repeated  here. 

At  this  place  it  may  be  well  to  notice  the  rulings  of  this 
court  made  since  1865.  Smith  v.  Beattie^  67  Mo.  281,  decided 
in  1874,  was  a  suit  in  equity  to  enjoin  a  sale  under  a  deed 
of  trust.  The  defendants  were  bankers.  The  plaintiff  claimed 
that  the  notes  secured  by  the  deed  of  trust  were  given  ns  se- 
curity for  what  might  be  due  defendants  on  a  final  adjust- 
ment of  accounts,  and  that  defendants  were  indebted  to  him 
for  moneys  received  and  not  accounted  for.  It  appears  tht 
defendants  brought  their  books  into  court  pursuant  to  an  or- 
der made  on  motion  of  the  plaintiff,  but  the  plaintiff  did  not 
use  them.  The  defendants  then  proved  by  their  bookkeeper 
and  clerk  that  the  books  were  accurately  kept  in  the  regular 
course  of  business,  that  the  entries  were  made  and  books  writ- 
ten np  each  day  from  tickets  of  the  teller  and  checks  of  the 
customer,  and  that  the  checks  of  the  plaintiff  could  not  be 
produced  because  delivered  up  to  him.  With  this  foundation 
the  books  were  given  in  evidence,  and  this  court  sustained  the 
ruling  of  the  trial  court 

The  case  of  Anderson  v.  Vdmerj  88  Mo.  404,  has  little  or 
nothing  to  do  with  the  question  in  hand;  for  the  question  as 
to  whether  books  of  account  should  be  received  in  evidence 
not  considered. 

In  NeUan  t.  JNebon^  90  Mo.  460,  it  was  conceded  on  both 
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■idet  that  aocoaat-books  of  a  deoeasod  person,  when  properly 
kept,  are  eyidenoe  in  favor  of  thd  estate.  In  that  case  we  held 
that  certain  items  of  the  account  should  have  been  excluded, 
because  it  appeared  upon  the  face  of  the  book  produced  that 
the  items  were  not  made  contemporaneous  with  the  transao 
tion  recorded;  but  that  case  concedes  the  rule  to  be  that  bookr 
accounts  are  admissible  in  favor  of  the  party  who  keep  them 
when  the  entries  are  made  at  the  time  of  the  transaction,  and 
section  118  of  Oreenlenf  on  Evidence  is  cited  with  approval* 

In  Mathiai  v.  O'Neill,  94  Mo.  520,  a  bookkeeper  at  a  baak 
was  able  to  say  he  made  certain  entries,  that  the  books  were 
kept  correctly,  and  that  he  believed  them  to  be  correct,  but 
he  could  not  recall  the  particular  transaction.  On  this  show- 
ing he  was  allowed  to  state  his  belief  as  to  the  fact  recorded, 
and  the  ruling  was  sustained*  Such  evidence  is  sufficient  to 
lay  a  foundation  for  the  admission  of  the  books  themselves: 
Bank  of  Monroe  v.  Culver,  2  Hill,  531. 

The  cases  of  Smith  v.  Beattie,  57  Mo.  281;  NeUon  v.  Nelson, 
90  Mo.  460;  and  Mathias  v.  (yNeUl,  94  Mo.  520;  show  a  decided 
tendency  to  a  far  more  liberal  rule  than  that  which  prevailed 
prior  to  1865.  They  are  in  perfect  accord  with  what  is  called 
tlie  American  rule.  Indeed,  one  of  them  gives  complete  ad- 
herence to  that  rule,  a  rule  which  we  have  said  was  adopted 
by  the  Qeneral  Statutes  of  1865. 

Since  a  party  may  testify  in  his  own  favor,  it  must  be  con- 
ceded that  he,  as  well  as  his  clerk  or  bookkeeper,  may  refresh 
his  memory  from  entries  made  by  him  or  under  his  eye,  and 
then  testify  as  to  the  facts  with  his  memory  thus  refreshed. 
Now,  in  cases  of  an  account  composed  of  many  items,  all  this 
means  nothing  more  than  reading  the  book  in  evidence.  This 
we  all  know  from  daily  experience  in  the  trial  courts.  It  is 
out  of  all  reason  to  say  that  a  merchant  or  his  clerks  can  re* 
call  each  item  of  the  account,  and  a  fair-minded  witness  will 
generally  decline  the  attempt  Account-books  are  admitted 
in  evidence  for  the  person  by  whom  they  are  kept  when  the 
entries  are  made  at  the  time,  or  nearly  so,  of  doing  the  prin- 
cipal fact,  because  entries  made  under  such  circumstances 
constitute  a  part  of  the  res  gesUe,  An  entry  thus  made  is 
more  than  a  mere  declaration  of  the  party.  It  is  a  verbal  act 
following  the  principal  fact  in  the  orderly  conduct  of  business. 
Such  is  certainly  the  custom  and  course  of  business  at  the 
present  day.  We,  therefore,  conclude  that  an  account-booK  a' 
original  entries,  Csdr  on  its  face,  and  shown  to  have  been  ke;r 
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in  its  usual  course  of  business,  is  evidence,  even  in  favor  of 
the  party  by  whom  they  are  kept  It  follows  that  the  ship* 
ping-book  should  have  been  received  in  evidence. 

The  abstract  says  another  shippinj^book  covering  pari  of 
the  time  in  question  was  placed  in  the  bands  of  Timmons  for 
the  purpose  of  verifying  a  certain  statement  that  "  the  book 
and  statement  so  given  to  Timmons  were  never  seen  after* 
wards  by  appellant,  and  the  company  was  unable  to  further 
account  for  their  loss/'  This  is  only  the  appellant's  conolo- 
aion  as  to  what  his  evidence  disclosed  concerning  the  loss  of 
the  book,  and  not  an  abstract  of  the  evidence  on  that  subject 
We  can  only  say  that  upon  due  proof  of  the  loss  of  the  book, 
evidence  of  its  contents  should  be  received:  J^trta  In$*  Co.  v. 
Wcide,  9  Wall.  677;  Holmes  v.  Harden,  12  Pick.  169. 

As  the  court  of  appeals  reversed  the  judgment  and  re- 
manded the  cause  for  other  errors,  the  judgment  of  that  ooort 
is  affirmed. 

Barclay,  J.,  absent;  the  other  judges  concur. 


Etidkncr.  —  Books  of  Aooount  as:  See  note  to  AferriU  ▼.  lihaea  de,  R.  &. 
Ob.,  30  Am.  Deo.  142;  extended  note  to  dnion  Bank  r,  Knapp,  15  Am.  Deo. 
191-19S;  note  to  Tbumskip  qfOitigo  Laie  r.  KinUn^  16  Am.  St  Rep.  521 
The  role  that  private  books  of  account  are  admissible  in  evidence  in  favor  of 
the  person  keeping  them  is  supported  by  the  following  recent  cases:  WaoUef 
V.  Bohn,  41  Minu.  236;  Wtat  Coast  Lumber  Co,  v.  Newkirk,  80  CaL  275;  Oil' 
bert  V.  Merriam  etc  Saddlery  Co.,  26  Keb.  194;  Setehel  v.  Keigtnn,  57  Conn. 
473;  Montague  ▼.  Domfftm,  68  Mich.  08;  Sopkkm  v.  St^am,  77  Wis.  4ft. 
Wkero  there  It  no  dlMot  evidence  of  the  contraet  between  partners  the 
pMrtnership-books  may  be  oonaidered  in  determining  their  rights.  Joknttom 
V.  Ballard,  83  Tex.  486;  Oregg  v.  Hard,  129  IlL  613. 

BviomoB  — SiGONDABT  OF  B00K8  OF  AocuuiiT.  —  Secondary  evidence  o( 
the  eontenta  of  books  of  account  is  admissible  only  when  the  absence  of  the 
books  ie  aoooanted  fon  Hmd  v.  B^gbmot,  11  Onsih.  117;  M  Am.  Deo.  14QL 
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BoontABBM^Aitfonmio  Owhus  not  Boum  bt  UauxaK  Lon^  mnv.^ 
WImts  Uods  ftr«  dirided  by  a  fenoe  whtoh  their  owners  eappoae  to  be 
the  triM  Itne^  eaoh  cUimiag  only  to  the  tme  line  whorerer  that  may 
be^  they  are  not  boand  by  the  mppoeed  lino  and  mut  oonform  to  the 
tmo  lino  when  it  ie  Moertaioed. 

Vommaioa  6w  Lahd  ur  xo  Bouhdabt  Lni,  Aoms^  wheh.— Whoo  a 
pereon  takee  and  holds  posseasion  of  land  np  to  a  fonoe«  nndar  elalin  of 
ownership^  his  poiieerion  will  be  adTerse,  although  he  may  beliovo  the 
fenoe  to  be  on  the  tnio  llne^  when  in  faol  it  is  not  on  tfao  tme  liaow 

BjBOTIfSNT. 

Culver  and  Davi$  and  Bsnj.  PhQUp$^  tor  the  appellant. 

■ 

Varies  and  Vipriee^  for  the  respondent. 

BlaoXi  J.  This  was  an  action  of  ejectment  commenced  in 
1888  to  recoTer  a  strip  of  land  off  of  the  south  side  of  lot  4  in 
block  2  of  Stewart's  addition  to  the  city  of  St  Joseph.  The 
lots  in  that  block  have  a  length  of  one  hundred  and  twenty- 
five  feet,  running  east  and  west,  and  a  width  of  twenty-five 
feet  each.  They  are  numbered  from  north  to  south.  The 
plaintiff  owns  lots  If  S,  S,  and  4,  and  defendant  owns  lots  6, 6^ 
7,  and  8. 

At  the  trial  the  parties  agreed  upon  the  following  facts: 
That  defendant,  more  than  twenty  years  before  the  commence* 
ment  of  this  suit,  took  possession  of  lots  4,  6^  6,  and  7,  and 
fenced  the  same,  and  has  been  in  the  possession  thereof  since 
that  date;  that  he  built  the  fence  between  lots  4  and  6  accord- 
ing  to  stakes  which  had  been  sent  pursuant  to  a  survey,  and 
the  fence  was  supposed  to  be  on  the  true  line;  that  his  in* 
closure  included  one  hundred  feet  front;  that  defendant  dur- 
ing that  time  used  as  his  9wn  all  of  the  ground  in  his  inclosura. 
It  was  further  agreed  that  plaintiff  took  possession  of  lots  1, 
2,  S,  and  4  in  1881,  as  the  fences  were  standing  at  that  time; 
that  his  indosure  included  one  hundred  foot  front  and  pro* 
Jected  into  a  street  on  the  north  side  a  distance  equal  to  the 
amount  of  land  sued  for;  that  a  tme  survey  was  made  in 
1887,  from  which  it  is  shown  that  defendant's  indosure  in* 
eluded  a  strip  of  ground  on  the  south  side  of  lot  4,  which  strip 
is  six  and  one  half  feet  wide  at  the  west  end  and  ten  and  m 
half  feet  wide  at  the  east  end.  The  defondant,  mora  tlian  tea 
years  belbre  the  commencement  of  this  snit|  eieoted  a  seoond 
dwelling-house  on  lots  6, 6,  7,  and  8,  being  a  one-story  frame 
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home  with  brick  toundation,  which  baUding  projecte  om  lbot| 
man  or  less,  over  the  true  line. 

In  addition  to  these  agreed  facts,  the  defendant  testified s 
'*I  have  always  claimed  the  land  up  to  the  fence.  I  claimed 
it  because  I  thought  it  was  mine,  and  still  think  so.  I  in* 
tended  to  claim  to  the  true  line,  but  thought  the  fence  was 
the  true  line,  and  only  claimed  to  the  fence  because  I  thought 
it  was  the  true  line.  There  was  never  any  dispute  about  the 
true  line  until  the  last  survey  was  made.  When  that  survey 
was  made,  and  they  began  building  a  fence  over  the  old  line, 
I  tore  it  down  because  they  were  building  it  on  my  land." 

On  this  evidence  the  court  declared  the  law  to  be  that  plain* 
tiff  should  recover,  to  which  ruling  the  defendant  excepted. 

The  question  on  these  agreed  facts  and  the  evidence  is, 
whether  the  defendant  has  acquired  the  land  sued  for,  nnder 
the  statute  of  limitations.  That  defendant  has  been  in  actual 
possession  of  the  strip  of  land  for  more  than  the  statutory 
period  of  time,  is  conceded.  The  question,  therefore,  is 
whether  his  possession  has  been  adverse  to  the  true  owners. 
Where  adjoining  land-owners  are  divided  by  a  fence,  which 
they  suppose  is  the  true  line,  each  claiming  only  to  the  true 
line,  wherever  that  may  be,  they  are  not  bound  by  the  sup* 
posed  line,  and  must  conform  to  the  true  line  when  it  is  as- 
certained: Jaeobi  ▼•  Mosdey^  91  Mo.  457;  Schctd  v.  Sharp^  95 
Ma  674;  Krider  ▼.  Milner,  99  Mo.  145;  17  Am.  St.  Rep.  549; 
Skinkery,  H<iag$ma^  99  Mo.  209.  ^  Their  possession  under 
mistake  or  ignorance  of  the  true  line  dividing  their  premises, 
and  without  intending  to  claim  beyond  the  true  line  when 
discovered,  will  not  work  a  disseisin  in  favor  of  either  party: 
SeKad  ▼.  Sharp^  95  Mo.  574;  but  where  one  takes  and  holds 
possession  up  to  a  fence,  and  claims  to  be  the  owner  up  to  it, 
his  possession  wiU  be  adverse,  and  this,  too,  though  he  may 
believe  the  fence  to  be  on  the  true  line,  when,  in  point  of  fact, 
it  is  not  on  the  true  line:  OcU  ▼.  Parker^  70  Mo.  879;  Hand- 
Ian  T.  MeManm^  100  Ma  126;  18  Am.  St  Rep.  633.  The  dis- 
tinction between  these  rules  lies  in  the  fact  whether  the  party 
claimed  only  to  the  true  line  wherever  that  might  be,  or  to 
the  fence. 

The  circuit  court  committed  manifest  error  in  the  applica- 
tion of  these  well-settled  rules  of  law.  It  is  true  the  defend- 
ant says  he  thought  the  fence  was  on  the  true  line,  and  that 
he  claimed  to  it  because  he  thought  it  was  the  true  Une;  bal 
that  he  claimed  to  the  fence  is  dearly  asserted  bj  him.    Be- 
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tides  this,  it  is  agreed  that  he  has  been  in  actual  possession, 
and  has  used  as  his  own  all  of  the  ground  within  his  inclos- 
ure.  Emphasis  is  given  to  all  of  this  by  the  fact  that  he  had 
but  one  hundred  feet  front  feet  inclosed,  the  exact  width  of 
his  four  lots,  andbj  the  further  fact  that  his  building  projects 
one  foot  over  the  true  line.  Though  he  supposed  the  fence 
was  on  the  true  line,  and  for  that  reason  claimed  up  to  it,  still 
he  at  all  times  claimed  to  own  the  land  up  to  that  line,  and 
hiR  possession  was  adverse  because  of  this  claim  of  ownership. 
The  fact  that  he  was  mistaken  as  to  the  true  line  is  immate* 
rial  when  it  appears  that  he  claimed  up  to  the  fence.  The 
case  is  entirely  different  from  that  where  a  party  in  possession 
simply  claims  to  the  true  line,  wherever  that  shall  be  ascer* 
tained  to  be. 

It  is  not  necessary  to  speak  of  cases  where  land-owners  agree 
upon  a  line  between  their  properties,  for  this  case  does  not 
belong  to  that  class.  The  court  erred  in  directing  a  verdict 
for  the  plaintiff,  and  the  judgment  is  reversed  and  the  oaosa 
remanded. 

Barclay,  J.,  absent;  the  other  judges  concur. 


ADviRai  PoflSBsaioN  —  Mistake  as  to  Boundary  Luis  bbtwkxn  Ad- 
join i  mo  Owners.  —  Where  owaen  of  adjacent  lands  claim  only  to  the  true 
line  between  them,  without  intending  to  olaim  beyond  it,  the  poaseMion  of 
one  beyond  the  true  line  it  not  adverse  to  the  other:  Kunte  y,  Evana,  107 
Ma  487;  28  Am.  St  Rep.  435,  and  note;  Fineh  t.  UUmiM,  105  Mo.  255;  M 
Am.  St.  Rep.  383,  and  extended  note;  bat  if  a  parchaser  incloses  land  ood- 
tiguouii  to  his  own  by  mistake,  believing  that  he  is  patting  his  fenoe  on  the 
true  line,  and  holds  sach  land  for  seven  jreara,  snch  poMession  is  adverse,  and 
will  avail  against  the  tme  owner:  Xrck  ▼.  Ckuneh^  87  Taon.  576.  If  two  ad- 
jaoent  ownen  agree  npon  the  location  of  a  line  for  a  division  fence  between 
them,  and  each  holds  possession  for  the  statutory  period  np  to  that  line,  the 
title  to  each  becomei  perfect  without  reference  to  the  true  boundary  line 
between  them:  Hoffman  v.  If  Alte,  90  Ala.  354;  Atioood  T.  Oanrihe^  86  Mich. 
99.  Where  one  takes  and  hi^ds  np  to  a  wall  or  fence  and  cUtms  to  bo  tk# 
owner  op  to  that  wall  or  fonoe,  bis  possession  will  be  advarao  thongh  there 
is  a  misUke  as  to  the  line:  HawUan  y.  McManu%  100  Ma  124;  18  Am.  St. 
Rep.  533;  Canjleld  v.  Clark,  17  Or.  473;  11  Am.  SL  Rep.  845,  and  note;  Tex 
V.  FJtug.  24  Neb.  686;  8  Am.  St  Sep.  231,  and  note. 
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▲nomvsT  Pmununvo  OtmxAiiDiNa  Xttls  to  OLmraVi  Lai»  Bocm  m 
THDim.  —  An  attornej  who  haa  been  ooniultod  about » tiHe  to  ka4 
win  not  be  permilted  to  pnrcbaae  an  oatitanding  one,  and  then  aet  it 
vp  ia  oppoaitioa  to  hia  client;  and  if  be  doea  purobaw  iuoh  oatatanding 
title  ho  bolda  it  in  troat  for  hia  client*  if  the  latter  oaea  fit  to  claim  Che 
benefit  of  the  pnrohaae;  nor  doea  it  make  any  difference  that  the  vttar* 
Bojr  baa  withdrawn  from  hia  dlieat'a  employment  bef era  ho  makea  the 
pnrohaao. 

ImroRiiATioH  Acx^uiBSD  DuRXva  BHPLOTMurr  oankot  bi  Ubid  bt  At- 
lOBnr.  — The  relation  of  attorney  and  olient  ia  baaed  and  founded 
upon  trust  and  oonfldenee»  and  infonnalaon  aoqvired  oonceming  the 
mbject-matter  of  the  employment  whilst  the  relation  exaata  eauMt  bo* 
thereafter  used  by  the  attorney  againat  the  dient. 

QonmoM  Dmmd^  Hightb  Of  Pubohassr  bt.  —  A  purchaaer  ^7  quitclaim 
deed  for  Talne  aad  without  notice  ucquirea  title  ua  against  m  priorna- 
fococded  deed  or  othor  instTCnoni  oonveying  or  siiintliig  real  eaiatei 
but  one  who  takes  by  quitolaim  deed  a  title  which  ia  subjoot  to  squHJas 
in  the  hands  of  the  giantor  takes  subject  to  snob  equitiee.  JBLe  is»  how* 
OTor,  entitled  to  be  reimburaed  to  the  extent  of  the  porohase-money  bo 
has  paidf  with  intoresk 

Hayward  and  Oriffin^  for  the  appellant, 

i7.  E.  Colvif^  for  the  respondents. 

Black,  J.  The  object  of  this  suit  in  equity  is  to  have  the 
defendants  declared  the  holders  of  the  title  to  a  lot  in  Kan- 
sas  City  in  trust  for  the  plaintiff,  with  a  further  prayer  for 
general  relief.  The  court  found  for  the  defendants,  and  the 
plaintiff  Eoff  appealed.  The  defendants,  Leigh  H.  Irvine  and 
Louis  C.  Irvine,  are  brothers,  and  the  sons  of  the  other  de- 
fendants, Clark  Irvine  and  Annie  K.  Irvine.  All  of  the 
above-named  parties  resided  at  Kansas  City  at  the  time  of 
the  various  transactions  hereafter  mentioned. 

The  pleadings  and  the  undisputed  evidence  show  that  the 
plaintiff  purchased  the  lot  in  1886,  his  grantor  having  only  a 
tax  title.  Some  doubt  arose  as  to  the  validity  of  his  titley 
and  his  abstract  of  the  title  was  placed  in  the  bands  of  Leigh 
H.  Irvine  and  Mr.  Blair  for  examination.  They  were  attor- 
neys at  law  and  partners,  doing  business  nnder  the  firm  name 
of  Blair  and  Irvine.  They  received  the  abstract  about  the 
1st  of  Hay,  1887.  On  June  1,  1887,  Hefferman,  who  was  a 
former  half-owner  of  the  lot,  conveyed  his  undivided  one  half 
to  one  Kribben,  who  resided  in  the  city  of  St.  Lonis.  Krib- 
ben  conveyed  the  same  interest  to  Louis  C.  Irvine  by  a  quit- 
daim  deed,  dated  the  14th  of  September,  1887,  for  one 
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handred  dollars,  paid  by  either  Leigh  H.  Irvine  or  by  Blair 
and  Irvine.  On  the  8th  of  October,  1887,  Leigh  H.  Irvine 
procured  a  quitclaim  deed  from  Askew  for  the  other  undivided 
one  half  for  the  consideration  of  one  hundred  dollars,  and  on 
the  18th  of  the  same  month  conveyed  his  interest  by  quit- 
claim deed  to  his  brother,  Louis  C.  Irvine,  and  in  August  of 
that  year  the  latter  conveyed  the  lot  to  his  mother  by  a  war- 
ranty deed. 

The  first  disputed  issue  of  fact  is,  whether  the  relation  of 
attorney  and  client  existed  between  Leigh  H.  Irvine  and  the 
plaintiff.  It  appears  the  plaintiff  and  a  Mr.  Stevens  were 
neighbors,  and  in  former  years  Stevens  had  been  a  practicing, 
attorney;  plaintiff  gave  Stevens  the  abstract  of  title,  and  re- 
quested him  to  examine  it|  but  Stevens  being  out  of  the  prac- 
tice, advised  plaintiff  to  employ  Blair  and  Irvine.  The 
plaintiff  did  not  know  these  attorneys,  and  he  requested 
Stevens  to  take  it  to  them  for  examination.  The  evidence  of 
Stevens  is,  that  he  left  the  abstract  at  the  office  of  the  attor- 
neys on  a  table,  but  he  does  not  know  whether  either  of  them 
was  present  This  was  probably  about  the  1st  of  May,  1887. 
In  a  short  time  plaintiff  received  a  note  from  Irvine  asking 
whether  he  would  pay  one  thousand  dollars  for  a  quitclaim 
deed,  with  the  request  to  call.  He  says  he  called  at  the  office 
of  these  attorneys,  and  Irvine  then  pointed  out  the  defects  in 
the  title,  and  advised  him  to  procure  a  deed  from  the  owners. 
Irvine  said  he  thought  he  could  get  the  deed.  There  was  a 
like  conversation  on  the  streets.  He  says  the  price  asked  for 
a  quitclaim  deed  was  more  than  he  had  paid  for  the  property; 
that  after  thinking  over  the  matter  he  concluded  Irvine  was 
not  acting  in  his  interest,  and  that  he  directed  Stevens  to  get 
the  abstract,  and  that  Stevens  got  it  and  delivered  it  to  him. 
This  was  ten  days  or  two  weeks  after  the  abstract  had  been 
left  at  the  office  of  the  attorneys.  They  did  not  inform  the 
plaintiff  from  whom  they  expected  to  get  the  proposed  deed. 
The  plaintiff  paid  the  attorneys  nothing  for  their  servioes, 
and  they  made  no  demand  of  bim  for  compensation. 

The  evidence  of  Mr.  Stevens,  in  its  general  tenor,  leaves  it 
in  doubt  as  to  whether  he  employed  Blair  and  Irvine  to  ex- 
amine the  abstract;  but  he  produces  this  doubt  by  the  erro- 
neous assumption  on  his  part  that  it  required  a  payment  of 
money  by  plaintiff  to  the  attorneys  to  create  the  relation  of 
attorney  and  client.  He  was  on  friendly  terms  with  Blair 
and  Irvine,  and  his  remembrance  is  defective  as  to  what  be 
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did  tn  the  execation  of  his  agency.  The  proof  is  clear  that 
plaintiff  directed  Stevens  to  employ  these  attorneys,  that 
Stevens  left  the  abstract  at  their  office,  and  that  Irvine  there- 
after sent  the  plaintiff  the  note  before  mentioned,  and  advised 
the  plaintiff  to  get  a  quitclaim  deed  from  the  owner.  Irvine 
proposed  to  get  it  for  him.  This  evidence  as  a  whole  shows 
beyond  doubt  that  Stevens  did  employ  these  attorneys,  and 
that  they  examined  the  abstract  pursuant  to  that  employ- 
ment The  relation  of  attorney  and  client  did  therefore  exist 
between  Blair  and  Leigh  H.  Irvine  on  the  one  hand  and  the 
plaintiff  on  the  other. 

An  attorney  who  has  been  consulted  about  a  title  to  land 
will  not  be  permitted  to  purchase  an  outstanding  one,  and 
then  set  it  up  in  opposition  to  his  client.  If  he  does  purchase 
such  an  outstanding  title,  he  holds  it  in  trust  for  his  client, 
if  the  client  sees  fit  to  claim  the  benefit  of  the  purchase: 
Davis  Y.  Kline^  96  Mo.  406.  Says  the  supreme  court  of  the 
United  States,  it  may  be  laid  down  as  a  general  proposition 
that  an  attorney  can  in  no  case,  without  his  client's  consent, 
buy  and  hold  otherwise  than  in  trust  an  adverse  title  or  in- 
terest  touching  the  thing  to  which  his  employment  relates: 
Baker  ▼.  Humphrey,  101  U.  S.  494. 

Nor  does  it  make  any  difference  that  the  attorneys  or  either 
of  them  obtained  the  outstanding  tiUe'after  plaintiff  withdrew 
the  abstract  from  their  hands.  It  may  be  conceded  that  such 
withdrawal  put  an  end  to  their  employment,  but  that  did  not 
leave  them  free  to  buy  in  the  title  about  which  they  had  given 
their  client  advice,  snd  then  use  it  ai^ainst  him.  Says  Weeks: 
**An  attorney  cannot  use  information  received  by  him  from 
his  dient  in  opposition  to  the  client  An  attorney,  for  in-' 
instance,  who  has  been  consulted  respecting  the  title  to  lands^ 
cannot  afterwards  become  a  purchaser  of  such  lands  from  the 
state  or  from  a  third  party,  to  use  against  his  client  Such  a 
purchase  will  inure  to  the  benefit  of  the  client":  Weeks  on 
Attorneys,  sec  277.  The  relation  of  attorney  and  client  is 
based  and  founded  upon  trust  and  confidence,  and  informa* 
tion  acquired  concerning  the  subject-matter  of  the  employ^ 
ment  whilst  the  relation  exists,  cannot  be  thereafter  used  by 
the  attorney  against  the  client  No  system  of  juiisprudenoo 
with  which  we  are  acquainted  permits  such  an  abuse  of  the 
oonfidence  and  trust  reposed  in  an  attorney.  It  follows  that 
plaintiff  is  entitled  to  the  relief  which  he  asks  •■  against 
Leigh  H.  Irvinsb 
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The  next  question  Is  whether  lioais  C.  Trrine  took  ifae  title 
enbjeet  to  tlie  equitable  rights  of  the  plaintiff.  Hefferman,  it 
is  to  be  remembered,  oonTejred  the  andivided  half  of  the  oat- 
standing  title  to  Krihben.  This  deed  was  made  at  the  in* 
stance  of  Leigh  H.  Irvine,  and  Kribben  oonveyed  the  tame 
interest  to  Lonis  C.  Irvine.  Leigh  H.  Irvine  procured  a  deed 
from  Askew  for  the  other  half,  and  then  co*iveved  the  interest 
thus  acquired  to  his  brother  Louis.  All  of  tlie  foregoing  deeds 
were  quitclaim  in  form.  Louis  then  conveyed  the  lot  to  hit 
mother,  but  this  deed,  it  is  conceded  by  Louis,  was  without 
consideration. 

The  attorneys,  Leigh  H.  Irvine  and  Blair,  were  not  called 
aa  witnesses.  Lonia  C.  Irvine  testified  on  two  ocoasione,  one 
by  deposition  taken  and  read  in  evidence  by  the  plaintiff,  and 
again  in  his  own  behalf  on  the  trial.  In  former  years  iie  had 
been  a  lawyer,  but  at  the  time  in  question  was  a  real  estate 
dealer  and  speculator.  He  on  both  occasions  states  that  iio 
had  no  notice  or  knowledge  that  his  brother  and  Blair  had 
been  employed  to  examine  the  plaintiff's  abstract  of  title.  In 
his  deposition  he  snys  he  did  not  know  Kribben,  had  no  deal- 
ings  with  him,  and  did  not  know  who  paid  Kribben  for  tlie 
deed  from  Kribben  to  himself;  that  his  brother  used  Kribben'a 
name  as  a  matter  of  eonvetuence;  that  he  purchased  the  prop- 
erty from  his  brotlier  and  Blair,  and  at  his  brother's  request 
took  the  deed  to  the  one-half  from  Kribben;  that  he  did  not 
examine  the  title  but  relied  upon  Blair's  opinion  as  to  it;  that 
he  knew  his  brother  and  Blair  were  purchasing  the  lot  from 
Hefferman  and  Askew;  and  that  there  was  in  reality  no  con- 
sideration for  the  deed, from  himself  to  his  mother.  In  his 
testimony  given  on  the  trial  he  says  his  attention  waa  called 
to  this  property  by  his  brother  and  Blair  in  conversations  coq- 
coming  invalid  tax  titles  under  a  decision  of  this  court;  that 
they  said  they  were  looking  up  euoh  titles  and  had  a  man 
searching  the  records  and  that  money  could  be  made  oat  of 
them;  that  they  talked  more  about  tliis  lot  than  about  any 
other  one;  that  the  conversations  lasted  over  a  period  of  three 
or  four  months,  and  that  he  finally  bought  thia  lot  from  thent 
for  fifteen  hundred  dollars,  and  gave  them  a  note  for  seven 
hundred  dollars  with  a  deed  of  trust  back  to  secure  it,  five 
hundred  dollars  in  cash,  and  a  receipt  for  three  hundred  dol- 
lars owing  him  by  his  brother. 

The  firert  deed  to  Louie  bears  date  the  14th  of  Septem- 
ber, 1887,  and  if  he  and  his  brother  had  coBversatioas 
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ettrning  the  propeaed  pacehaaaovBra  pniodaf  fimcmoBttar 
bafore  ii  waa  made,  then  aoma  q£  the  CQa^omntiofia.  mumk 
have  occurred  during  or  near  the  time  the  ptainlBflTB  ab*' 
•tract  of  title  was  ia  tba^  baada  aC  Laigh  Icrioak  lb  ia  per- 
faotly  clear,  that  Leigh  diaeav«iad  the  daCtcto^  ia  the*  plai 
tifiTa  title  when  acting  for  plaintiff  ia  tha-  capacity  oC 
attorney,  and  it  seems  reaeonable  tba£b  Louis  must  ha^va  hak 
Boine  iuforniatiou  as  to  how  and  under  what  oiroutBataacas 
ihoBa  defecta  were  disoovered.  Louis,  of  course^  knew  thai 
tlia  plaintiff  held  the  tax  daed^  and  he  took  a.  bond  from  hia 
brother  Lei^  to  remove  the  cloud  upon  tha  title  created  hf 
the  tax  deed.  He  purchased  knowing  that  he  must  have  a 
oaatest  with  tfaa  plaintiff  aa  to  the  validity  of  the  tax  deed, 
and  knowing  that  a  conveyance  of  the  property  to  his  mother 
could  not  affect  that  contest.  Why  then  make  the  deed  to 
Che  mother  without  consideration  unless  there  was  some  other 
daim  against  the  property  7 

But  it  is  not  necessary  to  pursue  this  inquiry  as  to  actual 
notice  of  plaintiff's  equitable  right  to  a  definite  conclusion. 
Louis  claims  under  quitclaim  deeds  and  nothing  else,  so  tha 
case  concedes,  though  but  one  of  them  is  found  ia  the  record. 
▲.  purchaser  by  quitclaim  dead,  for  value  and  without  notice, 
aequires  title,  aa  against  a  prior  unrecorded  deed  or  other  in- 
atrument  conveying  or  affecting  real  estate;  for  such  is  the 
effect  of  our  recording  act:  Fox  v.  Hdll^  74  Mo.  815;  41  Am. 
Bep.  316;  Boogher  v.  Neeci,  76  Ma  383;  WiUingham  y.  Ear- 
di»,  76  Mo.  429;  Munson  ▼.  En$w\  94  Mo.  604;  Ebersole  r. 
Banhin,  102  Mo.  488;  Rope  v.  Blair,  105  Mo.  90;  24  Am.  St 
Rep.  866;  but  the  recording  act  does  not  apply  to  equitiea 
arising  out  of  a  breach  or  abuse  of  a  trust  relation.  The  facta 
eoBBtituting  plaintiff's  equitable  ri^t  to  hold  the  property  aa 
against  Blair  and  Irvine  could  not  be  made  matter  of  record 
under  the  recording  act  The  general  rule  which  is  recognised 
in  the  foregoing  authorities,  that  one  who  takes  title  by  quit- 
elaim  deed,  which  title  is  subject  to  equities  in  the  hands  of 
the  grantor,  takes  subject  to  such  equities,  applies  to  this  case. 

As  Mrs.  Annie  K.  Irvine  paid  no  consideration  for  the  deed 
to  her  she  occupies  no  better  position  than  the  other  defend- 
ants.   Indeed,  it  ia  not  claimed  that  she  does. 

The  plaintiff  in  his  petition  offered  to  pay  into  court  for 
defendants  the  amount  paid  by  Leigh  H.  Irvine  for  the  out- 
standing title,  conceded  to  be  two  hundred  dollars;  and  he 
renewed  that  offer  in  open  court  on  the  trial  of  this  cauaa. 
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This  amoant  with  interest  the  defendants  are  entitled  to  have 
refunded:  Baker  ▼.  Humphrey,  101  U.  S.  494;  Da^ie  ▼.  Smith, 
48  y  t  269*278. 

The  judgment  in  this  case  is,  therefore,  reversed  and  the 
eause  remanded  with  directions  to  the  circuit  court  to  enter 
up  a  decree  for  the  plaintiff  divesting  the  defendants  of  all 
titie  acquired  by  the  said  several  quitclaim  deeds  and  the  deed 
to  Annie  K.  Irvine,  and  investing  the  same  in  the  plaintiff 
upon  the  payment  by  the  plaintiff  into  court  for  defendant 
the  said  two  hundred  dollars  with  interest  thereon  at  six  per 
cent  per  annum  from  the  8th  of  October,  1887*    All  concur. 

AirORNST  AVD  OLBVT^PaRCHASI  OF  OcJTSTANDnfO  TtTLB  BT  ATTOBp 

VST.  —  An  attorney  at  law  is  forbidden  to  pnrohaae  an  interest  in  the  thing 
in  oontroversy  advene  to  hie  client:  Cnnningham  t.  Jonei,  87  Elan.  477;  1 
Am.  St.  Rep.  257,  and  note;  Davii  r.  KUne,  96  Ma  401;  Henrp  y.  Ramuut, 
SB  Pa.  St  354;  64  Am.  Dee.  703,  and  note;  and  if  an  attorney  porohaee 
aa  otttetandiag  title  for  one  of  two  plaintifis  who  are  his  clients,  he  will  be 
deemed  to  have  purchased  in  trust  for  both:  LeUwrimg  ▼.  BUiA,  5  Watti^ 
303;  30  Am.  Deo.  322,  and  note.  An  attorney  will  not  be  allowed  to  take 
advantage  of  his  relations  with  his  client  to  make  a  contract  in  relation  to 
the  property,  to  the  client's  disadvantage:  MUm  t.  Bnnn,  1  MoCk>rd  Ch.  624; 
16  Am.  Deo.  623. 

QorroLAm  Dkbdb  -^  Riobts  of  Purobasebs:  See  extended  note  to  T^oni 
T.  Newtom,  53  Am.  Rep.  748.  A  purchaser  by  a  quitolaim  deed  for  value 
aoqaires  title  as  against  every  prior  nnreoorded  deed  and  every  instmment 
in  writing  which  may  be  recorded  whereby  the  real  estate  oonveyed  may  be 
affected  in  law  or  eqaity:  Hope  v.  Biair,  105  Mo.  85;  24  Anu  St.  Rep.  366^ 
and  note.  The  holder  of  a  qnitclaim  deed  takes  it  charged  with  prior  equi- 
ties, and  is  not  a  bona  Jlde  purchaser:  8te$U  ▼.  8kna  Valley  Bank,  79  Iowa, 
339;  18  Am.  St.  Rep.  370,  and  note;  Peten  v.  OoHJer,  80  Mich.  184;  SO  Am. 
St  Rep.  508,  and  note.  A  quitclaim  deed  vests  in  the  pnrohaser  only  what 
the  grantor  could  claim;  the  only  exceptions  to  this  rule  are  tboee  founded 
upon  the  recording  acts  or  upon  sales  made  under  execution:  AlUnom  v. 
TkomoB,  72  OaL  562;  1  Am.  St.  Rep.  89.  See  Johmom  ▼.  WUHamM^  SI  Kan. 
179|  1  Am.  8k  Rep.  243^  and  note. 
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Blubdobn  V.  Missouri  Paoifio  Railway  Company. 

[106  MU80UU,  489.) 
&AILBOAD  TbAINB,  GftDINAlfOBS  RCQULATINO  SPBBD  OF^POLIOB  RSOITLA* 

noBB.  —  Iawb  and  ordinanoea  regalatiog  the  speed  of  rmilroad  tndne 
are  police  regnlationa. 

Dblboation  to  CfTT  OF  PowBB  TO  Rboulatb  Spbbd  OF  Railwat  Tbaimi 
MAT  BB  Ihplibd. — The  delegation  to  a  municipal  corporation  of  the 
power  to  regulate  the  rate  of  speed  of  railway  trains  within  ita  limits 
need  not  be  given  in  express  terms,  bnt  may  be  implied  from  the  power 
of  the  mnnioipality  to  abate  nnisanoes  and  to  proride  for  the  general 
welfare. 

Ordihangb  of  Citt  Rbgulatino  Spbbd  or  Railway  Trains  hot  Confinbd 
TO  Stbbbts  and  CuaiSiNGS.  —A  city  ordinance  prohibiting  the  running 
of  railroad  trains  within  the  city  limits  at  a  greater  rate  of  speed  than 
six  miles  an  hour  is  not  to  be  construed  as  applying  only  to  etreets  and 
crossings.  The  power  to  enact  snoh  an  ordinance  does  not  depend  alone, 
or  to  any  considerable  extent,  upon  the  power  of  the  city  to  regulate  the 
use  of  its  streets.  Such  an  ordinance  applies  to  the  switching  yards 
and  main  track  of  the  railway  company  as  well  as  to  other  places. 

Bmflotbb  of  Railroad  Ck>MPANT  hat  Reoovbr  for  IirjaRT  Rbsultino 
FROM  Violation  of  Citt  Ordinanob,  whbn.  —  An  employee  of  a  rail- 
road company  who  is  injured  by  reason  of  the  company's  violation  of  a 
oity  ordinance  regulating  the  speed  of  railway  trains,  without  having 
participated  in  such  violation,  may  recover  against  the  company  for  the 
injnriee  reoeived  by  him.  Nor  will  his  action  be  defeated  by  the  fact 
that  the  persons  in  charge  of  the  train  by  which  he  was  injured  were 
fellow -servants,  when  they  were  running  the  train  pursuant  to  a  time 
card  prepared  and  promulgated  by  the  company. 

Servant  mat  Rboovbr  for  Injury  Causbd  bt  Mastbb  and  Fbllow* 
Sbrtaht.  •—  One  servant  may  recover  for  an  in jnry  caused  by  the  com* 
bined  negligence  of  the  master  and  a  fellow-servant. 

OOHTRIBUTORT   NbOLIGBNOI  MUST  Bl  GlBARLT  SHOWK,  WHBR.  ^A   COUrt 

will  not  relieve  from  liability,  on  the  ground  of  contributory  negligence, 
a  defendant  guilty  of  a  flagrant  violation  of  a  law  or  of  a  municipal 
regulation,  where  the  evidence  does  not  make  out  a  dear  case  of  such 
negligence. 
CoMvLiOTiNo  iNaTRUonoNB,  RBVBRBiBLi  Brror  TO  GiTR.  — It  IS  reversible 
error  to  give  conflicting  instrnctions,  no  matter  at  whose  instance  they 
are  given. 

Action  for  personal  injuries. 

H.  S.  Priest^  for  the  appellant 

Z.  J.  Mitehellf  for  the  respondent. 

BlacK)  J.  This  is  an  appeal  prosecuted  by  the  defendant 
from  a  judgment  in  favor  of  plaintiff  in  a  personal  damage 
gait  The  plaintiff  was  injured  by  a  passenger  train,  while 
tn  the  employ  of  the  defendant  as  a  night  switchman,  so  that 
it  became  necessary  to  amputate  his  leg  between  the  knee  and 
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ankle.  He  founds  bis  action  on  the  violation  of  an  ordinanoe 
of  the  city  o£  St.  lAuis,  which  limits  the  rate  of  speed  of  traiiia 
lo  six  miles  per  hour. 

The  plainti£f  had  been  engaged  in  railroad  work  for  thirteea 
years,  eleven  years  of  that  time  in  the  capacity  of  a  conductor 
on  another  road  entering  the  city  of  St  Louis.  He  had  been 
in  the  employ  of  the  defendant  as  night  switchman  at  the  de- 
fendant's Seventeenth-street  yards  in  St  Louis  for  five  nights 
lureceding  the  night  on  which  he  received  the  injuries  of  which 
he  complains.  The  aoddent  oocured  at  night,  between  ten 
and  eleven  o'clock  at  a  point  near  the  Eighteenth-street 
bridge.  The  Seventeenth-street  yards  are  just  east  of  the 
Eighteenth-street  bridge.  There  is  what  is  c^led  a  lead  track 
extending  from  the  Seventeenth-street  yards  westward  on 
aeurve  to  the  north  under  the  bridge,  and  thence  westward  on 
a  curve  to  the  south,  but  the  degree  of  these  curves  is  not 
stated.  There  are  three  tracks  passing  under  the  bridge,  the 
first  or  south  one  is  this  lead  track,  the  next  one  north  of  it  is 
ealled  the  east*bound  main  track,  and  to  the  north  of  that  is 
the  west-bound  main  track.  Both  of  these  main  tracks  curve 
to  the  south  after  passing  under  the  bridge  going  from  the 
east  to  the  west;  but  here  again  the  degree  of  the  curve  is  not 
stated.  There  is  a  spur  track  which  leaves  the  middle  or 
east-bound  track  at  a  point  just  west  of  the  bridge  and  extends 
westward  between  that  track  and  the  lead  track.  At  the 
time  of  the  accident  there  were  cars  standing  on  the  spur 
track  at  a  point  west  of  but  near  the  bridge. 

The  plaintiff  and  his  crew  were  engaged  in  moving  a  train 
of  fifteen  or  more  cars  from  the  Seventeenth-street  yards. 
After  the  engine  and  some  six  or  eight  cars  passed  under  the 
bridge  going  west  the  plaintiff  got  off  on  the  ground  and 
stepped  north  some  six  or  eight  feet  to  and  across  the  middle 
or  east-bound  track  to  a  point  some  fifteen  feet  east  of  the 
bridge.  He  then  looked  west  between  the  cars  standing  on 
the  spur  track  and  his  train,  then  moving  westward,  and  gave 
I  the  engineer  signals  to  stop  and  to  back  up.  He  then  stepped 
,back  towards  his  train,  and  as  he  was  clearing  the  east-bound 
track  his  foot  was  caught  by  the  pilot  of  the  engine  of  an 
sMihhiHiiid  passenger  train,  called  the  Eirkwood  Aecommoda- 
tisBb.  It  was  necessary  for  the  plaintiff  to  get  off  hia  train 
and  step  oret  the  track  as  he  did  in  order  to  get  in  line  wMh 
kia  engineer  so  as  to  give  the  signals.  He  sagrs  he  oonld  nsi 
mm  tiM  inooming  passenger  trsia  unlil  ii  passed  anttnA 
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the  cars  standing  on  the  epur,  though  aomo  of  has  oTidenoa 
tands  to  show  that  he  could  have  seen  the  headlight  of  the 
engine  drawing  that  train  for  a  distance  of  one  hundred  and 
eighty  feet  from  where  he  stood.  He  sajs  he  did  not  see  the 
inooming  train;  that  he  just  atej^wd  across  the  track,  gave 
his  engineer  a  Signal  with  his  lantern  to  stop,  then  two  signals 
to  liack  up;  that  he  then  started  hack  and  was  caught;  and 
that  it  was  all  the  work  of  a  minute  or  thirtj  seconds.  He 
aaya  he  knew  this  Elirkwood  train  came  in  every  night,  but 
that  he  had  no  time-card  and  did  not  know  when  it  was  due, 
and  was  not  the  foreman  of  his  crew. 

The  evidence  of  the  plaintiff  and  that  of  another  witness  is 
to  the  effect  that  this  Eirkwood  train  was  moving  at  a  rate  of 
speed  firom  twenty  to  twenty-two  miles  per  hour.  The  con- 
ductor of  that  train  gave  it  as  his  opinion  that  his  train  was 
mnning  at  a  speed  not  exceeding  ten  or  twelve  miles  per  hour, 
and  assigns  as  a  reason  therefor  that  it  was  customary  to 
slack  up  at  the  point  where  the  accident  occurred.  He  says 
hia  train  was  running  on  the  time  given  by  the  time-card  pre- 
pared and  promulgated  by  the  defendant.  This  time-card 
was  put  in  evidence,  and  it  calls  for  a  rate  of  speed  exceeding 
that  specified  in  the  ordinance.  The  ordinance  is  in  these 
words:  ''Sec.  1238.  It  shall  not  be  lawful  within  the  limits 
of  the  city  of  St.  Louis  for  any  car,  cars,  or  locomotives  pro- 
pelled by  steam  power,  to  run  at  a  rate  of  speed  exceeding  six 
miles  an  hour;  but  nothing  in  this  section  shall  be  so  con- 
strued as  to  apply  to  any  car,  cars,  or  locomotives  running 
over  track  or  tracks  which  are  maintained  along  the  river 
bank  between  Arsenal  Street  and  Elwood  street.'* 

The  case  was  submitted  to  the  jury  on  this  evidence  pro- 
duced by  the  plaintiff;  and  the  first  complaint  is  that  the 
oonrt  erred  in  overruling  the  defendant's  demurrer  to  the  evi- 
dence. In  this  connection  the  defendant  seeks  to  have  the 
above  ordinance  ruled  out  of  the  case  for  these  alleged  rea- 
sons: L  Because  the  right  of  the  city  of  St.  Louis  to  regulate 
the  speed  of  railroad  trains  .is  implied  from  the  express  power 
oonferred  upon  it  to  regulate  the  use  of  the  street;  hence,  the 
ordinance  should  be  oonstrued  as  applying  to  streets  and 
oroesinga  only;  2.  Because  the  ordinance  was  not  designed 
for  the  protection  of  the  defendant's  employeea,  and  the  plain- 
tiff oan  derive  no  benefit  or  protection  therefrom. 

L  As  to  the  first  of  these  propositions  it  may  be  observed 
that  our  aUention  haa  not  been  called  to  any  provision  of  ihm 
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eharter  of  the  city  of  St  Louis  which  giyes  the  city  power, 
in  terms,  to  regulate  the  speed  of.  railroad  trains;  bat  Ae 
eharter,  among  other  things,  gives  the  major  and  assembly 
power  to  regulate  the  use  of  streets;  to  regulate  or  prevent  the 
earrying  on  of  any  business  which  may  be  dangerous  or  detri- 
mental to  the  public  health;  to  declare,  prevent,  and  abate 
nuisances  on  public  or  private  property  and  the  causes  thereof; 
and  to  pass  all  such  ordinances  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health,  and  welfare  of  the 
city,  its  trade,  commerce,  and  manufactures. 

It  is  well  to  bear  in  mind  that  laws  and  ordinances  regulat- 
ing the  speed  of  railroad  trains  are  police  regulations  purely: 
Oruhe  v.  Missouri  Pae.  R'u  Co.,  98  Mo.  831;  14  Am.  St.  Rep. 
645;  KnohlochY.  Chicago  etc.  R*yCo.,Sl  Minn.  402;  Toledo  iU. 
Ry  Co.  V.  Deacon,  68  111.  91;  Thorpe  v.  Rutland  etc.  R.  R.  Co^ 
27  Vt.  140;  62  Am.  Dec.  625.  As  said  in  the  case  last  cited: 
'^This  police  power  of  the  state  extends  to  the  protection  of 
the  lives,  limbs,  health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  state."  Indeed,  reg- 
ulating the  speed  of  railroad  trains  is  one  of  the  many  in- 
stances of  an  exercise  of  the  police  power  given  by  Chief  Jus- 
tice Redfield  in  that  case.  The  delegation  of  such  a  power  to 
a  municipal  corporation  need  not  be  given  in  express  terms. 
Says  Judge  Dillon:  '*  Resulting  from  the  power  over  streets, 
and  to  protect  the  safety  of  citizens  and  their  property,  muni- 
cipal corporations,  in  the  absence  of  legislative  restriction, 
may  control  the  mode  of  propelling  cars  within  their  limits, 
may  prohibit  the  use  of  steam  power,  and  regulate  the  rate  of 
speed  ":  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  713. 

Speaking  of  the  power  of  a  city  to  prohibit  the  propelling  of 
cars  by  steam  through  a  city,  Redfield  says:  "  We  should  en- 
tertain no  doubt  of  the  right  of  the  municipal  authorities  of  a 
city  or  large  town  to  adopt  such  an  ordinance  without  any 
special  legislative  sanction,  by  virtue  of  the  general  super- 
vision which  they  have  over  the  police  of  their  respective 
jurisdictions":  2  Redfield  on  Railways, 5th  ed.,  577,  578.  In 
Chicago  etc.  R.  R.  Co.  ▼.  Haggerty,  67  111.  118,  objection  was  made 
to  an  ordinance  limiting  the  rate  of  speed  of  trains  within  a 
town  to  not  more  than  six  miles  per  hour,  on  the  ground  that 
the  town  had  no  authority  to  pass  it.  The  town  had  no  express 
authority  to  regulate  the  speed  of  railroad  trains,  but  the  trus- 
tees had  power  to  declare  what  should  be  considered  a  nui- 
sance, and  to  prevent  and  remove  the  same,  and  to  regulate 
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the  police  of  the  towD|  and  to  make  sach  ordinances  as  the 
good  of  the  inhabitants  might  require.  '*  Under  these  powers,'' 
says  the  court,**  we  think  the  town  possessed  the  authority 
so  to  order  the  use  of  private  property  within  its  limits  as  to 
prevent  its  proving  dangerous  to  the  safety  of  the  persons  and 
property  of  citizenc;  and  we  view  the  ordinance  in  question 
as  but  a  police  regulation  for  the  preservation  of  the  safety  of 
persons  and  property,  the  adoption  of  which  was  no  more  than 
a  fair  exercise  of  the  police  power  vested  in  the  town.'' 

It  is,  therefore,  clear  that  the  argument  that  the  ordinance 
in  question  should  be  construed  as  applying  only  to  streets 
and  crossings  because  the  power  to  enact  it  is  implied  from 
the  power  to  regulate  the  use  of  streets  cannot  stand  the  test 
of  right,  reason,  or  authority.  It  has  no  foundation  upon 
which  to  stand;  for  the  power  to  enact  the  ordinance  does  not 
depend  alone,  or  to  any  considerable  extent,  upon  the  power 
to  regulate  the  use  of  the  streets.  Trains  of  cars  propelled  by 
steam  through  a  city,  so  as  to  be  dangerous  to  persons  and 
private  property,  may  well  be  declared  a  nuisance:  2  Dillon; 
on  Municipal  Corporations,  sec.  713.  Add  to  the  nuisance 
clause  the  general  welfare  clause  and  there  is  then  no  doubt 
but  the  city  of  St.  Louis  had  abundant  authority  to  enact  this 
ordinance. 

The  section  of  the  ordinance  now  in  question  and  another 
section  thereof  were  before  this  court  in  Merz  v.  Missouri  Pac. 
Ry  Co,y  88  Mo.  672.  That  case  was  well  presented,  and  after 
due  consideration  it  was  held  that  the  ordinance  was  a  valid 
enactment,  and  that  it  applied  to  tracks  located  on  uninclosed 
private  property  of  the  defendant,  in  Orube  v.  Missouri  Pac. 
IPy  Co.,  98  Mo.  831, 14  Am.  St.  Rep.  645,  a  like  ordinance  was 
held  to  apply  to  uninclosed  switch-yards  in  the  exclusive  use 
of  the  defendant.  It  is  often  said  that  ordinances  requiring  a 
bell  to  be  rung  or  a  flagman  stationed  at  a  crossing  are  de- 
signed for  the  benefit  of  persons  traveling  on  the  highway,  but 
such  ordinances  are  wholly  unlike  the  one  in  hand.  This 
ordinance  makes  no  allusion  to  streets  or  to  public  or  private 
grounds.  It  is  an  ordinance  to  limit  the  rate  of  speed  of  cars 
propelled  by  steam  power  within  the  limits  of  St.  Louis,  and 
this,  too,  without  regard  to  any  particular  place.  The  only 
exception  is  that  made  by  the  ordinance  itself.  It  is  no  more 
than  a  police  regulation  prescribing  the  manner  in  which  de- 
fendant may  use  his  property  and  franchise  so  as  not  to  injure 
othen.  The  defendant  holds  its  property  and  franchise  subject 
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to  all  Buch  reasonable  police  regalaiionsH  and  in  thia  rei|Mctii 
atanda  on  no  other  ground  than  an  ipdividual:  Ohio  etc  R.  IL 
Co,  ▼.  McOleUandf  25  111.  140;  Tiedeman  on  Limitations  of  Po- 
lice Power,  sec*  194.  We  see  no  reason  to  depart  from  what 
has  been  said  in  prior  cases,  and  we  again  hold  that  this  or- 
dinance applies  to  the  defendant's  switching-yards  and  main 
track  as  well  as  to  other  places.  This  conclusion  finds  direct 
support  in  what  was  said  in  Crowley  ▼.  Burlington  etc.  Ry  Co.^ 
65  Iowa,  658.  It  was  also  said  in  Whit^on  ▼.  City  of  FranUin^ 
34  lud.  392,  a  case  often  cited,  that  *'  the  fact  that  the  rail- 
road owned  the  lands  over  which  the  train  was  running  con- 
stitutes no  defense,  nor  could  such  fact  be  considered  in  miti« 
gation  of  damages." 

We  do  not  regard  the  case  of  State  ▼.  Jersey  City^  29  N.  J.  L. 
170|  as  in  conflict  with  what  has  been  said.  That  case  is 
made  to  turn  upon  the  limitations  contained  in  certain  statute 
laws  giving  the  city  the  power  to  regulate  the  speed  of  rail- 
road cars  and  engines,  and  to  declare  what  shall  be  consid- 
ered nuisances.  No  such  limitations  are  found  in  the  charter 
of  the  city  of  St.  Louis. 

2.  The  next  objection  to  the  ordinance  is,  that  it  was  not 
designed  for  the  protection  of  the  employees  of  the  defendant, 
and  hence  they  cannot  have  an  action  based  upon  its  breach. 
The  claim  is,  that  the  contract  of  employment  determines 
the  right,  obligations,  and  duties  existing  between  master  and 
servant,  and  that  these  rights  and  obligations  cannot  be  in- 
terfered with  by  an  ordinance.  In  support  of  this  position 
we  are  cited  to  the  following  extract:  *'  The  relation  is  purely 
one  of  contract,  and  the  contract  may  contemplate  or  stipu* 
late  for  any  services  and  any  conditions  of  service  not  abso- 
lutely unlawful":  Cooley  on  Torts,  2d  ed.,  623.  There  is 
certainly  nothing  in  this  extract  which  would  give  any  yal- 
idity  to  an  unlawful  contract.  Says  the  same  author,  when 
speaking  of  the  police  power  of  the  state:  *^  All  contracts  and 
all  rights,  it  is  declared,  are  subject  to  this  power;  and  not 
only  may  regulations  which  affect  them  be  established  by  the 
state,  but  all  such  regulations  must  be  subject  to  change  from 
time  to  time,  as  the  general  well-being  of  the  community  may 
require,  or  as  the  circumstances  may  change,  or  aa  experienoe 
may  demonstrate  the  necessity":  Cooley  on  ConstitutionaL 
Limitations^  6th  ed.,  708. 

A  contract  between  master  and  servant  to  disregard  and 
iisobey  this  ordinance  would  be  unlawful  and  voU.    It  ia 
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doobtkis  true  that  a  sepvaixt  engaged  in  disobeying  the  ordi- 
nance txrald  not  recover  for  injnriee  thus  received,  for  he  oould 
not  complain  of  his  own  wrong;  but  the  plaintiff  had  nothing 
whatever  to  do  with  the  mnning  of  this  train  at  the  unlawful 
rate  of  speed*  The  ordinance  was  enacted  to  protect  the  lives 
and  property  of  the  citisens,  and  is  the  law  within  the  city 
limits.  It  furnishes  a  rule  of  conduct  for  master  and  servant 
as  well  as  for  other  persons.  It  certainly  cannot  be  said  that 
plaintiif,  by  entering  the  service  of  the  defendant,  ceased  to 
be  under  the  protection  of  the  laws  of  the  city.  The  plaintiff 
was  not  a  party  to  or  a  participant  in  the  violation  of  the  ordi- 
nance; and  as  the  ordinance  was  enacted  to  protect  the  citisens 
and  their  property,  he  has  a  cause  of  action  for  the  damages 
received,  unless  defeated  by  his  own  contributory  negligenoe. 
It  is  agreed  in  this  court  that  another  section  of  the  ordinanoe 
provides  for  the  arrest  and  conviction  of  persons  violating  the 
section  before  set  out,  but  we  do  not  see  what  that  has  to  do 
with  the  caee  in  hand.  The  penalty  thus  imposed  can  no 
more  affect  thn  case  than  it  would  a  case  where  a  person  net 
a  servant  of  the  company  is  suing  for  injuries  sustained  by 
reason  of  the  excessive  speed. 

Nor  is  the  plaintiff's  action  defeated  because  he  and  the 
persons  in  charge  of  the  train  w«re  fellow-servants;  for  the 
train  was  run  at  a  rate  of  speed  prohibited  by  the  ordinance, 
pursuant  to  a  time-card  prepared  and  promulgated  by  the 
defendant.  The  unlawful  and  negligent  act  was  the  joint  act 
of  the  defendant  and  of  the  servants  in  charge  of  the  traiiu 
The  law  is  well  settled  that  one  servant  may  recover  for  an 
injury  caused  by  the  combined  negligenoe  of  the  master  and 
a  fellow-servant:  Fotin^  t.  ShieUe  €te.  Iran  Oo,j  103  Ma  SM, 
and  cases  cited. 

8.  The  next  qnsstton  is  whether  the  court  should,  as  a 
matter  of  law,  have  declared  the  plaintiff  guilty  of  contribu- 
tory negligence.  It  is  to  be  observed  at  the  outset  that  the 
plaintiff  was  not  a  trespasser  or  wrong-doer.  At  the  time  of 
this  accident  he  was  where  he  had  a  right  to  be,  and  where 
the  performance  of  his  duties  required  him  to  be,  so  that  the 
cases  of  Ynneey  v.  Waba$hete.  Ry  Cfo.,  98  Mo.  488,  and  Barkvr 
V.  Hanjiibal  tic.  R.  R,  Co.,  98  Mo.  50,  have  no  application  to 
this  case.  Thougli  his  worlc  placed  him  upon  these  tracks, 
still  it  was  his  dirty  to  be  on  his  guard  for  approaching  trains; 
■nd  the  tjiiesfeicn  is  not  whether  there  is  evidence  from  which 
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the  jury  might  have  inferred  contributory  negligence,  bat 
whether  the  court  should  haye  so  declared  as  a  matter  of  law. 

It  is  to  be  obseryed  in  the  first  place  that  under  our  ralings 
the  burden  of  showing  negligence  on  the  part  of  the  plaintiff 
is  upon  the  defendant  The  presumption  is  that  plaintiff  per- 
formed his  duty  until  the  contrary  is  made  to  appear:  Stepp  t. 
Chicago  etc.  Ry  Co.,  86  Mo.  229;  Petty  ▼.  Hannibal  eU.R.R.  Co^ 
88  Mo.  306;  Schlereth ▼.  Missouri  Pac.  R'y  Co., 96  Mo.  509.  While 
some  of  the  plaintiff's  evidence  is  to  the  effect  that  he  could 
have  seen  the  approaching  train  for  a  distance  of  sixty  yards 
from  where  he  stood,  still  his  evidence  is  that  he  could  not 
see  it  until  it  had  passed  the  cars  standing  on  the  spur  track. 
He  stepped  over  one  set  of  rails,  and  his  eyes  were  then  neces- 
sarily turned  in  the  direction  of  his  engineer,  and  while  thus 
looking  and  giving  the  signals  he  could  not  see  the  approach- 
ing passenger  train  because  of  the  cars  standing  on  the  spur. 
Having  given  the  signals  to  his  engineer,  he  at  once  stepped 
back  towards  his  train  and  was  caught  The  accident  oc- 
curred at  night,  and  these  movements  made  by  him  were  all 
the  work  of  a  minute  or  thirty  seconds. 

Taking  these  circumstances  in  connection  with  the  evi- 
dence that  the  train  was  running  at  a  speed  of  from  twenty  to 
twenty-two  miles  per  hour,  we  think  the  question  of  contribu- 
tory negligence  was  one  for  the  jury.  Where,  as  here,  there 
is  a  flagrant  violation  of  a  law  or  municipal  regulation,  result- 
ing in  an  injury,  contributory  negligence  should  be  dearly 
made  out,  before  the  court  relieves  the  defendant  from  liabil- 
ity on  that  ground:  Petty  v.  Hannibal  etc  JZ.  JZ.  Co.,  88  Mo. 
306.  The  evidence  in  our  opinion  does  not  make  out  a  clear 
case  of  contributory  negligence.  The  demurrer  to  the  evi- 
dence was,  therefore,  properly  overruled. 

4.  The  third  instruction  given  at  the  request  of  the  defend* 
ant  is,  omitting  some  unimportant  words,  as  follows:  ^  If  the 
Jury  find  that  plaintiff,  while  engaged  in  switching  cars  upon 
a  freight  train  in  the  defendant's  yard,  stepped  immediately 
in  front  of  a  passenger  train  of  defendant,  running  east  upon 
the  east-bound  track  therein,  and  was  struck  thereby,  he  can- 
not recover,  even  though  the  passenger  train  was  running  at 
a  rate  of  speed  exceeding  six  miles  per  hour."  This  instruc- 
tion, it  will  be  seen,  does  not  require  the  jury  to  find  that 
plaintiff  saw  the  approaching  train,  or  could  have  seen  it  by 
the  exercise  of  ordinary  care.  It  submits  no  question  of  con- 
tributory negligence  to  the  jury.    It  simply  directs  a  v«rdiet 
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for  the  defendant  if  plaintiff  stepped  immediately  in  front  of 
the  passenger  train  and  was  hurt,  both  of  which  facts  were 
proved  by  the  plaintiff's  own  eyidence.  When  this  instruc- 
tion and  the  one  given  at  the  request  of  the  plaintiff  are  ap- 
plied to  the  evidence,  as  they  must  be,  it  is  perfectly  plain  that 
they  are  in  direct  conflict;  for  if  this  instruction  given  at  the 
request  of  the  defendant  presents  the  law  correctly,  then  the 
plaintiff  had  no  case,  and  could  not  recover.  This  instruc- 
tion, in  the  light  of  the  undisputed  evidence  of  the  plaintiff, 
was  simply  a  demurrer  to  the  evidence  submitted  to  the  jury. 
It  is  reversible  error  to  give  conflicting  instructions,  no  matter 
at  whose  instance  they  are  given.  Such  instructions  furnish 
no  guide  to  the  jury:  Stevenaan  v.  Haneocky  72  Mo.  612. 

It  is  unnecessary  to  go  over  all  the  instructions.  Should  it 
appear  on  a  new  trial  that  plaintiff  saw  the  approaching  train, 
and,  seeing  it,  stepped  in  front  of  the  engine,  he  cannot  re- 
cover, for  that  would  be  gross  negligence  on  his  part;  but  if 
he  did  not  see  the  approaching  train,  then  it  is  for  the  jury  to 
say  whether  he  was  wanting  in  ordinary  care  in  not  seeing  it 

The  judgment  is  reversed  and  the  cause  remanded. 

Shbkwood,  C.  J.,  is  of  the  opinion  that  the  judgment  should 
be  reversed,  but  doe6  not  agree  to  remanding  the  cause.  The 
other  judges  concur.  ^_^ 

MumciPAL  OoRPOBATioiffl.  —  Obdinanob  Lnimico  Spskd  ov  Railway 
TRAiica,  when  held  valid  andar  the  general  grant  of  polioe  powers  usually 
foand  in  manioipal  eharters:  See  Wettem  eie.  R.  R,  Co,  v.  Toung,  81  Oa.  397| 
18  Am.  St.  Hep.  S20;  Cleveland  IVy  Co.  v.  Harrington^  131  Ind.  426.  An  ordi- 
nance  limiting  the  speed  of  trains  to  four  miles  an  honr  was  held  nnreason* 
able,  under  the  oiroamstances,  in  JBvieon  ▼.  Chkagoeie,  Ry  CVk,  45  Minn.  370L 
For  illnstration  of  other  ordinances  regnlating  the  use  of  streets  by  railway 
companies,  ses  0%  cie.  JTy  Cn.  v.  Mayor,  77  Oa.  731;  4  Am.  St  Rep.  106| 
PeRmeykKUtSa  Co.  v.  Stegemeier,  118  Ind.  905;  10  Am.  St.  Rep.  ISd 

Municipal  CoapoaATiozrs  can  Bxxbcisb  Such  Powers  Omlt  as  are 
granted  in  express  words^  necessarily  or  fairly  implied  in  or  incident  thereto^ 
and  those  ssssntisl  to  its  declared  objects  and  pnrposes:  8L  Lottie  ▼.  Beii 
Telephone  Co.,  90  Mo.  023;  0  Am.  St.  Rep.  370;  Bneeing  ▼.  Rock  Inlmul,  1*28 
m.  465;  15  Am.  St  Rep.  129;  yiUage  ^  Carikage  r.  Frederick.  122  N.  Y. 
268;  10  Am.  Si.  R«p.  49a  In  Boroitgk  </  MUkreiown  t.  BeU,  123  Pa.  Si. 
151,  it  was  held  that  the  general  powers  conferred  under  a  certain  section  of 
%  borough  law,  "to  make  such  laws,  ordinances,  by-laws,  and  regnlationi^ 
mek  Inooosistsai  with  the  laws  of  the  commonwealth,  as  shall  be  deemed 
neoessary  for  the  good  order  and  government  of  the  borough,"  must  be  cott* 
fined  to  the  particular  subjects  referred  to  in  the  twenty-five  sucoeediaf 
paragraphs  of  the  same  section;  but  where  general  and  special  powers  are 
granted,  the  power  to  pass  by-laws  under  the  general  grant  does  not  enlaifo 
sr  annul  the  power  granted  by  the  special  oUums^  but  gives  authori^  to  | 


634  WiiiSOH  V.  St.  Louis  btc.  R't  Ca     [Missoiirii 

rMwombla  fa^-lam  upon  all  othtr  matWrt  within  the  aoope  of  mmiciptl  ■» 
thority:  //aiemv  ▼.  Boek  Idamd,  128  HI.  465;  16  Am.  St.  £ep.  229. 

NiauoBNOx — K<»r«nEBroBHAir(»  of  a  Dorr  Imposbd  bt  Ijam  for  Um 
benefit  of  othen  renderi  the  party  failing  to  perform  anoh  daty  liable  ta 
those  for  wheae  benefit  it  wm  imposed  upon  him:  OtbomB  ▼.  AleMaaien^  40 
Minn.  108;  12  Am.  St  Rep.  096.  Gases  in  which  the  riidation  of  manieipal 
ordinanoes  by  railway  eompanies  was  held  to  be  negligsaee  per  «e  are  if«r> 
ruy  ▼.  MitmuHeU.  R*y  Co.,  101  Mo.  236;  20  Am.  St.  Bepi  601;  ITesfem  ele: 
R,  R.  Co,  ▼.  Young,  81  Ga.  397;  12  Am.  St.  Rep.  320;  Virginia  tie.  S'y  Co.  t. 
White,  84  Va.  498;  10  Am.  St.  Rep.  874;  LouisviUe  etc  R.  R.  Co.  t.  Webb,  90 
Ala.  185;  KeUuy  r.  Mis$ouH  Pae.  ffy  Co.,  101  Mo.  67;  Clemkmd  etc  Sw  (^ 
T.  Harrmgitm,  131  Ind.  426w 

MaSTKR  and  SbHTAIIT.  —  NbOUOSHOB  of  MA8»t  OoNODSHIIie  WITH  THAT 

OF  A  Fellow-Sebtant  will  render  the  master  liable  for  iujaries  to  a  aenraat 
caused  by  snob  negligence:  Fiak  t.  Central  Pac  R.  R.  Co.,  72  CaL  88;  1  Am. 
St  Rep.  22;  Parren  ▼.  Sellere  <»  Cb.,  39  La.  Ann.  1011;  4  Am.  St  Bep.  296; 
Franklin  ▼.  Wktona  €tc  R.  R.  Co.,  37  Minn.  409;  5  Am.  St  R«p.  856;  M^am 
T.  HutUon  Iron  Co.,  150  Maas.  126;  15  Am.  St  Bepu  176;  Coppkt§  ▼.  Nem 
York  etc  R.  R,  Co.,  122  N.  Y.  557: 19  Am.  St  Rep.  523;  iS<L  Loajf  efc.  i^>  Oa. 
r.  McClam,  80  Tex.  85. 
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NcnioB  09  MoTion  for  ExBoonoN  AOAnrar  KoN*Bnn>BfT  9TOaKBOU>Bi 
OF  OoRPOBATiON,  Sbkviuk  OF.  — The  notice  of  motion  for  an  order  thaA 
execution  issue  against  a  stockholder  of  a  corporation,  an  execution 
against  which  has  been  returned  unsatisfied,  required  by  section  736  of 
the  Revised  Statutes  of  1879  to  be  given  to  the  person  sooi^ht  to  bo 
charged,  must  be  a  personal  notice  served  within  this  state.  Such  a  niH 
tice  served  upon  a  non-resident  atackholder  outside  of  this  state  is « 
nullity,  and  would  be  a  nullity  even  if  expressly  authorised  by  the 
statute. 

Strict  Comtlianob  with  Statutory  Dibectioits  Bssbhtiax^  whbh.— 
Wherever  proceedings  which  differ  from  the  course  of  the  oommon  law 
are  intended  to  result  in  an  adjudication,  a  strict  oomplianoe  with  all 
material  directions  of  the  statute  is  esseotiaL 

SiRViCB  OF  Procbss  BT  PuBLTOATioif,  £ffxot  OF.  —  Servicc  of  prooess  by 
publication  enables  the  court  to  give  effect  to  a  proceeding,  so  far  only 
as  it  is  one  in  rem. 

Jurisdiction.  —  Service  Outside  of  the  State  of  KonoB  or  PRocEny 
when  not  authorized  by  law,  is  a  nullity. 

JURLSDieriON.  —  PROCBBDIMOS  DIFFERING  FROM  THB  COUBEB  OF  THE  OOK* 

MON  Law  are  invalid  unless  all  the  material  directions  of  the  statute 

are  strictly  complied  with. 
JuRisDiCTioif.  ~  Service  of  Prooess  Betomd  the  State  cannot  uHioEte 

a  personsl  judgment. 
Process,  What  d.  —  Any  means  of  acquiring  Jnrisdtctioii  is  propwly  d# 

nominated  process. 

BVOOKHOLDEB  HOT  PaBTT  TO  JUDOMBITT  AGAmST  COBPORATIOV.  —  A  Stook* 

koidar  ia  aot^  in  any  sense,  a  party  to  a  judgment  londered  against  a 
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MTporatioo  of  whioh  1m  k  a  m«inb*r»  nor  does  tooh  JadgOMBt  Uad  bit 
iaUividiul  property. 

Motion  fob  Exsoonon  against  Stookholdbr  of  Insolyxnt  ConFosATiONy 
Inz»iu*ensnt  PaocEKi>iNQ.  —  A  motioa  for  ezecution  against  a  stock* 
holder  of  aa  insolvent  eorporatioa  is  an  independent  and  original  pro- 
eeoding  oi  whioh  notioe,  proper  in  form  and  snbstanoe  and  serred  withia 
the  proper  jorisdiotion,  mnst  be  given  to  the  person  sought  to  be  charged. 

PBUDMraoN  Uniatorablb  to  Pabtt  Failing  to  Testify  not  Wab« 
RANTED^  WHEN.  —  A  prosnmptioa  nnfavoralile  to  a  defendant  does  not 
arise  from  his  failing  to  appear  and  teetiiy  as  to  a  matter  of  bosmessy 
where  h  appears  that  the  business  was  transacted  th>ongh  his  snbordi* 
ttatea,  and  that  he  was  entirely  aoiamiUar  with  its  details 

StOOK  of  OoBPOBATION,  X&AN8FEB  OF,  BT  TRANSFER  OF  CeRTIFIGAT^  VaUD* 

TTY  OF.  —  A  by-law  of  a  corporation  whioh  prohibits  the  transfer  of  tht 
stock  of  the  corporation,  except  by  a  formal  transfer  on  its  books,  does 
not,  in  the  aljeence  of  a  eoastitiatioBal  or  statatory  prohibition,  render 
inralid  a  transfer  of  its  stook  by  a  transfer  ol  t6e  oertifioate  tlier«ol| 
and  such  a  transfer  is  goo  I  against  an  execution  creditor  of  the  stook* 
holder  who  did  not  have  notice  ol  the  transfer  when  the  execution  was 
levied,  but  was  notified  of  it  before  he  purchased  the  stock,  at  a  salo 
under  the  exocntion. 

Botsifard  and  Williams^  for  the  plaintiff  in  error. 

B.  D,  KennOf  for  St.  Louis  and  San  Franciaoo  Railroad 
Company. 

JanuM  0.  Broadhead  and  John  G*Day^  for  Seligmans. 

Shxrwoco^,  p.  J.  On  the  second  day  of  April,  1888,  in  the 
oircuit  court  of  the  city  of  St.  Louis,  plaintiff  recovered  judg- 
ment against  the  Memphis,  CartbagOi  and  Northwestern 
Railroad  Company,  for  $72,799.38;  and  execution  on  such 
judgment  having  been  returned  unsatisfied,  that  court  on  De« 
eember  8, 1888,  on  motion  made  for  that  purpose,  ordered  and 
adjudged  that  execution  issue  against  the  defendants  Selig* 
man,  on  the  date  last  mentioned.  There  was  no  ajipeanmee 
to  this  motion  on  the  part  of  defendants  Seligman,  and  it  ia 
a  conceded  fact  that  they  never  have  been  resident  in  this 
state,  but  have  been,  and  still  are,  resident  in  the  city  of  New 
York.  Written  notice  of  the  intended  application  for  execu* 
lion  and  copies  of  the  motion  were  served  upon  said  defend- 
ants at  their  said  residence. 

Under  the  general  exeoutioa  thus  issued,  certain  shares  of 
stock,  preferred  and  otherwise  standing  in  the  names  of  J.  and 
W.  Seligman  A  Co.  on  the  stock-books  of  the  defendant  rail- 
way company,  were  levied  on  and  sold  on  the  eighteenth  day 
of  December,  1888,  as  the  property  of  the  defendants  Selig* 
plaintiff  becoming  the  purchaser  on  that  day,  and  he» 
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thereupon^  instituted  the  present  proceeding,  which  has  lor 
its  object  the  entry  of  a  judgment  and  decree  of  that  courts 
compelling  the  defendant  railway  company  to  place  the  plain* 
tifif's  name  on  its  transfer  8tock*books  as  the  owner  of  the 
shares  of  stock  described  in  the  petition,  and  to  permit  him  to 
exercise  the  usual  rights  incident  to  such  ownership,  and  to 
have  the  right  and  title  of  the  defendants  Seligman  decreed 
to  be  in  plaintiff,  by  reason  of  his  purchase  aforesaid,  etc 

The  circuit  (5ourt,  on  the  evidence  adduced  at  the  hearing, 
dismissed  the  petition,  and  the  plaintiff  comes  here  on  writ  of 
error. 

Other  facts  necessary  and  sufficient  to  an  understanding  of 
the  cause  will  be  noticed  hereafter,  as  required. 

1.  It  is  claimed,  in  support  of  the  validity  of  the  execution 
sale,  that  the  service  of  the  notice  and  motion,  though  made 
in  the  state  of  New  York,  and  upon  persons  there  resident 
and  never  resident  in  this  state,  was  legal,  and  gave  the  cir- 
cuit  court  jurisdiction  to  award  the  execution. 

Section  736  of  the  Revised  Statutes  of  1879,  provides:  "  If 
any  execution  shall  have  been  issued  against  any  corporation, 
and  there  cannot  be  found  any  property  or  effects  whereon  to 
levy  the  same,  then  such  execution  may  be  issued  against 
any  of  the  stockholders  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  her  owned;  provided, 
always,  that  no  execution  shall  issue  against  any  stockholder, 
except  upon  an  order  of  the  court  in  which  the  action,  suit,  or 
other  proceeding  shall  have  been  brought  or  instituted,  made 
upon  motion  in  open  court,  after  sufficient  notice  in  writing 
to  the  person  sought  to  be  charged;  and  upon  such  motion 
such  court  may  order  execution  to  issue  accordingly;  and 
provided  further,  that  no  stockholder  shall  be  individually 
liable  in  any  amount  over  and  above  the  amount  of  stock 
owned." 

It  is  insisted  that  such  service  may  be  had  as  provided  in 
section  3505  of  the  Revised  Statutes  of  1879,  which  reads  this 
way:  '*  Notices  shall  be  in  writing,  and  shall  be  served  on  the 
party  or  his  attorney,  in  the  manner  prescribed  in  this  article, 
unless  otherwise  provided  by  law.  The  service  may  be  made 
by  delivering  to  the  party  or  his  attorney  a  copy  of  such  no* 
tice,  or  by  leaving  a  copy  at  the  usual  place  of  abode  of  the 
party  or  his  attorney,  with  some  person  over  the  age  of  fifteen 
years,  or  with  the  clerk  of  the  party  or  his  attorney."  Ttie 
next  succeeding  section  (3506)  provides:  **If  neither  the  ad* 
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party  nor  his  attorney  resides  in  this  state,  such  notice 
may  be  pat  up  in  the  office  of  the  clerk  of  the  court  wherein 
the  suit  is  pending  or  the  proceedings  are  intended  to  be 
had.'' 

It  is  phiin  from  these  statutory  provisions,  that  they  refer, 
as  their  terms  would  naturally  import,  to  a  suit  then  pending 
in  a  court  which  has  already  acquired  jurisdiction  of  the 
party  to  be  served  with  the  notice;  for  the  party  thus  intended 
to  be  served  is  spoken  of  in  section  8506  as  **the  adverse 
party ,^  and  as  having  an  **  attorney,"  meaning  an  attorney  of 
record.  This  language  would  obviously  be  without  meaning 
where  as  yet  there  is  neither  litigation  nor  adverse  parties, 
and  consequently  no  attorneys  of  record,  on  whom  notice 
could  be  served.  Thus  it  will  readily  be  seen  that  if  the 
plaintiff's  contention  be  correct,  that  this  statute  applies  to 
the  service  of  a  notice  in  an  instance  like  the  present,  then  a 
service  of  such  a  notice  would  be  equally  good,  as  to  non- 
residents, were  it  simply  posted  up  in  the  clerk's  office  as 
provided  in  section  8506.  In  fact,  in  case  of  a  non-resident 
party  with  a  non-resident  attorney,  this  would  be  the  only 
method. 

In  the  same  chapter  21,  where  section  786  is  found,  section 
751  occurs,  which  provides  that  "  all  notices,  orders,  and  rules 
required  to  be  served  in  the  progress  of  any  cause  shall  be 
served  in  like  manner  as  in  other  civil  cases."  This  section 
evidently  refers  also  to  interlocutory  notices,  etc.,  those 
^required  in  the  progress  of  any  cause,"  and  not  to  those 
notices,  etc.,  by  which  the  action  is  begun.  The  statute  in 
question  really  makes  no  provision  for  the  method  of  the  ser* 
vice  of  notice;  it  merely  requires  *^  sufficient  notice  in  writing 
to  the  person  sought  to  be  charged."  The  evident  object  of 
the  statute  was  to  provide  that  the  motion  should  be  in  the 
nature  of  an  action  at  law,  and  governed  by  the  usual  inci- 
dents pertaining  thereto;  and,  where  the  statute  requires 
notice  without  any  qualifications,  personal  notice  must  be 
given.  *'The  doctrine  of  constructive  notice  is  altogether  the 
creature  of  statutory  enactment,  and  has  no  existence  until  it 
receives  legislative  recognition  ":  Leach  v.  Cargill,  60  Mo.  816. 
But  the  personal  notice  in  this  case,  having  been  served  out- 
side of  the  state,  has  not  been  served  according  to  law,  for 
ihe  statute  nowhere  permits  or  directs  this  sort  of  servioep 
and  therefore  the  notice  in  question  was  a  nullity;  because 
wheieviir  service  la  had  or  notice  given  with  the  view  of  iobae- 
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qaent  adjadication,  such  service  or  notice  must  comply  with 
statutory  requirements  in  order  to  possess  any  legal  efficacy: 
AUen  y.  Singer  Mfg.  Oo.^  72  Mo.  326,  and  cases  cited.  Mero 
service  of  notice,  not  according  to  law,  brings  no  one  into 
oourt,  nor  does  mere  knowledge  on  the  part  of  the  party  notified 
of  the  pending  proceedings  have  any  more  yalid  effect:  Pot" 
Vfine^M  Appeal^  31  Conn.  381 ;  Smith  on  Mercantile  Law,  S22. 
Wherever  proceedings  are  intended  to  result  in  an  adjudica« 
tion,  and  such  proceedings  differ  from  the  course  of  the  cons- 
mon  law,  a  strict  compliance  with  all  material  directions  ol 
the  statute  is  essential:  Freeman  on  Judgments,  8d  ed.,  seo. 
127,  and  cases  cited.  No  such  compliance  with  the  statute 
can  be  claimed  here. 

2.  It  will  not  be  intended  that  the  statute  authorizes  sneh 
a  method  of  service  as  that  on  which  plaintiff  relies;  but  if 
the  statute  did,  in  terms,  require  the  personal  service  of  such 
notice  outside  of  the  state  on  a  non-resident  in  order  to  the 
rendition  of  a  personal  judgment,  or  its  equivalent,  on  a  money 
demand,  such  statute  would  be  wholly  void  as  to  such  extra- 
territorial service.  It  scarcely  requires  to  be  stated  that  this 
position  is  sustained  by  abundant  authority;  indeed,  it  seems 
to  be  questioned  by  none.  On  this  point  Judge  Cooley,  after 
speaking  of  the  validity  of  substituted  service  by  publication, 
etc.,  says:  **  But  such  notice  is  restricted  in  its  legal  effect, 
and  cannot  be  made  available  for  all  purposes.  It  will  enable 
the  court  to  give  effect  to  the  proceeding  so  far  as  it  is  one  in 
remy  but  when  the  res  is  disposed  of  the  authority  of  the  court 
ceases.  The  statute  may  give  it  effect  so  far  as  the  subject- 
matter  of  the  proceeding  is  within  the  limits,  and  therefore 
under  the  control  of  the  state;  but  the  notice  cannot  be  made 
to  stand  in  the  place  of  process,  so  as  to  subject  the  defendant 
to  a  valid  judgment  against  him  personally.  In  attachment 
proceedings  the  published  notice  may  be  sufficient  to  enable 
the  plaintiff  to  obtain  a  judgment  which  he  can  enforce  by 
sale  of  the  property  attached,  but  for  any  other  purpose  such 
judgment  would  be  ineffectual.  The  defendant  could  not  be 
followed  into  another  state  or  country,  and  there  have  recov- 
ery against  him  upon  the  judgment  as  an  established  demand. 
The  fact  that  process  was  not  personally  served  is  a  conclu9i  ve 
objection  to  the  judgment  as  a  personal  claim,  unless  the  de- 
fendant caused  his  appearance  to  be  entered  in  the  attach- 
ment proceedings.  Where  a  party  has  property  in  a  state, 
and  rerides  elsewhere,  his  property  is  justly  sabjeet  to  all 
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valid  claims  that  may  exist  against  him  there;  but,  beyond 
this,  due  process  of  law  would  reqoire  appearance  or  personal 
service  before  the  defendant  could  be  personally  bound  by  any 
judgment  rendered":  Cooley  on  Coikstitutional  Limitations^ 
5th  ed.,  500,  601,  and  cases  cited.  See,  also^  Tman  oj  Pana  r. 
Bowler,  107  U.  a  529;  Brocldyn  r.  JStna  L.  In$.  Oo.^  99  U.  8. 
362;  Pmnoyer  ▼. Neff,  95  U.  a  714;  8imY.  Fromk,  25  IlL  125; 
Story  on  Conflict  of  Laws,  sec.  546,  et  seq. 

*'Tlie  tribunals  of  one  state  have  no  jurisdiction  over  the 
persons  of  other  states,  unless  found  within  their  territorial 
Uiiiits;  they  cannot  extend  their  process  into  other  states, 
and  any  attempt  of  the  kind  would  be  treated  in  every  other 
forum  as  an  act  of  usurpation,  without  any  binding  efficacy. 
'The  authority  of  every  judicial  tribunal,  and  the  obligation 
to  obey  it,'  says  Burge  in  hia  Commentaries,  *are  circum- 
scribed by  the  limits  of  the  territory  in  which  it  is  estab- 
lished '":  Galpin  v.  Page,  18  Wall.  he.  eii.  367. 

Judge  Story  says:  "Considered  in  an  international  point 
of  view,  jurisdiction,  to  be  rightfully  exercised,  must  be 
founded  either  upon  the  person  being  within  the  territory, 
or  upon  the  thing  being  within  the  territory;  for  otherwise 
there  can  be  no  sovereignty  exerted  upon  the  known  maxin^ 
'Extra  territorium  jus  dicenti  impune  non  paretur.'  •  •  •  • 
On  the  other  hand,  no  sovereignty  can  extend  its  process  be* 
youd  its  own  territorial  limits  to  subject  either  persons  or 
property  to  its  judicial  decisions.  Every  exertion  of  author- 
ity of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incapa- 
ble of  binding  such  persons  or  property  in  any  other  tribunals. 
This  subject^  however,  deserves  a  more  exact  consideration": 
Story  on  Conflict  of  Laws,  sec.  639. 

Drake  says:  *^But  where  no  process  is  served  on  the  defend- 
ant, nor  property  attached,  nor  garniBhee  charged,  nor  appear- 
ance entered,  a  judgment  against  the  defendant,  based  on  a 
publication  of  the  pendency  of  the  suit,  will  be  void,  and  may 
be  impeached  collaterally  or  otherwise^  and  forms  no  bar  to  a 
recovery  sought  in  opposition  to  it,  nor  any  foundation  for  a 
title  claimed  under  it  notwithstanding  the  statute  laws  of  the 
state  expressly  autliorise  a  judgment  to  be  rendered  against  a 
defendant  under  such  circumstances.  In  oases  of  this  d^ 
scription,  while  a  levy  on  property  would  justify  the  exercise 
of  jurisdiction,  and  tiie  garnishment  of  one  indebted  to  the 
defendant  would  be  regarded,  j^re  hoc  vic€y  as  equivalent  to  a 
levy,  yet  the  indebtedness  of  the  garnisliee  must  be  shown; 
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and  a  judgment  rendered  against  a  garnishee  who  does  not 
appear  and  answer,  and  against  whom  in  such  case  the  atalp 
ute  authorises  judgment  to  be  rendered  for  the  whole  amount 
of  the  judgment  against  the  defendant,  without  proof  of  his 
indebtedness  to  the  defendant,  will  not  sustain  the  jurisdio- 
tion":  Drake  on  Attachments,  6tb  ed.,  sec.  449. 

**  Even  if  a  state  has  passed  a  statute  authorising  its  ooaiia 
to  take  jurisdiction  of  personal  actions  against  debtors  or  oth- 
ers who  cannot  be  reached  by  process,  or  of  property  actions, 
when  the  property  cannot  be  seized,  actually  or  constructiyely ; 
and  if  the  courts  proceed  accordingly,  and  render  judgments, 
such  judgments  are  not  to  be  regarded  by  the  courts  of  other 
states,  nor  by  federal  courts  sitting  within  the  state,  nor  by 
courts  of  the  state  itself,  for  the  reason  that  no  state  can  exer- 
cise power  beyond  its  bounds,  nor  conclude  persons  or  prop- 
erty beyond  them.  Such  statutes  have  been  passed,  such 
power  has  been  assumed  and  exercised  in  more  than  one 
state,  though  very  rarely.  Courts  have  been  thus  nominally 
authorized  to  take  cognizance  of  personal  actions  against  non- 
residents, after  publication  of  notice,  without  personal  sum- 
mons, personal  appearances,  or  attachment  of  property;  but 
the  supreme  court  of  the  United  States  has  decided  such  pro- 
ceedings under  such  a  statute  to  be  jurisdictionless,  null,  and 
void":  Waples  on  Attachment,  339. 

In  Smith  y.  MeCutchenf  88  Mo.  415,  a  judgment  in  penonam 
for  a  debt  was  rendered  upon  a  mere  order  of  publication,  and 
such  judgment  was  held  absolutely  void,  and  that  a  party 
summoned  as  a  garnishee  upon  such  judgment  could  defend 
and  show  the  invalidity  of  such  judgment  by  reason  of  want 
of  jurisdiction  in  the  court  to  render  it.  To  the  same  effect 
see,  also,  Latimer  v.  Union  Pae.  fPy  Co,^  43  Mo.  105,  97  Am. 
Dec.  378,  and  numerous  other  authorities  cited  by  defendants. 

8.  And  it  is  entirely  immaterial  what  is  the  means  or 
method  pointed  out  by  the  statute,  or  used  in  this  instance,  to 
acquire  jurisdiction  of  the  defendants  Seligman,  whether  by 
writ  or  notice,  it  is  properly  denominated  *'  process'':  6  Com- 
plete Digest,  98;  Anderson's  Dictionary  of  Law,  tit.  **  pro- 
cess**; Dwighi  y.  Merriit,  IS  BUtch{.S06;  MiddleUm  Paper  Co. 
T.  Roek  River  Paper  Co.^  19  Fed.  Rep.  252.  If  process,  then 
the  necessity  for  such  process  being  served  in  the  method 
prescribed  by  law,  and  that  such  law  and  that  such  method 
does  not  attempt  to  extend  jurisdiction  beyond  the  proper 
territorial  limits,  is  obvious.     See  18  Blatchf.  306,  and  19 
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Fed.  Rep.  262,  as  well  as  former  aathorities.  The  process  in 
ihis  cause,  being  unknown  to  the  law,  as  to  its  method  of  ser- 
Tioe,  and  as  to  its  extraterritorial  operation,  if  that  method 
were  otherwise  legal,  must  be  held  as  no  process  at  all.  See 
18  Blatchf.  806,  and  19  Fed.  Rep.  252.  Every  subsequent  step 
dependent  thereon  must,  therefore,  be  deemed  void.  In  con- 
cluding this  paragraph,  it  may  be  remarked  that  section  786 
requires  '^sufiBcient  notice  in  writing  to  the  person  sought  to 
be  charged.''  In  Bngland,  from^  whence  that  section  was  de- 
rived,  it  was  held,  prior  to  our  statute  being  amended  so  as  to 
be  a  copy  of  the  English  law,  that  such  notice  must  be  per- 
sonal: Bfraeombe  Ry  Co.  v.  Devon  etc.  Ry  Co.,  L.  R.  2  C.  P. 
15;  Edwards  y.  KUkenny  etc.  FPy  Co.,  1  Com.  B.,  N.  8.  409. 
Under  the  operation  of  a  familiar  principle,  this  construction 
of  the  statute  followed  and  attended  its  adoption  in  this  state: 
Skrainka  v.  AUeriy  76  Mo.  884;  Skouten  v.  Wood^  57  Mo.  380; 
but  for  reasons  already  given,  such  service  though  personal 
was  valueless,  because  made  outside  of  our  jurisdiction. 

4.  Nor  is  this  case  unfavorably  altered  for  the  defendants 
Seligman,  because  they  are  charged  with  being  stockholders 
in  the  corporation  against  which  the  plaintiff  recovered  judg- 
ment. A  stockholder  is  not,  in  any  sense,  a  party  to  the  judg- 
ment rendered  against  a  corporation  to  which  he  may  belong, 
nor  does  such  judgment  hind  his  property:  Hardwick  v.  Jones, 
65  Mo.  54;  Hantuih  v.  Moberly  Bank,  67  Mo.  678;  Barclay  v. 
Olobe  Mut.  Ins.  Co.,  26  Mo.  490;  Whitman  v.  Cox,  26  Me.  335; 
MerehanUf  Bank  v.  Cook,  4  Pick.  405;  Adams  v.  Wieeaeeet  Bank, 
1  Oreenl.  362;  10  Am.  Dec  88.  In  Blackman  t.  Central  etc. 
R.  R.  Co.,  58  Oa.  189,  it  was  ruled  that,  upon  a  corporation 
being  sued,  a  stockholder  is  not  a  party  to  the  action,  and 
not  before  the  court;  and  in  England,  in  Hitchinge  v.  Railway 
Co.  (In  re  Emery),  20  L.  J.  Com.  P.  81,  where  the  proceeding 
was  on  the  English  statute  already  referred  to  by  motion  for 
judgment  against  a  debtor  of  the  corporation,  Maule,  J.,  says, 
in  referring  to  a  former  case:  **In  that  case  it  was  held  that 
the  &ct  must  be  suggested  upon  the  record.  This  is  an  at- 
tempt to  charge  a  person  in  execution  who  is  not  a  party  on 
the  record;  [The  principle  of  those  decisions  is  that  the  party 
should  have  some  opportunity  for  having  the  matter  tried  by 
a  jury  and  bringing  a  writ  of  error  if  necessary;]  and  though 
the  acta  say  that  execution  shall  issue,  they  mean  after  the 
proper  stages  have  beea  taken  to  make  the  person  intended 
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to  be  charged  a  party  to  the  reoorcL''  This  ruling  waa  made 
ID  1850. 

AcceptiDg  these  authorities  as  the  oorrect  guide,  any  pro- 
ceed lag  against  the  stockholders  subsequent  to  the  judgment 
rendered  against  the  corporation  must  be  regarded  as  an  origi- 
nal and  independent  proceeding,  as  much  so  as  is  gariiish- 
fuent  process  against  a  mere  stranger  to  the  record;  but  uo- 
less  the  service  upon  the  garnishee  be  valid  in  form,  and  be 
served  within  the  jurisdiction  rendering  the  judgment,  such 
judgment  when  rendered  will  not  bind  him:  Narvell  v.  i\n^ 
Ur,  62  Mo.  309;  Drake  on  Attachments,  6th  ed.,  sec.  451d; 
Thompson  on  Liability  of  Stockholders,  sees.  357,  359;  and 
in  order  to  bind  a  stockholder  in  a  corporation  who  is  the 
debtor  of  such  corporation,  he  must  be  subject  to  the  process 
of  the  court  by  being  found  and  served  within  its  jurisdic- 
tion, and  there  sued  just  as  a  garnishee  by  having  the  gar- 
nishment process  served  upon  him.  Garnishment  process  is 
held  to  be  a  suit:  Drake  on  Attachments,  sec.  452;  MeinU 
V.  East  St.  LouiB  etc.  Co.,  89  111.  48. 

The  process  against  the  defendants  Seligman  was  in  sub- 
stance and  effect  a  process  of  garnishment,  since  it  sought  to 
appropriate  to  the  demand  of  the  plaintiff  whatever  debt 
they  migiit  owe  to  the  judgment  debtor,  the  corporation: 
Drake  on  Attachments,  sec.  452;  Waples  on  AttachmentSi 
342-345. 

There  are  indeed  strongly  resemblant  features  between  pro- 
cess which  summons  for  judgment  a  stockholder  and  procesa 
which  summons  for  a  like  purpose  an  ordinary  party  as  gar- 
nishee. In  either  case,  notwithstanding  the  proceeding  is 
sometimes  said  to  be  auxiliary  to  the  main  one,  yet  in  both 
the  movement  against  the  stockholder,  as  well  as  the  garni- 
shee, is  an  independent  and  original  action,  and  so  this  court 
has  treated  it  in  regard  to  stockholders:  Erskine  r.  Loewenr 
sUin,  82  Mo.  301;  Slate  v.  St.  Loui$  Court  of  Appeals,  87  Ha 
374;  in  which  latter  case  it  was  ruled  that  a  "motion  for 
execution  against  a  stockholder  should  be  treated  as  a  part 
of  the  record  without  being  copied  into  the  bill  of  exceptions.'' 
This  ruling  is  alone  consistent  with  the  theory  that  such  mo- 
tions occupy  a  different  plane  from  those  motions  wliick  are 
interlocutory  in  their  nature,  and  can  only  become  a  part  of 
the  record  by  being  preserved  in  the  bill  of  exceptions.  In 
the  former  case  it  was  held  that  a  motion  for  exeoution 
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in  the  natare  of  a  suit  in  equity  at  eommoa  law  to  reach  aip 
•eta  in  the  hands  of  the  stockholder. 

Any  process,  whether  notice,  writ,  or  motion,  which,  when 
served  upon  a  party,  will  have  the  effect  to  authorize  an  order 
or  judgment  in  personam  against  him,  upon  the  rendition  of 
which  a  general  execution  may  issue  leTiiable  on  all  the  prop- 
erty in  the  state  of  which  he  may  be  possessed,  cannot  be 
regarded  in  any  other  light,  so  far  as  that  party  is  concerned, 
than  as  an  independent  proceeding.  Were  such  a  party 
sued  in  anotlier  form  of  action,  no  doubt  could  be  entertained 
of  the  necessity  for  notice,  proper  in  form  and  substance,  and 
served  within  the  proper  jurisdiction  in  order  to  its  validity ; 
but  in  a  summary  proceeding  under  the  statute,  there  are  the 
same  personal  issues  to  try,  to  wit,  whether  the  person  sought 
to  be  charged  is  indeed  a  stockholder,  and  if  he  is  indeed  in- 
debted to  the  insolvent  corporation,  and  the  same  necessity 
tor  the  observance  of  all  the  essentials  necessary  to  the  arri- 
val at  a  correct  conclusion,  and  in  the  end  there  is  the  same 
personal  judgment  to  be  entered  if  the  proceedings  are  suc- 
cessful. 

No  substantial  distinction  can  therefore  be  taken  between 
the  incidents  which  naturally  accompany  service  of  process 
in  the  two  cases;  whatever  cause  would  invalidate  the  service 
of  process  in  one  instance  would  do  so  in  the  other;  in  either 
case  the  proper  service  of  the  process  in  all  respects  is  essen- 
tial to  the  jurisdiction  of  the  court,  and  essential,  also,  in  that 
it  must  meet  the  constitutional  mandate  respecting  due  pro- 
cess of  law.  The  law  regards  the  substance  of  things,  not  their 
shadows. 

This  is  the  view  taken  in  Kansas  on  a  statute  which  is 
virtually  a  copy  of  section  736,  and  there  it  was  held  that 
such  a  motion  partakes  of  the  nature  of  original  process,  and 
that,  if  served  on  a  stockholder  in  Chicago,  such  service  is  in- 
valid, and  the  party  defendant  may  appear  specially  and  have 
the  resultant  order  vacated:  Howell  v.  Manglesdorf^  33  Kan. 
194.  In  that  case  the  following  apt  quotation  is  approvingly 
made:  *' Where  the  object  of  the  action  is  to  obtain  a  judg- 
ment against  the  defendant  upon  which  an  execution  may 
issue,  to  be  levied  generally  of  his  goods  and  chattels  or  of  his 
property,  personal,  real,  and  mixed,  it  is  necessary  at  common 
law  that  there  should  be  a  personal  notice,  citation,  summons, 
or  subpoeaa,  or  that  the  defendant  should  voluntarily  appear 
to  the  action.    In  cases  of  this  character,  such  notice  or  ap< 
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pearance  is  indispensable  to  the  jurisdiction  of  the  coarf*: 
Wade  on  Law  of  Notice,  sec.  1187. 

Various  citations,  which  either  directly  or  by 
implication  support  the  conclusions  announced  in  the 
just  cited,  will  be  found  collated  by  the  industry  of  coudssI 
for  defendants.  Being  well  satisfied  of  the  inyaiidity  of  tbe 
service  of  process  in  this  case  on  the  different  grounds,  oon- 
stitutional  and  otherwise,  already  stated,  it  is  deemed  unne- 
cessary to  discuss  in  detail  the  authorities  cited  in  oppoflition 
to  these  views;  none  of  them,  however,  it  is  thought  will  be 
found,  on  careful  examination,  to  announce  a  doctrine  mate- 
rially at  variance  with  what  has  already  been  advanced,  and 
if  they  did  we  should  not  be  inclined  to  follow  them. 

But  it  may  be  said  in  concluding  the  discussion  on  this 
point  that  if,  as  already  seen  from  the  authorities  cited,  it  ie 
beyond  the  power  of  the  legislature  of  a  state  to  extend,  even 
by  express  statutory  enactment,  the  jurisdiction  of  its  courts 
or  to  lengthen  the  reach  of  their  process,  then  most  certainly 
it  would  be  wholly  beyond  the  power  of  parties,  by  any  con* 
tract  made  or  consent  given  by  them,  to  have  a  similar  jnii»- 
dictional  effect;  an  effect  entirely  beyond  the  power  of  the 
legislature  to  authorize;  an  effect  which,  once  admitted,  would 
immediately  wipe  out,  not  only  state  boundaries  and  consti- 
tutional provisions,  but  be  limited  alone  by  the  boundaries  of 
the  habitable  globe;  for  thus  far,  upon  such  a  theory,  would 
jurisdiction  extend  and  process  run.  The  base  for  such  a 
theory  of  the  law,  it  must  be  confessed,  would  be  quite  sim- 
ple: 1.  Oiven  a  contract  made  in  any  state  by  a  non-resident 
thereof;  2.  Imply  a  contract,  based  upon  the  former  of  sub- 
mission to  any  jurisdiction  the  state  where  the  contract  is 
made  may  choose  to  have  her  courts  assume  over  such  con* 
tracting  party  or  which  such  courts  may  assume,  and  the 
jurisdictional  formula  is  complete. 

6.  Judge  Thayer,  before  whom  this  cause  was  heard,  found 
from  the  evidence  that  the  defendants  Seligman  were  not  the 
owners  of  the  stock  in  controversy  at  the  time  of  the  levy 
thereon,  but  that  the  same  had  been  transferred  prior  thereto. 
After  reading  the  evidence  preserved  in  the  record  we  have 
reached  the  same  conclusion,  and  it  would  serve  no  useful 
purpose  to  set  out  the  evidence  in  detail.  On  this  point  it 
seems  uncontradicted.  It  is  said,  however,  that  the  hci  that 
the  individual  defendants  to  this  proceeding  fSuIed  to  oome 
upon  the  witness-stand  and  testify  as  to  the  transfiw  of  the 
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stock  in  qaoBtioQ  is  prejudicial  to  their  cause;  and  Baldwin  t. 
Whiteomb,  71  Ma  658,  and  Ooldsby  ▼.  Johnson,  82  Mo.  606,  are 
cited  as  showing  that  from  such  failure  unfavorable  presump- 
tions would  be  indulged  against  them;  but  in  this  case  there  is 
no  foundation  laid  for  such  presumptions,  because  it  clearly 
appears  that  the  business  of  such  defendants  was  transacted 
through  their  subordinates,  with  the  details  of  which  business 
they  evidently  were  entirely  unfamiliar. 

6.  The  next  point  for  discussion  is  whether  the  plaintiff  ac- 
quired any  title  to  the  stock  in  question  by  reason  of  his  pur- 
chase at  the  execution  sale.  It  is  insisted  on  his  behalf  that 
he  acquired  a  good  title  by  reason  of  his  purchase,  and  in  this 
connection  certain  constitutional  and  statutory  provisions  are 
relied  upon,  as  well  as  certain  by-laws  of  the  defendant  cor- 
poration. 

The  constitutional  provision,  article  12,  section  15,  is  the 
following:  **  Every  railroad  or  other  corporation  organized  or 
doing  business  in  this  state,  under  the  laws  or  authority 
thereof,  shall  have  and  maintain  a  public  ofiSce  or  place  in 
this  state  for  the  transaction  of  its  business,  where  transfers 
of  stock  shall  be  made,  and  where  shall  be  kept  for  public  in- 
spection books  in  which  shall  be  recorded  the  amount  of  capi- 
tal stock  subscribed,  the  names  of  the  owners  of  the  stock,  the 
amounts  owned  by  them  respectively,  the  amount  of  stock 
paid,  and  by  whom,  the  transfer  of  said  stock,  with  the  date 
of  transfer,  the  amount  of  its  assets  and  liabilities  and  the 
names  and  places  of  residence  of  its  ofiScers '' 

The  statutory  provisions,  except  as  already  quoted,  are 
these  (Rev.  Stats.  1879,  c.  21):— 

**  Sec.  706.  Every  corporation,  as  such,  has  power:  •  •  •  • 
6.  To  make  by-laws  not  inconsistent  with  existing  laws,  .  •  •  • 
for  the  transfer  of  its  stock ** 

^^Sec.  714 In  all  cases  where  the  right  to  vote  upon 

any  share  or  shares  of  the  stock  in  any  incorporated  company 
shall  be  questioned,  it  shall  be  the  duty  of  the  inspectors  to 
require  the  transfer-books  of  such  corporation  as  evidence  of 
stock  held  in  such  corporation,  and  all  shares  that  may  ap- 
pear standing  thereon  in  the  name  of  any  person  or  persons 
shall  be  voted  upon  by  such  person  or  persons  directly  by 
themselves  or  by  proxy. 

**  Sec.  715.  At  every  election  of  directors  the  transfer-books 
of  the  corporation  shall  be  produced  to  test  the  qualifications 
of  the  voters;  and  no  person  shall  be  admitted  to  vote,  directly 
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or  by  proxy,  except  those  in  whose  names  the  shares  of  the 
stock  of  the  corporation  shall  stand  on  aocb  books,  and  shall 
have  so  stood  for  at  least  thirty  days  previous  to  the  election.'' 

**  Sec.  720.  Every  such  corporation  shall  keep  a  book  in 
which  the  transfer  of  shares  of  its  stock  shall  be  registered^ 
and  another  book  containing  the  names  of  its  stockholders, 
which  book  shrill  at  all  times,  during  the  usual  hours  of  busi- 
ness, for  thirty  days  previous  to  an  election  ot  directors,  be 
open  to  the  examination  of  the  stockholders." 

'*  Sec.  737.  The  clerk  or  other  officer  having  charge  of  the 
books  of  any  corporation,  on  demand  of  any  officer  holding 
any  execution  against  the  same,  shall  furnish  the  officer  with 
the  names,  places  of  residence,  so  far  as  to  him  known,  and 
the  amount  of  liability,  of  every  person  liable  as  aforesaid." 

''Sec.  739.  The  stock  of  every  company  formed  under  this 
act  shall  be  deemed  personal  estate,  and  shall  be  transferable 
in  the  manner  prescribed  by  the  by-laws  of  the  company;  but 
no  shares  shall  be  transferred  until  all  previous  oalls  thereon 
shall  have  been  fully  paid." 

'*  Sec.  841.  Every  railroad  company,  incorporated  or  doing 
business  in  this  state,  •  •  •  •  shall  .  •  •  •  annually  .  •  •  •  on 
or  before  the  first  day  of  August,  transmit  to  the  office  of  the 
railroad  commissioners  a  full  and  true  statement,  under  oath 
of  the  proper  officers  of  said  corporation,  of  the  affairs  of  the 
corporation,  as  the  same  existed  on  the  first  day  of  the  preced- 
ing July,  specifying:  1.  The  amount  of  capital  stock  sub- 
scribed, the  number  of  shares,  and  the  par  value  thereof;  2. 
The  names  of  the  owners  of  its  stock,  the  amount  owned  by 
them  respectively,  and  the  residence  of  each  stockholder,  as 
far  as  known." 

'<  Rev.  Stats.  1879,  c.  82,  sec.  2354.  The  following  property 
shall  be  liable  to  be  seized  and  sold  upon  attachment  and  exe- 
cution issued  from  any  court  of  record:  •  .  •  •  2.  All  the  rights 
and  shares  in  the  stock  of  any  bank,  insurance  company,  or 
other  corporation,  .  .•  .  ." 

'*  Sec  2363.  When  an  execution  shall  be  issued  against 
any  person  being  the  owner  of  any  shares  or  stock  in  any  bank, 
insurance  company,  or  other  corporation,  it  shall  be  the  duty 
of  the  cashier,  secretary,  or  chief  clerk  of  such  bank,  insurance 
company,  or  other  corporation,  upon  the  request  of  the  officer 
having  such  execution,  to  furnish  him  a  certificate^  tinder  his 
hand,  stating  the  number  of  rights  or  shares  the  defendant 
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holds  in  the  stock  of  sneh  bank,  company,  or  corporation 
the  encnmbranoe  thereon. 

"Sec.  2364.  The  officer,  nx)on  obtaining  such  information, 
or  in  any  other  manner,  may  make  a  levy  of  sueh  execntion 
on  such  rights  or  shares  by  leaving  a  true  copy  of  such  writ 
with  the  cashier,  secretary,  or  chief  clerk;  and,  if  there  be  no 
such  officer,  then  with  some  other  officer  of  such  bank,  com- 
pany, or  corporation,  with  an  attested  certificate  by  the  officer 
making  the  levy  that  he  levies  upon  and  takes  such  rights 
and  shares  to  satisfy  such  execntion." 

Section  2370  provides  that  ten  days'  notice  of  time,  terms, 
and  place  of  sale  are  to  be  given  by  the  officer  holding  the 
execution. 

**  Sec.  2391.  When  any  rights  or  shares  of  stock  in  any 
bank,  company,  or  corporation  shall  be  sold,  the  offioer  mak- 
ing such  sale  shall  execute  an  instrument  in  writing,  reciting 
the  sale  and  payment  of  the  consideration,  and  conveying  to 
the  purchaser  snch  rights  and  shares;  and  shall  also  leave 
with  the  cashier,  secretary,  or  chief  clerk,  or  if  there  be  none, 
with  any  other  officer  of  such  bank,  corporation,  or  company, 
a  copy  of  the  execution  and  his  return  thereon;  and  the  pur- 
chaser shall  thereupon  be  entitled  to  all  dividends  and  stock 
and  to  the  same  privileges  as  a  member  of  such  company  or 
corporation  as  such  debtor  was  entitled  to.'' 

The  by-laws  of  defendant  corporation,  relating  to  the  trans- 
fer of  its  capital  stock  in  force  at  the  time  of  the  levy  and  sale 
of  the  stock  in  controversy,  are  as  follows: — 

**  Art  8,  sec.  6.  At  every  election  of  directors  the  transfer- 
books  of  the  corporation  shall  be  produced  to  test  the  qualifi- 
cation of  the  voters;  and  no  person  shall  be  admitted  to  vote, 
directly  or  by  proxy,  except  those  in  whose  names  the  shares 
of  the  stock  of  the  corporation  shall  stand  on  such  books,  and 
shall  have  so  stood  for  at  least  thirty  days  previous  to  the  elec- 
tion." 

^  Art  12,  sec  2.  No  transfer  of  stock  shall  be  allowed 
except  by  stockholders  in  person,  or  by  a  properly  constituted 
attorney,  whose  power  shall  be  duly  executed  and  filed  with 
the  company. 

'*  Sec.  8.  At  the  time  of  the  transfer  of  any  stock  the  old 
certificates  shall  be  surrendered  and  canceled  before  new  cer- 
tificates are  issued  therefor." 

Under  these  provisions  plaintiff  claims  that  the  stock-hooks 
of  the  defendant  corporation,  showing  the  defendants  Seh\: 
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man  to  be  the  owners  of  the  stock  in  qnestion,  at  the  time  of 

the  levy  of  execution  on  such  shares,  that  such  ownership  was 
to  be  determined  alone  by  such  books,  and  that,  in  conse- 
quence, the  plaintiff  acquired  a  good  title  by  his  purchase. 

It  is  evident  that  the  constitution  makes  no  inhibitioD  on 
the  transfer  of  the  stock  of  a  corporation  in  other  modes  than 
the  formal  one  upon  its  books,  nor  does  the  statute  prohibit  the 
usual  method  of  transfer,  to  wit,  by  the  transfer  of  the  oerti* 
ficate.  The  by*law8,  it  seems  in  this  instance,  make  such 
prohibition;  but  the  general  current  of  authority  admits  the 
validity  of  transfers  made  outside  of  the  books  of  the  corpora- 
tion, some  adjudications  holding  that  such  transfer^  though 
not  recorded  on  the  books,  passes  the  legal  title;  and  it  is 
generally  held  that  such  regulations  made  in  the  by-laws  are 
made  for  the  benefit,  protection,  and  convenience  of  the  oor- 
poration  itself,  and  not  for  third  parties,  and  that  they  do  not 
incapacitate  the  stockholder  from  parting  with  his  interest, 
and  that  his  assignment,  though  not  on  the  books,  passes  his 
entire  title  to  the  stock.  This  ruling  appears  to  be  in  accord- 
ance with  a  custom  generally  if  not  universally  prevalent  in 
the  commercial  world;  a  custom  which  should  not  be  lightly 
disturbed  by  the  courts. 

There  is  much  authority  also  for  saying  that  such  transfers 
are  good,  even  as  against  attaching  or  execution  creditors, 
such  creditors  being  held  to  obtain  only  such  title  as  the 
debtor  had  at  the  time  of  the  levy.  In  Merchant's  NaL  Bank 
T.  Eicha^'dSf  6  Mo.  App.  454,  afterwards  approved  by  this 
court,  74  Mo.  77,  it  was  held  that  an  attaching  creditor  can- 
not prevail  against  a  prior  bona  fide  purchaser  whose  purchase 
has  not  been  entered  on  the  books,  although  such  transfer  was 
unknown  to  the  creditor  at  the  time  the  attachment  was  levied, 
though  the  attaching  creditor  at  the  time  of  his  purchase  be- 
came aware  of  the  transfer,  and  it  was  ruled  in  that  case  that 
the  unregistered  purchaser  had  the  superior  equity,  and  sev- 
eral cases  in  this  court  were  approvingly  cited:  Sl  Louie  etc. 
Ins.  Co.  V.  GoodfelloWf  9  Mo.  150;  Chouteau  Springe  Co.  v. 
Harriej  20  Mo.  382;  Boatmen's  Ine.  &  Trust  Co.  v.  Able,  48  Mo, 
186;  Moore  v.  Bank^  52  Mo.  879.  Numerous  authorities  cited 
by  counsel  for  the  defendants  support  the  same  conclusion. 

That  ruling  is  also  well  supported  by  analogous  rulings  re- 
specting a  levy  on  real  estate  where  there  is  an  unrecorded 
deed,  bat  which  is  put  to  record  prior  to  the  execution  Bal% 
and  where  it  is  held  that  such  deed  will  prevail  over  any  sup- 
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posed  titie  acquired  at  sach  sale:  Davis  ▼.  Ownsby^  14  Mo.  170; 
65  Am.  Dec  106;  Black  y.  Lang,  60  Mo.  181;  Qraw  ▼.  DroM, 
61  Ma  225. 

Here,  though  it  be  granted  that  the  plaintiff  had  no  notice 
at  the  time  the  execution  was  levied,  yet  this  was  not  the  case 
at  the  time  of  his  purchase  when  he  was  duly  notified.  In 
these  circumstances  he  cannot  justly  lay  claim  to  being  a 
bona  fde  purchaser  as  against  the  unregistered  shareholders 
who  hold  the  outstanding  certificates;  and  such  outstanding 
certificates  being  in  the  hands  of  prior  purchasers,  who  also 
hold  powers  of  attorney  from  the  registered  shareholders  to 
execute  written  transfers  on  the  books  of  the  defendant  corpo- 
ration, constitute  a  valid  ground  for  that  corporation  to  defend 
this  action;  for  otherwise  that  corporation  might  incur  a 
double  liability. 

The  considerations  aforesaid  lead  to  an  affirmance  of  the 
judgment,  and  it  is  so  ordered. 

Black  and  Bbace,  J.J.,  concur  in  all  that  has  been  said. 

Barclay,  J.,  concurs  in  paragraphs  5  and  6,  and  expressHS 
no  opinion  on  the  other  points. 


JuRKDTCTioiv  07  Noif-BSSFDiirn.  —  A  person  not  domtcfled  in  a  state  csn- 
not  be  charged  m  per$onam  by  adjudication  there,  unless  he  is  personally 
served  with  notice  or  process  within  it»  or  voluntarily  submits  to  the  juris- 
diction of  its  courts  by  appearing  in  some  manner  in  the  action  or  proceeding 
instituted  against  him:  De  MeU  ▼.  De  Meli,  120  N.  Y.  485;  17  Am.  St  Rep. 
652;  and  where  it  affirmatively  appears  t  lat  the  defendant  was  a  non-resident, 
and  the  record  is  silent  as  to  his  appearance  or  notice,  no  presumption  arisen 
that  jurisdiction  was  acquired:  Furgeaon  t.  Jonei,  17  Or.  204;  11  Am.  St. 
Rep.  SOS.  See  also  the  extended  notes  to  AUey  v.  Caspari,  6  Am.  St.  Rep. 
183,  and  Hood  ▼.  Staie^  86  Am.  Rep.  29. 

StRIOT   Ck>lIPUAKOS  WITH   StA^UTOBT  DiRICTIOlfS,  WHVN   EsSBinTAU  — 

The  necessity  of  strict  compliance  with  enactments  modifying  the  course  of 
common  law  in  regard  to  legal  proceedings  is  most  frequently  exemplified  in 
the  case  of  service  of  process  on  non-residents  by  publication:  See  Zec/iaru 
V.  Bower9f  I  Smedes  k  M.  684;  40  Am.  Dec  111;  Stewart  v.  Stringer,  41  Mo. 
400;  97  Am.  I>eo.  278;  Bedet  t.  Cuenin,  15  Col.  281;  22  Am.  St  Rep.  899; 
and  note  to  Shepherd  t.  If  ore,  24  Am.  St  Rep.  217. 

Jin>OMOT  AOAniST  OOBPORATION,    WHSTHSB  StOOKHOLDBRS  AM  BoUNP 

BT:  See  note  to  Thompeon  v.  Reno  SamngB  Bank,  3  Am.  St  Rep.  814,  833| 
Uowatrd  T.  Qkm,  86  Qa.  238;  81  Am.  St  Rep.  156;  SempU  t.  Olenn,  91  Ala. 
846;  84  Am.  8t  Rep.  894;  Bainu  t.  Babeoek,  96  OaL  681;  89  Am.  St  Rep. 
158. 

WimiBBii^  OfcMfinin.rrT  ov^Rousal  to  Tbstitt.  —Hie  failure  of  the 
IsfendMit  in  a  oriminal  case  to  testify  will  not  raise  any  presumption  againsl 
Urn:  8so  not*  to  PeopU  t.  MulUngt,  17  Am.  St  Rep.  28a 
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OoRTov  iTtoivs — Validitt  ov  Tkavstsks  aw  Stock  nor  BrmoD  ov 
Booka:  Sm  notes  to  DkHnmn  ▼.  CenircU  Nat.  Bank,  S7  Am.  B0^  353-3Slc 
M'co//r<  Nni.  Bank  t.  ^^  ^/mife,  8  Am.  Si  Rep.  647;  Jenmnga  ▼.  Bat^  IS 
Am.  St  Rep.  152.  A  clause  in  the  charter  to  the  effect  that  atook  ia  aaaaga* 
able  only  on  the  books  of  the  company,  ia  for  i^e  benefit  of  the  eorporatioa, 
and  tranafen  without  entry  on  the  books  ara  good  between  Tandor  and  wtm- 
dee:  DuU r.  Oahmwba Na9.  O^,  10  A\^  92^  44  Am. Daa. 479i  Bm^i^Wm 
T.  SmaUqf,  2  Cow.  770;  14  Am  Dec  526;  Farmen*  de,  Baak  ▼•  Wonam,  4S 
Iowa»  336;  SO  Am.  Rep.  398.  For  the  role  under  statutes,  see  WtaUm  t. 
Bear  RieerHc  Mining  Co..  6  Cal.  186;  63  Am.  Deo.  117;  Fort  Sfadiaon  Lttmber 
Co.  r.  Batati  m  B  ink,  71  I(»«ra,  270;  60  Am.  Bep.  789;  BvUriekr,  Natkma «fe» 
J?.  A  On.,  62  N.  H.  413;  13  Am.  St  Rep.  578;  HarpM  r.  Skhari.  46  Oliia 
St  397;  15  Am.  St  Rep.  618.  In  LippiU  t.  Amerieaii  §ic  Paper  Co..  15  B.  L 
141,  2  Am.  St  Rep.  886,  the  mle  that  snoh  a  tranafer  does  not  paaa  the  lefid 
title  was  adhered  ta 


Statb  v.  Da  via 

(lOB  MBBOUaX,  066.] 

ObnirrnmoiiAL  Law— Prtyats  Papbrs  PRoranriD  nmt  Swaanm. 
The  constitutional  provision  *'  that  no  person  shall  be  compelled  to 
tify  against  himself  in  a  criminal  cause,"  precludes  the  seizure  of 
private  books  and  papers  in  order  to  obtain  evidence  againat  him. 

Pbisobiptions  Rbquibbd  to  bk  Kbft  bt  Dbuooists  not  Pritatb  Pafi 
The  prescriptions  required  by  section  4622  of  the  Revised  Statatea  of 
1889,  of  Missouri,  to  be  kept  by  druggists  and  produoed  before  oonrti  or 
grand  juries,  are  not  private  papers  of  the  druggists,  and  the  law  impoa- 
ing  the  duty  of  preserving  and  prodaoing  them  is  not  QnoonatitntiooaL 

Thb  opinion  states  the  case. 

John  AT  Wood^  <Utome^$TurQl^  and  O.  A.  Ohapmanf  for  the 

state. 

W.  D,  Hamilton^  for  the  respondent. 

Macfarlanb,  J.  This  case  comes  to  this  court  on  the  ap- 
peal of  the  state  from  a  judgment  of  the  circuit  court  of  Dar 
▼iess  Countj  sustaining  a  demurrer  to  the  indictment. 

Defendant  was  indicted  as  a  druggist  and  pharmacist,  an* 
der  section  4622,  for  refusing  to  produce  before  the  grand  jury 
of  the  county  the  prescriptions  filled  by  him  during  the  pre- 
vious  year,  when  lawfully  summoned  to  do  so.  A  demurrw 
to  this  indictment  was  sustained  on  the  ground  that  said  sec- 
tion, in  requiring  defendant  to  produce  the  prescriptions  before 
the  grand  jury,  was  in  conflict  with  section  23  of  the  bill  of 
rights  under  the  constitution  of  this  state,  and  the  fifth  amend- 
ment to  the  constitution  of  the  United  States,  in  that  it  le- 
qnired  him  to  furnish  evidence  against  himself. 

Section  4621,  Revised  Statutes,  1889,  prohibits  dniggiflto  or 
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proprietors  of  drug  stores  or  pharmacists  from  selling  intoxi* 
eating  liquors  in  less  quantities  than  four  gallons,  except  on 
A  written  prescription,  dated  and  signed,  first  had  and  ob» 
tained  from  some  regularly  registered  and  practicing  physU 
cian,  and  then  only  when  such  ph^^ician  shall  state  in  such 
prescription  the  name  of  the  person  for  whom  the  same  is 
prescribed,  and  that  such  intoxicating  liquor  is  prescribed  as 
a  necessary  remedy. 

Section  4622  is  as  follows:  "  Brery  druggist,  proprietor  of  a 
drug  store,  or  pharmacist  shall  carefully  preserve  all  prescript 
tions  compounded  by  him  or  those  in  his  employ,  numbering, 
dating,  and  filing  them  in  the  order  in  which  they  are  com- 
pounded, and  shall  produce  the  same  in  court  or  before  any 
grand  jury  whenever  thereto  lawfully  required,  and  on  fail- 
ing, neglecting,  or  refusing  so  to  do,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conyiction  shall  be  punished  by  a 
fine  not  less  than  fifty  dollars  nor  more  than  one  hundred 
dollars." 

The  terms  of  section  23  of  article  2  of  our  state  constitu- 
tion, **  that  no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause,"  has  uniformly  received  from  the 
courts  a  construction  which  would  give  to  the  citizen  protec- 
tion as  broad  as  that  aflbrded  under  the  common-law  princi- 
ple from  which  they  were  derived.  Lord  Camden,  as  early  as 
1762,  in  his  celebrated  opinion  in  case  of  Entick  ▼.  Carrington^ 
19  How.  St.  Tr.  1029,  in  speaking  of  the  right  of  search  and 
seizure  of  private  books  and  papers,  uses  this  language: 
*^  Papers  are  the  owner's  goods  and  chattels;  they  are  his 
dearest  property;  and  are  so  far  from  enduring  a  seizure  that 
they  will  hardly  bear  an  inspection;  and  though  the  eye  can- 
not, by  the  laws  of  Englfind,  be  guilty  of  a  trespass,  yet,  where 
private  papers  are  removed  and  carried  away,  the  secret  na- 
ture of  those  goods  will  be  an  aggravation  of  the  trespass,  and 
demand  more  considerable  damages  in  that  reppect  Where 
is  the  written  law  that  gives  any  magistrate  such  a  power?  I 
can  safely  answer,  there  is  none;  and  therefore  it  is  too  much 
for  us,  without  such  authority,  to  pronounce  a  practice  legal 
which  would  be  subversive  of  all  the  comforts  of  society.'* 

Mr.  Justice  Bradley,  in  Boyd  ▼.  United  SiateSj  116  U.  S. 
616,  pronounces  this  opinion  of  Lord  Camden  as  being  one  of 
the  permanent  monuments  of  the  English  constitution,  and 
in  approval  of  the  principles  therein  announced  says:  *^ Break* 
ing  into  a  house,  and  opening  boxes  and  drawers  are  circum« 
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stances  of  aggrayation;  but  any  forcible  and  compolsory 
extortion  of  a  man's  own  testimony,  or  of  his  private  papers,  to 
be  used  as  evidence  to  convict  him  of  crime,  or  to  forfeit  his 
goods,  is  within  the  condemnation  of  that  judgment";  and, 
ag(iin,  on  page  633,  he  says:  *'And  we  have  been  unable  to 
perceive  that  the  seizure  of  a  man's  private  books  and  papers 
to  be  used  in  evidence  against  him  is  substantially  different 
from  compelling  him  to  be  a  witness  against  himsel£  We 
think  it  is  within  the  clear  intent  and  meaning  of  ihoee 
terms.'' 

We  entertain  no  doubt  that  the  spirit  of  the  constitutional 
protection,  **that  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,"  also  precludes  the  seis- 
ure  of  one's  private  books  and  papers  in  order  to  obtain  evi* 
dence  against  him.  Cooley  on  Constitutional  Limitations, 
370;  Wharton  on  Evidence,  sec.  751.  Do  prescriptions  of 
druggists  under  section  4622  come  within  that  class  of  private 
papers  thus  shielded  from  inspection  by  the  constitution? 
We  think  not 

The  right  to  sell  intoxicating  liquors  is  not  a  right  or  privi- 
lege accorded  to  every  citizen.  The  state  has  the  right  to  con* 
trol,  regulate,  or  altogether  prohibit  its  sale.  It  has,  therefore, 
the  undoubted  right  to  impose  such  conditions  upon  those 
whom  it  may  authorize  to  sell  such  liquors  as  it  may  deem 
necessary  to  properly  regulate  and  control  its  use:  Austin  ▼. 
StaUj  10  Mo.  691.  Druggists  are  not  given  an  unlimited 
right  to  sell  intoxicating  liquors.  This  right  is  granted  to 
another  class  of  dealers  under  the  laws  of  this  state.  For 
their  privilege  they  pay  a  much  higher  tax  than  is  required 
of  druggists,  give  bond  for  a  compliance  with  the  stringent 
conditions  impoFcd  upon  them,  and  are  made  subject  to  heavy 
penalties  for  a  violation  of  such  conditions. 

But  intoxicating  liquor  is,  by  many  physicians,  considered 
a  necessary  medicine  in  the  treatment  of  diseases.  It  was, 
therefore,  deemed  necessary  that  druggists  in  compounding 
medicines  and  filling  prescriptions  should  have  the  right  to 
sell  liquor  as  a  medicine.  There  can  be  no  doubt  that  the 
legislature  had  the  right  to  impose  its  own  conditions  in  au- 
thorizing such  sales.  It  undertook  to  do  so  by  the  provisions 
of  section  4621,  which  limits  sales  to  those  made  under  the 
written  prescription  of  a  regularly  registered  and  practicing 
physician. 

To  prevent  abuse  of  their  authority  to  sell,  and  to  prevent 
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their  use  of  snob  authority  as  a  covering  under  which  to  make 
unlawful  saleSf  section  4622  requires  the  druggist  to  preserve 
all  such  prescriptions,  and  produce  them  in  court,  or  before 
the  grand  jury,  when  lawfully  required.  This  duty  was  im- 
posed  as  a  condition  upon  which  a  sale  was  authorized. 
These  prescriptions  thus  became  the  license,  or  justification, 
to  the  druggist  for  making  sales,  which  would  otherwise  be 
unlawful.  As  evidence  of  authority  to  make  particular  sales 
they  would  constitute  private  papers  of  the  druggist,  but  could 
not  be  regarded  as  evidence  of  crime,  but  rather  of  innocence. 
The  chief  purpose  of  their  preservation,  however,  was  evidently 
that  they  might  be  used  in  giving  aid  to  courts  and  grand 
juries  in  their  proper  and  lawful  endeavors  to  control  and 
regulate  the  sale  of  intoxicating  liquors  within  the  limits  pre- 
scribed by  the  legislature,  and  in  the  investigation  of  matters 
cf  public  concern.  In  these  respects  all  the  prescriptions  be- 
come public  and  not  private  papers,  and  the  druggist  merely 
their  custodian. 

It  could  not  be  insisted  that  the  production  of  the  oflBcial 
books  of  a  collector,  treasurer,  or  other  public  officer  could  not 
be  required  in  the  investigation  of  his  accounts,  or  used  in 
evidence  against  him  in  a  prosecution  for  official  misconduct. 
The  obvious  reason  is  that  the  books  are  not  the  private  prop- 
erty of  the  citizen,  but  the  public  records  required  to  be  kept 
by  the  officer. 

The  law  imposing  the  duty  upon  druggists  of  preserving  the 
prescriptions  of  physicians  left  with  them,  and  of  producing 
them  before  courts  or  grand  juries,  is  as  clearly  required  as 
the  duty  imposed  by  law  upon  any  public  officer  to  keep  an 
account  of  the  public  money  which  passes  through  his  hands. 

Our  oonclusion  is  that  section  4622  is  constitutional,  and 
all  its  requirements  may  be  lawfully  enforced. 

Judgment  reversed  and  cause  remanded.    All  concur. 


Right  ov  Pnsov  to  Pbotiotion  o7  Books  ahd  Papbbs  f&om  Exam* 
niATioif.  — The  foaiih  amendmant  to  the  oonBtitutioa  of  th#  United  Stftta* 
proridM  thai  "  the  right  of  the  people  to  be  seenre  in  their  pereona»  hooaea^ 
papera,  and  effeota,  against  nnreasonable  searches  and  seimres^  shaU  not  bo 
▼iolated,"  and  it  is  provided  in  the  fifth  amendment  that ''  no  person  •  . 
shaU  be  oompeUed  in  any  orimtnal  oase  to  be  a  witness  against  himself. 
Both  these  provisions  are  intended  to  seonro  the  perscmal  liberty  of  the 
dtiaao.  They  are  intimately  eonneoted  with  eaeh  other,  the  one  almost 
nuining  into  the  other.  Any  forcible  extortion  of  a  man's  own  teatimony  or 
ef  his  private  booka  or  papers  to  be  need  as  evidence  to  conviot  him  of  crime 
or  to  forfeit  his  goods^  is  prohibited  by  tho  fifth  amandmenti  and  when 
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llie  objeol  of  ft  nazdi  or  ueimn  of  •  mm*!  books  and  {»?«■  or  of  • 
foliory  fftcodootion  of  thoiB,  whieh  b  o^oiralemt  to  oaoh  oean^  oi 
to  ooe  them  m  •▼idonot  igoiiMt  him  in  a  prcMeentioa  for  crima^  or  m  a  pi^ 
Deeding  for  the  impouiioii  upon  him  of  a  penalty  or  forfeiture,  eooh  aearoh  aod 
Mimre  are  '*iaweasoiiable»''  within  the  meaning  of  the  fourth  amendment: 
Bopd  T.  iXnited  Siaiit,  116  U.  8.  616.  Mr.  Joetioe  Bradley,  in  detiTeringtho 
opinion  of  the  oonrt  in  that  case,  mid:  "  We  have  been  nnablo  to  pereeiTO 
that  the  leizore  of  a  man*«  pn'vute  Uioks  to  be  aeod  in  ertdonce  against  him 
ia  anbBtantially  differeut  fiuiu  couip«lliug  biin  to  be  a  wituees  agaiiiet  him- 
aelf." 

The  proriakma  above  quoted  are^  of  ooorse,  Hmitationt  upon  the  fe  leral 
power  only,  and  not  upon  the  power  of  a  state.  They  have  no  applicauom 
to  prooeedings  nnder  the  authority  of  a  state:  Betd  ▼.  Bice,  8  J.  J.  Marsh, 
44;  19  Am.  Dea  122;  HTeimer  v.  BaiUmi-y.  30  Mich.  201;  StaU  t.  Brtnaan^ 
Sap.  Ot  8.  Oak.,  D«»o.  22,  1691.  The  decisions  of  the  federal  courts  ooii> 
atming  these  proTi«ioni  are,  hoverer,  of  importance  even  in  proceeilinga  in 
the  state  oonrt%  becanss  similar  previsions  have  been  incorponttod  into  tbo 
•onstitntions  of  the  several  statea.  It  has  been  remarked  by  ft  prominooft 
legal  author  that  although  these  provisions  are  of  great  importance  aa  guar* 
anties  of  private  rii(lit  against  lawlem  invasion,  but  very  few  oasee  havo 
arisen  in  regard  to  them:  Sedgwick  on  Constitutional  and  Statutory  Coa- 
struction,  2d  Oil,  500.  This  fact  is  in  itself  flattering  evidence  of  the  mild« 
ne«  and  fairness  of  tlie  legislation  and  administration  of  the  government  of 
the  United  States,  and  of  the  governments  of  the  various  states  of  the  anion, 
ever  since  the  adoption  of  the  federal  constitution.  The  great  priDciples 
embodied  in  these  provisions  had  become  firmly  established  in  the  English 
constitution,  a  few  years  before  the  outbreak  of  the  Revolutionary  War. 
The  great  constitutional  struggle  in  England,  which  culminated  in  1766  in 
the  Hoaae  of  Oommons  pawing  resolutions  condemning  general  warranta  for 
the  seizure  of  persons  or  of  their  booka  or  papers,  is  one  of  the  most  memor- 
able in  the  history  of  that  country.  A  practice  had  gradually  crept  into  the 
administration  of  the  English  government  for  the  secretary  of  stato  to  iasoo 
general  warranta  for  aearching  private  houaes  for  the  discovery  and  seianra 
of  books  and  papers  that  might  be  used  to  convict  their  owners  of  charges 
of  libeL  John  Wilkee  published  in  No.  45  of  the  North  Briton  severe  atrio- 
tnres  upon  the  government,  which  were  deemed  to  be  heinou:dy  libeloua. 
Lord  Halifax,  the  aocretary  of  state,  issued  general  warrants  under  the 
authority  of  which  tiio  hoosea  of  Wilkea  and  othera  were  searched  and  their 
private  books  and  papers  were  seised.  Several  suits  grew  out  of  this  oot- 
rage,  which  were  tried  before  Chief-justice  Pratt,  afterwards  Lord  Camden, 
in  the  court  of  common  pleas,  and  one  of  them  was  carried  by  writ  of  error 
to  the  court  of  King's  bench,  where  the  judgment  waa  affirmed  by  Lord 
Mansfield.  It  waa  decided  in  these  oases  that  the  seixnre  of  private  papers 
under  a  general  warrant  in  a  oaae  of  libel  waa  illegal:  HucMb  v.  Moneif,  t 
Wils.  a05|  Emtidt  v.  Oarringkm,  2  WOa,  275;  19  How.  St.  Tr.  1029;  Wilkea  v. 
Wood,  19  How.  St.  Tr.  1153;  Jfoncy  v.  Leach,  3  Burr.  1743.  In  HutUe  v. 
Mon^y,  2  Wila.  207,  Chiel-juattoe  Pratt  aaid:  "Toentar  a  nmn'a  hooae  by 
virtue  of  a  nameleaa  warrant,  in  order  to  aeoure  evidence,  ia  worao  than  tho 
Spanish  inquisition;  a  law  under  which  no  Englishman  would  wish  to  live  an 
hour;  it  was  a  moat  daring  pubUo  attaek  upon  the  liberty  of  the  aubjeet.* 
These  deoisioua  were  apnUudsd  by  the  friends  of  liberty  in  the  colonies  aa  welt 
as  m  England.  l..e  colonists,  as  early  as  1761,  had  protested  against  tho 
practice  which  had  grown  up  in  the  colonies  of  issuing  writs  of  assistance  to 
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the  rsTeane  •ffiotn,  ampoireriiig  tbem,  ia  tb«ir  dk€relt«a»  W  ■•■rail  ■«■» 
pectad  places  for  ■mnggled  goods,  and  Jamoa  Otia  charaotariaad  thia  praa- 
tiaa  aa  *'  tha  wont  inatramaafe  of  arbitrary  powar,  tha  moat  daatniotiva  irf 
Sni^iah  liberty  and  the  foadamantal  priaaipUa  of  law.  that  a¥«r  waa  fouad 
in  aa  Bnglish  law  book." 

The  history  of  tha  areata  briefly  lafarred  to  above  waa  freah  ia  the  mlada 
•f  the  framen  of  the  fourth  aad  fifth  amaadmeata  to  the  eoastitattoa,  aad 
this  fact  tends  to  explaia  what  ia  meant  by  nnreasonable  searohea  and  aai& 
ar«j  iQ  the  fuinui  anicudnieiit.  The  provisions  of  the  oonstitation  nnder 
ootivt.lnrauou  UiJ  dovru  no  n«w  doutriutf,  for  it  hmd  already  been  d(ici>letl  ia 
England  that  a  peraoa  eannot  be  coinpelle.l  to  allow  another  to  inspect  books 
or  papers  of  a  private  nature  in  hia  oaatody  and  oontrol,  where  in  doing  aa 
ha  woold  be  furnishing  evidence  agalnat  himaelf  to  be  aaed  ia  a  erimiaal 
proceeding:  Bex  v.  PurneUt  1  WUs.  239;  Regina  v.  Mead,  2  Ld.  Raym.  927; 
Hex  V.  CoriKlhti.  2  Strange,  1210.  See  also  Boyd  v.  Uniied  SieUet,  llti  U.  & 
616;  Counadnan  v.  HUeheoek,  142  U.  8.  647;  Johnaom  t.  Dono/dsoa,  18  Blatchf. 
287;  Oray  v.  Khnball,  42  Me.  299.  Theee  principlBS  have  beea  vigorounly 
mpheld  by  American  writera  on  eonstitntional  law,  who  have  condemned  all 
laws  paased  ia  derogat^oa  of  them:  2  Story  on  the  Constitution,  lecs.  1901, 
1902;  Cooley  on  Constitutional  Limitationa,  299  et  seq.;  Cooley  oa  Principles 
of  Constitutional  Law,  220;  2  Hare'a  American  Conatitntional  Law,  8901 
Judge  Cooley  saya:  "  It  is  better  oftentimes  that  crime  should  go  unpunished 
than  that  the  citiaen  should  be  liable  to  have  his  premises  invaded,  hia  deaka 
broken  open,  hia  private  books,  letters,  and  papera  ezpoeed  to  prying  curi* 
oaity,  aad  to  the  misconstructions  of  ignorant  and  suapioioua  persons,  —  and 
all  thia  under  the  direction  of  a  mere  miaiaterial  ofiScer,  who  brings  with  him 
sach  asaistanta  aa  he  pleases,  and  who  will  select  them  more  often  with  refer« 
enoe  to  physical  atrength  and  courage  than  to  their  aensitive  regard  to  the 
cightB  and  feelinga  of  others;  To  incline  against  the  enactment  of  such  lawa 
ia  to  incliae  to  the  aide  of  safety.  Ia  principle,  they  are  objeotionalile,  ia 
the  Bioda  of  ezeoutioa  they  are  necessarily  odioua,  aad  they  tend  to  invite 
abase  aad  to  cover  the  commissioa  of  crime.  We  think  it  would  generally 
be  aafe  for  the  legialature  to  regard  all  thoae  aearches  and  aeianres  '  unreason- 
able '  which  have  hitherto  been  unknown  to  the  law,  and  on  that  account  ta 
abatain  from  authorising  them,  leaving  partiea  and  the  public  to  the  aocna- 
tomed  remediea  ":  Cooley  on  Constitutional  Limitatiooa,  306,  307. 

The  moat  important  judicial  decision  upon  the  subject  nnder  consideration 
ia  that  of  the  snpreme  court  of  the  United  Statea  ia  the  case  of  Boyd  t. 
UnUtd  SiaU»^  116  U.  8.  616.  That  waa  aa  information  filed  by  the  district 
attorney  of  the  United  Statea  ia  the  district  court  for  the  southern  district  of 
New  York,  for  the  forfeiture  of  certain  gooda  alleged  to  have  been  frauda- 
leatly  imported  without  paying  the  duties  thereon,  pursuant  to  the  act  of 
Gongrefls  of  June  22,  1874.  The  6th  aeotion  of  that  act  provided  that  "  In 
all  anita  aad  proccediage  other  thaa  criminal  arising  under  any  of  the  reve- 
■ae  lawa  of  the  United  Statea,  the  attorney  representing  the  government, 
wheaever  ia  hia  belief  aay  buainesa  book,  invoice,  or  paper  belongiag  to  or 
uader  the  control  of  the  defendant  or  claimant  will  tend  to  prove  aay  alU- 
gptioa  made  by  tha  Uaited  Statea,  may  make  a  writtea  motion,  partioularly 
da^orihing  saoh  book,  invoice^  or  paper,  aad  aettiag  forth  the  all^gatioa 
which  he  azpaeta  ta  prove;  aad  therevpoa  tha  ooart  ia  which  mit  or  pro* 
e«eding  is  ponding  aiay,  at  ita  diaeretion,  iarae  a  notica  to  the  defeadaat  or 
daimant  to  prodaoe  saoh  book,  invoie*,  or  paper  in  ooarti  at  a  day  aad  hour 
la  ba  ipeaifiad  ia  aaid  aotioe,  whioh,  together  with  a  copy  of  aaid  motion. 
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riiall  bt  Mnr«d  femully  od  Um  dsfenduit  or  ol^mmnt  by  the  United  Stetei 
■Utfahal  by  delivartng  te  him  a  oertiflad  oopy  thereof,  or  otherwiie  eenring 
IIm  Mine  M  origiiud  notioee  of  rail  in  the  tame  ooart  are  .eerred;  and  if  tine 
defendant  or  ehtimant  ehall  fiul  or  refnie  to  prodnoe  raoh  book,  inyoioew  or 
paper  in  obedienoe  te  snob  notice^  the  aUegatiooB  stated  in  the  eaid  motion 
■ball  be  taken  as  oonfeeeed,  nnleee  bie  fiulnre  or  refusal  to  prodace  the  same 
diall  be  explained  te  the  eatbfaotion  of  the  eonrt;  and  if  produced,  the  aaid 
attorney  shall  be  permitted,  nnder  the  direction  of  the  conrt^  to  make  ex- 
amination (at  which  examination  the  defendant  or  olaiouu&t»  or  hia  agemi^ 
may  be  present)  of  toch  entries  in  said  book,  invoice,  or  paper  as  reUte  to  or 
tend  to  prove  the  allegation  aforesaid,  and  may  offer  the  same  in  OYidenoe  tm 
behalf  of  the  United  States;  bat  the  owner  of  said  books  and  papers,  hia 
agent  or  attorney,  shall  have,  rabjeot  te  the  order  of  the  ooart,  the  onstody 
of  them,  except  pending  their  examination  in  court  as  aforesaid."    The  an* 
preme  ooart  held  this  section  te  be  anconstitational  and  void,  beoanae  it  is 
repugnant  te  the  fourth  and  fifth  amendments  to  the  constitation.     A  pro- 
ceeding to  forfeit  a  person's  goods  for  an  offense  against  the  laws,  though 
civil  in  form,  wae  held  to  be  criminal  case  within  the  meaning  of  the  fifth 
amendment,  whether  such  proceeding  was  in  rem  or  in  personam;  and  it  waa 
also  held  that  a  compulsory  production  of  a  party's  private  books  and  papers 
to  be  used  against  himself  or  his  property  in  a  criminal  or  penal  proceeding, 
or  for  a  forfeiture,  is  within  the  spirit  of  the  fourth  amendment.     Such  pro- 
duction is  equivalent  to  an  nnreaaonabla  aearoh  and  aaiaure.    The  learned 
justice  who  delivered  the  opinion  of  the  court  pointed  out  the  diffsrenoe  be- 
tween the  search  for  and  aeizure  of  atolen  or  forfeited  gooda,  or  goods  liable 
to  duties  and  concealed  to  avoid  the  payment  thereof,  and  the  search  for  and 
•eisure  of  a  man's  private  books  and  papers  for  the  purpose  of  obteiniug  in* 
formation  therein  oonteined,  or  of  using  them  as  evidence  against  him.     In 
the  one  case  the  government  ia  entitled  to  the  posaesaion  of  the  property,  in 
the  other  it  is  not.     He  pointed  out  the  fact  that  the  aeizare  of  atolen  gooda 
ia  authorised  by  the  common  law,  and  that  the  seizure  of  goods  forfeited  for 
a  breach  of  the  revenue  laws,  or  concealed  to  avoid  the  dutiea  payable  on 
them,  has  been  authorized  by  Bngliah  atetutea  for  at  leaat  two  centuriea  paat^ 
and  that  like  seizurea  have  been  anthorized  by  our  own  revenue  acte  from 
the  commencement  of  the  government.      Such  aeizurea  were,  therefore, 
clearly  not  regarded  as   "  unreasonable  **  by  the  framors  of  the  original 
amendmento  to  the  constitution,  and  are  not  embraced  within  the  prohibi- 
tion of  the  fourth  amendment;  and  he  adda:  "So  alao  the  aupervision  an- 
thorized to  be  exercized  by  officera  of  the  revenue  over  the  manufacture  or 
onstody  of  excisable  articlea,  and  the  entriea  thereof  in  booka  required  by 
law  to  be  kept  for  their  inspection,  are  necessarily  excepted  out  of  the  cate- 
gory of  unreasonable  searchea  and  aeizurea.     So  alao  the  lawa  which  provide 
for  the  aearch  and  seizure  of  articles  and  things  which  it  ia  unlawful  for  a 
peraon  to  have  in  his  possession  for  the  purpose  of  issue  or  disposition,  rach 
as  counterfeit  coin,  lottery  tickets,  implemente  of  gambling,  ete,  are  not 
within  this  category."    In  Commontoeaith  v.  Watts,  84  Ky.  637,  it  was  held 
that  all  seizures  and  searches  are  not  prohibited  by  the  Kentecky  constita- 
tion, bnt  are  impliedly  recognized,  except  those  that  are  unreasonable;  and 
in  Langdtm  v.  People,  133  III.  382,  it  was  held  that  the  oonstitution  of  Illi- 
nois does  not  prohibit  all  searches  and  seixures  of  a  man's  papers  or  other 
pusseasions,  but  such  only  as  are  "  unreasonable,"  and  the  fonndation  of 
which  is  not  previously  supported  by  oath  or  affirmation;  and  among  things 
that  may  be  searched  for  and  seized  without  violating  the  bill  of  righte  of 
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Ihat  ttftta  SM  *' books  uid  papers  of  a  pnblio  ohara^tor,  rotaiiMd  from  their 
proper  emlody,  •  •  •  •  and  forged  bills  or  papers  ";  and  in  that  ease  it  was 
decided  that  whers  a  prosecuting  officer  obtains  a  search  warrant  in  strict 
coaformity  with  law  to  search  the  offioe  of  a  party  in  prison  on  a  charge  of 
forgery,  and  certain  papers  bearing  on  the  question  of  the  party's  gnilt  ars 
foond,  they  may  be  used  in  cTidence  against  him  on  his  trial  without  tIo^ 
lating  his  oonstitntional  right  to  bo  secure  in  his  papers  and  effects  against 
nnreaeonable  search  and  seisnre.  So^  too,  in  ComrnonweaUh  ▼.  Da$ia,  2  Met. 
829,  it  was  decided  that  books  kept  in  relation  to  the  proceedinge  respecting 
a  lottery  are  '*  materials  for  a  lottery  "  within  the  meaning  of  the  Massachu- 
setts statute,  and  may  be  seised  under  a  search-warrant. 

Pkoduotion  ov  Books  akd  Pafbbs  ih  Ciyil  Oasu. — In  all  proceed* 
ings  of  a  purely  civil  character,  a  witness  or  a  party  to  the  action  may  be 
compelled  to  produce  books  or  papers  in  his  possession  or  under  his  control 
to  be  inspected  by  the  opposite  party  and  to  be  used  as  CTidence  on  the 
triaL  By  the  English  Statute  of  14  and  15  Vict,  c  99,  it  is  provided  that 
in  the  courts  of  common  law  an  application  of  either  of  the  litigants,  the 
court  may  compel  the  opposite  party  to  allow  his  adversary  to  inspect  all 
documents  in  the  possession  of  the  former,  and  if  necessary  to  make  copies 
of  them,  in  all  cases  in  which,  previous  to  the  passage  of  that  act,  a  discov* 
sory  might  have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in 
a  oourt  of  equity:  Pollock  on  Power  of  Courts  of  Common  Law  to  compel 
the  Production  of  Documents  for  Inspection,  5.  In  this  country  the  general 
practice  is  to  compel  such  production  by  means  of  a  nApoena  dueea  tecum: 
Martin  t.  WiUiamM,  18  Ala.  190;  Burnham  v.  Morriney,  14  Gray,  226;  74 
Am.  Deo.  676;  Ckapkiin  v.  Brkcoe,  5  Smedes  k  M.  198;  JHurraif  ▼.  BiiUm, 

23  N.  J.  Eq.  212;  Bonesteel  t.  Lyndet  8  How.  Pr.  226;  People  t.  Dyehnan, 

24  flow.  Pr.  822;  Central  NoL  Bank  v.  Arthur,  2  Sweeny,  194;  but  in 
CampibeU  v.  Johntlxm,  S  Del.  Ch.  94,  it  was  held  that  the  production  of  a  docu- 
ment in  possession  of  the  adverse  party  cannot  be  compelled  under  a  ni6- 
fMsna  dnou  tetmn^  instead  of  by  a  cross-bill;  and  in  DvOoe  v.  Braum,  18  Ind. 
Ill,  it  was  decided  that  under  the  statute  of  that  state  a  party  to  an  action 
cannot  be  compelled  by  the  mere  service  upon  him  of  a  nthpana  duces  tecum 
issued  eoB  parte^  to  produoe  his  books  on  the  trial  for  evidence  or  inspection; 
Imt  that  such  production  can  only  be  enforced  by  an  order  which  must  be 
made  by  the  court  or  a  judge  thereof  upon  due  notice  to  the  adverae  party. 
A  similar  decision  was  rendered  in  Trotter  v.  Lalaon,  7  How.  Pr.  261,  but 
that  case  has  been  overruled  by  the  later  New  York  cases  above  cited.  A 
witnees  upon  whom  a  eubpoena  duces  tecum  has  been  served  must  produce  all 
books  and  documents  in  his  possession,  unless  he  has  a  reasonable  excuse  for 
not  doing  so,  of  the  validity  of  which  the  court,  and  not  the  witness,  is  to 
judge:  Chaplain  v.  Briscoe,  6  Smedes  k  M.  198.  A  subpoena  duces  tecum  merely 
commanding  a  party  to  appear  at  a  certain  place  and  time  named  in  the 
writ  and  bring  with  him  a  certain  book,  but  omitting  the  direction  to  tes- 
tify, is  invalid,  and  the  party  refusing  to  obey  it  cannot  be  attached  for 
contempt:  Afurray  v.  Blston,  23  N.  J.  Eq.  212;  but  where  a  witness  is  snb- 
pmnaed,  as  well  to  testify  as  to  bring  his  papers  into  courts  the  party  at 
whose  instancy  the  subpcsna  issues  may  require  the  production  of  the  papers 
without  introducing  the  witness  generally:  Martin  v.  Williams,  18  Ala.  190. 
It  seems  that  this  right  of  discovery  is  limited  to  material  facts  relating  to 
the  party's  own  case,  and  does  not  extend  to  evidence  which  relates  to  his 
adversary's  case:  Pollock  on  Power  of  Courts  of  Common  Law  to  compel  the 
Production  of  Documents  for  Inspection,  14;   Wright  v.  JHoirey,  11  Ex, 
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100s  Cmir9l  4U,AB.O&kr.  TmefUg^Mrd  8L  Mtp  Ook.  SB  How.  Fk.  4ft.  ▲ 
Morfe  will  not  oonp^l  a  pftrty  on  motioo  to  prodvoe  papers,  until  it  oppfw 
that  ho  hat  thorn  nndar  hit  oootrolt  BaU  t.  Yom»(f,  37  K.  H.  U4.  A  oloric 
Ib  a  book  ia  not  booad  to  prodnea  ita  hooka  on  a  mbpooM  dutem  t&atm^  wh«i« 
tfaoy  woro  not  nndor  hit  oontrol,  bat  that  ol  tho  oatfaiert  Btmk  ^  Uiioa  ▼. 
BUlardt  B  Cow.  Utt.  ▲  oorporataon  may  be  compellod  to  prodnoe  books 
and  paport  in  liko  manner  at  if  it  wtro  a  natural  ponons  Cembral  tte,  B.  B, 
Gm  ▼.  Twenty-third  8L  R'y  Co..  63  How.  Pr.  45;  Wfrt^im  ¥.  CatUutemiai  B"w 
^  T.  Co.,  21  Blatchf.  246l  An  attorney  or  a  physician  It  not  boond  to  pro- 
duce bookt  or  papert  containing  priTileged  oonininuicationt  botwoen  him 
and  hit  client  or  patient^  to  be  ntod  at  evidence  on  a  trial:  Pollock  cm  Powor 
of  Court  of  Common  Law  to  compel  the  Production  of  Documentt  for  Innpeo- 
tion,  87;  Btx  t.  Dixon,  3  Burr.  1687;  MoU  r.  Consumer'^  lee  Go,,  62  How.  Pr. 
149,  244;  but  it  it  the  proyinoe  cf  the  court,  and  not  of  an  attorney  anm- 
moned  by  uAfpcma  diueu  Uoum  to  produce  papert  admitted  to  be  in  hia  poa« 
aettion,  to  determina  whether  they  are  privileged  or  not:  MUckdC*  Case,  12 
Abb.  Pr.  249. 

Telegramt  are  not  privileged  oommunications,  but  may  be  oalled  for  and 
giren  in  evidence  whenever,  in  the  opiniou  of  the  court,  they  are  ptxyper 
tettimony  to  promote  the  endt  of  justice;  and  the  telegraph  operator  maj 
be  compelled  to  produce  them:  ITooe^  v.  JUUier,  55  Iowa,  168;  39  Am.  Rep. 
170;  Suue  v.  LUd^field,  58  Me.  267;  Ex  parte  Brown,  72  Mo.  83;  37  Am. 
Rep.  426;  Naiional  Bank  t.  National  Bank,  7  W.  Va.  544;  UnUed  Sttttea  t. 
ButUer,  15  Fed.  Bep.  712;  but  letters  in  the  United  Statet  mail  are  tocnra 
from  tearoh:  Ex  parte  Jaekeon,  96  U.  S.  727.  A  legitlature  or  a  commiaaion 
appointed  by  it  to  make  an  invettigatioa  may  compel  a  witnett  to  produoe 
books  or  papert  before  it:  People  ▼.  Leamei,  5  Hun,  626;  Burnham  ▼.  Mon 
riatey,  14  Gray,  226;  74  Am.  Deo.  676. 


FONTAINB   V.   SOHULENBURG    AND    BOEOKLBR     LUM- 
BER Com?  AN  r. 

1109  ICnnouBZ,  65.] 

DaXAOB  —  MXAflTTBX  OV  AOAIMST  TSNANT  lOB  FaILURB  TO  PaT  TaXKS.  — 

When  a  tenant  tgrees  to  pay  all  taxes  assessed  against  the  land  in  lien 
of  rent,  hit  failure  to  pay  tuch  taxet,  retulting  in  the  ssle  of  the  land 
therefor,  rendert  him  liable  in  damaget  only  for  the  amount  of  unpaid 
tazet^  with  interest  thereon. 

LaHDLOBD  AMD    TUVAMT  —  AOBKBMXMT  BT  TbKANT  TO  PaT  TaXBS  —  IXA- 

BILTTT  or  SuocxssOR.  —  When  a  tenant  oovenants  to  pay  taxet  on  the 
lotted  land  in  lieu  of  rent,  his  tucoestor  in  interett  under  the  tame  leata 
I         it  liable  for  all  taxet  unpaid  at  the  time  the  latter  took  pottettion. 

LUIDLOBD  AJTD  XbNAKT  —  AOBBBMBNT  BT   TbNANT   TO  PaT  TaXBB  —  LbS* 

iob's  Titlb.  —  When  a  leate  from  a  truttee  providet  that  the  tenant 
ahall  bo  liable  for  the  taxet  on  the  letted  land  in  lieu  of  rent^  the  tno- 
eettor  In  interett  of  tuch  tenant  under  the  leate  it  liable  for  all  tazai 
nnpaid  at  the  time  he  to(^  pottettion,  in  an  action  brought  by  ona  hold* 
ing  title  from  tuch  trustee. 
MoBTaAaB— What  Co2I8titutb8.— A  Ooxtbtaiiob  »  Trust  to  proteet 
•nd  save  harmless  the  turetiet  on  a  bond  given  by  the  grantor,  and  bind- 


Oct.  1891.]      FONTAINK  «•  SCHULBNBUBO  ETC.   L.   CO.  649 

ing  til*  Uitor  al  h«r  death  to  pay  a  eartaia  mm  to  the  baira  of  her  da* 
ceased  buBhand,  is  a  mortgage. 
IfoBTOAOs — P088B8810N  AHD  RiHTB,  Who  Enhtlid  TO.  —  ▲  mortgagor  or 
his  heirs  ara  entitled  to  the  possession  and  rents  nntii  the  mortgagee 
antan  for  condition  brokan. 

E.  T.  Farishj  for  the  plaintiffs,  appellants. 
Rttdolph  Schulenburgj  for  the  defendant,  appellant 

Black,  J.  The  plaintiffs  aver  that  they  were  the  owners 
of  lot  98  in  block  81  of  North  St  Louis;  that  the  defendant 
corporation  occupied  the  lot  in  1879  as  their  tenant,  under 
an  agreement  to  pay  the  taxes  assessed  thereon  as  a  rental 
therefor;  that  the  defendant  suffered  and  allowed  the  lot  to 
be  sold  for  the  taxes  of  1879,  am  mounting  to  sixty- four  dol* 
lars,  whereby  they  lost  their  property;  that  the  lot  was  of  the 
value  of  five  thousand  dollars,  and  for  this  amount  they  ask 
judgment  The  court  gave  judgment  for  plaintiffs  for 
$102.07,  the  amount  of  the  taxes  and  interests  thereon,  and 
from  that  judgment  both  sides  appealed. 

The  evidence  shows  that  on  the  10th  of  December,  1842» 
Mary  O.  Smith,  by  her  deed  of  that  date,  conveyed  this  and 
another  lot  to  Major  C.  Cheatam  in  trust  for  Henry  B.  Brick- 
ell  and  Lemuel  Smith,  Jr.  This  deed  states  that  Brickell  and 
Smith  are  bound  as  the  sureties  of  Mary  0.  Smith  on  a  bond 
given  by  her  for  the  use  and  benefit  of  the  heirs  of  Nicholas 
P.  Smith,  for  the  sum  of  $4,815,  due  at  the  death  of  said 
Mary  O.  Smith;  that  owing*  to  the  amount  of  debts  against 
her  the  sureties  will  in  all  probability  have  to  pay  the  bond 
at  her  death;  that  to  indemnify  them  from  pecuniary  harm 
she  conveys  the  lot  to  Cheatam  '*in  trust,  however,  as  afore- 
said, to  the  intent  and  purpose  that  said  Henry  B.  Brickell 
and  Lemuel  Smith,  Jr.,  shall  have  the  possession  of  the  lots, 
and  the  exclusive  control  and  management  of  the  same,  and 
be  entitled  to  all  the  profits  and  rents  arising  from  the  rent  or 
improvement  of  the  said  lot;  and  the  said  Major  G.  Cheatam 
shall,  at  the  death  of  said  Mary  0.  Smith,  or  at  any  time  after 
her  death,  as  the  said  Henry  B.  Brickell  and  Lemuel  Smith, 
Jr.,  may  appoint,  make  and  convey  such  title  as  is  vested  in 
him  by  this  instrument  to  any  person  or  persons  whom  the 
said  Henry  B.  Brickell  and  Lemuel  Smith,  Jr.,  may  design 
oate." 

Brickell  and  Major  Cheatam  married  daughters  of  Mary  O. 
Smith,  and  Lemuel  Smith,  Jr.,  was  her  son.  Lemuel  Smith, 
Jr.,  died  in  1843,  Brickell  died  prior  to  1868,  Mar «  0.  Smitlt 
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died  in  May,  1868,  and  Major  Cheatam  died  in  1878.  The 
plaintiffs  in  this  case  are  not  the  persons  upon  whom  descent 
was  cast  at  the  death  of  Mary  0.  Smith,  as  is  alleged  in  the 
petition,  but  they  are  heirs  of  and  purchasers  from  the  heirs 
of  such  persons.  Between  1855  and  1860,  Major  Cheatam, 
as  such  trustee,  through  his  attorney  in  fact,  leased  the  lot  to 
the  firm  of  Brotherton  and  Dryden  for  a  period  of  fifteen  years, 
the  lessees  agreeing  to  pay  the  taxes  on  the  property  for  the 
use  of  the  same.  This  firm  occupied  the  lot  for  a  lumber 
yard,  and  paid  the  taxes  thereon  until  1864.  The  same  busi- 
ness was  continued  by  the  following  firms  which  succeeded 
each  other  in  the  following  order:  Dryden,  Overstoll,  &  Co.<; 
Dryden,  Wagner,  <fe  Co.;  A.  Boeckler  &  Co.  The  last  firm 
was  succeeded  by  the  defendant  Schulenburg  and  Boeckler 
Lumber  Company,  a  corporation  organized  on  the  12th  of 
February,  1880.  These  several  firms  occupied  the  property 
for  the  same  business,  and  paid  the  taxes  regularly  down  to 
the  year  1879.  The  defendant  corporation  continued  to  use 
the  lot  for  like  purposes.  Mr.  Boeckler,  the  president  of  the 
defendant,  and  a  member  of  the  firm  of  A.  Boeckler  &  Co., 
testified  that  that  firm  occupied  the  lot  in  1879;  that  the 
failure  to  pay  the  taxes  for  that  year  was  due  to  some  over- 
sight; that  the  defendant  paid  taxes  on  the  lot  after  1879; 
that  the  prior  firms  had  paid  the  taxes,  and  that  the  defend- 
ant *' just  went  into  their  shoes." 

In  1881  the  collector  brought  suit  against  the  unknown 
heirs  of  Mary  0.  Smith  to  enforce  the  payment  of  the  taxes 
for  1879.  The  defendants  in  that  case  being  all  non-resi- 
dents, were  notified  by  publication,  and  a  judgment  was  ren- 
dered by  default  for  963.40.  The  property  was  sold  in  1882 
to  one  Mary  Wing  for  9518,  under  an  execution  issued  on  the 
special-tax  judgment. 

1.  Conceding  for  the  present  that  the  defendant  is  liable, 
and  liable  to  these  plaintiffs  as  their  tenant  for  a  failure  to 
pay  the  taxes  for  1879,  the  question  then  arises,  What  is  the 
measure  of  damages?  The  plaintiffs  contend  that  they  should 
have  been  awarded  the  full  value  of  the  lot,  while  the  trial 
court  held  that  they  could  not,  in  any  event,  recover  more 
than  the  amount  of  the  unpaid  taxes  and  interest,  and  hence 
that  court  did  not  pass  upon  the  question  of  the  validity  of 
the  tax  judgment  and  sale  thereunder.  The  averment  of  the 
petition  is,  and  the  evidence  tends  to  show  no  more,  that  the 
defendant  agreed  to  pay  the  taxes  in  lieu  of  rent      Such, 
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then,  is  the  covenant  for  a  breach  of  which  damages  to  the 
full  Talue  of  the  lot  are  demanded. 

Mr.  Sedgwick,  after  alluding  to  Hadley  t.  BaxendaUj  9  Ex. 
841, 18  Jur.  868,  and  subsequent  American  and  English  cases, 
reaches  this  conclusion:  *'That  the  plaintiff  recovers  such 
damages  as  are  proximate  and  natural,  and  that  in  ascertain- 
ing what  are  natural  consequences  we  must  take  into  ac- 
count all  the  circumstances  of  the  case,  including  all  facts 
bearing  on  the  question  which  were  in  the  knowledge  of  both 
parties,  even  though  these  be  such  as  would  not  necessarily, 
without  such  knowledge,  enter  into  it":  1  Sedgwick  on  Dam- 
ages, 8th  ed.,  sec.  149.  From  this  statement  of  the  general 
rule  as  to  the  measure  of  damages  in  case  of  a  breach  of  con- 
tract, it  is  evident  we  must  look  to  its  application  in  particular 
cases  for  a  definite  guide. 

In  Eectpr  etc.  v.  Higgina^  48  N.  Y.  532,  the  tenant  cove- 
nanted to  pay  and  discharge  all  taxes  and  assessments.  Hav- 
ing failed  to  pay  assessments  made  by  the  city  authorities  to 
a  large  amount,  the  lessor  brought  suit  and  was  allowed  to 
recover  the  full  amount  of  the  assessments,  though  he  had  not 
paid  any  part  of  them.  The  covenant,  it  was  held,  was  not 
one  simply  of  indemnity,  but  a  positive  agreement  to  pay  the 
assessments,  and  was  broken  when  the  defendant  neglected 
to  pay  the  taxes.  "  Upon  the  lessees'  neglect  to  pay,  a  cause 
of  action  at  once  accrues  to  the  lessor,  and  he  may  either  pay 
the  tax  and  sue  the  lessee  for  the  amount,  or  may  sue  without 
first  so  paying  it  himself":  Taylor  on  Landlord  and  Tenant, 
8th  ed.,  sec.  399.  Indeed,  it  may  be  stated  as  a  general  rule 
that,  when  the  defendant  contracts  to  pay  a  debt  and  fails  to 
do  so,  the  measure  of  damages  is  the  amount  of  the  debt;  but 
when  the  contract  is  one  of  indemnity  only,  dsAnages  must  be 
sustained  before  a  recovery  can  be  had :  Rector  etc.  v.  Higgins^ 
48  N.  Y.  632;  Ham  v.  HUl,  29  Mo.  275;  Rowsey  v.  Lynch,  61 
Mo.  560. 

The  defendant's  agreement  was  not  one  to  protect  and  save 
plaintiffs  harmless  from  all  the  consequences  that  might  flow 
from  the  non-payment  of  the  taxes.  That  is  not  its  scope, 
object,  or  purpose.  It  was  an  agreement  to  pay  the  taxes 
when  due.  The  amount  to  be  paid  was  fixed  as  soon  as  the 
taxes  were  levied,  and  the  agreement  was  broken  as  soon  as 
they  became  due  and  were  not  paid.  The  plaintiffs,  as  we 
have  seen,  could  have  then  maintained  a  suit  for  the  amount 
of  Um  taxes,  without  first  paying  them;  for  that  amount  be- 
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eame  a  debt»  and  the  damages  are  the  same  ae  allowed  io 
other  oaaes  of  non-payment  of  debts,  namely,  interest 

The  plaintiffs  were  non-residents,  it  is  true,  and  it  does  not 
appear  that  they  had  any  actual  notice  that  these  taxes  had 
not  been  paid;  bat  they  were  boand  to  know  that  taxes  would 
be  levied  annually  on  their  property,  and  that  the  property 
would  be  bound  for  the  payment  of  them.  They  failed  to 
give  the  matter  any  attention;  and  the  defendant  and  the 
firm  of  A.  Boeckler  &  Ca  failed  to  pay  them  by  an  over- 
sight, due  it  would  seem  to  a  change  of  clerks.  We  think  it 
follows  from  what  has  been  said  as  to  the  legal  effect  of  the 
agreement,  that  the  plaintiffs  had  no  right  to  rely  upon  the 
contract  as  one  of  indemnity  in  case  of  a  sale  of  the  property* 

We  are  cited  to  State  v.  Finn,  87  Mo.  312,  as  leading  to  a 
different  result.  That  was  a  suit  against  the  sheriff  for  a 
false  return,  and  is  wholly  inapplicable  to  the  case  in  hand. 
Blood  V.  WUkinSy  43  Iowa,  565,  is  more  in  point.  It  was  held 
in  that  case  that  where  money  is  furnished  to  an  agent  to  pay 
taxes  and  the  agent  fails  to  pay  them,  by  reason  of  which  the 
land  is  lost,  that  the  measure  of  damages  may  be  the  money 
furnished,  with  interest,  or  the  value  of  the  land,  according  to 
circumstances;  that  if  the  land-owner  is  informed  of  hia 
agent's  failure  to  pay  the  taxes,  his  damages  will  be  the  money 
furnished  irith  interest,  but  if  be  has  no  such  knowledge,  and 
the  land  is  lost  solely  through  the  fault  of  the  agent,  then  the 
agent  will  be  liable  for  the  value  of  the  laud.  The  duties  of 
an  agent  intrusted  with  money  to  pay  taxes  are  different  from 
the  duties  of  a  tenant  who  agrees  simply  to  pay  taxes  in  lieu 
of  rents.  In  the  former  case  the  land-owner  has  a  right  to 
rely  upon  his  agent  to  pay  them,  for  it  is  for  that  particular 
purpose  that  Vfte  agent  is  appointed;  whilst  in  the  latter  case 
the  land-owner  must  see  to  it  that  the  taxes  are  paid. 

The  court,  we  conclude,  gave  correct  instructions  as  to  the 
measure  of  damages.  The  question  whether  the  tax  judgment 
and  sale  thereunder  divested  the  plaintiffs  of  their  title  is, 
therefore,  immaterial  in  this  case,  and  the  court  did  not  err  in 
failing  to  rule  upon  that  question. 

2.  The  defendant,  by  its  appeal,  contends  that  it  is  not 
Uable  to  the  plaintiffs  in  any  amount,  and  the  question  under 
this  claim  arises  on  the  refusal  of  the  court  to  give  instmctiooa 
to  the  following  effect: — 

^  1.  Under  the  pleadings  and  the  evidenoe  the  plaintiffii 
eannot  recover. 
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**  2.  The  defendant  eannot  be  held  liable  for  an  j  tax  ae- 
■eased  prior  to  the  time  it  became  incorporated  and  oocupied 
the  lot 

"*  3.  If  the  plaintiffii  acquired  title  by  the  deeds  dated  in 
1883  and  1884,  read  in  eridenee,  then  they  cannot  recover. 

**  4.  If  Mary  O.  Smith  conveyed  the  lot  to  C.  Cheatam  by 
her  deed  of  December  10,  1842,  the  title  so  Tested  in  him  was 
not  affected  by  the  tax  sale.'* 

We  have  already  said  it  was  not  necessary  for  the  trial 
court,  for  any  of  the  purposes  of  this  action,  to  pass  upon  the 
▼alidity  of  the  tax  sale,  and  hence  this  fourth  instruction  was 
properly  refused. 

The  third  instruction  has  no  evidence  to  support  it.  The 
plaintiffs  do  not  claim  alone  under  these  deeds.  For  a  part 
of  their  title  they  claim  by  descent  from  the  heirs  of  Mary  O. 
Smith.  It  is  for  an  undivided  interest  only  that  they  claim 
under  the  deeds.  Besides  this,  the  deed  dated  the  1st  of  July, 
1884,  professes  to  be  in  correction  of  a  prior  deed  from  the 
same  grantors  to  the  same  grantees,  dated  the  4th  of  March, 
1878;  and  the  deed  of  the  9th  of  October,  1883,  was  made  to 
correct  the  acknowledgment  of  a  deed  between  the  same 
parties  dated  April  17,  1879;  and  the  other  one  dated  the 
23d  of  April,  1888,  was  made  to  correct  a  deed  dated  26th 
of  April,  1879.  For  all  the  purposes  of  this  case  these  deeds 
made  in  1883  and  1884  relate  back  to  the  dates  of  the  deeds 
which  they  were  designed  to  correct,  and  the  plaintiffs  are  to 
be  regarded  as  acquiring  the  title  at  the  dates  of  the  original 
deeds.  They  therefore  appear  to  have  been  the  owners  when 
the  taxes  accrued.  At  least  nothing  to  the  contrary  is  shown 
by  the  record,  or  pointed  out  by  counsel. 

As  to  the  second  refused  instruction,  the  evidence  shows 
that  A.  Boeckler  A  Co.  occupied  the  lot  during  and  prior  to 
1879,  and  became  bound  to  pay  the  taxes  for  that  year.  The 
members  of  that  firm  and  other  persons  formed  the  defendant 
corporation  in  February,  1880,  which  was  after  the  taxes  for 
1879  became  due.  But  this  is  not  all.  Boeckler,  the  president 
of  the  defendant,  shows  that  the  several  firms  succeeded  each 
other  in  the  business  and  occupancy  of  the  lot,  and  that  there 
was  some  change  in  the  membership  of  each  firm,  and  he  then 
says  we  just  stepped  into  their  shoes.  From  this  statement 
and  the  general  tenor  of  the  evidence  it  may  be  fairly  inferred 
that  th»defendaiit  assmaed  the  unpaid  debts  of  the  firm,  cei^ 
kainly  such  as  the  payment  of  these  taxes.    It  may  be  true 
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that  In  the  absence  of  this  evidence  the  defendant  would  not 
be  liable  for  these  taxes,  but  in  view  of  this  evidence  the  in- 
struction was  properly  refused.  It  is  really  no  more  than  a 
demurrer  to  the  evidence. 

It  is  again  insisted  that  the  first  refused  instruction  should 
have  been  given,  because  the  plaintiffs  failed  to  show  any  title 
whatever  by  deeds  or  otherwise. 

The  evidence  certainly  tends  to  show  that  the  defendant 
and  the  prior  firms  occupied  the  lot  under  a  written  lease 
from  Cheatam.  Though  the  lease  had  been  lost,  and  was  not 
produced  on  the  trial,  still  the  evidence  of  the  attorney  in  fact 
who  signed  it  is  clear  that  it  was  made  in  the  name  of  Cheatam 
as  trustee.  The  defendant  cannot  and  does  not  dispute  the 
title  of  Cheatam  as  trustee,  and  it  is  enough  for  the  plaintiffs 
to  show  that  they  hold  the  title  conveyed  to  him.  Vot  all  the 
purposes  of  this  case  it  was  not  necessary  for  them  to  go  back 
and  show  title  in  Mary  O.  Smith. 

The  question,  therefore,  is  whether  this  deed  to  Cheatam  in 
trust  conveyed  away  the  whole  title  of  Mary  0.  Smith,  or 
whether  it  is  simply  an  instrument  in  the  nature  of  a  mort^ 
gage.  It  is  clearly  nothing  more  than  a  conveyance  to 
Cheatam  in  trust  to  protect  and  save  harmless  the  sureties 
on  the  bond  given  by  Mary  O.  Smith,  binding  her  at  her 
death  to  pay  over  94,315  to  the  heirs  of  her  deceased  husband^ 
N.  P.  Smith.  The  deed  of  trust  is  in  substance  and  effect  a 
mortgage.  There  has  been  no  sale  under  it,  nor  has  it  ever 
been  foreclosed.  Indeed  it  does  not  appear  that  the  sureties 
ever  paid  a  farthing  on  account  of  the  bond.  Nor  does  it  ap- 
pear that  the  sureties  ever  had  possession  of  the  property. 
Even  if  the  deed  of  trust  is  still  a  subsisting  security,  still  the 
position  of  the  plaintiffs  is  that  of  heirs  of  a  mortgagor,  and 
they  are  entitled  to  possession  and  the  rents  until  the  mort- 
gagee enters  for  condition  broken:  In  r$  Lifs  Au^noJ  Am^rieti^ 
96  Mo.  632.  The  plaintiffs  being  entitled  to  the  rents,  it  must 
follow  that  they  have  a  right  to  recover  the  amount  of  these 
taxes  which  should  have  been  paid  in  lieu  of  rents. 

With  the  conclusions  before  stated,  it  is  unnecessary  to  con* 
sider  the  other  questions  presented  by  the  brieft.  The  jodg* 
ment  is  aflKrmed.    All  concur. 
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Mbasuki  of  Dauaqmb  worn  Brxaor  ov  Coiitbaot:  Sm  boIw  Io  Wmt» 
mrmU.  TeLOo,  t.  Cooper^  10  Am.  St.  R«p.  778-790;  and  Staniom  ▼•  Nem  Tofk 
tie.  Jty  Ckkt  21  Am.  St.  Rapw  121.    At  the  mU  of  the  lot  in  the  prineipttl  oeee 
was  ondeniably  a  reialt  which  followed  natarall j,  not  to  my  ineTitobly,  from 
the  non-payment  of  the  taxes,  the  dooiaion  miut,  we  rappoie^  be  intended 
to  reet  upon  the  ground  that  althoagh  aueh  a  result  was  to  be  ezpeotetl,  it 
should  not,  for  the  purpoee  of  determining  the  lialnlitiea  of  the  parttet,  be 
deemed  to  hare  been  contemplated  by  them,  linoe  the  leatee  had  a  right  to 
rely  upon  the  performance  of  the  duty  here  asenmed  to  be  impoeed  upon  the 
landlord,  to  see  at  hia  peril  that  the  tazee  were  paid.    If  this  Tiew  is  oor- 
root,  it  is  presumably  to  be  regarded  as  a  modification  of  the  usual  rule  as  to 
the  measure  of  damages,  which  is  justified  by  the  special  circumstances  of 
the  case.    Ordinarily,  we  should  think.  It  would  be  held  that  damages  which 
the  party  breaking  the  contract  knows  to  be  a  certain  consequence  of  the 
breaoh,  unless  the  other  party  does  something  to  obviate  that  contequence,  are 
fairly  within  the  contemplation  of  both  of  thonL     We  doubt  if  any  of  the 
oases,  from  Hadley  t,  Baxendale,  9  Ex.  841,  downwards,  lend  any  support 
to  the  doctrine  that  such  damages  are  not  the  natural  and  probable  conse- 
quence of  the  non-fulfillment  of  the  promisor's  agreement.     On  the  coutrary, 
it  will,  we  think,  be  found  that  the  liability  of  the  promisor  has  always 
turned  upon  the  fact  that  the  special  circumstances  which  rendered  a  breach 
of  his  contract  more  serious  than  its  nature  and  terms  would  indicate  were 
not  eommunteated  to  him.     The  defense  that  the  promisee,  by  some  action 
on  his  part,  might  have  prevented  the  resulting  damages,  is  not  open  to  the 
promisor,  except  to  the  limited  extent  that  the  promisee,  when  he  learns 
that  the  contract  has  actually  been  broken,  is  bound  to  use  reasonable  dili* 
genoe  to  keep  down  the  damagee.    To  charge  him  with  any  duty  beyond 
this  would  virtually  amount  to  the  introduction  oi  the  doctrine  of  oontribu* 
tory  negligence  into  the  law  of  contracts.    These  considerations  seem  to  point 
to  the  conclusion  that  the  decision  in  the  principal  case  cannot  be  supported 
as  an  application  of  the  ordinary  rulee  for  determining  the  measure  of  dam* 
ages  for  the  breach  of  a  contract,  and  that  the  essential  point  really  is, 
whether  the  duty  of  the  landlord  to  see  at  his  peril  that  the  taxes  were  paid, 
was  so  peremptory  and  clearly  defined  as  to  create  an  exception  to  these 
rulee.    Considering  the  importance  of  determining  this  point»  it  is  to  be  re> 
gretted  that  the  learned  judge  has  not  thought  fit  to  furnish  any  arguments 
or  authorities  in  support  of  his  position  that  such  a  duty  exists.    The  mere 
fact  that  the  plaintiffs  "were  bound  to  know  that  taxes  would  be  levied  an* 
nually  on  their  property,  and  that  the  property  would  be  bound  for  the  pay- 
ment of  them,*'  does  not  seem  to  bean  adequate  foundation  for  the  tii<«ory. 
It  doee  not  necessarily  follow  that  because  the  landlord  is  bound  to  have  this 
knowledge,  he  is,  under  all  circumstances,  bound  to  see  that  the  taxes  are 
paid.     Such  a  deduction  begs  the  very  question  at  issue,  via.,  whether  in  a 
ease  where  the  tenants  have  an  equal  knowledge  of  the  circumstances,  and 
have  alao  stipulated  to  pay  the  taxes  are  not  chargeable  with  the  duty  here 
imputed  to  the  landlord.     We  are  still  left  to  conjecture  why  the  landlord 
has  not  as  much  right  to  rely  upon  the  performance  of  a  duty  expressly  un* 
dsrfiaken  by  the  tenant^  as  the  tenant  has  to  rely  upon  the  performance  of  a 
■uppoaed  duty  of  the  landlord.     On  the  whole,  therefore,  without  expi 
ing  the  opinion  that  this  decision  may  not  possibly  be  sustained  by 
other  than  those  advanced  by  the  court,  we  think  that  the  interesting  aad 
▼ery  important  question  here  mooted  still  remains  open  to  discussion. 
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Mo«v0AO%  What  C6hbtitotm  a.  — Whersrer  a  eooTeyanoe  or  asrigii- 
OMnt  of  an  Mtate  is  origiiudly  iBtonded  as  m  leenri^  for  mooey*  it  is  alwsyo 
•onndored  in  equity  m  a  mortgigo:  WiloooB  t.  Morrk^  1  Marph.  116;  S  Am. 
Dm.  678;  CompMlT.  ilbdcir,  44 K.  J.  Iq.  244;  6  Am.  8L  B«pw  88B;  BM^. 
PeUt  51  Ark.  486;  14  Am.  8t  Bap.  67.  Thus  a  eonvoyaaoo  of  OOTfeais  <dia*- 
teli  to  a  muaty  oa  a  aota  **  to  hava  aod  to  hold,  ate.,  aatil  ha  shall  beeoma 
relieved  of  aU  iadehtednem,**  ie  a  aiortgAge:  MeKnigkt  r.  Ocrdon,  13  Rick.  Bq. 
222;  94  Am.  Dee.  164.  So  also  is  a  deed  executed  by  a  judgment  debtor  to 
indemnify  egAtnet  loot  one  who  hee  become  liable  aa  replevin  bnil:  Addom  ▼• 
Bhephard,  120  Ind.  69;  And  a  deed  of  tmat  ezeoated  Cor  the  pnrpoee  of  Mcsr- 
ing  a  debts  Ovm  t.  Amiaf  ,  64  Ark.  179;  Tkmptom  ▼.  MwikoM^  81  Or.  171. 
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Btatutk  Of  Fraviw — CoMTBAor  WOK  Manuvaotobhd  0«od% 

When  a  oontraet  ie  for  articlee  coming  under  the  general  daoominatioa 
of  goode,  waree,  and  merohandiee,  the  vendor  being  at  the  same  time  a 
mannfaotorer,  and  a  dcAler  in  them  as  a  merohAnt,  or  so  dealing  haa 
them  mannf  Aotured  for  his  trade  by  others;  And  the  vendee  being  also  a 
mereh&nt  dealing  in  And  purcfaAsing  the  ssme  line  of  goods  for  his  tradeb 
of  which  fact  the  vendor  is  aware,  ths  quantity  required,  and  the  price 
being  agreed  upon,  and  the  goods  contracted  for  being  of  the  sama  gen* 
oral  line  which  the  vendor  manafacturee,  or  has  manufactured  for  his 
general  tnide  as  a  merohant^  requiriag  the  bestowal  of  no  peculiar  oart^ 
or  personal  skill,  or  the  use  of  material,  or  a  plan  of  aonstruotion  diffeiw 
ent  from  that  obtaining  in  the  ordinary  production  of  soch  manufaotnred 
goods  for  the  vendor's  general  stock  in  trade,  the  contract  is  one  of  aals^ 
and  within  the  statute  of  frauds,  although  the  goods  are  not  in  axtstanes 
at  the  time  the  contract  is  made,  but  are  to  be  tiiereafter  made  and 
delivered. 

Statuybs  ot  Anotrkr  Statb,  Adoptioh  or — Prior  Judicial  Covsimoo* 
Tioif .  —  In  adopting  the  statute  of  another  states  or  of  a  foreign  oonntiy, 
it  is  to  be  presumed  that  the  legislature  Adopts  it  as  oonstmed  by  tfaa 
•  courts  of  the  state  or  coantry  from  which  it  is  taken;  but  the  foree  of 
this  presamptton  must  always  depend  upon  the  extent  to  whioh  tha 
terms  of  the  statute  have  acquired  a  known  And  settled  meaning,  and  a 
definite  application  at  the  time  of  its  adoption  in  the  coorts  of  tha  jnriA* 
diction  from  which  It  is  taken,  and  while  soch  oonstmction  has  mora 
weight  than  a  construction  of  the  same  statute  by  tha  courts  of  tha 
country  from  which  it  is  Adopted  suboeqaent  to  its  adoption  elsewhere^ 
yet  it  CAo  never  Amount  to  more  thAn  pursUABive  Authority  as  to  the 
true  intent  And  meaning  of  the  statute,  and  the  proper  application  of 
its  terms;  or  be  permitted  to  prevail  aj^ainst  the  general  policy  of  thn 
laws  and  the  practioe  of  the  country  of  its  Adoption. 

fi.  P.  8faTk%^  for  the  appellants. 
S.  r.  Atten^  for  the  resp  )ndent8« 
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Bracb,  J.  ThiB  is  an  appeal  from  the  Johneoa  oiroait  eoort 
to  the  Kansas  City  court  of  appeals,  certified  here  from  the 
latter  court  on  the  ground  that  the  conclusion  reached  by  that 
court  is  in  conflict  with  the  decision  of  the  St.  Louis  court  of 
appeals  in  Burrell  t.  Highleyman^  83  Mo.  App.  188. 

Plaintiffs'  cause  of  action  set  out  in  the  petition  is:  That 
the  defendants  ordered  and  requested  plaintiffs  to  manufae- 
ture  for  and  furnish  to  them  divers  goods,  wares,  and  merchan* 
dise,  being  boots  and  shoes,  of  which  an  itemised  account,  the 
price  amounting  to  $265.45,  is  filed;  that  plaintiffs  accepted 
said  order,  manufactured  said  goods,  shipped  and  tendered 
them  to  defendants,  who  refused  to  pay  for  them.  The  de- 
fendants' answer  was  a  denial  of  the  material  allegations  ef 
the  petition,  a  plea  of  the  statute  of  frauds,  a  warranty  of 
quality,  and  breach  thereof. 

The  evidence  tended  to  show  that  the  plaintiffb  are  whole- 
Bale  dealers  in  boots  and  shoes  in  the  city  of  Boston,  Massa« 
chusetts,  and  that  they  are  either  themselves  manufacturers  or 
have  manufactured  for  them  their  stoclc  in  trade;  that  the 
defendants  were  retail  merchants  in  Holden,  Missouri;  that 
on  the  Slst  of  May,  1877,  the  defendants  at  Holden  gave  the 
commercial  traveler  and  solicitor  of  plaintiffs  a  verbal  order 
for  the  bill  of  goods  sued  for;  that  the  solicitor  made  a  mem- 
orandum of  the  order  in  writing,  signed  it  himself,  gave  a 
copy  to  the  defendants  and  forwarded  it  to  the  plaintiffs,  who 
thereafter  proceeded  to  have  the  goods  made;  that  on  the 
eighth  day  of  July  the  defendants  wrote  the  plaintiffs  coun- 
termanding the  order,  and  again  on  the  28th  to  the  same 
purport;  on  the  29th  of  July  plaintiffs  replied  to  defendants' 
letter  of  the  8th,  refusing  to  accept  the  countermand,  and  ad* 
vising  the  defendants  that  the  goods  would  be  shipped  at  the 
time  named  in  the  order;  and  on  the  13th  of  August  thej 
shipped  the  goods  addressed  to  the  defendants  at  Holden,  Mia* 
souri,  where  they  arrived,  and  defendants  refused  to  receive 
or  pay  for  them. 

There  was  no  evidence  tending  to  show  that  the  goods  were 
not  of  the  quality  contracted  for;  and  the  defendants  refused 
to  receive  the  goods,  not  on  account  of  defect  in  quantity  or 
quality,  but  for  the  reasons  assigned  in  their  letters  which  was 
a  dissolution  of  their  partnership  in  the  first  letter,  and  the 
excessive  drought  prevailing  in  the  country  curtailing  trade, 
in  their  second. 

The  court  refused  an  instruction  asked  for  by  the  defend* 

▲m.  St.  Rip..  Vol.  XXXIL— 42 


668  Pbatt  v.  Millbb.  [MiBsouii, 

ants  in  the  nature  of  a  demurrer  to  the  evidence,  and  sub- 
mitted the  case  to  the  jury  on  the  following  instruction  for 
the  plaintiffs: — 

"  The  court  instructs  the  jury  that  if  they  believe  frona  the 
evidence  that  the  defendants  ordered  plaintiffs  to  make  and 
furnish  to  them  the  goods  set  out  in  the  petition,  and  that 
plaintiffs  did  commence  to  manufacture  said  goods  on  or 
about  the  time  the  order  was  received,  and  had  a  large  por- 
tion of  said  goods  manufactured  on  the  eighth  day  of  July, 
1887,  when  defendants  countermanded  said  order,  and  that 
plaintiffs  did  manufacture  said  goods  and  deliver  them  to  a 
common  carrier,  directed  to  defendants  at  their  place  of  busi- 
ness, then  the  plaintiffs  must  recover  for  the  price  sued  for." 

The  jury  found  the  issues  for  the  plaintiffs,  and  from  the 
judgment  of  the  circuit  court  thereon,  for  the  price  of  the 
goods  and  interest,  the  defendants  appealed  to  the  Kansas 
City  court  of  appeals,  where  the  judgment  of  the  circuit  court 
was  afiBrmed,  but  the  case  certified  here  for  the  reason  stated. 

1.  Section  2514,  Revised  Statutes,  1879,  provides  that  "  no 
contract  for  the  sale  of  goods,  wares,  and  merchandise  for  the 
price  of  thirty  dollars  or  upwards  shall  be  allowed  to  be  goo<l 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  be -made  of  the  bargain,  and  signed 
by  the  parties  to  be  chfirged  with  such  contract,  or  their  agents 
lawfully  authorized."  This  statute  was  first  enacted  in  this 
state  in  1825  (Laws,  1825,  p.  214),  and,  except  as  to  the 
amount,  is  almost  a  literal  transcript  of  the  English  statute, 
29  Car.  II.,  c.  3,  sec.  17. 

The  question  to  be  determined  in  this  case  is,  whether  the 
contract  in  question  is  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise,  or  a  contract  for  work  and  labor  to  be  done 
and  materials  to  be  furnished.  If  the  former,  it  is  within  the 
statute,  and  the  plaintiffs  cannot  recover.  If  the  latter,  it  is 
not  within  the  statute,  and  they  may.  The  Kansas  City  court 
of  appeals,  in  effect,  held  that  the  contract  belonged  to  the 
latter  class,  and  was  not  within  the  statute,  without  discuss- 
ing the  question,  but  simply  citing  Browne  on  the  Statute  of 
Frauds,  section  808a,  in  support  of  its  conclusion. 

The  whole  question  as  to  when  a  contract  is  to  be  held  to 
belong  to  one  or  the  other  of  these  classes  was  maturely  con- 
sidered and  ably  discussed  in  BurreU  v.  Highleymanf  33  Ma 
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App.  188,  by  the  8t  Louis  court  of  appeals.  The  majority  of 
the  court,  in  an  opinion  delivered  by  Rombauer,  P.  J.,  hold* 
ing,  in  consonance  with  the  ruling  in  Les  t.  Oriffin^  1  Best  ft 
B.  272,  that  ^  when  the  subject-matter  of  a  contract  is  a  chat- 
tel to  be  afterwards  delivered,  then,  although  work  and  labor 
are  to  be  done  on  such  chattel  before  delivery,  the  cause  of 
action  is  goods  sold  and  delivered,  and  the  contract  is  within 
the  statute  of  frauds."  Thompson,  J.,  in  a  dissenting  opin- 
ion, after  reviewing  the  English  cases  from  the  passage  of  the 
act  in  England  until  the  date  of  its  adoption  in  this  state, 
adhered  to  the  construction  placed  upon  the  statute  by  the 
English  courts  prior  to  the  latter  date,  and  by  the  supreme 
court  of  New  York  in  Croohhank  v.  Burrell^  18  Johns.  68,  9 
Am.  Dec.  187,  decided  in  1820,  i.  e.,  *'  that  a  contract  to  de- 
liver at  a  future  day  a  thing  not  then  existing  and  yet  to  be 
made  is  not  within  the  statute."  Or  as  stated  in  the  syUa&tis, 
^  Where  work,  labor,  or  materials  were  to  be  applied  to  the 
chattel  in  order  to  put  it  in  condition  for  delivery  to  the  pur- 
chaser, such  a  contract  is  not  within  the  statute." 

Mr.  Benjamin,  in  his  excellent  treatise  on  sales,  in  entering 
on  a  review  of  the  English  cases,  says:  "  There  have  been 
numerous  decisions,  and  much  diversity  aid  even  conflict  of 
opinion  in  relation  to  the  proper  principle  by  which  to  test 
whether  certain  contracts  are  *  contracts  for  the  sale,'  etc., 
under  the  seventeenth  section,  or  contracts  for  work  and  labor 
done  and  materials  furnished  ":  1  Benjamin  on  Sales,  3d  ed., 
sec.  108-117;  and  concludes  by  saying:  "  In  reviewing  these 
decisions  it  is  surprising  to  find  that  a  rule  so  satisfactory  and 
apparently  so  obvious  as  that  laid  down  in  Les  v.  Oriffin^  1 
Best  A  S.,  272,  in  1861,  should  not  have  been  earlier  sug- 
gested by  some  of  the  eminent  judges  who  had  been  called  on 
to  consider  the  subject,  beginning  with  Lord  Ellenborough,  in 
1814,  and  closing  with  Pollock,  C.  B.,  in  1856.  From  the 
very  definition  of  a  sale,  the  rule  would  seem  to  be  at  once 
deducible  that,  if  the  contract  is  intended  to  result  in  trans- 
ferring for  a  price  from  B  to  A  a  chattel  in  which  A  had  no 
previous  property,  it  is  a  contract  for  the  sale  of  a  chattel, 
and  onless  that  be  the  case  there  can  be  no  sale.  In  several 
of  the  opinions  this  idea  was  evidently  in  the  minds  of  the 
judges.  Btpecially  was  this  manifest  in  the  decision  of  Baji* 
ley,  J.,  in  Atkinson  v.  lieU,  8  Barn.  &  Cr.  277,  and  Tindall,  G. 
J.,  in  OrafUm  v.  Armitage,  L  Com.  B.  336;  but  it  was  not  clearly 
and  distinctly  brought  into  view  before  the  decision  in  Lu  t. 
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Oriffin^  1  Best  ft  8.  272.  The  same  tentatiTB  x»roee88  far 
nYing  at  the  proper  distinctive  test  between  these  two  con- 
tracts has  been  gone  through  in  America,  bnt  without  a  satw- 
factory  result.*'  The  result  of  that  process  in  America^  briefly 
stated  in  a  general  way,  may  be  found  in  the  eighth  Am.  ft 
Bng.  Ency.  of  Law,  page  707,  et  seq. 

In  New  York  the  rule  is  that  if  the  subject-matter  of  the 
transfer  does  not  exist  in  aolido  at  the  time  of  making,  tin 
contract  is  for  work  and  labor,  but  if  it  does  then  exist  the 
contract  is  none  the  less  a  contract  of  sale,  that  work  and  labor 
of  the  vendor  is  to  be  expended  upon  it  before  its  deliTory. 
This  rule  is  founded  upon  the  decision  in  CroohshankY,  BorrsB, 
18  Johns.  68,  9  Am.  Dec.  187,  afterwards  followed  in  Parmmt 
V.  Loueks,  48  N.  Y.  17;  8  Am.  Rep.  517;  Cooke  t.  MiOard,  05 
N.  Y.  352;  22  Am.  Rep.  619;  and  other  cases  based  on  old 
English  decisions,  such  as  Towers  ▼.  Os&oms,  1  Strange,  50C, 
and  Clayton  v.  Andrewe^  4  Burr.  2101. 

In  Cooke  v.  MOXard,  65  N.  Y.  852, 22  Am.  Rep.  619,  decided 
in  1875,  Dwight,  C,  remarks:  ''Were  this  subject  now  open 
to  full  discussion  upon  principle,  no  more  convenient  and 
easily  understood  rule  could  be  adopted  than  that  ennneiated 
in  Lee  t.  Chriffin,  1  Best  <fe  S.  272.  It  is  at  once  so  philosophic 
cal,  and  so  readily  comprehensible,  that  it  is  a  matter  of  8nr« 
prise  that  it  should  have  been  first  announced  at  so  late  a 
stage  in  the  discussion  of  the  statute.  It  is  too  late  to  adopt 
it  in  full  in  this  state.  So  far  as  authoritative  decisions  have 
gone,  they  must  be  respected  even  at  the  expense  of  sound 
principle." 

In  Maryland  in  EicheJherger  v.  McCauley^  6  Har.  A  J.  21S, 
9  Am.  Dec.  614,  decided  in  1821,  the  rule  of  the  earlier  Bng- 
lish  decisions  was  maintained,  Earle,  J.,  in  delivering  the 
opinion  of  the  court,  saying:  **  Whatever  opinion  may  be  en* 
tertained  of  the  true  meaning  of  the  seventeenth  section  of 
the  statute,  the  court  thinks  the  distinction  between  mere  con- 
tracts of  sale  of  goods,  and  those  contracts  for  the  sale  of  goods 
where  work  and  labor  is  to  be  bestowed  on  them  previous  to 
delivery,  and  subjects  are  blended  together,  some  of  which  are 
not  in  the  contemplation  of  the  statute,  has  too  long  prevailed 
to  be  at  this  day  questioned,"  citing  the  English  caoea  of 
Clayton  v.  Andretoe,  4  Burr.  2101,  decided  in  1767,  and  Rm^ 
deau  V.  Wyatt,  2  H.  Black.  68,  in  1792,  in  support  of  the  oon- 
dusion.  In  the  later  case  of  Renich  v.  Long^  27  Md.  188,  the 
ruling  In  EicTielherger  v.  McCanXey^  S  Uar.  ft  J.,  was  affirmed, 
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Bartcl,  J.^  speaking  for  the  court,  saying:  **  Whatever  opinion 
we  might  entertain  on  this  question  if  it  were  presented  for 
•ur  consideration  for  the  first  time,  we  are  not  willing  to  disi- 
tarh  the  rule  established  by  "  that  case^ 

It  will  he  observed  thai  the  rule  of  conatcuolbn  established 
in  these  states  is  net  maintained  in  the  later  case  upon  the 
ground  of  sound  principle,  nor  yet  upon  the  ground  that  the 
courts  were  concluded  by  the  early  English  rulings  made  be- 
fore tlie  statute  was  enacted  in  those  states^  but  upon  the  ground 
that  those  rnlings  h^^ving  received  a  particular  construction 
by  tlieir  own  courts  in  their  early  rulings  they  felt  constrained 
to  maintain  them  to  the  extent  stated,  on  the  principle  of 
9iare  ritfcuif. 

Ill  u.ost  of  the  other  states  where  the  courts  were  not  thus 
fettered,  while  the  rulings  cannot  be  said  to  go  the  length  of 
that  in  Lee  v.  €M^  1  Best.  A  S.  272,  whic^  is  now  the  set- 
tled rule  in  England,  they  trend  in  that  direction;  as  illustrar 
tive  of  Uiis  fact  the  following  ciisea  may  be  cited:  Spencer  v. 
Cnne,  1  Met.  283;  Gardner  v.  Joy, »  Met  177;  Lamb  v.  Orafte^ 
12  Met.  353;  Goddard  r.Bianey,  115  Mass.  450;  15  Am.  Dea 
112;  PUkin  v.  Noyee,  48  N.  H.  294;  2  Am.  Bep.  218;  PreecoU 
V.  Locke,  51  N.  H.  94;  12  Am.  Rep.  55;  Aiwater  v.  Hough^  29 
Conn.  508;  79  Am.  Dec.  229;  Finney  v.  Ap§ar^  31  N.  J.  L. 
266;  Caeon  v.  Oheely,  6  6a.  554;  EdwardM  v.  Grand  Trunk 
Ky  Co.,  48  Me.  379;  Sawyer  v.  Ware,  36  Ala.  675;  Meincke  v. 
Folk,  55  Wis.  427;  42  Am.  Rep.  722;  ^oioo  v.  Sanborn,  21 
Minn.  402.  In  many  of  these  cases  rules  are  laid  down  for 
distinguishing  a  contract  of  sale  from  one  for  work  and  labor 
and  materials,  not  always  harmonious  or  entirely  consistent 
with  each  other,  but  from  which  a  general  rule  may  be  drawn, 
broadly  stated  as  well  in  Browne  on  the  Statute  of  Frauds  as 
elsewhere,  ^  that  if  the  contract  is  e«isentially  a  contract  for 
the  article,  manufactured  or  to  be  manufactured,  the  statute 
applies  to  it;  but  if  it  is  for  the  manufacture,  for  the  work, 
la(>or,  and  skill  to  be  bestowed  in  producing  the  article,  the 
atatute  does  not  apply.  •  •  .  The  true  question  is,  whether 
the  essential  consideration  of  the  purchase  is  the  work  and 
labor  of  the  seller  to  be  applied  upon  his  materials,  or  the 
product  itself  as  an  article  of  trade":   sees.  308,  308a. 

And  within  the  general  scope  of  the  American  authorities 
this  rule  may  be  formulated  determinative  of  the  case  in  hand. 
That,  where  the  contract  is  for  articles  coming  under  the  gen- 
eral denomination  of  goods,  wares  and  uierchaLuiise,  the  ven- 
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dor  being  at  the  same  time  a  manufactarery  and  a  dealer  in 
them,  as  a  merchant,  or,  so  dealing,  has  them  manufactured 
for  his  trade  by  others;  and  the  yendee  being  also  a  merchant 
dealing  in  and  purchasing  the  same  line  of  goods  for  his  trade, 
of  which  fact  the  vendor  is  aware;  the  quantity  required,  and 
the  price  being  agreed  upon,  and  the  goods  contracted  for  be- 
ing of  the  same  general  line  which  the  vendor  manufactures, 
or  has  manufactured  for  his  general  trade  as  a  merchant,  re- 
quiring the  bestowal  of  no  peculiar  care,  or  personal  skill  or 
the  use  of  material,  or  a  plan  of  construction  different  from 
that  obtaining  in  the  ordinary  production  of  such  manufac- 
tured goods  for  the  vendor's  general  stock  in  trade,  the  con- 
tract is  one  of  sale,  and  within  the  statute  of  frauds,  although 
the  goods  are  not  in  aoHdo  at  the  time  of  the  contract,  but  are 
to  be  thereafter  made  and  delivered. 

This  rule  predicated  upon  the  undisputed  facts  of  this  case 
is  within  the  ruling  in  Burrell  v.  Highleyman,  33  Mo.  App.  183, 
by  the  St.  Louis  court  of  appeals,  and  in  conflict  with  the 
conclusion  reached  by  the  Kansas  City  court  of  appeals; 
and,  while  sufficient  for  the  disposition  of  this  case,  it  is 
proper  to  add  generally,  this  being  the  first  time  this  court 
has  been  called  upon  to  pass  upon  this  question  directly, 
that  while  we  adhere  to  the  rulings  heretofore  made  in  ShotUen 
V.  Wood,  57  Mo.  880,  Skrainka  v.  Allen,  76  Mo.  384,  and  Sny- 
der V.  Wabash  etc.  Ry  Co.,  86  Mo.  613,  that  in  adopting 
the  statute  of  another  state,  or  of  a  foreign  country,  it  is 
to  be  presumed  that  the  legislature  adopted  such  statute  as 
construed  by  the  courts  of  the  state  or  country  from  which 
such  statute  is  taken.  Yet  it  is  to  be  remembered  that  the 
force  of  this  presumption  must  always  depend  upon  the  ex- 
tent to  which  the  terms  of  the  statute  have  acquired  a  known 
and  settled  meaning  and  a  definite  application  at  the  time  of 
its  adoption  in  the  courts  of  the  jurisdiction  from  which  the 
statute  is  taken;  and,  while  such  construction  has  more  weight 
than  a  construction  of  the  same  statute  by  the  courts  of  the 
same  country  subsequent  to  its  adoption  in  this  state,  yet  it 
can  never  amount  to  more  than  persuasive  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  appli- 
cation of  its  terms;  or  be  permitted  to  prevail  against  a  plain 
and  obvious  interpretation  of  the  statute  or  countervail  the 
general  policy  of  our  laws  and  practice:  Bndlich  on  Inter- 
pretation of  Statutes,  sec.  371.  ^  The  uniform  inclination  of 
the  courts  of  this  state ''  is  ^*  to  give  the  words  of  this  statute 
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full  effect  and  to  refnse  to  sanction  such  a  latitudinouB  con- 
f<tru(jtion  of  those  words  as  would  give  rise  to  all  the  evils  that 
the  statute  was  enacted  to* prevent'':  DelvetUhal  v.  Jones^  68 
Mo.  46a 

The  construction  by  the  English  courts  of  this  statute  prior 
to  1826  was  not  so  well  known,  definite  and  settled,  nor  its 
application  so  uniform,  that  we  ought  to  be  concluded  by  the 
decisions  of  those  courts  prior  to  that  date,  from  adopting  a 
rule  brought  to  light  by  further  judicial  research,  and  which 
gives  true  force  and  effect  to  the  terms  of  this  statute,  as  does 
the  rule  laid  down  in  Lee  v.  Qnffin^  1  Best  A  S.  272,  and  ap- 
proved by  the  St  Louis  court  of  appeals  in  Burrell  v.  Highley' 
man^  83  Mo.  App.  183.  The  undisputed  facts  in  this  case 
show  that  this  contract  was  a  sale  of  goods,  wares,  and  mer- 
chandise within  the  meaning  of  the  statute,  and  not  being  in 
writing  the  demurrer  to  the  evidence  ought  to  have  been  sus- 
tained. 

The  judgment  of  the  Kansas  City  court  of  appeals  will, 
therefore,  be  reversed  and  the  cause  remanded  to  that  court 
where  judgment  will  be  entered  reversing  the  judgment  of 
the  Johnson  circuit  court     

Sales  —  Rbqoirkmsmts  orTHS  Statuts  ov  Frauds:  See,  generally,  notee 
to  Orookshank  r.  BurreU,  9  Am.  Deo.  188-190,  and  to  PaweUki  ▼.  /Tor- 
grtnrtB^  54  Am.  Rep.  164-170.  Besides  the  oases  from  this  series  oitod  in 
the  opinion  of  the  principal  case,  reference  may  be  made  to  Warren  tie, 
Mfij,  Co,  ▼.  Bolbrook,  118  N.  Y.  686;  16  Am.  St  Rep.  788,  reiterating 
the  doctrine  of  Paraom  ▼.  Loueks,  48  N.  Y.  17;  8  Am.  Rep.  617;  FickeU  t. 
Swi/l,  41  Me.  66;  66  Am.  Deo.  214;  where  it  was  said  that  a  contract  which 
is  for  the  delivery,  and  not  the  manufacture  and  delivery  of  certain  articleii 
is  within  the  statute  of  frands;  and  Ide  t.  SUuUon^  15  Vt  686;  40  Am.  Deo. 
698,  where  the  oonrt  left  undecided  the  point  whether  the  statute  was  ap- 
plicable to  a  ease  in  which  the  goods  were  to  be  delirered  in  the  future,  to 
be  manufactured  by  the  seller,  or  soma  important  alterations  were  to  be 
effected  by  him  before  deliTcry. 

Statutes  or  FoRSiaif  States,  ADOFnoN  ov.— A  statute  adopted  from 
a  stster  state  or  from  England,  which  has  received  a  settled  and  uniform 
oonstmction  by  the  courts  of  the  country  from  which  it  has  been  taken, 
must  be  given  a  similar  construction  by  the  country  adopting  it:  Mumon  ▼. 
HnlUnoeU,  26  Tex.  476;  84  Am.  Dec.  682;  Doawett  t.  Buchanan,  3  Leigh,  866; 
23  Am.  Dec.  280;  WooUey  ▼.  Cade,  64  Ala.  378;  26  Am.  Rep.  711;  Myrick  r, 
Hofieg,  27  Me.  9;  46  Am.  Deo.  583;  Ballance  v.  Rankin,  12  IlL  420;  64  Am. 
Dee.  412;  RU;g  ▼.  Wilton,  13  111.  16;  64  Am.  Dec  419;  Walaon  ▼.  Lane,  62 
N.  J.  L.  660;  Barmort  r.  8iate  Board  f^  Medical  Bxaminert,  21  Or.  301.  In 
NicoUei  NaL  Bank  t.  CUg  Bank,  38  Minn.  86,  8  Am.  St.  Rep.  643,  the  mle 
was  qualified  to  the  extent  of  holding  that  the  intention  of  legislature  to 
adopt  the  construction  of  the  statute  with  the  statute  itself  was  a  presomp* 
feioQ  to  bo  considered  in  connection  with  other  principles  of  construction;  and 
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in  Spokane  €te.  LumberO$.T.  MeCkune^  1  Wuh.  60flt  it  wm  dMteod  tiia 
in  snoh  cases  the  deoisiona  of  another  state  oonetrning  a  statute  oootnrj  te 
ts  plam  import  shoald  not  be  followed,  eepeoiall/ where  tnoh  statute  faaa 
bees  preyioaely  adopted  in  other  states;  and  there  ennstraed  aeoordiag  te 
its  tdrms,  before  its  enaotment  in  the  state  where  It  was  to 
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TRAcnam,  —  Monoir  to  Scr  Asidb  Judomknt  fcir  irregnlaiity  will,  nndar 
the  BCissonri  statate,  be  entertained  if  made  in  the  same  oooit  within 
three  years  from  the  rendition  of  the  judgment. 

JUDOMKNTS — EaiTXEvrr  or. — A  jndf^sMnt  against  several  obligon  on  a 
bond,  one  of  whom  was  dead  when  sait  was  brought,  is  irregnlar,  bnt 
snch  irregnlarity  is  not  sufficient  groand  apon  which  to  vacate  a  jndg« 
ment  regularly  rendered  a*  to  the  other  defendaute  therein. 

JoDOMsiiT!! — Bntxrbtt  OS.  — The  liability  of  defendants  in  a  Judgment  for 
the  payment  of  money,  originating  in  a  Joint  and  sereral  oontraot^  is 
several  in  natare,  and  an  irregularity  in  its  rendition,  as  against  one 
defendant,  furnishes  no  sufficient  reason  to  vacate  the  judgment  regu- 
larly rendered  as  to  the  other  parties  defendant  therein. 

PftACTiGJk  —  MovioN  TO  Vaoults  Jvdqmmbfv  oo  the  ground  that  the  petttioii 
upon  which  it  is  based  does  not  state  faots  sufftoient  to  ooastitate  a 
cause  of  action  cannot  be  interpoeed,  after  the  lapse  of  the  term  at  which 
the  judgment  was  rendered. 

JoDGMRNT  — Ahsmdmknt  Of. — The  oourt  may,  in  affirming  a  judgment 
strike  therefrom  the  name  of  a  party  against  whom  it  was  irregularly 
rendered  because  of  his  death  prior  to  the  commenoemisnt  of  the  aotioOi 

Monks  and  W%Uiam9y  for  the  appellant. 
Evans  and  LovSy  for  the  respondents. 

Barclay,  J.  The  relator,  for  whose  use  and  benefit  this 
action  runs,  is  Ozark  County.  The  cause  is  based  upon  the 
official  bond  of  an  ex-collector,  and  alleged  breaches  tbereo£ 

Touching  such  proceedings  it  is  declared  by  section  882, 
Revised  Statutes,  1889,  that  ''every  suit  brought  upon  such 
official  bond,  to  the  use  of  the  party  aggrieved,  and  every 
judgment  thereon,  shall  be  deemed  the  private  suit  and  judg- 
ment of  the  relator,  in  the  same  manner,  in  every  respect,  as 
if  he  were  the  nominal  plaintiff,  and  such  relator  shall  be  lia- 
ble for  costs  as  other  plaintiffs'':  Same  as  sec.  683  of  1879. 

The  county  is  the  real  party  in  interest  as  plaintiff,  and 
that  fact  brings  the  present  appeal  within  the  revisory  juris- 
diction of  this  court:  Const.  1875,  art.  6,  sec.  12. 

2.  The  matter  presented  for  review  concerns  the  correctness 
of  the  rulings  on  tiie  circuit  upon  two  motions,  filed  some  years 
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• 
after  the  firsi  ju^meiit.    TbeM  notioDS  wera^  by  oensenti 

heard  loc^tbor,  and  the  foUowiag  facta  developed: — 

lo  1887  plaintiff  recovered  judgment  against  defendant 
Tate,  the  coKceUeolor,  and  tba  other  defendants  aa  aureliee 
vfxn  bis  effieiiil  b<mdb  Tbia  judgment  waa  reached  in  doe 
eouiav  i|]oit  pkadbigp  in  ordinary  form,  and  findings  by  a 
leferee  to  wham  the  isaoea  wore  sent  for  trial  by  agreement 
€f  the  parties* 

Ko  motion  tat  new  trial  was  made  by  defendants,  and  tba 
tarm  of  the  jadgment  lapsed  without  any  steps  toward  review- 
ing it. 

At  the  April  term,  1889,  one  of  the  motions  now  under  con* 
ssderation  waa  filed  by  defendants,  by  which  they  seek  to  set 
•side  the  judgment  mentioned,  &r  the  reasons:  h  That  one 
ckf  the  defeodanta,  J.  J.  Piland,  named  tlierein,  was  dead  at 
tbe  time  tba  action  was  instituted;  and  2.  That  the  plain- 
tiff's petition  therein  is  insoffictant. 

Thereupon  the  plaintiff,  next  day,  made  a  motion  to  amend 
tba  judgment  record,  by  striking  out  the  name  of  J.  J.  Piland, 
for  that  he  bad  never  been  served  with  process  in  the  cause, 
being  dead,  and  that  the  entry  of  hia  name  waa  a  misprision 
of  tbe  clerk* 

It  further  appeared  at  the  besaring  of  these  motions,  that, 
ia  the  shsriff*a  return  to  tbe  summons^  no  mention  is  made  of 
eerviee  on  J.  J.  Piland,  but  be  is  therttn  stated  to  be  "not 
Kving."  Plaintiff  concedes  that  he  waa  dead  during  the  pro- 
oecdiiigSv  as  daimed  by  defendants. 

On  this  showing  of  facts  the  trial  court  denied  plaintiff's 
motion  to  amend  the  judgment,  and  sustained  the  defendant's 
flsodon  to  vacate  it  entirely. 

Tbe  plaintiff  exoepted  to  theas  rulings,  and  after  unsuccess- 
fbl  motions  to  correct  them  and  preserving  its  poiuts  for  re- 
view in  due  form,  appealed  to  the  St.  Louis  court  of  appeals. 
That  court  tranaferred  Ab  cause  to  the  supreme  court,  for  the 
leasoa  already  noted. 

We  will  fint  review  defendant'a  motion  to  set  aside  the 
judgmenL  It  is  evidently  predicated  on  the  section  which 
aanctiooa  motiona  to  set  aside  judgments  for  irregularity, 
if  "wade  within  tbree  years  after  the  term  at  which  such 
jmigmMsul  wee  rendered":  Rev.  Stats.  1889,  sec  2235;  same 
aa  Rev.  Stats.  1879,  sec.  8727. 

The  motion  waa  aot  brought  on  by  legal  representatives  of 
the  deceased,  m  tbe  interest  of  his  estate,  but  by  his  co* 
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defendants,  evidenflj  on  the  theory  that  the  judgment  ia  as 
entirety,  and  being  irregular  as  to  the  dead,  must  be  yaoated 
as  to  the  living  defendants  named  in  it 

The  action  is  an  ordinary  one  to  enforce  the  obligation  of  a 
contract,  joint  and  several,  under  our  statates:  Rev.  Stats. 
1889,  sees.  2384-2387.  Plaintiff  saw  fit  to  bring  all  the  de- 
fendants into  one  action,  as  it  plainly  had  the  right  to  do 
(Rev.  Stats.  1889,  sec.  1995),  and  obtained  judgment  aocord* 
ingly,  which  might  lawfully  be  enforced  in  fall  against  any 
one  of  the  defendants  alone,  leaving  him  to  assert  hifl  equity 
to  contribution  against  his  co-obligees. 

The  judgment  was  irregular,  to  say  the  least,  as  against 
J.  J.  Piland,  the  deceased.  He  was  not  served  with  process, 
and  was  reported  **not  living"  by  the  sheriff,  though  the 
effect  of  that  part  of  the  return  we  do  not  now  discuss;  but 
was  the  judgment  on  this  account  irregular  as  against  the 
other  defendants  properly  before  the  court?    We  think  not. 

If  there  is  any  useful  vitality  in  the  code  provisions  touch- 
ing this  subject,  such  irregularity  furnishes  no  good  reason  to 
annul  the  judgment  against  the  live  defendants*  Was  it 
more  than  a  mere  defect  in  form  as  to  them?  Rev.  Stats. 
1889,  sees.  2101,  2117.  Did  it  effect  their  substantial  rights 
upon  the  merits?  Rev.  Stats.  1889,  see.  2100.  Sorely  not 
The  only  basis  for  contending  that  it  did  rests  on  the  sup- 
posed entirety  of  every  judgment  at  law.  There  are  numer- 
ous remarks  scattered  through  our  reported  oases  to  the  eflfoet 
that  such  a  judgment  is  an  entirety,  and  must  stand  or  fall 
compactly  as  to  all  parties  defendant  to  it;  and  some  decis- 
ions rest  squarely  upon  that  proposition:  5mttVs  Adm'r  ?• 
Rollins,  25  Mo.  408;  Hoshinson  y.  AdkinSj  77  Ma  587;  Coss- 
nant  etc,  Ins.  Co.  ▼.  Clover ,  86  Mo.  892;  Pomeroy  ▼•  Artte,  81 
Mo.  419;  but  there  are  also  many  final  rulings  inoonsistent 
with  that  theory  so  broadly  stated. 

It  has  been  frequently  held  that  in  a  collateral  proceeding 
the  fact  that  such  a  judgment  is  void  as  to  one  defBudant  does 
not,  of  itself,  necessarily  vitiate  it  as  to  others:  Lenox  y. 
Clarke,  62  Mo.  115;  Wemeeks  y.  Wood,  68  Ma  862;  HoUan  v. 
Towner,  81  Mo.  860;  WiUiams  y.  fiiicbon,  98  Ma  624;  and  in 
many  cases  where  judgments  at  law  haye  been  questioned  on 
appeal  or  error,  the  results  announced  are  not  in  baimony 
with  the  theory  of  entirety.  Thus  in  Crispon  y.  Hannoivam^  8S 
Mo.  160,  though  it  is  stated  in  a  general  way  that  a  judgment 
is  an  entirety,  the  conclusion  reached  by  this  court  sfariking 
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out  the  name  of  a  party  erroneooslj  joined  ae  defendant  in 
the  circuit  court's  judgment^  and  then  affirming  the  latter 
shows  a  practical  abandonment  of  the  theory.  The  same 
action  had  been  taken  by  this  court  previously  in  Cruehan  ▼• 
Brown,  57  Ma  88,  and  Weil  ▼.  Simmons^  66  Ma  617,  both 
cases  at  law. 

In  the  very  recent  case  of  Kleiber  ▼•  PeopWi  Ry  Co,,  107 
Mo.  240,  an  action  for  damages  for  personal  injuries,  wherein 
there  was  a  judgment  against  both  defendants  on  the  circuit, 
this  court  in  banc,  on  appeal,  affirmed  the  judgment  as  to  one 
defendant,  and  reversed  it  as  to  the  other. 

A  similar  practice  has  been  followed  in  other  instances: 
Westeott  V.  BridweU,  40  Mo.  146;  Huni  v.  Missouri  R.  R.  Co.^ 
89  Ma  607;  La  Eiviers  v.  La  Riviere,  97  Mo.  80;  Rude  v.  MU- 
ehell,  97  Mo.  865. 

We  apprehend  that  the  more  recent  rulings  on  this  point 
give  better  expression  to  the  principles  that  animate  our  code 
of  procedure.  We  believe  the  latter  intended  to  assimilate 
the  treatment  of  judgments  at  law  (when  practicable),  in  the 
particular  under  consideration,  to  that  which  has  always  been 
conceded  to  apply  to  decrees  in  equity  upon  appeal:  Diekerson 
V.  Chrisman^  28  Mo.  141. 

There  may  possibly  be  judgments  which,  owing  to  the 
peculiar  nature  of  the  proceedings  wherein  they  occur,  require 
to  be  treated  as  entireties.  We  are  not  now  called  upon  to 
decide  as  to  that,  and  it  is  better  to  avoid  generalizing  un- 
necessarily. 

Keeping  in  view  the  case  before  us,  we  hold  that  the  liabil- 
ity of  defendants  in  a  judgment  for  the  payment  of  money, 
originating  in  a  joint  and  several  contract,  is  several  in  nature, 
and  that  an  irregularity  in  its  rendition,  as  against  one  de- 
fendant,  furnishes  no  sufficient  reason  to  vacate  the  judgment, 
regularly  rendered  as  to  the  other  parties  defendant  therein. 

8.  Another  ground  of  defendant's  motion  to  vacate  is  that 
the  petition  in  the  case  does  not  state  facts  sufficient,  etc.  If 
that  point  is  well  taken,  it  would  indicate  judicial  error  in 
the  ji^lgment,  but  it  would  not  justify  setting  it  aside  as  ir- 
regular upon  such  a  motion  as  this.  An  erroneous  judgment, 
regularly  reached  in  accordance  with  establiehed  rules  of  pro- 
cedure, cannot  be  reversed  by  such  a  motion  interposed  after 
the  lapse  of  the  term  at  which  it  was  pronounced:  Peake  v. 
Redd,  14  Mo.  79;  Bank  of  U.  S.  v.  Moss,  6  How.  31. 

We  conclude  that  all  the  reasons  assigned  in  defendant's 
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uiotion  iare  iniiiflieii«t»  and  thai  it  ahould  liaTS  besa  Olfi^ 
ruled. 

i.  The  plaintiff'!  notion  to  amend  the  jadgment  by  strik* 
Hif  OQt  the  name  of  J.  J.  Piland  thereiii,  ie  next  to  be  ooof 
ttdered. 

Because  of  the  facts  already  mentionedi  the  court  ahoold 
net  have  included  J.  J.  Piland  amoBg  the  defendants  in  the 
original  judgment  The  latter  was  merely  null  as  to  him, 
though  good  as  to  the  other  defendants;  and  while  the  irreg* 
nlarity  might  haye  been  simply  ignored^  it  was,  ne?erthe]ess, 
competent  for  anyone  interested^  having  a  stand  in  the  litiga- 
tion, to  invoke  the  court's  aid  to  correct  it»  by  striking  out  the 
name  from  the  judgment  In  contemplation  of  law»  it  was 
as  if  never  entered  there,  and  to  strike  it  out  was  to  do  nothing 
more  than  shape  the  form  of  the  record  to  conform  to  the  legal 
truth. 

Under  our  statute  of  amend  men  ts,  this  might  properly  be  . 
done  (in  afiBrmancetof  the  true  judgment),  by  the  trial  court 
ur  by  any  appellate  court  which  the  cause  might  reach  in  due 
course:  Rev.  Stats.  1889,  aea  2101,  same  as  Rev.  Stats.  1879, 
sue.  3570.  The  authority  conferred  by  the  section  cited  has 
nrten  been  exercised  by  this  court,  and  is  an  important  feature 
of  the  present  code  of  civil  procedure.  Its  utility  and  justice 
kiAve  been  recogpnised  in  prior  decisionSi  and  need  not  be  en- 
larged upon  at  this  time:  W4il  v*  SimnumM^  reviewed  in  8 
Cent  L.  J.  840;  Critpen  v.  Amnotm,  86  Mo.  160l 

The  plaintiff's  motion  to  amend  should  have  been  sustained. 

The  final  (M*ders  of  the  trial  court,  relating  to  both  the  mo- 
tions, are  reversed  with  directions  to  overrule  defendant's  mo- 
tion to  vacate  the  judgment,  and  to  sustain  plaintiff's  motion 
to  amend  it,  as  indicated.  All  the  judges  of  this  division 
concur.  __^ 

JuDOMSMTS,  Entirktt  ot.  —  Aa  to  whethcT  a  Jndgmont  Toid  m  to  om 
defendant  is  void  aa  to  all:  See  note  to  8L  John  r.  Hoime^  82  Am.  Dea 
S0i-e07;  HuhniB  r.  Jane9^  6  Tax.  242;  55  Am.  Dea  774;  A|^Wm  t.  RttmaAfi. 
S6  Me.  252;  9Si  Am.  Dea  589;  Martim  t.  WUUanmiH  Miaa  210;  97  Am.  Dea 
456;  liarralton  t.  MeArthtr,  87  Ga.  478;  NMmrg  t.  iTioMibiMr.  29  Okio  St 
G17;  23  Am.  Rep.  769;  Wmehaier  r.  Beardk%  10  Humph.  247;  51  iin.  Dea 
702. 

JuDomEKTs.  —  A  Motion  to  Vagats  a  Judomsnt  for  mere  imgularitiai 
w  errors  in  law  will  not  be  granted  at  a  snbeequent  term:  Atabama  eia  Jtp  Ok 
f.  Bolding,  69  Miia  266;  liO  Am.  St  Rep.  64L 
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Wabbbit  V.  Gabtbllo. 

|1M  MmoUMy  MIL] 

Itionais  WoMiv— BcPAmAra  Bitati.  —  A  dead  to  b  trnalM  af  •  Muriii 
WMna  and  Iwr  iMin  and  mmigm  dots  not  craato  a  wpaiato  aitala  ia 

Stmoio  PuiouiAiroi  of  OoMnuor  to  Covtxt.  —A  oontraot  by  which 
an  owner  for  a  raloable  consideratioii  binds  UmMlf  to  oonvoy  fab  land 
to  another  npon  condition  that  enoh  other  ehall,  within  a  epeoified  tlm^ 
aoeept  hie  offer  and  comply  witii  tho  terns  prepoaed,  anqr  be  epeoiflcmHy 
anraroed* 

Braomo  Pxbiormaiiis  of  CoHTiiAor  to  Conyxt  to  Mabbibd  Wombn  — 
WAirr  ov  Ck>iraiDi&ATioj!i.  ^  A  contract  by  wbich  an  owner  Tolonta- 
rily  and  withont  any  ooniideration  attempU  to  bind  himself  to  make  a 
deed  of  a  tract  of  land  within  a  em  tain  time  to  a  married  woman,  who 
ex^nasly  stipalatea  not  to  bo  booad  by  the  oentraet^  will  not  be  speoifi* 
oally  enforced,  because  of  want  of  oonsidegation  and  of  mntuality  both 
of  obligation  and  of  remedy. 

Basdtw  and  Sehnwrmaeher  and  Q.  W.  Boyu^  for  the  appel« 

J.  A.  ITenderson,  for  the  respondentfl. 

Oaiht,  P«  J.  This  proceeding  was  commenced  in  the  pro- 
bate court  of  St  Louis  County,  seeking  the  specific  perform- 
ance of  an  agreement  alleged  to  have  been  made  February  1, 
1884,  between  plaintiff,  Mary  J.  Warren,  then  and  now  a 
married  woman,  and  William  Mreen,  since  deceased,  whereby 
it  is  claimed  that  the  said  Mreen  agreed  at  any  time  before 
March  1«  1889,  to  convey  to  said  Mary  J.  Warren  certain 
land  lying  in  St.  Louis  County,  upon  the  payment  to  him  of 
two  thousand  dollars. 

The  proceeding  was  originally  commenced  against  Mary 
Ann  Mreen,  the  widow  and  executrix  of  the  deceased;  since 
the  appeal  to  this  court,  Charles  Costello,  her  successor  aa 
administrator  of  the  estate,  has  been  substituted  for  her  in 
the  action. 

The  contract,  which  is  made  the  basis  of  this  proceeding, 
is  in  the  form  of  a  bond,  in  which  the  said  Mreen  binds  him- 
self to  plaintiff,  Mary  J.  Warren,  in  the  penal  sum  of  two 
thousand  dollars,  to  be  void  if  he  should  make  and  deliver  to 
her  a  good  and  sufficient  warranty  deed  for  said  parcel  of 
land.  The  contract  is  signed  only  by  said  Mreen,  and  con- 
tains the  following  provision:  — 

^*Ajid  it  is  further  expressly  understood  and  agreed  that  the 
said  Mary  Warren  is  in  no  way  obligated  to  purchase  said 
lands,  but  that  the  true  intent  and  meaning  of  this  instru- 
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ment  if,  that  tbe  said  Marj  WarreQ,  who  If  now  occnpjing 
faid  lands  under  a  written  lease  for  a  term  of  fifteen  years, 
ending  March  1, 1889,  shall  hereby  and  herein  have  the  privi- 
lege of  parchasing  said  lands  at  any  time  daring  the  oontina- 
anoe  of  said  term  by  paying  to  said  William  Mreen  the  said 
sam  of  two  thousand  dollars,  and  that  upon  payment  of  said 
sum  of  money  within  the  time  specified,  the  said  Mreen  shall 
cause  to  be  made,  executed,  and  delivered  to  her  a  good  and 
sufficient  warranty  deed  therefor." 

The  evidence  disclosed  that  Mrs.  Warren  never  paid  or 
offered  to  pay  any  part  of  the  purchase  price  to  Mreen  in  his 
lifetime;  that  when  Mreen  signed  the  agreement,  she  waa 
already  in  possession  of  the  land  therein  described  under  a 
lease  theretofore  entered  into  between  her  husband  (who  was 
also  her  trustee)  and  Mreen,  dated  June  14,  1883;  that  Mrs. 
Warren  was  in  the  quarry  business;  that  she  had  worked  a 
quarry  on  the  land,  and  had  also  set  out  some  fruit  trees  and 
grapevines  on  a  part  of  it  Against  the  objections  of  defend- 
ant  that  she  was  an  incompetent  witness,  the  plaintiff*,  Mary  J. 
Warren,  was  permitted  to  testify  in  her  own  behalf  in  the  cir- 
cuit court;  that  before  commencing  this  proceeding  she  had 
tendered  Mrs.  Mreen,  who  was  then  acting  as  executrix  of 
deceased,  the  sum  of  two  thousand  dollars,  and  had  demanded 
of  her  a  conveyance  to  the  land.  To  this  action  of  the  court, 
in  permitting  Mrs.  Warren  to  testifyi  an  exception  was  duly 
saved  by  defendant 

In  the  probate  court,  and  again  in  the  circuit  court,  there 
was  a  finding  and  judgment  for  the  plaintiff*,  and  the  case 
has  been  brought  here  on  an  appeal  taken  by  the  represent- 
ative of  the  estate. 

On  behalf  of  the  defendant  it  is  submitted  that  the  court 
below  erred  in  its  judgment,  and  that  no  specific  performance 
of  the  contract  should  have  been  ordered;  because, — 

1.  The  agreement  is  without  consideration  to  support  it; 

2.  The  agreement  lacks  mutuality  of  obligation  and  of  rem- 
edy in  this:  That  Mrs.  Warren  having  been  at  the  time  the 
contract  was  made  (and  ever  since)  a  married  woman,  the 
same  was  not  binding  upon  her,  nor  enforceable  against  her; 

3.  The  contract  lacks  mutuality  by  its  own  terms,  independ- 
ent  of  any  personal  incapacity  of  Mrs.  Warren;  4.  There  was 
also  error  in  permitting  Mrs.  Warren  to  testify  as  a  witnees  in 
her  own  behalf,  inasmuch  as  the  other  party  te  the 
fai  issue  and  on  trial  was  dead. 
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Ab  Mreen  signed  the  bond,  the  statute  of  frauds  consti- 
tutes no  objection  to  the  validitj  of  the  contract.  His  estate 
was  sought  to  be  charged.  The  objection  to  this  contract  is 
much  more  substantiaL  The  .want  of  any  consideration  to 
support  it  and  the  incapacity  of  Mrs.  Warren  to  make  it  are 
urged  against  ik 

Here  the  record  discloses  that  no  part  of  the  purchase- 
money  has  been  paid  or  accepted.  No  consideration  was  paid 
Mreen  for  signing  the  agreement;  it  was  purely  voluntary; 
the  agreement  to  sell  was  no  part  of  the  lease;  it  was  subse- 
quent to  and  independent  of  the  lease;  the  possession  of  the 
land  was  by  virtue  of  the  lease  only,  and  is  referable  to  that 
and  not  to  the  agreement  to  sell:  Emmel  v.  Hayes^  102  Ma 
186,  22  Am.  St.  Bep.  769;  so  that  we  have  here  the  case  of  a 
land-owner  of  his  free-will,  without  any  consideration  there- 
for, attempting  to  bind  himself  to  make  a  deed  to  a  tract  of 
land  to  a  married  woman  at  any  time  during  a  term  of  fifteen 
years  that  she  might  pay  him  two  thousand  dollars. 

There  was  an  attempt  to  show  by  the  evidence  that  Mrs. 
Warren  was  possessed  of  an  estate  in  equity  to  her  sole  and 
separate  use.  The  only  evidence  tending  to  show  this 
was  a  deed  '*to  John  B.  Warren,  trustee  of  Mary  War- 
ren, and  her  heirs  and  assigns."  These  words  were  not 
sufficient  to  create  a  separate  estate.  They  created  a  trust, 
but  not  cuch  a  separate  estate  as  she  could  bind  by  her  con- 
tracts as  if  she  were  sole:  Turner  v.  Shaw^  96  Mo.  22,  9  Am. 
St.  Rep.  319.  Now  it  is  perfectly  clear  that  Mreen  could  not 
have  maintained  specific  performance  against  Mrs.  Warren 
for  two  reasons:  1.  He  expressly  agreed  she  was  not  bound 
by  the  writing;  and  2.  She  was  a  feme  covert. 

'  The  general  rule  requiring  mutuality  of  contract  and  remedy 
in  order  to  enforce  specific  performance  is  not  denied  or  ques- 
tioned by  respondent's  counsel:  Olase  v.  Rowe^  103  Mo.  513; 
Marble  Co.  v.  Ripley^  10  Wall.  339;  but  he  insists  that  this 
case  comes  within  the  equally  well-established  exception  to 
that  rule,  that  where  the  contract  or  agreement  is  unilateral, 
and  by  its  terms  one  party  only  is  to  be  bound,  specific  per- 
formance will  be  enforced  against  that  one. 

The  cases  in  which  the  decree  was  predicated  upon  the  part 
performance  of  the  contract  are  distinguishable  from  the  ques- 
tion now  to  be  decided.  Those  cases  rest  on  a  distinct  equity, 
and  we  may  remark  that  this  court  and  the  courts  generally 
have  held  part  payment  of  the  purchase-money  is  not  soch  m 
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part  perforraanoe  as  will  entitle  the  party  to  a  decree  for  speci- 
fio  performanoe.  That  a  land-owner  may,  for  a  yaluable  eon- 
lideration,  bind  himself  to  convey  his  land  to  another  upon 
eondition  that  such  other  shall,  within  a  specified  time,  accepi 
his  offer  and  comply  with  the  terms  proposed,  is  not  open  to 
question:  Mcutin  ▼•  Orimes,  88  Ho.  478;  Waterman  on  Spe- 
cific Performance,  sec.  200;  Pomeroy  on  Specific  Performance, 
sec.  169. 

Transactions  in  real  estate  to  an  almost  unlimited  extent 
are  daily  founded  upon  this  well*recognized  law.  The  prin^ 
ciple  on  which  this  seeming  exception  is  based  is  that  Vtm 
bond  or  conditional  covenant  to  convey  upon  the  option  of  the 
lessee  or  vendee  is  a  continuing  ofier  on  the  part  of  the  ven- 
dor or  owner,  until  accepted  within  the  time  and  on  the  terms 
limited  in  the  option  and  when  accepted  it  becomes  a  valid 
agreement,  supported  by  mutual  promises  of  competent  pai^ 
ties:  Willard  v.  Tayloe,  8  WalL  657;  Boston  etc.  B.  R.  O^ 
V.  BartletU  8  Cush.  224;  Welckman  v.  Spinh,  6  L.  T.,  N.  & 
885;  (Xd  Colony  R.  R.  Co.  v.  Evans^  6  Gray,  26;  66  Am.  Deo. 
894;  Waterman  on  Specific  Performance,  sec.  200. 

Mr.  Bishop  in  bis  work  on  the  Law  of  Married  Women,  seoond 
volume,  section  260,  discusses  the  point  under  consideration. 
He  says:  ^  But  if  the  agreement  rests  merely  in  mutual  prom- 
ises then  in  principle,  as  the  promise  of  the  married  woman 
is  a  nullity,  it  cannot  constitute  a  consideration  for  the  promise 
of  the  other  party;  therefore,  it  is  void  also  as  to  him.  This 
is  the  true  ground  on  which  proceeds  a  North  Carolina  case  of 
mutual  promises,  followed  by  a  tender  on  the  part  of  the  mar- 
ried woman,  wherein  it  was  held  upon  the  facts  that  she  could 
not  have  a  decree  of  specific  performance  against  the  defend- 
ant who  had  agreed  to  convey  some  property  to  her  separata 
use  ":  Lanier  v.  Ross,  1  Dev,  &  B.  Eq.  89,  40. 

Mrs.  Warren  not  only  gave  no  consideration  for  Mreen's 
promise  to  convey  to  her,  but  she  was  careful  to  stipulate  that 
she  was  in  nowise  bound  to  purchase  the  land.  She  not  only 
was  incapable  of  agreeing  to  purchase,  but  the  bond  carefullj 
exonerates  her  from  ail  liability.  She  now  seeks,  after  the 
death  of  Mreen,  to  obtain  a  conveyance  to  property  which  she 
could  never  have  been  compelled  to  take  had  its  value 
diminished. 

There  is  neither  mutuality  of  obligation  or  remedy;  there 
was  no  consideration  for  the  promise  to  convey;  nothing  was 
paid  toft  the  option.    The  agreement,  therefore,  was  gratnitont 


Ocv.  1891.]    MiLLBB  V.  Mrasouu  Paoifio  B't  Oo.  678 

and  Toluntarj  and  incapable  of  enforcement:  Tucker  ▼•  Barilep 
85  Ma  114;  Story  on  Equity  Jurisprudence,  sec.  793b;  Neef 
▼•  Bedmm^  76  Mo.  195.  The  Judgment  of  the  oirooit  court  if 
reversed,  and  the  cause  remanded  with  directions  to  enter  a 
final  judgment  for  defendant  on  the  merits  and  for  costs. 
All  of  this  division  concur* 

HvBBAXD  Atm  Wm— SiFiLBAn  IfiBTAm  OF  Wiva  —  Vor  Imtsnoas  of 
wovcU  Is  •  wiU  whioh  vfli  make  propaity  oonvejttd  to  b  nsnisd  wobmhi  bar 
aopsmte  eslst^  sea  8mUh  r.  W^Ua,  7  Mel  MO;  89  An.  D«e.  771.  A  bmhs 
riag*  MtUement  axeoatad  by  huabssd  and  wife,  in  trail  by  the  vordi,  **H 
the  nae^  benefit,  and  behoof  of  himself  and  wife  "  does  not  create  a  separats 
eetate  in  the  wife:  Bamdencm  ▼.  /enei,  C  Fla.  490;  63  Am.  Deo.  217. 

Opmufiu  PiBiosM Avoi  of  a  imilateral  eontraol  to  oeoTey  land,  withost 
wmf  vHrtaality  of  vemedy  or  oonsiAenSiMi,  wiii  ant  be  eoferood  ia  eqaityi 
HmmmH^  ▼.  Wmn^  IS  K.  J.  Bq.  124;  90  Anw  Doo.  913;  bat  aneh  a  oo». 
tiMl  will  bo  onfoioed  if  there  it  a  matnaliftj  of  remedy,  an  adequate  eonsidf 
eration,  and  an  anoonditional  acoeptanoe  within  the  time  stipuhited  for  the 
ei^eroiae  of  the  option  to  accept:  (kiemam  r.  Afpliegarikt  68  Md.  21;  6  Am. 
81  Bep.  417;  ITonisa  ▼.  WUUamM,  62  Mioh.  00;  4  An.  81  Rep.  814;  i?eio 
T.  Patit^  93  Ala.  163;  80  Am.  81  B«p.  47;  Bvadfiurd  ▼.  i^oiter,  87  Tenn.  4; 

fToosw- ▼.  S«rT»  31  W.  Va.  783;  Axrrett  ▼.  ifciltiMer,  33  W.  Va.  78a  Tho 
■tatoinent  of  the  consideration  ia  snfficient  if  a  way  be  dearly  pointed  out  for 
determining  the  same,  eren  though  the  precise  character  or  amount  thereof 
bo  left  nnezpressedi  Rot*  t.  Pttros,  17  Col.  5M.  Though  mntnality  of  rean- 
ody  ia  reqniaita,  it  ia  naS  aaaential  that  thero  bo  matnality  oft  iaitfo,  but  it  ia 
eaongh  if  the  matoal  oofoneaooi  |b  praotioablo  whoa  per! ocmanoe  ia  do* 
oroed:  Proton  t.  MwnQtr^  42  Minn.  482.    A  oontract  to  grant  a  right  of  way 

eirer  contignona  tracts  of  land  of  hnsband  and  wife,  reapectiTely,  lacks  ma« 

liality,  aa  it  eaanot  bo  onfotoed  agaiaat  hart  Shenmndooh'  TalU^  A  JLOOk 

t  Jhmkf^  86  Vs.  841 


MiLLRB  V.  MissouBi  Paoifio  Railway  Go. 

(IOt]fWORBZ,W)J 

Ifasns  ASP  Sbbtaiit — Yios-Tsniomu^  LuBtuvr  fob  Hbslisbkob  of.  — 
Whan  a  master  givea  to  hia  aerrant  tho  powor  to  anperinteadt  oontrol. 
and  diroot  other  aerTaata  engaged  in  the  per£ormando  of  a  work,  saoh 
aenrant  fa,  no  matter  what  he  is  called,  aa  to  the  men  ander  him,  a  rioe- 
~  principal,  and  tho  maater  ia  fiable  for  his  negligent  aata  aad  omissiooa 
in  penomnig  hia  ostte^ 

MasKsa  asd  SBaYAiR— -Vioi^FBnKarAU^  wvo  abs.  Am  LuaiurT  worn 
KsQuamcs  of.  —  A  oondnctor  baring  charge  of  a  oonstrnotioii  train, 
and  a  foreman  having  charge  of  a  orew  of  men  engaged  in  oonstraoting 
a  railroad  track,  wHh  power  to  direct  their  movements,  are  both  vioo- 
principals,  and  the  railroad  oompany  is  liable  for  their  negUgaoooreanl^ 
ing  in  tho  death  or  injary  to  any  of  anch  arow. 

MasKsn  and  Ssbvabt— -Niouobnob  of  ViaB-PBUfOiFAL— Mbasvbb  ov 
Damaois.  —  When  the  representatives  of  a  railroad  omployoo  sro  an* 
AH.  Sr.  Bbf.,  You  XXXIL  -a 
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titled  to  recover  for  an  injnryj  reoalting  in  deaths  ooeaaioaed  by  11m 
aeglifi^enoe  of  a  Tioe-principal  of  the  company  in  mnning,  oondnetiii^  or 
managing  any  looomotive  or  can,  the  meaauro  of  damage^  sador  tbo 
Miaaouri  atatate,  ia  five  thoueand  dollara. 

H.  S.  Priest  and  IT.  0.  Herbel^  for  the  appellant. 
8.  P.  Sparksj  for  the  respondeDt 

Black,  J.  The  plaintiff,  the  widow  of  Joshna  Miller,  broagbt 
this  suit  to  recover  damages  for  the  death  of  her  hnsband  who 
was  killed  while  at  work  for  the  defendant  on  its  road  at  a 
point  between  Warrensburg  and  Montserrat. 

The  deceased  was  one  of  a  gang  of  thirty  men,  all  under 
the  direction  and  control  of  Fitzgerald  who  was  their  fore- 
man.    Fitzgerald  and  his  gang  of  men  were  at  work  nusing 
and  ballasting  the  main  track.    A  gravel  traih  composed  of 
some  thirty  loaded  cars  arrived  at  the  place  where  the  men 
were  at  work  in  the  afternoon,  and  it  became  their  duty  to  un- 
load  the  same.    This  was  accomplished  by  the  use  of  a  plow. 
A  wire  cable,  the  length  of  fifteen  or  sixteen  cars,  was  at- 
tached to  the  plow  placed  on  the  rear  car.  The  train  was  then 
cut  in  two,  and  the  other  end  of  the  cable  maJe  fast  to  the 
rear  car  of  the  section  next  the  engine.     The  engine  then 
moved  forward  drawing  the  plow  over  the  stationary  cars. 
This  done,  the  engine  alone  was  used  to  draw  the  plow  over 
the  first  section. 

The  plow  removed  the  bulk  of  the  gravel  only  and  threw 
some  of  it  between  the  cars,  so  that  it  became  the  duty  of  the 
deceased  and  the  men  of  his  gang  to  shovel  the  remaining 
gravel  off  the  cars,  and  to  remove  that  which  fell  between 
them.  On  the  occasion  in  question  the  plow  had  been  drawn 
over  the  rear  section  composed  of  some  fifteen  cars,  and  the 
deceased  and  others  were  on  these  cars  shoveling  off  the  re- 
maining gravel.  The  first  or  unloaded  section  was  then 
backed  up  and  coupled  to  the  second  or  rear  section.  It  then 
became  the  duty  of  the  conductor  to  take  his  entire  train  of 
cars  to  the  Montserrat  siding  so  as  to  clear  the  main  track 
for  other  trains  having  the  right  of  way.  The  conductor  gave 
his  engineer  a  signal  to  move  forward.  It  seems  the  deceased 
was  in  the  act  of  jumping  or  stepping  firom  one  car  to  the 
other  just  as  they  began  to  move,  so  that  the  jar  threw  him 
down  between  the  wheels. 

The  evidence  for  the  plaintiff  tends  to  show  that  the  de- 
ceased was  abfijorbed  in  the  performance  of  his  work,  and  that 
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the  train  was  moyed  without  ringing  the  bell  or  giving  the 
deceaaed  and  those  at  work  on  the  oars  any  warning  what- 
ever. On  the  other  hand,  the  conductor  of  the  train  says  he 
told  Fitsgerald  what  his  orders  were,  namely,  to  take  the 
train  to  Montserrat;  that  he  notified  him  to  move  his  men 
from  the  oars;  that  the  men  were  notified  to  get  off  before  the 
engine  was  coupled  on;  that  he  asked  two  or  three  of  the  men 
if  the  track  was  clear,  and  they  said  it  was;  that  after  the 
men  had  been  notified  to  get  off  he  gave  the  engineer  the  sig- 
nal to  move  ahead.  The  defendant  produced  other  evidenoe 
to  the  effect  that  the  bell  was  rung  a  few  seconds  before  the 
train  started. 

The  plaintiff's  first  instruction  is  as  follows:  **  If  you  find 
that  at  the  time  the  train  was  set  in  motion  by  defendant  the 
deceased's  attention  was  occupied  by  his  work,  and  that  no 
notice  or  warning  was  given  him  of  the  moving  of  the  train 
prior  thereto,  or  at  the  time  of  such  moving,  or  that  if  any 
such  notice  or  warning  was  given  him  it  was  not  of  such  a 
character  as  to  put  a  man  of  ordinary  prudence  and  carSi 
possessed  of  ordinary  acute  senses  of  hearing  and  seeing,  in 
the  circumstances  in  which  deceased  was  placed,  on  his  guard, 
and  that  deceased  did  not  know  that  the  train  was  about  to  be 
moved,  and  that  the  setting  of  said  train  in  motion  by  defend- 
ant was  the  direct  cause  of  the  injury  to  deceased,  and  that 
his  death  was  the  result  of  such  injuries,  then  your  verdict 
should  be  for  the  plaintiff." 

1.  The  defendant  seeks  to  be  relieved  from  liability  in  this 
ease  on  the  ground  that  Miller  lost  his  life  by  the  negligence 
of  a  fellow-servant,  thus  invoking  the  rule  that  the  defendant 
is  not  liable  to  one  servant  for  the  negligence  of  a  fellow-ser- 
vant The  case  made  by  the  evidence  stands  on  other  and 
different  grounds,  as  we  view  it  Where  the  master  gives  to 
a  person  power  to  superintend,  control,  and  direct  the  men 
engaged  in  the  performance  of  work,  such  person  is  as  to  the 
men  under  him  a  vice-principal,  and  it  can  make  no  differ- 
ence whether  he  is  called  a  superintendent,  conductor,  boss* 
or  foreman.  For  his  negligent  acts  and  omissions  in  perform- 
ing the  duties  of  the  master,  the  master  is  liable.  This  prin- 
ciple of  law  has  been  often  asserted  by  this  oourt  and  applied 
under  a  variety  of  circumstances,  as  will  be  seen  from  the 
following  oases:  Broihen  v.  Cariter,  62  Mo.  872;  14  Am.  Rep. 
424;  Gamdy  w.  Videan  Iron  Work$,  61  Mo.  492;  Whakn  ▼. 
OmUmmry  Ohwreh,  62  Mo.  826;  Cook  v.  Hannibal  €te.  R.B.0^. 
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68M0.  897:  Moors  t.  WahaA  tfU.  JPf  duj 85  Mo.  SBS;  Sbspkem^ 
T.  Hanntbfd  etc.  R.  R.  Co.^  86  Mcx  S91;  Aiife  ▼.  ft,  LmtU  «e^ 
JTy  C0.,  88 Md.  860;  AiMtli  t.  Wahcuh  etc  Sfy  Co.,92  Mo.  360; 
I  Am.  St.  Rep.  729;  TeMer^.  £bnnfM  eU.  R.  R.  Oo^  9S  Ma 
79;  DtPyharek  ▼.  Hcmmbei  e§e.  R.  R.  Oe.,  103  Ma  570;  88  Am. 
St.  RefK9(X). 

There  is  no  doobi  but  a  foreman  or  other  repreeentatiTe 
of  the  master  may  oocnpj  a  dual  position;  thai  is  to  say,  he 
may  at  the  same  time  be  a  fellow-aerTant  and  an  agent  or 
representative  of  the  master.  There  are  certain  duties  which 
are  personal  to  ike  master,  and  for  the  non-performance  of 
which  he  is  liable  to  his  servants.  These  duties  may  be  d^- 
^l^ted  to  a  foreman  or  e«ren  to  a  servant,  and  the  master  is 
still  liable  for  their  non-performaaee.  Again,  caess  often  arise 
where  the  master  beeoraes  liable  by  reason  of  the  foot  that  he 
undertakes  by  binMeif  or  through  a  representative  to  do  cer- 
tain things  which  might  have  been  left  to  the  servant  to  per* 
form.  Thue^  where  the  master  provides  suitable  materials  for 
a  staging,  and  intrusts  the  duty  of  erecting  the  structure  to 
the  workmen  as  a  part  of  the  work  which  they  undertake  to 
perform,  he  is  not  liable  for  injuries  resulting  to  one  of  them 
from  the  falling  of  the  staging;  but  if  the  master  undertakes 
to  furnish  the  stage,  he  must  use  due  care  in  its  erection,  and 
if  there  is  negligence  on  his  part  or  on  the  part  of  one  repre- 
senting him  in  that  regard,  he  is  Table  for  injuries  resulting 
to  the  servant  using  the  structure:  Bowen  v.  Chicago  ste»  Bff 
Co.y  95  Ma  277,  and  cases  cited. 

It  is  unnecessary  to  pnrsue  this  inquiry  for  any  of  the  pur- 
poses of  the  case  in  band,  for  it  is.  one  of  the  absolute  duties 
of  the  master  to  use  ordinary  care  to  avoid  exposing  the  ser- 
vant to  extraK)rdinary  risks;  and  it  is  also  the  doty  of  the 
master  to  use  ordinary  care  and  diligence  to  provide  the  ser- 
vant a  safe  place  at  whidi  to  work.  The  master,  by  appoint- 
ing a  foreman  or  other  person  to  superintend  work,  with  power 
to  direct  the  men  under  him  when  and  how  to  do  it,  thereby 
devolves  upon  such  person  the  performanoe  of  those  duties 
personal  to  the  master.  These  principles  of  law  are  illustrated 
in  some  of  the  cases  before  cited,  and  also  in  the  following 
authorities:  Hcmiihal  etc.  R.  R.  Co.  v.  Fox^  81  Kan.  586;  An- 
derson  v.  Bennett,  16  Or.  515;  8  Am.  St.  Rep.  811;  1  Shearman 
and  Redfield  on  Negligence,  4th  ed.,  sec.  205.  If,  therefore, 
the  conductor  had  the  control  of  the  train  and  of  its  mof«^ 
ments,  then  he  was  a  vice-principal.     So  if  the  fore  mas 
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tbe  coaUol  of  ibm  seetioQ-g^g,  and  the  iioirar  to  dureai  Urn 
men  what  to  do  and  wbeo  to  do  it|  lie  was  abo  a  yice-prioei- 
pal.  The  conductor  being  a  Yic^principal,  it  became  hit 
duty  to  give  doe  and  timely  warning  of  hk  intantioa  to  mem 
the  train.  If  he  only  gave  notiee  of  aueb  intended  movemenl 
to  the  ibrenian,  then  it  beeaxne  the  duty  of  the  latter  to  gif« 
the  men  at  work  on  the  care  notice  of  the  intended  moTement 
If  the  negligence  of  either  of  these  persone  caueed  the  dine* 
tor^  then  defendant  is  liable^  unless  it  be  fimnd  that  deceased 
was  guilty  of  contributory  negligence. 

Now,  there  is  an  abundance  of  evidence  upon  whioh  to  sub* 
mit  thia  case  to  the  jury  on  these  principles  of  law;  bat  the 
difficulty  with  the  case  as  it  stands  ia,  that  the  instruction 
given  at  the  request  of  the  plaintiff  utterly  fails  to  make  any 
application  of  them.  It  does  not  require  the  jury  to  find  facte 
which  would  make  the  conductor  or  foreman  a  vice-principal; 
nor  does  it  require  the  jury  to  find  that  the  injury  was  caused 
by  the  negligent  act  or  omission  of  either  of  these  persons; 
nor  is  there  anything  in  the  instruction  given  at  the  request 
of  the  defendant  which  cures  these  defecte.  The  plaintiff's 
instruction  seems  to  have  been  framed  on  the  theory  that  the 
deceased  was  not  an  employee  or  servant  of  the  defendant. 
The  instruction  is  so  clearly  erroneous  that  further  comment 
18  unnecessary.  We  may  say  that  we  have  not  attempted  to 
formulate  instructions,  but  have  attempted  to  stete  principles 
which  should  be  embodied  in  them. 

2.  The  second  instruction  given  at  the  request  of  the  plain- 
tiff fixes  tho  damage  at  the  sum  of  five  thousand  dollars,  no 
Hiore,  no  less;  and  of  this  error  is  assigned.  If  the  plaintiff's 
caae  comes  under  the  second  section  of  the  damage  act,  then 
the  instmctioQ  is  right;  but  if  under  the  third  section,  then  it 
ie  wrong,  lor  the  damages  should  then  be  in  a  sum  not  ex- 
oeeding  five  thousand  dollars. 

The  second  clause  of  the  second  section  relatee  to  passengers 
only,  and  hence  need  not  be  considered  at  this  time.  The 
first  dause,  so  far  as  it  has  any  ap(^cation  to  this  case,  pro- 
videe:  ^  Whenever  any  person  shall  die  firom  any  iigury  re- 
sulting from  at  occasioned  by  the  negligenoe  •  •  •  •  of  any 
efllcer,  agent,  servant,  or  employee  whilst  running,  eonduotiagp 
or  managing  any  locomotive,  car,  or  train  of  ears,  •  •  •  •  tho 
serporation,  individual  or  individuals,  in  whose  emfioy  any 
such  officer,  i^nt,  servant  •  •  •  •  shall  be  at  tho  time  ioeb 
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injurj  is  oommitted  .  .  •  •  ehall  forfeit  and  paj  for  eraiy 
person  •  •  .  •  eo  dying  tlie  earn  of  five  thousand  dollars,"  eto. 

In  the  case  of  SvUivan  ▼.  Mittouri  Pae.  IPy^  97  Ma  118,  wm 
held  that,  where  an  employee  of  a  railroad  company  is  killed 
in  the  manner  and  by  the  means  mentioned  in  the  above- 
recited  portion  of  the  statate,  the  measure  of  the  damage  le 
five  thoasand  dollars,  if  there  can  be  any  recovery  at  all; 
but  that  case  holds  that  the  defenses  of  contributory  n^li- 
gence,  and  that  the  death  was  due  to  the  negligence  of  a 
fellow-servant,  are  open  to  the  defendant  the  same  as  in  oases 
coming  under  the  third  section.  As  that  ruling  is  questioned 
in  this  case,  it  may  be  well  enough  to  review  the  prior  adja- 
dication  upon  this  subject. 

The  first  case  which  came  before  this  court  was  tiiat  of 
Schvliz  V.  Paeific  R.  A.  Co.y  36  Mo.  14.  There  one  servant 
was  killed  by  the  negligence  of  a  fellow-servant  in  running  a 
train,  and  it  was  held  that  the  defendant  was  liable  under 
this  statute.  The  effect  of  that  ruUng  was  to  make  the  stat- 
ute abolish  the  defense  that  the  servant  was  killed  by  the 
negligence  of  a  fellow-servant,  whilst  running  a  locomotive  or 
a  train  of  cars.  So  far  as  Rohback  v.  Pacific  R.  R.  Oo,^  48  Mo. 
187,  has  anything  to  do  with  the  question  in  hand,  it  is  an 
approval  of  the  Schultz  case. 

The  Schultz  case  was  again  approved  in  Connor  v.  Chicago 
etc*  R.  R.  Co.y  59  Mo.  285,  by  a  majority  of  the  court.  Nap* 
ton,  J.,  was  of  the  opinion  that  the  statute  was  not  desigpned 
to  create  any  new  liability,  but  simply  to  extend  a  pre-exist- 
ing responsibility  to  certain  representatives  of  the  injured 
party,  in  case  of  death.  In  that  case,  one  servant  lost  his 
life  by  the  negligence  of  a  fellow-servant  It  was  conceded 
by  Judge  Napton  that  the  company  would  be  liable  if  it  had 
been  guilty  of  negligence,  in  employing  an  unskillful  engi- 
neer, or  in  aUowing  him  to  turn  over  the  engine  to  a  fireman 
who  was  not  qualified  to  manage  it,  and  the  damage  resulted 
from  such  conduct  of  the  engineer  or  fireman.  It  is  not  there 
claimed  by  him  that  the  case  would,  in  either  of  such  events, 
come  under  the  third  section  of  the  damage  act  EBs  whole 
line  of  argument  shows  that  the  case  would  then  have  been 
based  upon  the  second  section,  and  the  damages  would  be 
fixed  at  five  thousand  dollars. 

In  Proctor  v.  Hannibal  etc.  R.  R,  Co.j  64  Mo.  117,  one  ser- 
vant was  killed  by  the  negligence  of  a  fellow-servant  in 
running  a  train,  and  the  widow  brought  suit  to  recover  the 
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penalty  of  five  thousand  dollars.  The  oonrt,  after  referring 
to  the  statute,  states  the  question  to  be  decided  in  these  words: 
^  Whether,  under  the  words  ^  any  person,'  in  said  section,  a 
a  fellow-servant,  whose  death  is  ocoasioned  by  the  negligence 
of  a  fellow-servant,  without  fault  of  the  master,  is  or  was  in* 
tended  to  be  included."  The  question  to  be  decided  was,  it 
will  be  seen,  carefully  stated.  It  was  not  simply  whether  the 
words  ''any  person"  included  a  servant,  whose  death  was 
occasioned  by  the  negligence  of  a  fellow-servant,  but  whether 
the  death  was  so  occasioned  without  fault  of  the  master.  The 
court  first  refers  to  the  rule  of  law  which  exempts  the  master 
from  liability  where  one  servant  is  injured  by  the  negligence 
of  a  fellow-servant,  and  the  conclusion  is  then  reached  that  it 
was  not  the  design  of  the  statute  to  abolish  that  rule,  even  aa 
to  cases  mentioned  in  the  first  clause  of  the  section,  thus,  in 
terms,  approving  the  views  previously  expressed  by  Judge 
Napton.  The  construction  given  to  the  statute  by  the  Proo- 
tor  case  is  still  the  rule  of  this  court.  There  is  not  a  thing  in 
that  case,  or  in  the  prior  cases,  which  gives  any  countenance 
to  the  proposition  that,  in  case  of  the  death  of  an  employee) 
the  action  must  always  be  under  the  third  section. 

The  Proctor  case  refutes  any  such  a  claim;  for  it  proceeds 
upon  the  principle  that  the  second  and  third  sections  were 
not  intended  to  create  an  entirely  new  liability,  but  were  de* 
signed  to  continue  or  transmit  the  right  to  sue,  which  the  in« 
jured  party  would  have  had  had  he  lived.  The  first  inquiry, 
therefore,  in  all  of  these  cases  is,  whether  the  representatives 
of  the  deceased  person  have  any  cause  of  action  at  alL  If  the 
injury  was  the  result  of  negligence  on  the  part  of  the  de- 
ceased, or  was  occasioned  by  a  fellow-servant,  then  there  is 
no  cause  of  action;  but  if  occasioned  by  the  fault  of  a  repre- 
sentative of  the  master,  then  the  master  is  at  fault  and  liable. 
It  being  once  ascertained  that  the  widow,  or  other  represen- 
tatives, have  a  cause  of  action,  the  damages  will  be  five  thous- 
and dollars,  if  the  injury,  resulting  in  death,  was  occasioned 
by  negligence,  "  whilst  running,  conducting,  or  managing  any 
locomotive,  car,  or  train  of  cars";  and  the  fact  that  deceased 
was  an  employee  is  wholly  immateriaL  Neither  the  statute 
nor  the  Proctor  case  can  be  tortured  into  any  other  conclusion* 
They  are  both  plain  enough  on  this  question. 

EUiott  V.  St.  LouU  etc.  R.  R.  Co.y  67  Mo.  272,  was  a  case 
where  an  employee  was  killed  in  consequence  of  the  nse  of 
defective  machinery.    The  case  did  not  come  under  the  first 
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elanse  af  ifas«6eo»d  aeetion^iior  <fid  it  oonia  tin<kr  the0eooiid« 
for  tbe  secoiMl  daim  celates  to  pafltengera  only;  henos  it  was 
properly  held  thst  the  eaee  came  under  the  third  seetioa. 
That  caee  ie  therefoxe  in  perfect  accord  with  what  we  haT0 
«aid.  An  ebeervation  there  made  to  the  efiect  that>  under  the 
Proctor  oaee,  no  action  can  be  maintained  bj  an  emplojee, 
ia  inaccurate  and  raialeadtng,  for  we  have  aeen  the  Proctor 
eaee  does  not  go  to  that  extent  A  defective  tradk  was  alao 
the  ground  of  aotion  in  Flynn  v.  JTatiftM  City  etc  ILR,  Co.^  78 
Me.  195,  47  Am.  Bepw  99,  and  a  defective  oar  conetituted  the 
haeis  of  action  in  PanwM  v.  Miaiouri  Pae.  R^y  Co^  94  Ma  286; 
and  in  HolmsB  ▼.  Hmnibal  etc  E.  R.  Co.,  69  Mo.  586,  the  em- 
ployee was  killed  by  the  nae  of  a  defective  car.  These  cases 
eix%^  tber^ore,  also  in  line  with  what  we  have  said.  It  may 
be  that  the  inaccnrato  expression  used  in  the  Elliott  case  has 
led  to  a  different  result  in  one  or  two  caseSi  but  we  adhere 
to  the  Proctor  case. 

Where,  therefore,  tbe  representotives  of  a  deceased  emplojee 
are  entitled  to  recover,  the  damages  are  fixed  at  five  thousand 
dollars  if  the  injury,  resulting  in  death,  waa  occasioned  bj 
negligence  in  running,  conducting,  or  managing  any  looomc^ 
tive,  car,  or  train  of  oars. 

For  the  errors  in  the  plaintiff's  first  instruction,  the  judg- 
ment must  be,  and  is,  reversed,  and  the  cause  is  remanded* 
All  concur,  

Master  AKD    SERVAlVT^yiCB-PRIKGIPAL — LlABILITT    <V  MAflRR    lUS 

HSGrLiQSNOS  ov.  —  A  local  boBS  who  ia  giyen  authority  to  oontrol  and  direct 
■Mil  and  maahinery  aad  diaoharge  tha  maa  »•  vioa-pnnoipal,  and  tha  ma** 
tar  ia  liabla  f or  hia  DagUgaaae:  Ormoa  ▼.  ifoan^  17  OoLSSi;  SI  Aol  SL 
Rep.  840,  and  nota.  If  tha  negU^nt  aarvanfc  oan  be  fairly  aaid  to  taka  tha 
place  of  the  maater  and  represent  him,  then  he  beoomea  the  vice-principal, 
and  the  master  ia  liable  for  hia  negligent  acta:  OoHorado  etc  B^y  Oo,  y.  Na§^ 
km,  17Cel.501;81  Am.  St.  Rep.  8S6»  and  note.  8«a«ztMidedBiitat«J<iiM« 
V.  /rtma  Oiff^  Co.,  IS  Am.  St  Rep.  456-iSeL 

MAena  amd  SsavAur — ViOK-FBnroizAi%  Railwat  ToKwaua  ov  Ona- 
^■TRUcnoH  IB.  —See  Colorado  etc  ICpCo,T,  Na^loa»  17  06L  601;  SI  Am. St. 
'  Rep.  336,  and  note;  Svteeney  ▼•  Ovjif  etc  R'y  Co.,  84  Tex.  433;  31  Am.  Sfe. 
j  Rep.  7l»  md  note. 

i    Kailhoadb— -CevDvoiom,  mmr  Yioi-PRiiroirAiii  Sea  tOforpiii  Fmc  Jty 
aiti  V.  JkK*»  9S  Ala.  800;  S6  Am.  8L  Rap.  47. 
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Statb  V.  Wabbbot. 

pot  K IMRAIJU,  4n.] 

VtaoBBT  »  Soffiomor  or  Ihdictmxnt.  —  An  indietme&t  tllegiiif  that  th* 
Moued  nttarad  and  pablislied  a  f orgsd  eheok,  kaowing  it  to  be  fbrga^ 
with  intent  to  choat  and  defraud,  ie  snffioient^  elthongh  H  doea  aoi 
allege  the  name  of  the  party  intended  to  be  defrandad. 

VoxoBBT  —  EsuNTiAL  Elviiknt  OK  —  Intent  to  defraud  is  an  eeiential  elo* 
meot  of  the  orime  of  forgery.    It  must  tbereforo  be  alleged  and  prorod* 

FoBOBsr —  BBaoNBOVB  LriTSocixoNi.  — *  Instmotiona  aathorisng  a  oonTio- 
tbn  of  forgery,  hat  wholly  aoiittiag  the  iHao  of  defendant'e  fraodnlMift 
intent^  are  erroneoiub 

ToKovKT — FioriTions  Sionatubks.  —Signing  the  name  of  aflctitioni  per> 
eon,  with  intent  to  defraad,  ie  a  forgery. 

IbBaBBT — Ihpbrfbot  iMFfATiOH  GW  RsAL  SioNATURB. — When  OBO  slgna 
the  name  of  a  person  really  ezieting,  bat  doee  it  eo  imperfectly  or  ioa^ 
onrately  that  anyone  of  ordinary  prudence  would  not  be  deceived  by  it^ 
he  eannot  be  eouTioted  of  forgery;  and  the  question  whether  or  not  the 
attempted  forgery  wm  eo  imperfect  m  to  deceive  a  man  of  ordinary 
pmdenoe^  ie  generally  one  for  the  jniy« 

IF.  O.  Pheizing  and  John  Welbortiy  for  the  appellant. 
Jahm  M.  Woody  attomey-general^  for  the  state. 

Thomas,  J.  Defendant  was  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  seven  years,  by  the  criminal 
court  of  TjaFayette  County,  for  uttering  and  publishing  a 
ibrged  check. 

In  January,  1891,  he  had  in  his  possession  a  check  purport- 
ing to  have  be  drawn  by  Thomas  Scramshey  on  the  Morrison- 
Wentworth  Bank  of  Lexington,  payable  to  B.  W.  Warren  or 
bearer  for  $93,  which  he  asked  two  or  three  men  to  cash,  stat- 
ing that  it  was  drawn  by  Thomas  Stramche.  The  parties  to 
whom  he  presented  it  refused  to  take  it  and  give  him  the 
money  on  it. 

The  evidence  shows  that  a  man  by  the  name  of  Thomas  T. 
Btramche  lived  near  Lexington,  but  no  one  knew  any  person 
by  the  name  of  Thomas  Scramshey.  There  was  evidenoe 
tending  to  prove  the  insanity  of  the  defendant,  a  defense 
which  he  interposed,  and  it  clearly  appeared  in  evidenoe  that 
at  the  time  he  was  trying  to  get  the  money  on  the  check  he 
was  under  the  influence  of  liquor. 

1.  The  fourth  count  of  the  indictment  under  which  defend- 
ant was  found  guilty  avers  that  he  uttered  and  published  the 
(brged  check  knowing  it  to  be  forged,  with  intent  to  cheat  and 
defraud  without  giving  the  name  of  the  party  he  intended  to 
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defraud.  This  if  Buffloient  under  oar  statate:  \SidU  ▼•  PUIVm, 
78  Mo.  49;  State  y.  Rucker,  98  Ma  88. 

2.  But,  while  it  is  not  neoessary  that  an  indictment  i  r 
uttering  a  forged  instrument  should  charge  an  intent  to  de- 
fraud any  particular  person,  yet  the  intent  to  defraud  is  an 
essential  element  of  the  crime,  and  it  must  be  averred  and 
proved:  Eelley's  Criminal  Law  and  Practice,  sec.  728;  3  Green* 
leaf  on  Evidence,  sec.  103;  8  Am.  &  Eng.  Ency.  of  Law,  459. 

In  the  case  at  bar  the  court  in  all  its  instructions  author- 
izing a  conviction  under  the  fourth  count,  wholly  omitted  the 
iRsue  of  defendant's  fraudulent  intent.  This  was  error,  and 
it  was  emphasized  by  the  refusal  of  the  court  to  instruct  the 
jury,  though  requested  by  defendant,  that  before  they  could 
find  him  guilty  they  must  find  that  ^  he  intended  to  defraud 
Bonie  one." 

The  court  erred  also  in  refusing  the  following  instruction 
asked  by  defendant:  "The  court  instructs  the  jury  that  al- 
though you  may  believe  from  the  evidence  that  the  defendant 
made,  forged,  and  counterfeited  the  check  introduced  and  read . 
in  evidence,  and  that  the  defendant  when  he  made,  forged, 
and  counterfeited  said  check  read  in  evidence  intended  to 
make,  forge,  and  counterfeit  a  check  to  resemble  and  be  like 
a  genuine  check  of  the  said  Thomas  T.  Stramke  and  that  he 
attempted  to  pass  said  check  as  a  true  and  genuine  check  of 
said  Thomas  T.  Stramke  and  the  intent  to  injure  and  defraud, 
yet  if  the  jury  further  believe  from  the  evidence  that  said 
check  so  made  and  read  in  evidence  upon  its  face  had  no  re- 
semblance to  a  true  and  genuine  check  of  Thomas  T.  Stramke, 
and  that  said  check  would  not  deceive  or  mislead  a  person  of 
ordinary  understanding  then  there  is  no  forgery  in  this  case, 
and  the  jury  will  find  the  defendant  not  guilty  under  each 
and  every  count  in  the  indictment." 

While  signing  the  name  of  a  fictitious  person,  with  intent 
to  defraud,  is  as  much  a  forgery  as  signing  the  name  of  a  per- 
son actually  existing,  yet  where  the  accused  attempts  to  sign 
the  name  of  a  person  really  existing,  but  does  it  so  imperfectly 
or  inaccurately  that  one  of  ordinary  prudence  would  not  be 
deceived  by  it,  he  cannot  be  convicted  of  forgery:  State  v. 
Covington^  94  N.  C.  913;  55  Am.  Rep.  650,  and  cases  cited; 
Remhert  v.  State,  53  Ala.  4C7;  25  Am.  Rep.  C39;  2  Russell  on 
Crimes,  9th  ed.,  722-724;  Kelley's  Criminal  Law  and  Practice, 
sec.  726. 

The  evidence  clearly  shows  that  Thomas  Stramche  was  well 
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kn^QTi  to  the  p.  /ties  to  whom  defendant  presented  the  check, 
ar  1  that  he  told  them  it  was  drawn  by  Thomas  StramchCi 
bi^  it  appears  the  name  actually  signed  to  it  was  Thomas 
Scramshey,  while  the  indictment  averred  that  the  name  was 
Thomas  Scramskey* 

We  think,  under  this  state  of  facts,  the  court  ought  to  have 
left  it  to  the  jury  to  say  whether  the  attempted  forgery  of  the 
name  of  Thomas  T.  Stramche  was  so  imperfect  and  inaccur- 
ate as  not  to  deceive  a  man  of  ordinary  prudence,  modifying 
the  instruction  so  as  to  apply  the  principle  to  the  uttering  as 
well  to  the  forging  of  the  check. 

The  judgment  is  reversed  and  cause  remanded  for  new 
trial.     All  concur. 

Gantt  and  Macfarlanb,  JJ.,  concur  for  the  reason  set  out 
in  paragraph  2. 

FOROEKT.  —  SurFIOXKNCr  OV  IllDIOT¥B!rT  FOB:  Sea    DOtM  to  ffa$Htt$   ▼• 

RaUtonj  13  Am.  St.  Rep.  381;  StaUT.  Ctobm,  9  Am.  St  Rep.  6a  The  in- 
iliotment  for  forgery  ii  Bufficient  if  it  charges  the  offenee  with  inch  degree 
of  certainty  aa  to  enable  the  court  to  pronounce  a  proper  judgment  in  oase  of 
conviction:  LuUrtU  r.  8taU,  85  Tenn.  232;  4  Am.  St.  Rep.  760,  and  note. 
It  is  not  necessary  to  allege  the  name  of  the  person  intended  to  be  defrauded; 
8t<Ut  ▼.  Cro99,  101  N.  a  770;  9  Am.  St.  Rep.  63. 

FoRGKRT  —  EdSKNTiAL  Elxmbnt  ov  Cbdcb.  —  Tho  aMontial  element  oi 
forgery  consists  in  the  intent  to  defraud:  StaU  t.  ffAeefer,  20  Or.  192;  23 
Am.  St.  Rep.  119,  and  note;  State  ▼.  Crou,  101  N.  C.  770;  9  Am.  St  Rep. 
63,  and  note;  StcUe  t.  Floyd^  6  Strob.  68;  63  Am.  Dec  689,  and  note; 
8taU  T.  Hail,  108  N.  O.  776;  Hawkitu  v.  State,  28  Fla.  863.  See  iIm  ex- 
tended  note  to  Amotd  ▼.  Chsi,  22  Am.  Deo.  306. 

FoKOBaT — SioMiNQ  FiOTiTious  Nakb. — This  qnestion  ia  disousted  in 
the  note  to  Arnold  ▼.  Cof^  22  Am.  Deo.  308.  A  person  charged  with  forging 
a  check  signed  by  a  firm  name  cannot  be  convicted  under  the  California  Penal 
Code,  ieo.  470,  if  there  is  no  firm  by  that  name,  but  is  guilty  of  passing  a 
fictitious  check  and  should  be  prosecuted  under  sec.  476  of  the  Penal  Codet 
PeopU  V.  BlUott,  90  OaL  686. 

FoBiQXBT. — Negissabt  SixiLTTaDBs  See  note  to  ArwM  ▼•  Oo&t,  22 
Deo.  321;  also  note  to  StaU  ▼.  OSodM^ioa,  65  Am.  Rep.  662. 
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Stats  v.  Montgombbt. 

POB  MttMIDBZ,  f  f&.1 

biinui'MMiT — Buwwmasot  or.  —  fHion  a  orim«  may  be  Moiiiiiited  hf 
■ereral  methoda,  the  indjotmoni  may  oharge  tlwt  it  wm  oommtttod  by 
ally  providad  tha  difftfimt  methods  ere  not  iMoneiitent  with  «r  rei^s- 
Dant  to  each  other. 

brDiCTMKifT  lOB  Attkmpt  TO  RoB  —  SuFTicisvoT  ov. — An  indietmeot 
ehargiog  that  the  aocnsed  and  aaother  attempted  to  oommit  robbery  bj 
attempting  to  take  by  foroe  a  ram  of  money  belonging  to  a  oertain  third 
person,  by  Tiolenoe  to  his  person,  and  by  patting  him  in  fear  of  soisa 
immediate  injury  to  hii  person,  is  sufficient  as  charging  an  attempt  to 
robw 

Traver$j  Havens^  Harrington  and  Pepperdine^  for  the  ap- 
pellant 

John  M.  TTood,  atiomey'gensral^  for  the  state, 

Thomas,  J.  The  defendant  was  convicted  of  an  attempt  to 
eommit  robbery,  and  was  sentenced  to  imprisonment  in  the 
penitentiary  therefor  for  two  years  by  the  criminal  coort  of 
Greene  County  in  August,  1891,  and  he  appealed. 

The  only  point  insisted  upon  by  appellant  for  a  reversal  of 
the  judgment  is  the  insufficiency  of  the  indictment 

The  defendant  in  his  brief  says:  '^The  indictment  is  for  an 
attempt  to  rob.  In  an  indictment  for  an  attempt,  the  at- 
tempted offense  must  be  set  out  as  though  the  indictment  were 
for  the  commission  of  the  offense.  Section  8230,  Revised  Stat> 
utes,  1889,  on  which  the  indictment  in  this  case  is  bottomed, 
sets  forth  four  separate  and  distinct  felonies,  either  of  which  con* 
Btitutes  robbery  in  the  first  degree:  1.  Every  person  who  shall 
feloniously  take  the  property  of  another  from  his  person  by 
violence  to  his  person.  2.  Every  person  who  shall  feloniously 
take  the  property  of  another  in  his  presence  and  against  his 
will  by  violence  to  his  person.  8.  Every  person  who  shall 
feloniously  take  the  property  of  another  from  his  person  by 
putting  in  fear  of  some  immediate  injury  to  his  person. 
4.  Every. person  who  shall  feloniously  take  the  property  of 
another  in  his  presence,  and  against  his  will,  by  putting  in 
fear  of  some  immediate  injury  to  his  person.  All  these  can- 
not be  charged  in  one  count.  Each  one  constitates  a  sepa- 
rate and  distinct  offense.  There  is  but  one  count  in  thia 
indictment.  Which  one  of  the  four  offenses  does  it  charge  f 
Or  does  it  not  attempt  to  charge  them  all  in  one  count  7* 
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We  think  this  h  not  the  true  exposition  of  the  statute. 
The  section  cited  does  not  define  four  distinct  felonies,  but 
defines  one  felony  only,  which  may  be  committed  by  several 
ixMtbods.  W&eo  a  crime  may  be  committed  by  several  nwth* 
ode  the  indictment  may  charge  that  it  was  committed  by  all, 
provided  the  different  methods  are  not  inconsistent  with  or 
repugnant  to  each  other:  State  v.  Murphy^  47  Mo.  274;  Stat$ 
▼.  FoMher.  71  Mo.  460;  StaU  v.  PiUman,  76  Mo.  56;  StaU  v. 
Bregard,  76  Mo.  322;  State  v.  FiizHmmone,  80  Ma  236;  Eel- 
ley's  Criminal  Law  and  Practice,  sec.  186;  10  Am.  &  Eng. 
Ency.  of  Law,  599b,  599c,  599d. 

Stripped  of  its  verbosity,  the  indictment  in  this  case  charges 
tbat  the  defendant  and  Ben  Montgomery  attempted  to  com« 
mit  the  crime  of  robbery,  by  attempting  to  take  by  force  $170 
belonging  to  George  C.  Milbnrn,  in  the  latter's  presence,  from 
his  person,  by  violence  to  his  person,  and  by  putting  him  in 
fear  of  some  immediate  injury  to  his  person.  These  aver- 
ments are  not  repugnant  to,  but  perfectly  consistent  with,  each 
other. 

Section  3940,  Revised  Statutes,  1889,  provides  that  ''Every 
person  who  shall  attempt  to  commit  an  offense  prohibited  by 
law,  and  in  such  attempt  sl^all  do  any  act  toward  the  com- 
mission of  such  offetise  but  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted  in  executing  the 
same,"  shall  be  guilty  of  a  crime. 

The  indietment  in  this  case,  after  making  the  averments 
above  set  out,  charges  that  defendant  and  Ben  Montgomery, 
in  the  attempt  toward  the  commission  of  the  crime  of  robbery, 
went  to  the  dwelling-bouse  of  said  Milburn,  armed  with  a 
pistol  and  ax,  broke  down  the  door,  fired  the  pistol  into  the 
boose,  and  demanded  of  said  Milburn  the  said  money  or  they 
would  kill  him,  but  that  they  failed  in  such  attempt  by  being 
frightened  away  by  said  ^'  Milburn  hallooing  murder,"  and 
that  they  were  ''intercepted  and  prevented  in  the  execution 
of  the  same." 

This  is  a  sufficient  averment  of  the  doing  of  an  act  toward 
the  commission  of  a  crime  in  an  attempt  to  commit  it. 

Other  objectiona  to  the  indictment  are  urged  by  defendanti 
but  we  think  they  axe  verbal  criticisms  merely  of  the  phrase* 
tiogy  used,  and  do  not  amount  to  serious  defects  in  the  essen* 
tial  and  substantial  averments  of  the  crime.  The  judgment 
is  affirmed*    All  concur. 
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Ihdiotmxht — SufViQiXHOT  Of.  — >Aa  offuiM  Buij  be  flhirgad  ia  dSMtnaM 
ways  in  different  oonnts  of  th«  indiotoMDt:  8tai€  r,  Ottmmtit  4S  Jjl,  Ana.  ttlg 
8taU  T.  iforyoiH  S5  W.  Va.  260. 

BoMBKY — 8vvncuK0T  OF  TBI  IsDiorMBMi;  —  An  indiotniMit  obuxttf 
that  til*  d«f«ndanfc  did  "willfnlly  and  felonionily,  by  foroa  and  violaoeiw 
lol^"  •to.9  it  anffioient:  8taU  t.  PcUUrton,  42  La.  Ann.  034;  TkomoB  t.  AoC^ 
91  Ala»  M.  Sea  alM>  StaU  r.  Sioffel,  48  Kan.  864»  for  the  anffioianoy  of  in- 
diotmant  diarging  different  degrees  of  robbery.  An  indietmant  for  robbery 
maat  atata  tbat  the  property  waa  taken  from  the  paraon  of  anotheri  to  aay 
that  it  waa  taken  from  him  ia  ineoffioianti  8kgar  ▼•  SkUa^  99  Oa.  MSt  W 
Am.  Daa.  47^  and  note. 


Statb  V.  Houx. 

(100  Kimorai  664.] 

Rapb— Suvfiomrcnr  or  Ivdigtjunt  iok.  —An  indiotmant  for  rape  bhaif^ 
ing  the  aet  of  falonioni  oarnal  knowledge  to  have  been  pommitted  on  m 
oertain  day  with  a  female  ehild  nndar  the  atatntory  age  of  oonaent^  ia 
snffioient^  if  anoh  age  it  stated. 

Kafjl  — Imdiotmbmt  fob  &APa  Chabqzmo  foroa^  and  want  of  oooaeni  naad 
not  allege  the  age  of  the  female^  or  atata  that  tha  waa  oYor  thaatatatocy 
age  of  consent. 

iMDierMSMT — JouTDXR  Of  Fbloviis  iv.  —  Several  diatinot  felonias  may  ba 
eharged  in  the  same  indiotment  when  all  relate  to  the  same  transaction, 
and  admit  of  tha  same  legal  jndgmenti  and  aa  a  rule  tha  proaoontion  will 
not  be  required  to  elaot  on  whioh  oonnt  it  will  prooaed  in  anoh  caae. 

&APB — Byidxhob.  —A  person  on  trial  for  rape  will  not  ba  parmitted  to 
prove  tbat  ha  had  reason  to  belieTo  that  tha  prosaontrix  was^  at  the  tansa 
of  tha  oarnal  knowledge,  over  tha  statutory  age  of  oonsant. 

Bapb — Aai  Of  CUN8BNT  — PuBSBTT. — When  the  atatnta  defining  rapo 
fizaa  the  aga  at  which  tha  female  ia  deemed  inoapaUaof  oonsent^  tha  aol 
of  aamally  and  uuUw  fully  knowing  a  female  under  that  aga  ia  a  rapa^ 
thon.h  she  had  attained  tha  state  of  pnberty. 

Bapb— BviDBMOi  or  Phtsioal  OoRDinoH  Of  Fbicali— Whiv  too  B» 
mcntm,  —  On  a  trial  for  rape  it  ia  competent  to  prora  tha  phystoal  ooodi* 
tion  of  tha  temale  immediately  after  the  ontrage  aa  tandug  to  attabliak 
tha  oommission  of  the  offense,  but  eridenoe  of  bar  oondition  three  m<»ntJw 
thereafter  ia  too  remote^  and  ia  therefore  ioadmissiUa.  Brror  ia  admik* 
ting  it  is,  however,  harmless  whan  the  guilt  of  the  acenaad  ia  dearfy 
established  by  other  evidence,  and  tha  verdict  fizat  tha  lowest  pnniah 
ment  prescribed  by  the  statute. 

Wmrm — £vidbmob  of  Pbbvious  Ikhobalxtt.  —  A  witoeas  aannot  ba 
oompelled  to  testify  to  his  previous  immorali^  when  ioah  tsstiniouy 
does  not  tend  directly  to  prove  soma  issue. 

Wmt B88  —  ImPBOPBB  CR088-BXAM IRATIOB  ~  HAHMfiMB    BbBOB.  ^  Aft  !»• 

proper  oross-ezamination  of  a  person  accused  of  arlma»  from  whioh  ao 
prejudice  or  harm  could  poesibly  raanlti  ia  not  lavarsibla  emr. 
ft4n— AoB  Of  Ck>ir8BNT^  Bdbdbv  of  Psoof.  —On  tha  trial  of  a  paiaoa 
accused  of  oommitting  a  rape  upon  a  girl  nndar  tha  ilatotofy  age  M 
ooDseut,  the  burden  of  proof  is  on  the  prosecution  to  pcova  that  sba 
under  that  age^  but  there  ia  no  preaamptioB  that  iha  bad  MiivaA  aft 
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8.  P.  Sparks^  for  the  appellant 

John  M.  Wood^  €Utomey'generalj  for  the  stateii 

Magtablanb,  J.  Defendant  was  indicted  by  the  grand 
jury  of  Johnson  County  for  an  alleged  rape  upon  Mattie  Siden- 
stricker.  A  .change  of  venue  was  taken  to  Saline  County, 
where  the  case  was  tried  and  defendant  convicted  and  sen* 
tenced  to  five  years'  imprisonment  in  the  penitentiary*  From 
this  sentence  defendant  appeals. 

The  indictment  contains  two  counts,  the  first  charging: 
**  That  Robert  Houx,  late  of  the  county  of  Johnson,  and  state 
of  Missouri,  on  the  eighth  day  of  July,  A.  D.  1889,  at  the 
county  of  Johnston  and  state  of  Missouri,  in  and  upon  one 
Mattie  Sidenstricker,  a  female  child  under  the  age  of  twelve 
years,  to  wit,  of  the  age  of  ten  years,  unlawfully  and  feloniously 
did  make  an  assault,  and  her,  the  said  Mattie  Sidenstricker, 
then  and  there  unlawfully  and  feloniously  did  carnally  know 
and  abuse.'' 

The  second  count  charged  a  rape  on  the  said  Mattie,  on  the 
■ame  day,  forcibly  and  against  her  will. 

The  verdict  of  guilty  was  on  the  first  count,  and  of  not 
guilty  on  the  second. 

Defendant  unsuccessfully  demurred  to  each  count  of  this 
indictment.  The  ground  of  demurrer  on  the  first  count  was 
that  it  failed  to  affirmatively  allege  that  the  complaining  wit- 
ness was  '^  then  and  there  being  "  a  female  child  under  twelve 
years  of  age.  In  other  words,  it  was  not  sufficiently  averred 
that  at  the  time  of  the  alleged  outrage  the  said  Mattie  was 
under  twelve  years  of  age. 

1.  The  liberality  allowed  in  criminal  pleadings  under  our 
practice  act  has  never  been  so  extended  as  to  permit  the 
omission  from  the  indictment  of  a  sufficiently  distinct  charge 
of  every  substantive  fact  necessary  to  constitute  the  offense: 
State  V.  Reakey,  62  Mo.  42;  StaU  v.  Sides,  64  Mo.  888. 

The  first  count  in  the  indictment  is  drawn  under  that  part 
of  section  1253,  Revised  Statutes,  1879,  which  makes  it  a 
capital  offense  to  have  carnal  knowledge  of  a  female  child 
under  twelve  years  of  age,  though  accomplished  without 
force  and  with  the  consent  of  the  victim. 

It  is  very  clear  that  the  age  of  the  child,  at  the  time  of  the 
act,  is  a  fact  upon  which  the  criminality  of  the  act  absolutely 
depends,  and  it  should  therefore  be  clearly  and  definitely 
charged.    Approved  forms  and  precedents  for  indictments  for 
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felonies,  which  it  is  alwajs  safer  for  the  pleader  to  follow, 
after  once  averring  the  tLme  aod  place  of  the  ofifenae,  thei^ 
after  designate  them  by  the  terms  **  then  and  there."  The 
use  of  this  formula  was  not  necessarji  but  was  adopted  for 
convenience.  All  that  is  required  is  a  dear  statement  of  th» 
fact:  StaU  v.  Luke,  104  Mo.  569;  8taU  r.  Steeley^  66  Ma  821; 
27  Am.  Rep.  271;  StaU  v.  Sundheimer,  93  Mo.  318. 

This  count  in  the  indictment  charges  the  act  of  carnal 
knowledge  to  have  been  committed  on  a  certain  day,  and 
with  a  female  child  under  twelve  years  of  age.  There  was  no 
occasion  for  any  purpose  to  repeat  this  allegation. 

2.  The  terdict  being  for  defendant  on  the  second  county 
it  is  unnecessary  to  consider  its  sufficiency.  The  rule  ie^ 
however,  that  the  indictment  for  rape,  charging  force  and 
want  of  consent,  need  not  allege  the  age  of  the  female,  or  state 
that  it  was  over  twelve  years:  2  Bishop  on  Criminal  Proced- 
ure, sec.  954;  Bishop  on  Statutory  Crimes,  sec  846.  The 
cliarge  in  the  second  count  was  sufficient. 

3.  Before  the  trial  commenced,  and  again  at  the  close  of 
the  evidence  in  chief  by  the  state,  defendant,  by  motion,  re- 
quested that  the  prosecuting  attorney  be  required  to  elect 
upon  which  count  of  the  indictment  he  would  proceed. 
These  requests  were  denied,  and  defendant  assigns  as  error 
the  ruling  of  the  court  in  doing  so. 

It  is  insisted  in  the  first  place  that  the  offenses  charged  in 
the  two  counts  are  distinct  and  independent  crimes,  and  re- 
pugnant to  each  other,  and  a  joinder  of  them,  though  in  sep- 
arate counts,  was  improper,  and  for  that  reason  an  eleotioa 
should  have  been  required. 

It  is  the  common  and  approved  practice  in  this  state  to 
charge  in  the  same  indictment  several  distinct  felonies,  when 
all  relate  to  the  same  transaction  and  admit  of  the  same  legal 
judgment:  StaU  v.  Porter,  26  Mo.  206;  StaU  v.  Mallon^  IS 
Mo.  355;  State  v.  MiUer,  67  Mo.  604;  State  r.  Oreen,  66  Ma 
631.  By  section  1253,  rape  is  defined  to  be  either  carnal 
knowledge  of  a  female  child  under  the  age  of  twelve  years,  or 
forcibly  ravishing  a  woman  of  the  age  of  twelve  years  or  up- 
wards. The  two  counts  in  this  indictment  relate  to  the  same 
transaction,  that  of  unlawfully  and  feloniously  having  carnal 
knowledge  of  the  complaining  witness.  The  punishment  for 
each  is  the  same.  The  crimes  charged  are  the  same.  The 
proof  necessary  to  establish  them  alone  differs.  In  such  case 
it  is  *'  usual  to  form  several  counts  for  the  purpose  of  meet- 
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ing  the  evidence  as  it  maj  transpire  at  the  trial ":  1  Bishop 
on  Criminal  Procedure,  see.  446;  State  ▼•  Porter^  26  Mo.  206; 
State  v.  Sutton,  4  Gill,  494;  Bonner  v.  State,  65  Miss.  294. 

4.  Whether  the  state  should  be  required  to  elect  upon 
which  count  in  an  indictment  it  will  proceed  to  trial  is  regu- 
lated in  all  cases  hy  sound  judicial  discretion;  hut  as  a  rule 
no  election  will  be  required  when  the  different  counts  relate 
to  hut  one  transaction,  as  in  this  case:  State  ▼•  Porter,  26  Mo^ 
206;  State  v.  Oreen,  66  Mo.  631;  StaU  v.  MalUm,  76  Mo.  856. 

Defendant  offered,  and  the  court  refused  to  admit,  testimony 
tending  to  prove  that  he  had  reason  to  believe  that  the  prose- 
cutrix was,  at  the  time  of  the  carnal  knowledge,  over  the  age 
of  twelve  years.  We  do  not  think  that  the  court  oommitted 
error  in  this.  **  His  intent  to  violate  the  laws  of  morality  and 
the  good  order  of  society,  though  with  the  consent  of  the  girl, 
and  though  in  a  case  when  he  apposes  he  shall  escape  pun- 
ishment, satisfies  the  demands  of  the  law,  and  he  must  take 
the  oonsequences":  Wharton  on  Criminal  Evidence,  sec.  724; 
SiaU  V.  Griffith,  67  Mo.  287;  Latorenee  v.  Commonwealth^  80 
Gratt.  846;  State  v.  Newton,  44  Iowa,  45. 

6.  Defendant  asked  instructions  based  on  the  theory  that 
this  statute,  by  employing  the  words  ^'female"  and  *^ child," 
meant  to  designate  a  female  who  had  not  arrived  at  the  age 
of  puberty,  and  though  this  girl  was  under  the  age  of  twelve 
years,  if  she  was  in  fact  a  developed  woman,  carnal  knowledge 
of  her  with  consent  was  not  rape  under  the  statute.  These 
instructions  were  refused. 

We  do  not  think  the  designation  **  child  ^  and  ^woman,** 
as  applied  to  females  in  this  section,  were  intended  to  refer  to 
actual  childfaood  and  womanhood  as  generally  understood. 
If  such  had  been  the  intention  no  age  would  have  been  fixed, 
as  it  is  well  known  that  the  age  at  which  womanhood  is 
reached  varies  in  different  females.  To  secure  certainty  and 
avoid  controversies  an  arbitrary  age  of  consent  has  always 
been  designated,  without  reference  to  physical  development. 
Under  statute  of  18  Elizabeth,  a  girl  under  ten  years  was  con- 
elusively  presumed  to  be  incapable  of  consent,  and  it  was 
rape  to  have  carnal  knowledge  of  her  with  or  without  her  con- 
sent: 1  Hale's  Pleas  of  the  Crown,  631.  Like  construction 
has  been  given  the  statutes  of  the  states:  Coatee  v.  State,  50 
Ark.  830,  and  authorities  cited;  People  v.  Gordon,  70  Cal.  467. 

Evidently  the  purpose  of  the  statute  was  to  fix  an  age  in 
the  life  of  females  wben  they  should  be  deemed  incajiable  of 
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consent  to  sexual  intercourse.  It  could  never  have  been  in* 
tended  that  carnal  knowledge  of  a  child  over  twelve  years 
would  not  be  rape,  though  accomplished  with  force  and  with- 
out consent  Such  would  be  the  result  of  the  oonatmction 
insisted  upon  by  defendant. 

Counsel  relies  upon  Blackburn  v.  State^  22  Ohio  St.  110,  to 
sustain  his  theory.  The  statute  of  Ohio  names  three  classes 
of  females  upon  whom  rape  may  be  committed:  A  woman;  a 
female  child;  a  female  child  under  ten  years  with  her  consent. 
The  court  held  that  it  was  at  the  age  of  puberty,  and  not  at 
the  age  of  majority,  that  a  female  ceases  to  be  a  child,  and 
becomes  a  woman  within  the  meaning  of  the  statute.  There 
is  no  similarity  in  the  statutes,  and  this  decision  cannot  be 
used  as  a  gcride  in  the  interpretation  of  the  statute  of  this  state. 

6.  The  court  permitted  witnesses  to  state  the  physical  con* 
dition  and  suffering  of  the  child  from  the  day  the  act  was 
committed  until  some  months  thereafter.  It  was  competent 
to  prove  the  physical  condition  of  the  girl  immediately  after 
the  outrage,  as  tending  to  prove  the  commission  of  the  offense, 
but  evidence  of  her  condition  three  month  thereafter  was  too 
remote  to  throw  any  light  on  the  real  issues  in  the  case.  Its 
only  effect  could  have  been  to  show  an  aggravation  of  the 
offense,  and  excite  abhorrence  in  the  minds  of  the  jury,  and 
thereby  increase  the  punishment  If  there  was  a  suspicion 
of  prejudice  shown  by  the  verdict  we  might  feel  it  our  duty 
to  reverse  the  judgment  for  this  error.  Defendant,  while  tes- 
tifying, confessed  the  sexual  act,  and  thereafter  the  only  issues 
were  whether  the  girl  was  over  twelve  years  of  age,  and  if  so, 
whether  force  was  used.  The  verdict  of  guilty  was  to  the 
first  count,  and  the  finding  necessarily  included  the  finding 
that  the  child  was  under  the  age  of  twelve  years,  and  the  evi- 
dence clearly  established  the  fact  The  verdict  fixed  the 
lowest  punishment  prescribed  by  the  statute,  and  therefore 
the  objectionable  evidence  was  clearly  harmless. 

7.  On  cross-examination  of  the  mother  of  the  prosecutrix, 
defendant's  counsel  undertook  to  require  her  to  answer  in- 
quiries as  to  specific  acts  of  alleged  immorality  commencing 
at  a  period  twenty  years  previous,  and  also  general  questions 
as  to  the  morality  of  her  previous  life.  Defendant  attempted 
to  justify  these  inquiries  on  the  ground  that  they  tended  to 
impeach  the  witness. 

A  witness  should  not  be  required  to  give  snch  testimony, 
when  it  does  not  tend  directly  to  prove  some  issue.     ''And 
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the  reason  Is,  that  everj  man  la  entitled  to  such  a  measure  of 
oblivion  for  the  past  as  will  protect  him  from  having  it  ran* 
Backed  by  mere  volnnteers;  and  aside  from  this  general  sano* 
lion,  if  witnesses  were  to  be  compelled  to  answer  fishing  ques- 
tions as  to  any  scandals  in  their  past  lives,  the  witness-box 
would  become  itself  a  scandal,  which  no  civHised  community 
would  tolerate  **:  Wharton's  Criminal  Evidence,  sec.  472. 

8.  Objection  is  made  to  the  ruling  of  the  court  in  permit- 
ting counsel  for  the  stato,  on  cross-examination  of  defendant 
as  a  witness,  to  question  him  as  to  whether  he  had  not  given 
certain  evidence  in  a  habe€L$  carpus  proceeding  on  a  previous 
CMcasion. 

It  does  not  appear  that  defendant  was  examined  in  chief 
as  to  such  previous  tostimonyi  and  it  was  not  proper  for  the 
Btato  to  cross-examine  him  in  reference  to  it;  but  a  com* 
parison  of  the  testimony  given  on  this  trial,  with  the  testi- 
mony about  which  he  was  examined,  shows  that  they  were 
substantially  the  same,  and  no  prejudice  could  possibly  have 
resulted  from  such  cross-examination. 

9.  The  court  refused  to  give  the  eighth  instruction  asked 
by  defendant  This  instruction  told  the  jury  that  the  law 
presumed  that  Mattie  Sidenstricker  was  on  the  eighth  day  of 
July,  1889,  above  the  age  of  twelve  years,  and  the  burden  was 
on  tbe  state  to  establish  beyond  a  reasonable  doubt  that  she 
was  not  of  that  age  on  said  day. 

As  has  been  said,  the  age  of  the  girl  was  a  material  fact 
to  be  specially  charged  in  the  indictment  and  proved  upon 
the  trial.  The  burden  was  on  tbe  state  to  establish  the  fact, 
but  we  cannot  say  that  there  was  a  presumption  that  the  girl 
was  over  the  age  of  twelve  years.  The  court  did  instruct  the 
jury  that  unless  they  were  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  that  at  the  time  the  defendant  had  sexual 
intercourse  with  the  girl  she  was  under  the  age  of  twelve 
years,  they  should  acquit  on  the  first  count  of  the  indictment. 
The  court  further  declared  in  another  instruction  that  the 
presumption  of  defendant's  innocence  ^^  abides  and  oontinues 
throughout  the  case,"  and  that  they  should  acquit  ^  unless 
the  state  has  established  to  your  satisfaction  beyond  a  rea- 
sonable doubt  that  defendant  is  guilty." 

The  presumptions  declared  in  this  instruction  were  all  thai 
eonld  be  demanded.  They  placed  the  burden  of  proof  on  the 
0Ute^  where  it  belonged. 

After  a  careful  examination  of  the  record,  and  the  elaboratt 
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EDd  exhaustiTe  brief  of  oonnsel  for  defendant,  we  eonelude 
that  there  was  no  error  which  could  have  been  prqndioiml  to 
defendant,  and  the  judgment  is  affirmed.    All  oonoox. 

Rira— IvDiorMnrr— >Aluoatiov  ov  Aob  ev  PaosioimEBL  — >  Am  in- 
dietmoil  for  rttpe  of  a  f Moato  ol  mtaantiiwd  ■§•  will  aot  wiyfyatt  a 
tiom  of  tho  offuue  of  oamal  knowlodgo  wittMmt  hor  ooBMolof  a  i 
Ibo  ago  of  pabortyi  Vf  oratr  t.  ifflole,  54  Ark.  6ea  An  indiotmoot  lor 
sally  knowing  a  f emalo  nndor  f ourtoon  yoan  of  ago,  *'  with  or  withoai  Imt 
oonadnt "  most  allogo  tlio  ago  of  tho  femalot  8iat$  ▼•  Wheat,  68  Yl  67SL 

Rin — iNDionmiT— OoHBBNT.  ^It  ii  not  aoooMary  to  allego  or  proro 
la  a  pfoooeatioB  for  an  ananlt  to  oonunife  npo  upon  a  giri  oador  the 
tory  ago  of  oonaanti  that  tho  aoli  woro  dono  againat  hor  wilL  Wholhar 
oonaantod  or  not  ia  immatorial:  Doob  y.  State,  SI  Noh.  247;  coalra  aao 
WkUAer  ▼.  SUUe,  S  Waah.  06;  aoa  noto  to  MeOt^r.  BtaU,  16  Am.  8t  Bopb 
80;  alao  oztendod  noto  to  9mUk  v.  State,  80  Am.  Doa  864»  86S»  874. 

RAra— Phtbioal  SzaicnrAtnnr  ov  PaoaaoDTBiz — Xnmr  ow  Dilat.  «— 
Upon  a  trial  for  rapo  tho  proaaontion  may  ahow  tho  roanlt  of  a  modioal  •» 
aminatioa  of  thofomala  though  tho  oTaminatioa  did  not  tako  plaoo  for  a  jaar 
aftor  thodato  of  tho  allogod  offonaab  and  tho  offoot  of  tho  dolay  upon  tho  foroo 
of  thia  oridonoo  ia  for  the  Jury:  OommmtweaUk  t.  AUea^  186  Pa.  St.  488. 

Rafb  ov  Cbud  uwaa  Agb  ov  CoHsaiiT — P0BniR;^Sivaor  ovi  Soo 
oztonded  noto  to  Snuth  y.  State,  80  Am.  Boo.  868. 

IVDiormiiT— JoiiTDKa  ov  Dnrrarof  Otvamtt.  ^Whora  aayofnl 
ara  ombraoad  in  tho  aamo  ganaral  doflnitioB  and  ara  paniahad  ia  tiio 
manner  thoy  may  bo  ohargad  in  tho  aamo  ooont  of  tho  indiotmoafti 
State,  80  Toz.  App.  874.    An  indiotmont  oharging  diiJnnotiToly 
tho  aamo  charaotor  and  anbjaot  to  tho  aame  pnniahmont  will  aoppoii  a 
oral  Tordiot  of  gnilty:  McGhi^r.  State,  88  Ala.  147;  16 Am.  St.  Bepw  S8^ 
Botof  BamOi  ▼•  BkOe,  fO  Tte.  App.  69S;  MarUn  y.  8%&te,  80  Nob.  807s 
Meagme  y.  State^  88  Toz.  App.  287;  19  Am.  St.  Bop.  881;  aad  nola.    8aa 
aoto  to  iBai  y.  AoH^  68  Am.  Doo.  947,  and  Av  V.  AMi^  66  Iflii.  IQiU 
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EaiAnrDCRB  iob  Aim«BOBR  Childrbt.  —  Undtr  m  will  bj  wbidb  m 

ler  dtTlsM  all  hia  Mtato  to  unuteM  to  bo  bj  thom  diyidod  into  oqnol 
pwl^  and  diroota  thoia  to  pay  tho  inoomo  of  ona  part  to  aaoh  of  hit 
obildren  daring  their  livoi,  and  after  the  death  d  any  ohild,  to  pay  over 
and  divide  the  said  share  among  hi>  or  her  ohildren  then  sanriving,  and 
the  lawfnl  inne  of  anoh  child  or  children  who  may  die  leaving  leene,  in 
oqnal  proportiona  jper  Btirpea,  eaeh  of  the  grandchildren  takae  a  reatad 
laauinder  in  the  ahare  ol  hia  parent;  liaUe,  however,  to  open  and  let  in 
afterbom  grandchildren^  and  the  righta  of  theae  latter  cannot  be  de« 
atroyed  by  a  conveyance  ezecnted  by  the  tnutees  and  the  other  penons 
in  being. 

liDSf  UinuKX>u>iiD  CoavmTAMOE,  Powia  to  Riplaob.  — U  a  eonveyanoa  of 
land*  not  being  reoordedt  haa  been  loet^  there  it  no  doabt  that  equity 
will  relieve  the  grantee  or  his  suocenon  in  interest  by  compelling  the 
grantor  or  his  snccessors  in  interest  to  ezecnte  another  conveyanoe.  The 
right  to  this  relief  does  not  4®pflnd  upon  any  statutory  provision^  bat 
has  its  sanction  in  the  general  jariadietion  of  eonrta  of  equity. 

JvDOMKm,  WKBN  BuiD  PisaoNs  MOT  iif  Biiiia. — Ifanestataisvaatedia 
persons  .living,  aabjeot  only  to  the  ooutingency  that  persons  may  be 
born  who  will  have  an  interest  therein,  the  living  owners  of  the  estate^ 
for  all  purposes  of  any  litigation  in  reference  thereto,  represent  the  whole 
estate,  and  stand  not  only  for  themselvea  bat  also  for  the  pefoona  uo- 
bom,  and  a  Judgment  entered  in  anoh  litigataon  binda  their  intereeti  if 
it  provides  for  and  protects  them,  and  also  if  the  oonrt  determinea  that 
they  have  no  intereat  to  be  proteotnd.  Therefore  a  judgment  eatabUah* 
faig  the  eziatenoe  of  a  conveyance  from  the  person  from  whom  th^  aH 
derived  titie  and  that  it  was  lost  before  being  recorded,  and  direatiag 
another  conveyance  to  be  made  m  lien  of  that  so  lost,  is  biodiag  npoa 
the  persons  not  than  in  being. 

TanwR  AiTD  Vbndbb  —  Waivbr  or  Timb  or  Fbrpormancb.  — If  a  con- 
^aot  for  the  sale  of  real  property  designates  a  time  when  the  vendor  ia 
to  fluika  a  oonveyance,  and  he  is  not  able  to  make  it  at  that  time,  tlie 
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right  of  the  T«nd«0  to  objoot  to  delay  fa  walTod  hf  m  rabM^ent  oial 
•Ifreemont  nodor  which  ho  wm  Mtthoriiod  to  tiJio  ODd  did  take  and  hold 
poeeeMion  and  under  which  he  etiU  ha*  poneonon  when  the  oony^yi 
is  tendered,  and  the  action  brought  for  a  apeoifio  porformanoib 


JoJhn  /.  Delany,  for  the  appellant. 
Evm^eii  Chre&n$f  for  the  respondents. 

Babl,  C.  J.  The  plaintiffs  are  executors  tinder  the  will  of 
James  Kent,  deceased.  The  testator  devised  all  his  property 
to  his  executors  as  trustees  in  trust,  to  pay  the  net  income 
thereof  to  his  wife  during  her  life,  and  he  authorized  and 
empowered  them  to  sell  any  of  his  real  estate.  It  is  not  ques- 
tioned that  a  valid  trust  was  thus  created,  that  the  legal  title 
to  the  real  estate  devised  was  vested  in  the  trustees,  and  that 
they  had  a  valid  power  of  sale.  In  April,  1890,  in  the  exer- 
cise of  the  power  of  sale,  they  entered  into  a  written  contract 
with  the  defendant,  hy  which  they  agreed  to  convey  to  it 
certain  real  estate  of  which  they  claimed  their  testator  was 
seised  at  the  time  of  his  death,  and  they  agreed  to  execute  to 
it  an  executors'  deed  on  the  second  day  of  June  thereafter 
**  containing  the  usual  covenants,  and  assuring  to  them  the 
fee-simple  of  the  said  premises  free  from  all  encumbrances." 

At  the  time  and  place  named  in  the  contract  it  was  ascer- 
tained that  the  testator  had  no  record  title  to  one  half  of  the 
land  contracted  to  be  sold,  and  no  deed  to  him  for  that  half 
could  be  found.    The  defendant,  therefore,  refused  to  take'a 
deed  of  that  half  of  the  land,  but  took  a  deed  of  the  other  half 
and  paid  therefor;   and  then  another  written  contract  was 
made  between  the  parties,  by  which  it  was  agreed  that  the 
plaintiffs,  for  the  consideration  named,  should,  within  six 
months  thereafter,  convey  to  the  defendant  an  indefeasible 
title  to  the  one  half  of  the  land  mentioned.    The  plaintiffs' 
testator  had  in  fact  purchased  that  half  of  Helen  L.  R.  Stewart 
and  paid  for  it,  and  taken  a  deed  thereof  which  had  not  been 
recorded  and  was  lost.    She  had  died  leaving  a  will  in  which 
she  devised  to  trustees  all  her  real  estate,  to  be  by  them  divided 
into  three  equal  parts,  directing  them  to  pay  the  income  of 
one  part  to  each  of  her  three  children  during  the  lives  of  her 
children  respectively,  and  after  the  death  of  any  child  to  pay 
over  and  ''divide  the  said  share  to  and  among  his  or  her  chil- 
dren then  surviving,  and  the  lawful  issue  of  any  such  child  or 
children,  who  may  have  died  leaving  issue,  in  equal  propor- 
tions«  per  atirpea.^^ 
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•  After  the  making  of  the  second  contract  the  plaintiffs  com- 
menced an  action,  in  which  they  made  defendants  the  trustees 
under  the  will  of  Mrs.  Stewart,  her  three  children  and  only 
heirs,  and  also  her  grandchildren,  who  were  infants,  alleging 
in  their  complaint  that  in  October,  1877,  Mrs.  Stewart  con- 
veyed the  land  in  question  to  James  Kent  by  deed  properly 
acknowledged;  that  at  that  time  Kent  paid  to  her  substan- 
tially all  the  purchase  price,  and  went  into  the  possession  of 
the  land  and  remained  in  possession  until  November,  1886, 
when  he  died  seised  and  possessed  of  the  land  in  fee-simple 
absolute.  They  then  alleged  the  will  of  James  Kent,  the 
death  of  Mrs.  Stewart  and  her  will,  the  contract  of  sale  with 
the  defendant,  and  the  loss  of  the  deed  from  Mrs.  Stewart 
unrecorded,  and  the  fact  that  it  could  not  be  found  after  dili- 
geht  search,  their  belief  that  it  had  been  lost,  that  they  and 
their  testator  had  been  in  possession  of  the  land  for  twelve 
years  claiming  the  same  absolutely  in  fee,  and  that  owing  to 
the  loss  of  the  deed  there  is  a  cloud  on  the  title  to  the  land, 
and  that  thus  the  defendants  have  on  the  record  an  unjust 
claim  to  the  same;  and  they  prayed  judgment  that  the  de- 
fendants in  that  action  execute  and  deliver  to  them  a  good 
and  sufficient  deed  so  as  to  vest  and  confirm  the  title  to  the 
land  absolutely  in  them  as  the  representatives  of  the  estate  of 
Kent,  and  for  such  other  and  further  relief  as  the  court  should 
deem  proper.  The  defendants  were  all  adults  but  the  grand- 
children, and  for  them  a  special  guardian  was  appointed. 
The  adults  answered  the  complaint  admitting  the  allegations 
thereof,  and  the  infants,  by  their  guardian,  answered  the  com- 
plaint by  putting  in  issue  the  allegations  thereof.  The  action 
was  brought  to  trial,  and  the  facts  alleged  in  the  complaint 
were  established  and  found,  and  judgment  was  given  to  the 
plaintiffs  pursuant  to  the  prayer  of  the  complaint.  In  com- 
pliance with  the  judgment,  the  adult  defendants,  in  their  own 
names,  and  the  infant  defendants,  by  their  special  guardian, 
executed  a  deed  of  the  land  to  these  plaintiffs  and  all  tlie  de- 
visees and  heirs  at  law  of  James  Kent,  deceased.  The  parties 
of  the  second  part  in  that  deed  then  united  in  executing  a 
deed  of  the  land  to  the  defendant,  and  it  refused  to  accept  the 
same  when  tendered  to  it  by  the  plaintiffs,  on  the  ground  that 
the  title  tendered  was  still  defective. 

Under  the  will  of  Mrs.  Stewart,  her  grandchildren  took 
vested  remainders  in  the  shares  of  their  parents,  liable,  how- 
over  to  open  and  let  in  after-born  grandchildren.    Thus  the 
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tnisides,  children,  and  living  grandchildren  repreaented  the 
entire  estate  of  Mrs.  Stewart,  snbjeoti  however,  to  the  contin- 
gencf  that  there  might  be  after-born  grandchildren;  and  it 
was  upon  this  contingencj  that  the  defendant  based  its  objee* 
tio*i  to  the  title  tendered  to  it,  the  claim  being  that  after-bom 
grandchildren  would  not  be  ooncluded  by  the  judgment  which 
had  been  rendered,  and  that  their  rights  would  not  be  affected 
by  the  deed  given  in  pursuance  of  that  judgment  The  sole 
question  for  our  determination  is  whether  that  claim  is  well 
founded. 

There  is  no  doubt  that  if  the  defendants  in  the  action 
l>rought  by  these  plaintiffs  against  Mrs.  Stewart's  executors, 
children,  and  granchildren  represented  the  whole  title  to  her 
real  estate,  then  the  action  was  proper,  and  the  conveyance 
given  in  pursuance  of  the  judgment  would  carry  a  good  title 
to  the  defendant.  The  deed  from  Mrs.  Stewart,  by  some  acci- 
dent, had  been  lost  after  James  Kent  had  paid  for  the  land 
and  had  been  in  possession  of  the  same  for  many  years,  claim- 
ing title  thereto,  and  on  account  of  the  loss  his  executors  could 
I  t  make  a  good  record  title  to  the  land  in  pursuance  of  their 
contract  with  the  defendant.  Under  such  circumstances  there 
can  be  no  question  that  a  court  of  equity  had  power  and  juris- 
diction to  relieve  the  persons  who  represented  the  grantee,  and 
who  in  fact  had  title  to  this  land,  from  the  dilemna  in  which 
they  were  placed  by  the  loss  of  the  deed,  by  compelling  Mrs* 
Stewart,  if  living,  and  after  her  death  those  who  represented 
her  title,  to  execute  another  deed. 

A  purchaser  under  a  valid  contract  of  purchase,  who  has 
performed  the  contract  on  his  part  and  is  entitled  to  a  deed 
from  his  vendor,  can  compel  specific  performance  of  his  con« 
tract  by  the  delivery  of  the  deed  to  him  in  pursuance  thereof 
and  this  can  be  done  in  the  exercise  of  the  jurisdiction  of  a 
court  of  equity  to  compel  the  specific  performance  of  contracts; 
but  where  the  contract  has  been  performed  and  the  deed 
given,  which  the  purchaser  by  some  accident  or  misfortune 
has  lost  so  that  he  has  no  record  title  to  the  land  which  was 
conveyed  to  him,  it  is  well  settled  that  a  court  of  equity  will 
compel  the  vendor  to  execute  another  deed  so  as  to  clothe  the 
purchaser  with  the  record  title;  and  an  action  for  that  purpose 
is  not  dependent  upon  any  provisions  of  the  code  contained 
in  sections  1638, 1650,  and  2345,  to  which  our  attention  has 
been  called.  It  has  its  sanction  in  the  general  jurisdiction  of 
a  court  of  equity.     Under  such  circumstances  it  would  be  in- 
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for  the  YeDd<«  to  retain  tiie  leoord  titl9  and  to  ref  qm 
lo  execute  a  new  deed,  and  the  purohaser  can  be  relieved  only 
by  the  execution  of  a  new  deed:  Sugden  on  VendorSi  o.  11, 
•ee.  4,  aubd.  15;  Adams's  Equity,  166, 887;  Willard'a  Equity, 
52,  301;  Cwmming9  v.  Coe,  10  CaL  629.  Therefore  the  judg- 
ment against  the  trustees  and  heirs  of  Mrs.  Stewart  was  in  a 
pn^r  action  and  proper  form,  and  the  question  is  whether  it 
will  bind  the  after-born  grandchildren,  if  any,  of  Mrs.  Stewart. 
We  think  it  wilL 

The  trustees,  children,  and  grandchildren  of  Mrs.  Stewart 
oould  not  cut  off  or  affect  the  title  in  the  land  of  unborn 
grandchildren  by  any  conveyance  in  pai$:  Rev.  Stats.,  part  2, 
e.  1,  tit.  2,  ark  1,  sec.  14.  By  such  a  conveyance  they  could 
oonvey  no  greater  title  than  they  had.  The  effect  of  such  a 
conveyance  was  under  consideration  in  KUpcUrick  v.  £arro»| 
125  N.  Y.  751,  and  HarrU  v.  Strodl,  182  N.  Y.  892. 

If  the  title  to  this  land  had  actually  been  devolved  under 
the  will  of  Mrs.  Stewart,  and  an  action  were  brought  to  parti- 
tion it,  or  to  foreclose  a  mortgage  upon  it,  or  in  some  other 
way  to  change  or  extinguish  the  title,  it  would  be  the  duty  of 
the  court  to  protect  the  rights  of  unborn  grandchildren  by 
setting  apart  land,  or  the  proceeds  of  the  land,  to  represent  in 
some  form  their  interests:  Chee$man  v.  2%onM,  1  Bdw.  Ch. 
629;  Mmd  v.  Mitehdl,  17  N.  Y.  210;  72  Am.  Dec  455;  Br^ 
«eere  ▼.  Graea^  53  N.  Y.  245;  Mimarque  v.  Monarque,  80  N.  Y. 

82a 

Where  an  estate  is  vested  in  persons  living  subject  only  to 
the  contingency  that  persons  may  be  born  who  will  have  an 
interest  therein,  the  living  owners  of  the  estate,  for  all  pur- 
poses of  any  litigation  in  reference  thereto  and  affecting  the 
jurisdiction  of  the  courts  to  deal  with  the  same,  represent  the 
whole  estate,  and  stand  not  only  for  themselves,  but  also  for 
the  persons  unborn.  This  is  a  rule  of  convenience,  and  al- 
most of  neoessity.  The  rights  of  persons  unborn  are  suffl* 
caently  cared  for,  if^  when  the  estate  shall  be  sold  under  a 
regular  and  valid  judgment,  its  proceeds  take  its  place  and 
are  secured  in  some  way  for  such  persons:  Calvin  on  Parties, 
48;  Mitford's  Pleadings,  178;  2  Spencer's  Equitable  Jurisdic- 
tion, 707;  1  Smith's  Chancery  Practice,  92;  Story's  Equity 
Pleading,  sees.  144,  148;  WUU  v.  Slade,  6  Yes.  498;  Gaakell  v. 
GaskeU,  6  Sim.  643;  Nodine  v.  Greenfield,  7  Paige,  544;  84  Am. 
Dea  368. 

But  here  this  land  did  not  pass  under  the  will  of  Mrs. 
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Stewart    All  that  these  plaintiffB  asked  in  their  suit  againal 
the  trustees,  children,  and  grandchildren  of  Mrs.  Stewart  was 
a  judgment  confirming  the  title  to  the  land  which  she  had 
conveyed  to  Mr.  Kent    The  living  parties  defendant  in  that 
action  were  all  opposed  in  interest  to  the  plaintifFa,  and  the 
grandchildren  belonged  to  and  represented  the  class  to  which 
the  unborn  persons  would  belong.    In  such  a  case  it  is  safe  to 
permit  the  living  to  represent  the  unborn,  and  the  unborn 
must  be  bound  by  the  judgment  confirming  the  title.     There 
is  no  occasion  for  the  court  to  make  provision  in  the  judgment 
for  the  persons  not  in  eise,  as  they,  by  the  adjudication  of  the 
court,  never  could  have  any  interest  in  the  land.    The  gen- 
eral rule  that  no  person  shall  be  bound  by  an  adjudication  m 
an  action  to  which  he  is  in  no  way  a  party  has  some  excep- 
tions, and  does  not  inexorably  apply  to  a  case  where,  at  the 
time  of  the  adjudication,  persons  are  not  in  use  who  may  be 
affected  thereby.    In  Monarque  v.  Monarquey  80  N.  Y.  820,  the 
parties  had  a  vested  title  to  the  land  sought  to  be  partitioned, 
subject,  however,  to  open  and  let  in  after-born  children;  but 
no  notice  was  taken  of  such  after-born  children  in  the  judg- 
ment, and  no  provision  whatever  was  made  for  them,  and 
hence  it  was  decided  that  a  good  title  could  not  be  given  to  a 
purchaser  under  the  sale  made  in  pursuance  of  the  judgment. 
It  was  held,  in  harmony  with  what  I  have  herein  stated,  that 
a  judgment  and  sale  in  partition  only  concludes  contingent 
interests  of  persons  not  in  being  when  the  judgpnent  provides 
for  and  protects  such  interests  by  substituting  the  fund  de- 
rived from  the  sale  of  the  land  in  place  of  it,  and  preserving 
the  fund  to  the  extent  necessary  to  satisfy  such  interests.    In 
that  case  there  had  been  an  action  for  the  construction  of  the 
will  by  which  the  land  was  devolved,  and  to  that  action  all 
the  persons  living  who  were  interested  were  made  parties,  and 
it  was  there  decided  that  the  provisions  of  the  will  giving  in* 
terests  to  persons  unborn  were  involved,  and  it  was  held  in 
this  court  that  adjudication  could  not  conclude  or  effect  the 
the  persons  not  in  esse  for  the  reason  that  the  action  was  not 
a  proper  one  for  the  construotion  of  the  will;  that  the  court 
took  jurisdiction  of  the  action  only  by  consent,  and  that  there- 
fore its  adjudication  bound  only  those  who  oonsented,  and 
could  not  bind  persons  not  in  being.    That  case  did  not  de- 
termine that  in  a  proper  action  for  ihe  construction  of  a  will 
persons  not  in  esse  could  in  no  case  be  concluded  by  the  Judg* 
ment  rendered  therein.    That  they  could  be  concluded  I  have 
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no  doubt,  if  the  parties  to  the  action  properly  brought  were 
▼ested  with  the  whole  title,  subject  merely  to  the  contingency 
that  it  might  open  and  let  in  persons  thereafter  to  be  born. 
The  adjudication  in  such  a  ease,  as  well  as  that  in  the  ease 
brought  by  these  plaintiffs  against  the  trustees,  children,  and 
grandchildren  of  Mrs.  Stewart,  is  in  the  nature  of  an  adjudi- 
cation in  reniy  and  binds  everybody. 

Therefore  the  title  tendered  to  the  defendant  was  good,  and 
00  free  from  any  reasonable  doubt  that  it  should  be  compelled 
to  perform  its  contract  and  take  the  title. 

It  is  also  objected  on  behalf  of  the  defendant  that  the  plain- 
tiffs were  not  ready  and  able  to  give  a  proper  deed  to  it  at 
the  time  stipulated  in  the  second  contract,  to  wit:  within  six 
months  from  the  date  of  that  contract  After  the  making  of 
that  contract,  as  the  learned  court  found,  the  parties  made 
a  verbal  agreement  by  which  the  defendant  was  to  take  posses- 
sion of  the  land,  and  use,  occupy,  and  enjoy  the  same  until 
such  time  as  the  record  title  of  the  plaintiffs  could  be  perfected, 
paying  as  rent  therefor  interest  at  the  rate  of  five  per  cent  on 
the  purchase  price.  Under  that  agreement  the  defendant  took 
possession  of  the  land,  and  has  continued  in  possession  thereof, 
never  having  offered  to  surrender  the  same.  These  facts 
found  by  the  trial  court  have  support  in  the  evidence,  and  we 
must  take  them  as  established  and  true,  and  they  constitute 
in  law  a  waiver  of  performance  of  the  contract  on  plaintiffs' 
part  at  the  time  stipulated.  The  defendant  could  not  retain 
possession  of  the  land  under  the  agreement,  and  at  the  same 
time  repudiate  the  agreement,  and  refuse  to  take  a  deed  ten- 
dered in  pursuance  thereof. 

Our  conclusion  is  that  the  judgment  should  be  affirmed 
with  costs. 

All  concur.  ^^__^ 

ESTATU.  —  RlMAIIfDBBS.   WHSTHKR  VEgSMD  OB   OOHTWOBlITt    066  BOte 

to  Chebd  r,  Wo{f,  10  Am.  St.  Hep.  470^79.  For  instanoat  in  which  it  waa 
hold  that  tho  ottato  in  remainder  would  open  and  let  in  penoni  born  after 
the  teatator'i  deatht  See  OogghuU  Appeal,  124  Pa.  81  10;  10  Am.  St.  Rep. 
6S5;  WaddeU  t.  WaddeO,  99  Mo.  838;  17  Am.  St  Rep.  576,  and  note  to 
Bkodet  T.  Weld^,  15  Am.  St  Rep.  592-595. 

Bqititt— RB-S8TABLisHMBirr  OF  LosT  IiTBTRUinMTS. — The  Ion  of  an 
unrecorded  deed  entitles  the  grantee  to  the  aid  of  chancery  to  have  the  title 
retted  in  him,  or  to  hare  the  deed  let  np  and  ettabliehed:  fford  r*  Bough, 
7  Humph.  676;  46  Am.  Deo.  91;  Lanty  t.  BcmdleU,  80  Me.  169;  0  Am.  St 
Rep.  169;  Oriffln  r.  Frki,  23  Fla.  173;  11  Am.  St  Rep.  351;  MeCormiek  ▼• 
/€ntegcm,  110  N.  0.  406,  and  the  decree  may  direct  the  re-execution  of  the 
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lottdmds  BohaHr.ChamberIaiu,99}io.fB2.  Ik mort»  if  110I all  Um itata^ 
tlM  ro-attablishment  of  lost  inBtniinenta  is  regaUted  by  itatoto  «ad  imi» 
diotioa  orw  the  subject  veited  m  ocmrts  of  Uw,  but  it  has  baflii  held  that 
eneh  jttiiadiotieD  ia  skriotly  eoofiaed  to  the  iaetraasenta  aMationad  m  the 
atatntes  Si.  Lank  tic  JTy  Ca  ▼.  Harrit^  1%  Tax.  S76.  Sinoe  the  jiuiedie- 
lUMi  of  eqoity  ia  not  divested  by  e  atatate  which  gi^ea  a  oonrt  of  Ikv  povar 
orer  the  aame  subject,  Payns  r.  Bullard,  23  Mies.  88;  66  Am.  Dea  74; 
Shroeder  r,  Loeber,  75  Md.  105,  equity  still  retaina  Jnriadietioii*  where  e  lost 
Uistninient  is  to  be  set  op,  notwithstanding  the  eonita  of  law  ezerciae  jorii* 
dietion  in  the  aame  easet  Fulgham  r.  PaU.  71  Ga.  454;  ifoB  ▼.  WUkimam,  31 
W.  Va.  167.  The  contents  of  a  loat  deed  may  be  proved  by  paroU  Obryai 
T.  HetiM,  150  Pa.  St  538.  The  proof  should  show  that  it  was  properly  e»- 
ented,  and  the  eridenoe  of  its  contents  should  be  clear  and  certain:  Board 
T.  CaUahiik.  SS  W.  Ya.  89;  WahefiM  t.  Day,  41  Minn.  844;  but  cirenm. 
•tantial  eridence  will  anffioe:  Oraim  t.  BunUnffkm^  81  Tex.  614.  To  entide 
n  party  to  give  parol  eridenoe  of  the  contents  of  a  writing  he  mnet  ahov 
that  a  diligent  but  fmitless  searoh  was  made  at  the  proper  place  and  by  the 
proper  persons:  ffow$  t.  FUrning,  123  Ind.  262;  and  the  aofiSciency  of  the 
search  is  generally  left  to  the  discretion  of  the  trial  judge:  Oorfftu  t.  Ilef% 
160  Pa.  St.  638. 

JvDomMTs,  wHRKKft  BoiDnfo  OH  Piuom  WOT  Fartib  to  thb  Sum 
See  note  to  Hill  r.  BaiM,  2  Am.  St  Rep.  876-878.  As  to  who  are  eondaded 
by  a  judgment,  and  as  to  what  facts,  see  notes  to  Tadloek  t.  Bcdet,  73  Adx 
r>ea  217,  218;  SauU  r.  Freeman,  12  Am.  St  Rep.  190.  A  decree  againel 
the  mother  of  a  posthumous  child  Is  not  binding  upon  snoh  ohiid  where  it  haa 
not  been  made  a  party  to  the  prooeeding:  Deirkk  t.  MigaU,  10  lU.  146;  68 
Am.  Dec.  584.  For  a  ease  in  whioh  it  was  held  that  an  heir  cannot  admit 
away  the  rights  of  his  co-heirs,  see  Lave  r,  Francia,  63  Mich.  181;  6  Am.  St 
Rep.  290.  The  heirs  of  a  mortgagor  are  not  necessary  partiea  in  a  anit  to 
foreclose  the  mortgage  where  the  bill  allegea  that  the  mortgagor  aaaignad 
his  interest  during  hia  lifetime,  and  thie  ia  not  oontrorertad:  WiOtim  t.  WU^ 
Um,  4  Port  245. 

VsHDOB  Alio  PimoKAaxR.  — >  TiaM^  eren  when  made  esaential,  ia  not  oon- 
elnsive  in  equity  as  it  is  in  law,  but  a  party  may  ahow  that  it  has  ceaaed  to 
be  essential;  and  as  a  party  may,  in  equity,  waive  any  stipulation  introdnoed 
Into  a  contract  for  his  benefit^  anything  which  draws  on  the  other  party  to 
execute  the  ogreement  after  the  default  in  reepect  to  time,  will  amoont  to  o 
waivers  FtJU  ▼•  Carpenier,  I  Dot.  A  &  Bq.  237;  28  Am.  Deo.  60S. 


Mattbb  of  Albrboht. 

[186  New  Yoek,  91.] 

Tihavgt  bt  Bntirstibs  can  Bxibt  oiilt  when  there  is  o  eonreyanee  of 
a  vested  interest  in  the  title  of  real  property. 

ir  A  Husband  amd  Wm  CoiCTRiBaTB  Bquallt  from  their  aaparate  eatatae 
moneya  whioh  they  invest  in  a  bond  and  mortgage  taken  in  their  joint 
names,  to  be  held  by  them»  their  executors,  administmtora,  or  assigns, 
they  become  tenants  in  common  thereof  and  neither  oan  take  onythii^ 
by  right  of  survivorship  on  the  death  of  the  other. 
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ITenry  F.  SippoU  and  Jame$  P.  Niemann^  fbr  tlie  appellant!. 

Henry  Kroff  and  Oug$nheimer  and  Uniermyir^  for  the  ro- 
spoodeata. 

Mayhabb,  J.  Upon  the  final  accounting  of  the  ezecntora  in 
tliis  case,  the  legatees  in  the  will  objected  to  the  acoontit  upon 
tlie  gronnd  that  it  did  not  include  the  interest  of  the  decedent 
in  a  bond  and  mortgage  executed  to  him  and  his  wife  in  1878 
for  the  payment  of  the  sum  of  six  thousand  dollars,  monej 
loaned,  which  was  outstanding  at  the  time  of  his  death,  in 
1886,  and  also  at  the  time  of  the  death  of  the  wife  which 
occurred  some  two  months  later.  It  was  claim  od  by  the 
executors  that  upon  the  death  of  the  husband  the  title  to  the 
bond  and  mortgage,  and  to  the  money  secured  by  it,  vested 
wholly  in  the  wife  by  yirtue  of  her  survivorship,  and  upon 
her  death  belonged  to  her  estate,  to  be  distributed  to  her  next 
of  kin,  and  that  no  part  thereof  passed  under  the  will  of  the 
husband  to  the  legatees  named  therein.  The  surrogate  sus* 
tained  this  claim,  and  overruled  the  objections  of  the  legatees, 
and  his  decision  has  been  affirmed  by  the  supreme  court.  It 
appeared  from  the  evidence,  and  was  found  by  the  referee, 
that  the  husband  and  wife  each  invested  the  sum  of  three 
thousand  dollars  in  the  bond  and  mortgage,  and  the  money 
which  was  loaned  to  the  mortgagor  was  drawn  from  the 
savings  banks,  where  each  had  deposits  to  his  or  her  individ- 
nal  credit.  Under  these  circumstances,  we  think  it  was  a 
joint  investment  by  the  husband  and  wife,  and  that  each  had 
an  interest  in  the  security  taken  therefor  to  the  extent  of  the 
amount  contributed  by  him  or  her,  and  that  upon  the  death 
of  either  such  interest  vested  in  the  personal  representatives 
of  the  deceased  party. 

There  is  no  room  here  for  the  application  of  the  doctrine 
which  prevails  where  husband  and  wife  take  an  estate  in 
property  as  tenants  by  the  entirety.  That  relation  can  only 
exist  where  there  is  a  conveyance  of  a  vested  interest  in  or 
title  to  real  property. 

Since  the  adoption  of  the  revised  statutes  it  has  been  the 
law  of  this  state  that  a  mortgagee  acquires  no  title  to  the 
mortgaged  property;  that  the  mortgage  is  simply  a  chose  in 
action,  held  as  collateral  security  for  the  payment  of  a  debti 
and  until  foreclosure  the  mortgagor  has  the  entire  fee  subject 
to  the  lien  of  the  mortgage.  Here  the  bond  is  the  principal 
obligation,  and  the  rights  of  the  joint  creditors  as  between 
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themselves  upon  the  ooUeotion  of  the  debt  are  not  affected  hj 
the  exietenoe  of  the  mortgage  as  collateral  eecority  far  ite 
payment  It  might  be  obeerred  that  if  this  was  a  case 
goveriied  bj  the  same  principles  which  determine  the  rights 
of  husband  and  wife  where  real  property  is  conveyed  to  them 
during  coverturei  it  would  not  necessarily  follow  that  they 
would  become  tenants  by  the  entirety.  If  nothing  was  shown 
to  evince  a  contrary  intent,  such  would  undoubtedly  be  held  to 
be  the  relationship  of  the  parties,  as  was  decided  in  BerUe»  t. 
Nunan,  92  N.  Y.  165,  44  Am.  Rep.  361;  but  this  court  has 
held  in  the  recent  case  of  Miner  v.  Brown^  133  N.  Y.  308,  that 
such  a  tenancy  is  not  created  where  it  appears  from  the  char- 
acter of  the  transaction  that  it  was  the  intention  of  the  parties 
that  the  grantees  should  take  as  joint  tenants  or  as  tenants 
in  common.  To  the  same  effect  is  Joozs  v.  Fey,  129  N.  Y.  17- 
What  would  be  the  legal  rights  of  the  parties  where,  upon  a 
purchase  of  real  property,  the  husband  and  wife  had  each 
contributed  from  their  separate  estates  equally,  or  in  any 
other  ascertained  proportion,  to  the  payment  of  the  considera- 
tion does  not  as  yet  seem  to  have  been  the  subject  of  judicial 
decision. 

It  is  not  necessary,  however,  to  further  pursue  this  mode  of 
reasoning,  for  it  has  no  value,  except  as  it  may  be  instructive 
by  way  of  analogy.  The  rights  of  husband  and  wife  in  the 
personal  property  of  each  other,  or  in  that  which  may  be 
transferred  to  them  jointly,  rest  upon  different  grounds  than 
those  which  support  a  tenancy  by  the  entirety.  We  cannot 
affirm  the  decree  of  the  surrogate  without  in  effect  ruling  that 
if  the  wife  had  predeceased  the  husband  he  would  have  taken 
her  share  of  the  investment  by  virtue  of  his  survivorship;  bat 
under  the  married  woman's  acts,  she  is  to  be  regarded  as  if 
she  were  sole  with  respect  to  her  property  rights,  and  she  may 
unite  with  her  husband  in  the  purchase  of  personal  property 
with  her  separate  funds,  and  the  interest  which  each  will 
acquire  in  the  subject  of  the  purchase  will  not  be  affected  by 
the  marital  relation.  The  law  now  regards  them  as  standing 
upon  the  same  plane  of  equality  as  if  they  were  strangers  to 
each  other. 

We  are  aware  that  there  are  many  authorities  holding  that 
where  the  husband  purchases  a  security  or  makes  a  deposit^  or 
sabscribes  for  stock  in  the  joint  name  of  himself  and  wife  and 
psjTS  therefor  with  his  own  funds  upon  his  death  tlis  entiis 
security  belongs  to  the  wife  if  she  survives  him;  but  tlis 
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decision  in  all  those  oases  is  put  upon  the  ground  that  it  is 
apparent  from  the  character  of  the  transaction  that  the  hus* 
band  intended  to  give  the  property  to  his  wife  in  the  event  of 
her  survivorship,  and  hence  the  transfer  possesses  all  the 
essential  qualities  of  a  gift  causa  mortU^  which  he  may  revoke 
in  his  lifetime,  and  which  does  not  take  effect  until  his  death 
if  not  previously  recalled.  While  he  lives  his  control  over  it 
is  unlimited,  and  at  his  death  it  becomes  her  absolute  property 
if  she  survives  him,  but  if  she  does  not  the  gift  is  not  consum- 
mated, and  the  husband  retains  the  entire  title.  This  was  the 
rule  laid  down  by  Lord  Eldon  in  WUde  v.  Wilde  (Roper's 
Husband  and  Wife,  Jacob's  ed.  vol.  1,  p.  54),  where  it  was  held 
that  if  the  husband  purchase  stock  in  the  joint  name  of  him- 
self and  wife  it  was  prima  facie  a  gift  to  her,  in  case  of  her 
surviving,  unless  evidence  was  produced  of  cotemporaneous 
acts  showing  a  contrary  intention;  but  if  the  husband  and 
wife  each  contribute  to  a  joint  investment  or  to  the  purchase 
of  a  security  and  the  title  is  taken  in  their  joint  names  to  be 
held  by  them,  their  executors,  administrators,  or  assigns,  as 
was  the  bond  and  mortgage  in  the  present  case,  no  presumption 
can  properly  arise  from  the  nature  of  the  act  that  either  in* 
tended  to  make  a  gift  of  his  or  her  share  to  the  survivor.  The 
just  inference  is  that  each  regarded  it  as  a  loan  of  individual 
property  upon  the  strength  of  the  security  taken,  and  they  be* 
come  tenants  in  common  of  the  bond  and  mortgage  with  all 
the  rights  and  incidents  of  such  a  relationship. 

We  are  unable  to  find  any  reported  case  in  this  state  where 
the  question  has  been  presented  in  this  form,  but  the  supreme 
court  of  Michigan,  held,  in  1877,  in  the  case  of  Wait  ▼.  Bovee^ 
35  Mich.  425,  that  where  husband  and  wife,  being  each  pos- 
sessed of  means,  had  made  investments  jointly,  each  supply- 
ing half,  and  had  taken  the  securities  in  their  joint  names, 
the  wife,  on  the  decease  of  the  husband  during  her  lifetime, 
did  not  take  the  whole  by  the  right  of  survivorship;  and  that 
the  rule  which  prevails  as  to  the  right  of  survivorship  in  the 
case  of  united  holdings  of  real  estate  by  husband  and  wife  is 
not  applicable  to  personalty.  This  view  is  supported  by  the 
principles  of  justice  which  should  prevail  in  the  determina- 
tion of  the  rights  of  parties,  and  is  in  accord  with  the  spirit 
of  modem  legislation,  which  has  striven  to  place  the  parties 
to  the  marriage  contract  upon  the  same  footing  with  respect 
to  the  acquisition  and  control  of  their  individual  properties 
as  if  the  oonjugal  relation  did  not  exist.    The  decree  should 
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be  reversed,  and  the  exeontora  required  to  aceoant  for  the  in- 
terest of  the  testator  in  the  bond  and  mortgage;  but  as  the 
qnestion  is  new,  and  it  is  apparent  that  the  exeeotors  haTe 
acted  in  good  faith,  the  costs  of  both  parties  ahoold  be  paid 
out  of  the  estate.  All  eoncor. 
Judgment  reversed.  


TnrAHor  bt  BMnRinai:  See  notes  to  Dm  ▼•  Bardmlbmrjght  18 
877-3S9;  Buldi  v.  Inimo,  26  Am.  Rep.  S5-68. 

flUBBAVD  ANU  WiFB  —  WhAT  OoyflTITDTXS  FaBT  OV  THB  WlVa*e  SXPA- 

KATB  EsTATB.  — The  poinfe  raised  by  the  oircnmeteneee  of  the  principal  caeo 
may  be  iUoetrated  by  the  decisions  regarding  eommnnity  property,  wliiflih 
have  eetaUished  the  rule  that  property  ezehaaged  for  or  purchased  with  tha 
■epttrate  eetate  of  the  wife  belongs  to  her  separate  estate:  See  eases  eitsd 
in  the  monographic  note  to  Cooke  r.  Bremond,  86  Am.  Deo.  638^  684^  Under 
the  provisions  of  the  constitution  of  North  OsroUna  relating  to  the  prop- 
erty of  married  women,  it  has  been  held  that  the  title  of  the  wife  to  the 
purchase-money  of  her  land  is  not  diTeated  where  the  bonds  and  mortgages 
hare  been  executed  to  the  husband  without  the  knowledge  or  oonsent  of  the 
wife  by  the  mistake  and  ignorsnoe  of  the  hnsbsadi  Sodmm  t.  Baneg^  188 

N.ai. 


Gbiogs  t;.  Day. 

tm  nbv  towk,  itt.] 

OOLLATnUL  SaOUMlTlM — SUBBSITDKE   OF — LusnJTT  lOB.  — If  a  holdsT 

of  collateral  securities  surrenders  them  to  the  makers  thereof  without  the 

previous  consent  or  subsequent  ratification  of  his  debtor,  the  latter  does 

not  thereupon  become  entitled  to  a  credit  of  the  face  ▼alue  of  saoh 

ritiss.    His  credit  cannot  exceed  their  actual  Talus^  and  if  thsj 

worthlees  he  is  entitled  to  no  credit  at  alL 
Novation  is  a  Tbanbachon  Whbrkbt  a  debtor  is  discharged  from  liability 

to  his  original  creditor  by  contracting  a  new  obligation  in  &Tor  of  a  now 

creditor  by  order  of  the  original  creditor. 
OoLLATiRAL    SBOURnix&  — If  A   Houna    ov   OoLLAsaaAL  Saanams 

WaoirovDU^T  SumtBMDKiui  them  without  the  oonseat  of  his  debtor,  he 

makes  himself  liable  for  their  conversion. 
Mbasuilx  or  Damages  iob  thb  Oonvbbsiok  or  Coixatbral  SaouaiTiBB  bj 

the  holder  thereof  cannot  exceed  the  ralue  of  the  property  so  oonTortsd. 

MdvUle  C.  Day  and  E$ek  Cowen^  for  the  appellanta. 
John  H.  Post,  for  the  respondent. 

Babl,  C.  J.  This  action  was  bronght  against  Cornelioa  K. 
Garrison,  since  deceased,  for  an  accounting.  It  was  referred 
to  a  reforee  and  he  ordered  judgment  in  fayor  of  the  plaintUP 
for  upwards  of  one  hundred  and  eightj-eight  thousand  doUaok 
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The  record  is  very  YoluminonB,  and  in  the  briefs  SQbmltted 
and  the  arguments  of  counsel  manyquestians  of  law  and  faet 
were  presented  fivr  our  consideration.  A  careful  study  of  the 
record  has  satisfied  me  that  the  judgment  appealed  from  is 
both  illegal  and  unjust 

In  September,  1879,  the  plaintiff  entered  into  a  contract 
with  the  Wheeling  and  Lake  Brie  Railroad  Company,  an  Ohio 
corporation,  for  the  construction  and  equipment  of  its  line  of 
railroad  in  that  state,  according  to  the  specifications  and  upon 
fhe  terms  and  conditions  mentioned  in  the  contract.  By  one 
of  the  provisions  of  the  contract  the  railroad  company  was 
^  to  fhmish  the  contractor  available  subscriptions  or  proceeds 
thereof  and  aid  to  the  amount  of  four  thousand  dollars  per 
mile  of  main  track,  branches  and  sidings,  or  so  much  as  may 
be  necessary  to  furnish  right  of  way,  grade,  bridge,  and  tie  said 
railroad  between  Hudson  and  Martins  Ferry,"  a  distance  of 
148  miles,  and  '^touse  its  best  endeavors  to  secure  for  the  con- 
tractor available  subscriptions  and  to  aid  to  the  extent  of  four 
thousand  dollars  per  mile,  or  so  much  as  may  be  necessary,'' 
for  a  similar  purpose  as  to  the  balance  of  the  road,  a  distance 
of  fifty-eight  miles.  For  the  performance  of  this  contract,  be* 
sides  the  aid  to  be  furnished  as  above  stated,  the  plaintifif  was 
to  receive  bonds  and  stock  of  the  company.  He  was  without 
financial  ability,  and  he  applied  to  Grarrison  for  financial  aid 
to  enable  him  to  perform  his  contract;  and  upon  his  applica- 
tion Garrison,  from  time  to  time,  advanced  him  large  sums  of 
money,  amounting  in  all,  besides  interest,  to  nearly  $4,600,000. 
For  the  money  so  advanced  the  plaintiff  assigned  and  deliv- 
ered to  Garrison  as  collateral  security  his  construction  con- 
tract and  bonds  and  stock  of  the  company,  and  some  of  it  was 
repaid  by  the  sales  to  him  of  bonds  and  stock.  In  1882  the 
plaintiff  received  from  the  company  for  extra  work  claimed 
to  have  been  done  by  him,  and  on  account  of  its  failure  to  per- 
form the  portions  of  the  contract  above  quoted,  its  promissory 
notes,  amounting  to  $1,949,710.72,  and  they  were  delivered 
by  him  to  Garrison  for  moneys  advanced  and  to  be  advanced 
by  him  for  the  construction  of  the  road.  Garrison  held  these 
notes  until  May,  1883,  when  there  was  doe  to  him  for  moneys 
advanced  to  the  plaintiff  for  the  construction  of  the  road  nearly 
two  million  five  hundred  thousand  dollars.  He  then  received 
from  the  company  2,280  of  its  second-mortgage  bonds  of  the 
denomination  of  one  thousand  dollars,  at  seventy-five  cents  on 
the  dollar,  amounting,  with  some  interest^  to  $1,786,600,  to 
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applj  upon  his  claimSi  and  he  then  surrendered  to  it  all  of 
the  above-mentioned  promissory  notes,  and  they  were  can- 
celed. On  the  same  day  he  caused  an  original  entry  to  be 
made  in  his  journali  one  of  his  account-books,  as  follows: 
*^This  amount  of  notes  and  interest,  $2,062,643.13,  taken  from 
contractor  at  75  per  cent,  $1,546,982.35."  He  then  charged 
the  company  in  his  books  of  account  with  the  whole  amount 
of  the  notes  and  interest,  and  gave  it  credit  for  $1,736,600,  the 
price,  including  interest,  at.  which  he  took  the  second-mort- 
gage bondSi  and  he  credited  the  plaintiff  with  the  sum  of 
$1,546,982.85.  The  difference  between  the  total  amount  due 
upon  the  notes  and  the  amount  allowed  by  him  for  the  sec- 
ond-mortgage bonds  was  $326,043.13;  and  thus  he  had  in  his 
hands  not  used  for  the  payment  of  the  bonds  the  notes  to  that 
amount,  which  he  then  surrendered  to  the  company  without 
any  consideration  whatever;  and,  as  the  referee  found,  he 
elected  to  look  to  the  company  as  his  debtor  on  open  account 
for  that  amount.  The  refers  also  found  that  by  reason  of  the 
surrender  of  the  notes  in  consideration  of  the  purchase  of  the 
bonds,  and  by  reason  of  the  surrender  of  the  balance  of  the 
notes,  and  by  reason  of  the  election  before  mentioned.  Garri- 
son discharged  the  indebtedness  of  the  plaintiff  to  him  to  the 
amount  of  the  face  value  of  the  notes  at  the  time  of  the  sur- 
render. He  also  found  that  the  plaintiff's  rights  as  pledgor 
in  the  construction  contract  and  in  the  bonds,  stock,  and  other 
property  transferred  to  Garrison  as  collateral  security  were 
never  cut  off  by  foreclosure  of  his  rights,  or  in  any  other 
way. 

These  facts  having  been  found  by  the  referee,  he  found, 
'  among  other  conclusions  of  law,  that  the  legal  effect  of  the 
surrender  by  Garrison  to  the  railroad  company  of  the  promis- 
sory notes  held  by  him  as  collateral  security  for  moneys  ad- 
vanced to  the  plaintiff,  and  of  the  charge  by  him  against  the 
railroad  company  of  the  full  amount  of  the  notes  and  interest, 
was  to  relieve  the  plaintiff  from  any  liability  to  him  for  the 
amount  thereof;  and  in  the  accounting  he  charged  Garrison 
with  the  full  amount  of  the  notes,  with  interest.  The  only 
question  which  I  deem  it  important  now  to  consider,  is  whether 
the  learned  referee  was  right  in  making  that  charge. 

The  further  fact  must  be  taken  into  consideration  that  the 
notes  surrendered  were  of  no  value  as  against  the  company. 
It  was  utterly  insolvent,  with  property  no  more  than  suffi** 
cient  to  pay  its  first  mortgage  bonds.    The  second  mortgage 
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bonds  were  abaolntelj'  of  no  intrinsic  value.  The  referee  held 
these  facts  to  be  immaterial,  and  that  under  the  circumstances, 
Garrison  had  made  himself  chargeable  with  the  full  amount 
of  the  notes,  without  reference  to  their  value.  Such  a  oon- 
elusion  is  somewhat  startling,  and  should  not  be  sanctioned, 
unless  it  has  support  in  well  recognized  principles  of  law,  or 
authorities  which  we  feel  constrained  to  follow. 

The  entries  in  Garrison's  books  of  account  in  reference  to 
these  notes,  have  very  little  bearing  upon  the  controversy  be* 
tween  these  parties.  They  were  private  entries  made  by 
Garrison,  undisclosed  to  the  plaintiff,  and  without  his  author- 
ity. They  were  important  simply  as  evidence,  and  are  en- 
titled to  no  more  weight  than  would  have  been  the  oral  dec* 
larations  or  admissions  of  Oarrison  made  to  any  third  party. 
They  show  what  use  he  made  of  the  notes,  and  about  that 
there  is  no  dispute.  They  did  not  bind  the  plaintiff,  and  he 
has  never,  so  far  as  appears,  assented  to  them.  They  show 
that  Garrison  intended  to  take  the  notes  at  seventy-five  cents 
on  the  dollar,  and  that  he  was  willing  to  allow  the  plaintiff 
that  sum  for  them;  but  there  was  no  actual  purchase  of 
them.  If  that  entry  had  come  to  the  knowledge  of  the  plain- 
tiff, and  he  had  adopted  it,  and  so  notified  Garrison,  he  could 
probably  have  held  him  to  a  purchase  of  the  notes  for  that 
sum;  but  he  repudiates  that  entry,  and  refuses  to  let  Gar- 
rison have  the  notes  for  that  sum.  He  cannot  use  that  entry 
to  fasten  upon  him  a  purchase  of  the  notes  at  their  face  value. 
The  minds  of  the  parties  never  met  upon  such  a  contract 
Garrison  either  purchased  the  notes  used  in  exchange  for  the 
bonds  at  seventy- five  per  cent  of  their  face  value,  or  he  did 
not  purchase  them  at  all.  Therefore,  as  the  plaintiff  repudi- 
ates the  purchase  at  the  price  named,  there  was  no  contract 
of  purchase,  and  as  to  these  notes,  pledged  for  collateral  se* 
curity,  Garrison  must  be  held  to  have  wrongfully  converted 
them  to  his  own  use.  It  would  make  no  difference  whether 
we  consider  these  notes  as  having  been  exchanged  for  the 
bonds,  or  as  having  been  used  in  payment  for  the  bonds.  In 
either  view  Garrison  was  at  most  guilty  of  a  conversion  of 
them. 

As  to  the  balance  of  the  notes  which  were  surrendered  to 
the  oompany  without  any  consideration,  there  was  simply  a 
wrongful  conversion  of  them.  They  had  no  value  as  obliga- 
tions against  the  company  and  it  is  preposterous  to  suppose 
that  Garrison  intended,  by  the  surrender,  to  charge  himself 
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for  their  full  faoe  valae  agidnst  mn  inAebtednen  cf  the  plain* 
tiff  to  him  for  money  actually  kmned.  By  the  0iirrender  be 
did  not  intend  to  release  the  company  from  its  indebteduen 
evidenced  by  the  notes;  but  he  intended  and  elected  still  to 
hold  the  indebtedness  evidenced  by  hie  charge  in  open  acooant 
upon  his  books.  The  obligation  of  the  company  waa  not 
impaired  or  lessened  by  the  transaction,  and  it  owed  just  as 
much  after  it  as  before.  Even  if  he  made  the  notes  his  own 
by  surrendering  them,  there  was  simply  a  conversion  of  them. 
It  is  true  that  he  elected  to  hold  the  company  as  his  debtor 
upon  open  account,  jnst  as  it  was  his  debtor  before  for  the 
same  amount  evidenced  by  the  notes.  He  did  not  take  a  new 
debtor,  but  he  retained,  and  intended  to  retain,  the  same 
debtor.  Here  there  was  no  novation,  and  nothing  resembling 
it  It  usually,  if  not  alwa\^,  takes  three  parties  to  make  a 
novation,  and  they  must  all  concur  upon  sufficient  considera- 
tion in  making  a  new  contract  to  take  the  place  of  another 
contract,  and  in  substituting  a  new  debtor  in  the  place  of 
another  debtor.  Novation  is  thus  briefly  defined:  A  transac- 
tion whereby  a  debtor  is  discharged  from  his  liability  to  bis 
original  creditor  by  contracting  a  new  obligation  in  favor  of  a 
new  creditor  by  the  order  of  the  original  creditor:  1  Parsons 
on  Contracts,  217.  Here  there  was  no  element  answering  to 
this  definition.  There  was  no  intention  to  make  a  novation, 
no  consideration  for  a  new  contract,  no  concurrence  of  the 
three  or  even  of  the  two  parties. 

So  we  reach  the  conclusion,  as  to  all  the  notes,  that  Garrison, 
by  their  surrender,  made  himself  liable  for  a  wrongful  conver- 
sion of  them  to  his  own  use,  and  thus  became  responsible  to 
the  plaintiff  for  the  damages  caused  by  the  wrong;  and  the 
question  is,  what  were  such  damages  ?  The  answer  most  h% 
the  value  of  the  notes  converted.  There  can  be  no  other 
measure,  as  that  measures  the  entire  damage  of  the  plaintiff 
absolutely. 

As  to  the  notes  surrendered  for  the  bonds,  the  plaintiff 
could  have  elected  to  take  the  bonds  or  their  value,  but  this 
he  refuses  to  do,  as  the  bonds  have  no  value,  and  thus  ho  is 
confined  absolutely  to  the  value  of  the  notes. 

Now  how  does  the  case  stand  upon  authority  T  In  OarKek 
V.  Jnmen,  12  Johns.  146,  7  Am.  Dec.  294,  the  plaintiff  depos- 
ited with  the  defendant  a  promissory  note  of  a  third  person 
as  collateral  security  for  a  debt,  and  the  defendant  withoni 
the  knowledge  or  consent  of  the  plaintiff  compromised  with 
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the  maker  of  tli«  note  and  sarrendared  tba  note  ta  bun  apoa 
payment  of  one  half  of  tba  face  thaceoC.  It  was  found  thai 
the  maker  was  at  the  tima  of  the  compvomiae  abundantly  able 
to  pay  the  full  amount  of  tbe  nota;  and  uadar  aucb  circumr 
Btuiices  it  was  properly  held  that  tbe  pledgee  waa  liable  for 
the  balance  unpaid  upon  tbe  note.  In  HwiDk$y.  Hificheliff^  17 
B;irb.  492,  tbe  plaintiff  sued  the  defendant  upon  an  aocouni 
£or  merchandise  delivered,  and  the  defendant  showed  that  tbe 
piaio  ii'  unk  two  notes  for  the  amount  o{  tbe  account  as 
oollf  •^t  1  security  for  the  payment  thereof;  that  be  trans- 
ferro;.  ne  of  the  notes  to  a  person  who  recovered  judgment 
thereon  against  tbe  makers,  and  afterward  assigned  tbe  judg- 
ment to  one  Prindle;  that  be  recovered  judgment  upon  the 
other  note  and  assigned  that  to  Prindle;  and  it  appeared  that 
the  defidndants  in  those  judgments  had  never  paid  tbe  notes 
or  the  judgments.  It  was  held  that  the  plaintiff,  the  pledgee, 
oould  not  recover  upon  bis  account  It  was  not  shown  upon 
what  consideration  tbe  notes  and  tbe  judgments  were  trans- 
ferred by  the  pledgee,  or  that  at  the  time  of  tbe  transfer  the 
makers  of  the  notes  were  not  perfectly  solvent.  The  plaintiff 
there  relied  upon  tbe  simple  fact  that  the  notes  and  judg- 
ments were  not  paid.  Upon  this  state  of  tbe  facts  tbe  court 
held  that  tbe  presumption,  nothing  appearing  to  the  contrary, 
was  that  the  note  and  judgments  were  transferred  by  the 
plaintiff  for  tbe  full  amount  appearing  to  be  due  upon  them, 
and  hence  be  was  cbarged  with  tbe  full  amount.  There  are 
some  broad  expressions  contained  in  the  opinion  which  when 
iaolated  from  tbe  facta  of  the  case  tend  to  give  some  counte- 
nance to  the  plaintiff's  contention  here.  In  Vose  v.  Florida 
R.  R.  Co.y  60  N.  Y.  369,  it  was  held  that  a  wrongful  sale  by  a 
creditor  of  collateral  securities  placed  in  bis  bands  by  tbe 
principal  debtor,  does  not  per  m,  discbarge  even  a  surety  for 
the  debt  (much  less  tbe  principal  debtor),  in  ioto^  but  that  by 
aoch  sale  the  creditor  makes  the  securities  his  own  to  the  ex- 
lent  of  discharging  the  surety  only  to  an  amount  equal  to  their 
actual  valua  In  PoU$r  y.  MerehanUf  Bank,  28  N.  Y.  641 ;  86 
Am.  Deo.  278;  Booth  v.  Powers^  56  N.  Y.  22;  and  Thayer  y. 
ManUyf  79  N.  Y.  806,  it  was  held  that  in  an  action  to  recover 
damages  for  the  oonversion  of  a  pronussory  note,  tbe  amount 
appearing  to  be  unpaid  thereon  at  tbe  time  of  tbe  converaioa 
iii&  intenati  ia  prima  facie  tbe  measure  of  damages,  but 
that  the  defendant  haa  the  right  to  show  in  ledaotiaii  of  djun- 
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ages  the  ineolyeney  or  inability  of  the  maker,  or  any  other 
fact  impugniDg  the  value  of  the  note. 

In  the  Exeter  Bank  y.  Oordon^  8  N.  H.  66,  where  the  bank 
had  received  a  note  as  collateral  securitj  and  had  subse- 
quently, without  the  consent  of  the  pledgor,  compromised  it 
by  receiving  the  one  half  thereof  from  the  maker,  it  was  held 
that  the  bank  was  bound  to  credit  the  pledgor  with  only  the 
amount  received  upon  compromise  upon  proof  that  the  com- 
promise was  advantageous  and  that  the  maker  was  insolvent 
and  unable  to  pay  the  balance,  and  the  general  rule  was  laid 
down  which  was  announced  in  the  cases  last  above  cited. 

If  the  pledgee  of  the  note  of  an  insolvent  maker  may  ear- 
render  it  upon  a  compromise  for  one  dollar  without  being 
made  liable  for  more  than  he  receives,  upon  what  conceivable 
principle  can  a  pledgee  be  held  for  the  face  value  of  a  worth- 
less  note  by  surrendering  it  without  any  consideration  what- 
ever ?  If  one  intrusted  with  a  note  as  agent,  or  holding  it  as 
pledgee,  loses  it  by  his  carelessness,  or  even  willfully  destroys 
it,  he  can,  in  an  action  against  him  by  the  principal  or  pledgor, 
be  held  liable  only  for  the  value  of  the  note.  If  Garrison  had 
broken  into  the  plaintiff's  safe  and  taken  these  notes  with- 
out any  right  whatever,  in  an  action  for  their  conversion  the 
plaintiff  could  have  recovered  against  him  as  damages  only 
the  actual,  not  the  face  value  of  the  notes. 

I  need  go  no  further.  Other  illustrations  are  not  needed. 
Our  attention  has  been  called  to  no  case  in  law  or  equity 
which  upholds  the  plaintiff's  contention  as  to  these  notes.  I 
should  be  greatly  surprised  to  find  any  and  do  not  believe 
there  are  any. 

I  have  assumed,  without  a  careful  examination  of  the  de- 
fendants' objections  to  the  notes,  that  they  were  valid  and 
properly  issued  by  the  company  for  their  full  amount  I  have 
also  assumed  without  examining  the  matter  that  upon  this 
record  we  must  hold  against  the  contention  of  the  defendants 
that  the  second  mortgage  bonds  took  the  place  of  the  notes 
given  for  them  and  were  held  in  their  stead  as  collateral 
security. 

Statements  made  upon  the  argument  by  the  counsel  for  the 
appellants  rendered  it  unnecessary  for  us  to  consider  any  other 
objections  to  the  judgment,  and  for  the  reasons  stated  the 
judgment  should  be  reversed  and  a  new  trial  grantedi  ootta 
to  abide  the  eveut. 

All  concur;  Obat,  J.,  in  result 
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Dnrom  avd  Crxditok.  —Notation,  Dbpikition  of:  8m note  io  Hobwn 
▼.  DaMmm*9  Sifndh,  13  Am.  Dm.  294.  To  antitla  tb«  ereditor  to  reoovar 
against  tho  snUstitntod  debtor,  it  mnit  appear  that  the  creditor  asMnted  to 
the  arrangement^  and  that  the  original  debt  was  eztingnishedi  BuUerJUld  r, 
BarUkonu  7  K.  H.  840;  26  Am.  Deo.  741;  JSonnemer  t.  NtfgreU^  10  La.  474; 
S6  Am.  Dea  217.  Whether  a  transaction  amounts  to  a  noration  is  a  qaes- 
tion  of  intention,  to  be  decided  from  all  the  eironmstanoes  of  the  ease:  PideU 
Uff  Im.  tie.  Oo,  T.  Shenandoah  eU.  R.  R,  Co,,  86  Va.  1;"19  Am.  St.  Rep.  868. 
For  oases  m  which  there  was  held  to  be  a  noration,  see  H§aton  t.  Angier^  7 
N.  H.  897;  28  Am.  Deo.  358;  Sterling  t.  Ryan,  72  Wis.  86;  7  Am.  St.  Rep. 
81& 

OoUatoral  Boonritlos. 

DeJltMrn.  —  ''The  nse  of  the  term  'collateral  seonrlty/  when  the  debtor 
transfers  to  his  creditor  an  article  of  ralne  or  an  OTidenoe  of  debt,  is  intended 
to  express  that  it  is  not  reoeired  in  payment  of  the  principal  debt,  and  that 
it  is  not  an  additional  right  to  which  the  creditor  is  absolntelj  entitled.  It 
is  merely  a  concnzrent  security  for  another  debt,  whether  antecedent  or  newly 
created,  and  is  designed  to  increase  the  means  of  the  creditor  to  realise  the 
the  principal  which  it  is  given  to  seccre.  It  is  subsidiary  to  the  principal 
debt;  ranning  parallel  with  it,  collateral  to  it;  and  when  collected  is  to  go  to 
the  credit  of  the  principal  debt,  or  if  the  principal  debt  be  paid  ofi^  the 
debtor  is  entitled  to  the  restoration  of  the  collateral  security  ":  Munn  ▼.  Jfc* 
Donald,  10  Watts,  270^  273;  Chamberahurg  Im.  Co.  t.  Smith,  11  Pa  St.  120, 
127.  Though  perhaps  it  is  tme,  as  indicated  in  the  definition  just  quoted, 
that  every  transfer  of  an  article  of  yalne  for  the  purpose  of  securing  the 
payment  of  an  obligation  due  to  the  transferee  may  entitle  such  article  to 
be  called  a  collateral  security,  yet  the  term  as  generally  used,  and  as  used 
in  this  note,  is  much  more  limited  in  its  signification. 

The  Uiual  SvbJeeU  qf  Transfer  ae  Collateral  Securitiee  are  choses  in  action, 
whether  negotiable  or  not>  certificates  of  stock  in  private  corporations,  bills 
of  lading,  and  warehouse  receipts.  These,  even  when  not  in  all  respects 
negotiable^  are  tvansferrable  by  indorsement  and  delivery,  and  when  in- 
dorsed and  delivered  vest  in  the  indorsee  all  the  rights  in  the  property  pos* 
sessed  by  the  transferer,  so  far  at  least  as  may  be  necessary  to  accomplish 
the  purposes  of  the  transfer,  and  constitute  the  most  convenient  as  well  as 
the  most  usual  form  of  collateral  security:  First  I^aL  Bank  t.  Kelljf,  57 
N.  Y.  34;  Douglas  v.  People*e  Rank,  86  Ky.  176;  9  Am.  St  Rep.  276.  Our 
inquiries  will  therefore  be  limited  to  collateral  securities  belonging  to  the 
classes  just  mentioned. 

The  Means  by  Which  a  Seeuntg  may  be  Made  OoUaieral  to  the  satisfaction 
of  an  obligation  will  not  be  considered  here  for  want  of  adequate  time  and 
space.  We  shall  assume  in  what  we  shall  hereafter  state  that  the  alleged 
collateral  security  in  question  has  been  indorsed  and  delivered,  or  otherwise 
transferred  as  completely  as  it  was  possible  for  the  holder  or  transferer  to 
transfer  it,  and  shall  then  proceed  to  inquire  what  are  the  rights^  dutisi^  lia> 
UUties,  and  remedies  of  the  transferee  thereof. 

The  Title  qfthe  Holder,— Jn  considering  the  rights  of  the  holder  of  odOa^ 
oral  securities  we  shall  treat:  1.  Of  his  title,  for  the  purpose  of  showing  to 
what  extent  it  is  subject  to  attack;  2.  What  he  may  lawfully  do  by  virtue 
of  his  qualified  ownership;  and  3.  Of  the  purposes  for  which  he  may  hold  the 
property  or  to  which  he  may  apply  its  proceeds.  It  may  be  that  the  p(^rson 
who  transferred  the  security  as  collateral  did  not  have  the  title  thereto,  or 
having  title  held  it  in  trust,  or  for  some  special  purpose  not  auLhoiiztii^  liiiii 
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to  inmate  It  m  hm  did.  If  moh  Im  the  oaM,  the  v»lldiby  of  hie  tcenefer  m 
eolUteral  eeeoritj  moet  be  determined  by  tbs  mlee  applicable  to  abaolnte 
teansfere.  If  the  title  to  the  property  wai  ao  apparently  Tested  in  hin  that 
be  had  traneferred  it  to  aa  abaolate  pnrchaaer  in  good  faith  eeoh  traoafw 
miut  have  been  anatained,  then  also  moet  the  transfer  as  oollateral  eotonrity 
be  npheld,  Ebnee,  if  a  holder  of  eeoarities  payable  to  bearer,  or  othenriae 
transferable  by  mere  delirery,  or  of  seoarities  transferable  by  indotaement 
to  whom  they  have  been  indorsed,  transfers  them  aa  oollateral  aeoaritgr  to  a 
peraon  acting  ib  good  faith,  anch  transfer  mast  be  held  good,  thongh  the 
peraon  making  it  had  no  title  to  the  property  whatever,  or  held  it  aaa  bailee 
merely,  or  in  trust  for  some  special  purpose:  Bealle  r.  Southern  Bank^  57  Giu 
S74;  T/iompBon  r.  8L  Niehokta  NaL  Bank,  113  N.  Y.  325;  OoU  t.  Humbert,  5 
CkL  260;  63  Am.  Dee.  128;  OoUberg  r.  UmUd  Statu  NaL  Bank^  131  K.  Y. 
596:  Ambrom  t.  Svans,  66  Cal.  74;  ilmo^  ▼.  Jo/instm,  66  GaL  402;  Texas 
Banking  etc.  Co.  r.  Turnley,  61  Tex.  365;  WoocCe  Appeal,  92  Pa.  St^  379;  37 
Am.  Rep.  694;  Burion'e  Appeal,  93  Pa.  St.  214.  On  the  other  hand,  if  the 
eiroumstanoea  were  anch  aa  to  pat  the  purchaser  upon  inquiry  or  charge  him 
with  notice  of  the  true  title  of  the  owner,  then  they  are  potent  to  the  same 
extent  aa  againat  a  transferree  for  oollateral  security:  Leiper*e  Appeal^  106 
Pa.  St.  877.  So  if  a  paper  was  non-negotiable  or  dishonored,  a  transferee 
for  oollateral  aeourity  cannot  enforce  it  under  oircamstances  precluding  its 
enforcement  by  an  absolute  purchaser:  Jenneet  ▼.  Bean,  10  N.  H.  266;  34 
Am.  Dec  152;  In  re  Sime,  8  Saw.  905.  If  acta  are  required  in  order  to 
protect  an  abaolate  pnrchaaer  against  the  claims  of  creditors  or  othera,  they 
are  equally  neoeaaary  for  the  protection  of  a  transferee  as  colU^leral  seonnty, 
and  his  rights  may  be  loet  through  hia  non-observance  of  thoee  acts:  Atkinmm 
▼.  Foeter,  134  111.  472. 

Holder  i»  Banked  a»  a  Purehaaer.  — The  holder  of  collateral  aecurity  is,  aft 
least  to  the  extent  to  which  he  has  a  right  to  ita  proceeds,  to  be  regarded  aa 
a  purehaaer  entitled  to  the  aame  immunity  againat  aeoret  equitiee  and  un- 
known defenses  as  a  purchaser  would  be,  who  acquired  absolute  title  to  the 
property  under  like  circumstances.  Therefore,  if  he  aoquires  a  note  or  other 
■ecurity  in  good  faith  and  for  value,  before  its  maturity,  no  defense  oan  be 
asserted  against  him  arising  out  of  want  of  consideration:  Stoddard  t.  Kim^ 
ball,  6  Gush.  469;  Pitte  r.  Fogleeong,  87  Ohio  St  676;  41  Am.  Bep.  540; 
Fisher  ▼•  Fisher,  98  Mass.  303;  or  out  of  any  other  matter  or  equity  of  which 
he  had  no  notioe  when  he  acquired  the  aecurity;  McNeil  r.  Tenth  NaL  Bank, 
46  N.  Y.  825;  7  Am.  Bep.  341;  Chicopee  Bank  r.  ChapiH,  8  Met.  40;  Lehman 
T.  Taaaliassee  M.  Co,,  64  Ala.  567;  Stotts  ▼.  Byers,  17  Iowa,  303;  State  Sam. 
InsL  r.  Hunt,  17  Kan.  532;  Xio^cm  v.Smith,  62  Ma  455;  New  Orleans  Bank' 
ing  Asmu  ▼.  WiUs,  4  Wood,  43;  Kisierbock's  Appeal,  127  Pa.  St.  601;  14  Am. 
St.  Bep.  86tf.  The  title  of  the  holder  of  a  oollateral  aecurity  is^  on  the  other 
,  hand,  no  better  than  if  he  were  an  abaolute  purehaaer,  and  he  ia  affected  with 
notice  of  any  oonditiona  or  infirmitiea  attached  to  the  paper  to  the  aame  ex* 
'  tent  thai  an  abeolnte  porohaser  would  be,  and  henoe  he  mnst  take  notioe  of 
by-laws  printed  npon  certificatea  of  atock  tranaferred  to  him  aa  '^^^^frtral; 
StaU  Sawing  Assn.  ▼.  Nixon- Jonrn  Printing  Co.,  25  Ma  App.  642. 

Taken  to  Secure  Pre-existing  DebL  —  Whether  one  who  aoquirea  property 
In  payment  of  a  pre-existing  indebtedness  should  be  treated  and  protected 
aa  a  purchaser  thereof  in  good  faith  and  for  value,  so  as  to  protect  him  against 
defects  in  hia  title  of  which  he  had  no  notioa^  and  againat  aeerat  defeneea  and 
equitiea,  ia  a  queation  which  has  been  mnch  diacnaaed  and  over  which  great 
diversity  of  judicial  opinion  still  exists.    On  the  one  aide  it  ia  *?^^"*^*^  that 
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only  when  8oin«  new  eonrideration  w  advanced  <m  the  laiUi  ot  a  transfer, 
the  transferee  properly  be  deemed  a  pnrohaeer,  and  therefore  if  he  merely  a^ 
oepte  property  hi  payment  of  his  pre-ezietuig  obligation,  he  is  not  entitled  to 
the  eaine  consideration  as  if  he  had  paid  oat  moneys  at  the  time  of  the  trans* 
fer.     The  leading  case  maintaining  this  Tiew  is  Baff  ▼•  CoddingUm,  5  Johns* 
Ch.  54;  9  Am.  Dea  268,  which  has  been  foUowad  by  many  sabseqnent  dsois* 
ions  in  the  same  state  and  in  others:  Staiher  t.  McDonalds  6  Hill,  93;  40  Am. 
Dee.  389;  Coms<odlr  t.  Hier^  73  N.  Y.  269;  29  Am.  Rep.  142;  Lawrenet  ▼• 
Ckark,  36  N.  Y.  128;  Weaver  r.  Borden,  49  N.  Y.  286;  Bramhall  r.  BeekeU, 
81  Me.  205;  Bowman  ▼.  Van  Kuren,  29  Wis.  209;  9  Am.  Rep.  664;  Bcfer  t, 
Krpntone  Bank,  83  Pa.  8t  248;  FenouOU  t.  HamUton,  86  AU.  319;  Lee'e  Adm'r 
w.  Smend^  1  Met  (Ky.)  628;  71  Am.  Deo.  494;  PrenUee  r.  Zane,  2  Oratt  262| 
FSru  KaL  Bankv.  Straum,  06  Miss.  479;  14  Am.  St.  Rep.  679;  Loebr.  Petere. 
63  Ala.  243;  36  Am.  Rep.  17.     It  did  not»  however,  meet  with  the  approyal 
of  the  supreme  court  of  the  United  States,  and  is,  in  onr  judgment,  now  in  ooi^ 
fliet  with  the  decided  weight  of  authority  opon  the  subject;  Swyt  t.  TVson, 
16  Pet.  1;  suiting  ▼.  BoUman,  73  Mo.  666;  39  Am.  Rep.  637;  Maitiand  ▼.  Cm^ 
sm'tf  NaL  Bank,  40  Md.  640;  17  Am.  Rep.  620;  Mix  r.  National  Bank,  91 
lU.  20;  88  Am.  Rep.  44;  Herman  ▼.  Gunier,  83  Tex.  66;  29  Anu  St.  Rep. 
tt2;  Tabor  y.  lierdtan^^e  NaL  Bank,  48  Ark.  454;  3  Am.  St.  Rep.  241;  ^^ 
geraid  v.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  376.     A  corresponding  differ- 
ence of  opinion  has  arisen  with  respect  to  collateral  securities  when  the  debt 
■ecured  by  them  was  not  created  in  reliance  upon  them,  but  was  a  pre-ex- 
isting debt.     There  are  authorities  which  bold  that  when  the  eollateral  is 
taken  to  secure  such  pre-existing  debt,  the  holder  is  not  entitled  to  protection 
as  a  holder  bona  fide,  and  that  there  may  be  asserted  against  him  all  defenses 
•xisting  against  the  transferrer  at  the  time  the  transfer  was  made:  Bmilh  ▼• 
Bibber,  82  Me.  34;  17  Am.  St  Rep.  464;  Rvddkk  v.  Lloffd,  16  Iowa,  441;  8S 
Am.  Dec  423;  Dejteau  v.  WaddingUm,  6  Whart  220;  86  Am.  Dea  216;  CuU 
Imm  T.  Branch  Bank  4  Ala.  21 ;  37  Am.  Dee.  726;  BidianUon  r.  Bice,  9  Baxt 
290;  40  Am.  Rep.  92;  Craighead  ▼.  WeOe,  8  Baxt  38;  86  Am.  Rep.  686; 
Coddington  v.  Bay,  20  Johns.  637;  11  Am.  Dec.  342;  but  these  decisions  are 
also  contrary  to  the  weight  of  authority  upon  the  subject,  and  the  holder  of 
n  ooUatecal  security  taken  to  saonrs  a  prs-exiBting  debt  is  now  generally  en- 
titled to  be  treated  as  a  purchaser  to  Uie  same  extent  as  if  ths  taking  c^  the 
security  had  been  coincident  with  the  creation  of  the  debt  it  was  given  to 
secure:  Skilling  ▼.  BoUman,  73  Ma  666;  38  Am.  Rep.  637;  Smkk  t.  Jem 
nmge,  74  Oa.  661;  Koehkr  v.  Dodge,  31  Neb.  328;  28  Am.  St  Rep.  618;  SU 
Paul  NaL  Bank  ▼.  Cannon,  46  Minn.  96;  24  Am.  St  Rep,  189;  Atkineon  r. 
Brooke,  26  Vt  569;  62  Am.  Dea  692;  PiUe  r,  Fogleeong,  37  Ohio  8t  676;  41 
Am.  Rep.  640;  RaUroad  Co.  t.  National  Battk,  102  U.  S.  14;  Fair  ▼.  Howard, 
6  Not.  810;  Spemeer  ▼.  Shan,  108  Ind.  183;  53  Am.  Rep.  36;  Siraughan  ▼. 
Fakrehild,  80  Ind.  698;  CUiaem*  Bank  v.  Pagne,  18  La.  Ann.  222;  89  Am.  Dea 
660;  Sagior  t.  Daniele,  21  DL  881;  87  Am.  Dea  250;  Fieker  r.  Fieker,  98 
Masa  303;  ^^^olrs  ▼.  Hartehome,  21  N.  J.  L.  665;  47  Am.  Dea  176;  Bank 
qf  BepmUic  t.  Oarringion,  6  R.  L  616;  73  Am.  Dea  83;  Pagne  t.  Beneleg,  8 
Gal.  260;  68  Am.  Dea  3ia     Bven  in  thoee  states  in  which  one  taking  a  col- 
lateral for  an  anteosdent  debt  is  not  protected  as  a  purchaser  for  value,  there 
i%  to  some  sxtsnt,  an  exeeption  in  the  case  of  accommodation  paper,  for  ths 
maker  of  snch  paper  cannot,  as  against  ons  to  whom  it  has  bemi  transfsrred 
as  ooUatenal  seenrity,  snecessf ully  resist  its  enforcement  because  of  its  want 
of  eonsidsration.     "  Hn  who  ohoosss  to  put  himself  in  the  front  of  a  negoti- 
able instrument  for  the  benefit  of  his  friend  must  abide  the  consequences: 
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WaUoBt  ▼.  Bank  ^  Uwdgfrnary,  18  Sei^  k  R.  882;  mnd  has  nn  more  right 
to  oomplftiii  if  his  friend  aoeommodatee  himielf  by  pledginfj;  it  for  an  old  debt 
than  if  he  had  need  it  in  any  other  way  ":  Lord  v.  Ocean  Bvaik^  20  Pa.  St 
884;  69  Am.  Deo.  728;  Oroemr*'  Bank  ▼.  PenfiM,  69  N.  Y.  502;  25  Am.  Rep. 
231;  Kimbro  r.  L^lt,  10  7erg.  417;  31  Am.  Dec.  585;  ApplHon  t.  Donald- 
9on,  8  Pa.  St  881;  note  to  AUoona  8.  Nat,  Bank  v.  Dunn,  31  Am.  St.  Rep. 
747,  748.  He  may,  however,  in  those  states  interpose  as  against  snch  paper 
every  defense  exoept  want  of  consideration:  Cummings  r,  Bcfd,  83  Pa.  8t. 
872;  Carpcmerr,  NaUonal  Banh  106  Pa.  St  170;  as  that  the  note  was  given 
subject  to  the  restriction  that  it  should  be  used  for  a  specified  purpose  only, 
which  purpose  did  dot  include  the  right  to  pledge  it  except  for  a  subsequent 
loan:  Altoona  8.  NaL  Bank  ▼.  Dtrnti,  161  Pa.  St.  228;  81  Am.  St  Rep.  742. 

Riffhis  qf  Holder  are  Betitrieied  to  hie  Intertite,  —  A  holder  of  ooUateral  se- 
curity is  in  no  instance  entitled  to  be  protected  as  a  purchaser  thereof  except 
in  so  far  as  may  be  necessary  to  enforce  payment  of  the  obligation  to  secure 
which  it  was  given.  If  the  title  of  the  tran^if error  was  imperfect  or  fraudu- 
lent and  his  transfer  was  in  derogation  of  the  title  or  interest  of  some  other 
person,  the  latter,  though  he  may  be  required  to  recognize  the  transfer  and 
permit  it  to  stand  for  the  purpose  for  whioh  it  was  given,  may,  in  all  other 
respects,  assert  his  rights  and  compel  payment  to  himself  of  any  anrplns  re- 
maining after  the  satisfaction  of  the  obligation  for  which  his  property  stood 
as  collateral  security:  Merchants*  Bank  v.  Idvingston,  74  N.  Y.  223;  Kellogg  v, 
Thompson,  142  Mass.  76;  In  re  Bonner,  8  Daly,  75.  So  where  the  maker  has 
a  defense  as  against  the  original  payee  of  a  negotiable  instrument  transferred 
as  collateral  security,  the  holder  is  in  no  event  entitled  to  enforce  such  in- 
strument, except  to  the  amount  of  the  debt  whioh  it  "was  pledged  to  secure, 
as  where  the  instrument  was  an  aocomodation  paper:  Atlas  Bank  v.  DogU,  9 
R.  I.  76;  98  Am.  Deo.  368;  11  Am.  Rep.  219;  Chicopee  Bank  v.  CAopm,  8  Met 
40;  Farwell  v.  Importers*  Nat,  Bank,  90  K.  Y.  483;  Stoddard  v.  KimhaU,  6 
Cush.  469;  or  defenses.  Farmers  etc  Bank  v.  Blemns,  46  Kan.  636,  or  offsetts. 
Second  Nat.  Bank  v.  Hemingi'ay,  34  Ohio  St.  381,  exist  in  favor  of  the  maker. 

The  Rights  qfthe  Holder  of  a  Collateral  8eruritjf  must  necessarily  be  com- 
mensurate with  his  title.    In  other  words,  he  must  be  allowed  to  possess. 
enforce,  and  enjoy  the  security  and  the  profits  and  accumulations  thereof, 
so  far  as  may  be  necessary  to  the  discharge  of  his  debt     **  A  bond  or  chose 
wliich  is  transferred  as  collateral  security  is  put  under  the  dominion  of  the 
creditor  to  make  his  claim  out  of  it ":  Chamberjiburg  Ins,  Co.  v.  8mith,  1 1  Pa. 
St.  120.     "  A  creditor  who  holds  collateral  security  for  the  protection  of  his 
debt  stands  in  a  different  relation  to  the  assignor  of  the  collateral,  though 
the  latter  be  his  debtor.     By  the  assignment  a  privity  is  created  or  estab- 
lished which  invests  the  assignee  with  the  ownership  of  the  collateral  for  all 
purposes  of  dominion  over  the  debt  assigned.     He  is  alone  empowered  to  re- 
eeive  the  money  to  be  paid  upon  it  and  to  control  it  in  order  to  protect  his  right 
under  the  assignment"    Hanna  v.  HoUon,  78  Pa.  St  334;  21  Am.  Rep.  20. 
The  assignor,  therefore,  loses  all  control  over  the  paper,  his  dominion,  if  not 
entirely  and  finally  extinguished,  is  at  least  suspended  until  by  the  payment 
of  the  obligation  the  title  and  rights  of  the  bolder  of  the  collateral  ure  ter* 
minated;  and  therefore,  the  assignor,  if  the  collateral  be  a  note  or  other  in- 
strument for  the  payment  of  money,  has  no  power  to  forbid  or  exonae  each 
payment  nor  to  attach  conditions  thereto:  Johnston  v.  Allen,  22  FU.  224;  I 
Am.  St  Rep.  180;  and  no  payments  made  to  him  oan  discharge  the  obli« 
gation  to  the  prejudice  of  one  holding  it  as  ooUatend  MOu?itys    BhieWm 
Buchanan,  22  Vt  648. 
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Bif^  i^  Rolder  of  Stodtt, — If  tiia  property  held  u  coltateral  seoiirity  eon« 
rirte  of  the  etook  of  a  oorporatioii,  the  holder  ia,  for  the  time  being,  entitled 
to  all  the  righta  and  privilegea  of  a  etookholder.     His  right  to  any  diridendfl 
whioh  may  be  declared  ia  paramount  to  that  of  hia  pledgor,  and  he  may  re* 
eorer  them  c^  the  oorporation  if  they  remain  unpaid,  or  of  the  pledgor  if 
Ihey  haTo  been  wrongfully  reoeired  by  him;  MerchanU^  NaL  Bank  r.  Bkhardtt 
6  ICo.  App.  464;  Ooty  t.  HMdajf^  %  Ma  Appw  118;  QemnuU  r.  DavU,  75 
Md.  &M;  32  Am.  St.  Rep.  41S;  416.    There  is  oartainly  a  want  of  harmony 
in  the  views  expreieed  by  teztwritera  and  in  aome  of  the  deoiaions  respect- 
ing the  right  of  the  holder  of  stock  for  collateral  security  to  rote  it  at  those 
aleotfona  of  the  corporation  in  which  its  stockholders  are  entitled  to  par* 
tieipata.    Bomathnea  it  Is  said  that  the  pledgee  has  no  right  to  Tote, 
although  tiie  stock  stands  in  his  name  on  the  books  of  the  oorporatlon,  and 
at  other  times  the  Tiew  has  been  expressed  that  equity  may,  at  the  in* 
stanoe  of  the  pledgor,  compel  the  re-assignment  of  the  stock  to  him  for  the 
purpose  of  Toting,  or  may  otherwise  prevent  its  being  used  or  roted  to  his 
Injury  by  the  pledgee.     We  doubt  the  correctness  of  either  of  these  views. 
The  title  or  interest  of  tiie  holder  of  stock  for  collateral  security  Is  certainly 
paramount  to  that  of  the  pledgor  thereof.    Therefore,  there  is  no  reason 
why  the  latter,  rather  than  the  former,  should  be  permitted  to  participate 
in  corporate  elections.     At  all  events,  we  think  it  well  settled  now  that  if 
the  stock,  though  in  fact  held  as  security,  has  been  so  transferred  upon  the 
books  of  the  corporation  that  its  holder  as  collateral  there  appears  to  be  the 
owner  thereof,  he  has  the  same  right  to  vote  as  if  his  ownership  were 
absolute  instead  of  conditional  or  qualified:  Hoppin  t.  Bi^um,   9  R.  I.  613; 
11  Am.  Rep.  291;  FraMin  Bank  v.  Commercial  Bank,  86  Ohio  St.  360;  .38 
Am.  Rep.  5iM;  Vail  v.  BamiUon,  85  N.  Y.  463;  and  it  may  be  said  gener- 
ally that  the  holder  of  stock  as  collateral  security  has  the  same  righte  as 
an  absolute  owner  thereof,  including  the  right  to  protect  it  from  waste  and 
diminution:  Bakhain  v.  Canjieid,  26  Minn.  48;  to  hold  it  free  from  all  liens 
and  claims  of  the  corporation  not  assertable  against  it  were  he  ite  absolute 
owners  I^ew  Orkam  eie,  0(k  r.  WUtB,  10  Fed.  Rep.  830;  Bank  qf  HoUy 
8pring$  v.  Pin&m,  58  Miss.  421;  88  Am.  Rep.  330;  and  also  against  the 
claims  of  all  creditors  of  the  pledgor, 'whether  by  attachment  or  otherwise, 
whose  liens  do  not  antedate  the  transfer  to  him:  Merehanta'  etc  Bank  v. 
Biekardt,  6  Mo.  App.  454;  74  Mo.  77;  Moore  v.  Bank,  52  Mo.  379;  Continental 
NaL  Bank  v.  mot  Nai.  Bank,  7  Fed.  Rep.  369;  NaJbring  v.  Bank  of  Mobile, 
58  Ala.  204;  Broadtoap  Bank  v.  McElrath,  13  N.  J.  Eq.  24;  Barl^e  Appeal, 
89  Pa.  St.  411:  Elyy  v.  Queet,  94  Pa.  St.  160;  Fraatr  v.  Charleeton,  11  S.  G. 
487-519;  Comirk  v.  Rieharde,  3  Lea,  1;  BecktoUh  v.  Bwrrongh,  13  R.  I.  294; 
Cheever  v.  Meyer,  52  Vt.  66;  CoU  v.  Ives,  31  Conn.  25;  81  Am.  Dec.  161. 
These  rules  are  equally  applicable  to  the  transfer  of  warehouse  receipts  or 
of  bills  of  lading  as  collateral  security.     The  transferree  becomes  to  the  ex- 
tent of  his  debt  the  owner  of  the  property  represented  by  such  receipt  or 
bill,  and  entitled  to  protect  and  vindicate  his  rights  in  the  same  manner  and 
to  the  same  extent  as  if  the  transfer  to  him  were  absolute:  Datrie  v.  RtiseeU, 
62  Gal.  611;  28  Am.  Rep.  647;  Cartwrighl  v.  Wilmerding,  24  N.  Y.  621;  Si, 
Lotde  NaL  Bank  ▼.  Roee,  9  Mo.  App.  399,  41 1;  Fourth  Nat,  Bank  v.  SU  LouU 
OoUtm  Co,,  11  Mo.  App.  333,  341;  SUwart  v.  PItanix  Ins,  Co.,  9  Lea,  104; 
Whitneif  T.  Titbits,  17  Wis.  369;  Oibson  v.  Stevens,  8  How.  384;  First  NaL 
Bank  r.  Bates,  1  Fed.  Rep.  702. 

Tke  Oreditor$<^the  Pledgor  have  no  legal  right  to  object  to  the  pledge  where 
ikm  streonstaaoss  attending  it  are  not  such  as  to  make  it  fraudulent  as 
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igMiost  tli«m  if  It  wttrt  ao  alMolato  tranafer:  Leau  ▼•  SUeper^  18  N.  H.  tP9^ 
DOT  after  it  ia  made,  h»ye  they  any  right  to  insiat  upon  ita  retentioa  by  tiba 
pladgea.  Ha  may,  therefore^  if  he  aaea  proper,  return  it  to  hia  debtor^  ia» 
linqaiahiiig  all  righta  thereunder  and  electing  to  proceed  upon  tho  prineipal 
obligation  alone,  without  giving  the  other  creditoia  any  jnat  canaa  ai  oooa- 
plaint  oar  interference:  In  t«  D90U,  2  Watta  ft  S.  463. 

Am  the  pledgee  baa  the  right  to  retain  poaaeiaion  of  the  "pta^ity  pledged 
antil  hia  debt  ia  paid,  anoh  poaaeaaion  ahoald  certainly  be  deemed  to  be  held 
in  anbordination  to  the  righta  of  the  pledgor,  and  perhapa  it  ia  impoaaibla 
for  it  to  be  advene  ao  aa  to  confer  upon  the  pledgee  any  preecriptiv^a  title  ta 
it^  as  againat  the  pledgor  or  hia  saccesKkra  in  intareat:  Oro98  r.  Bwrdea  eU, 
Oamd  Oo,,  73  OaL  302;  2  Am.  St.  Bap.  806L  There  1%  howeTei;  no  objeetian 
Id  the  pladgae'a  acquiring  the  title  of  the  pledgor  in  any  manner  not  inoon- 
aiatent  with  the  pledge,  and  therefore  the  former  may  purchaaa  and  acquire 
the  title  of  the  latter  at  an  ezecutioa  aale:  Olark  t.  HoUand,  72  Iowa,  34;  t 
Am.  St.  Rep.  23QL 

Where  a  eollataral  aeeurity  la  in  the  banda  of  a  creditor,  the  right  to  pro^ 
•onte  an  action  upon  hia  original  debt  may  terminate  tiirougfa  the  operation 
of  the  etatute  of  limitationa.  Two  atrange  and  equally  incorrect  Tiewa  ra- 
apecting  his  righta  have  been  expreaaed,  one  being  that  hia  right  to  the  col- 
lateral security  thereupon  becomes  absolute,  and  that  he  ia  exonerated  from 
accounting  to  hia  debtor  for  it  or  ita  proceeda,  and  the  other,  that  he  loeea 
all  right  to  it,  and  can  no  longer  enfbroe  it  for  any  purpoee  whatever:  /hnsefl 
T.  La  Rouqe  13  Ala.  149;  Van  Arton,  t.  Napier,  63  Mias.  2^.  In  one  state, 
on  the  other  hand,  the  oontinned  eziatence  of  the  collateral  aecnrity  baa 
been  held  to  auapeud  the  running  of  the  statute  of  limitationa  and  to  prevent 
its  operating  against  the  maintenance  of  any  action  on  the  original  debt: 
Biane  r.  Herttog^  23  La.  Ann.  199;  PotieB  Jury  t.  Jharalde,  22  La.  Ann.  107; 
0Ukm*8  Bank  v.  Knapp,  22  La.  Aon.  117.  But  assuming  the  statute  to  run 
against  the  original  debt,  thia  certainly  has  no  effoct  on  the  collateral.  l%e 
operation  of  this  statute,  in  the  absence  of  any  statute  giving  it  a  different 
effect,  is  merely  to  destroy  the  remedy  without  affecting  the  rii^t.  It  doee 
not  cancel  the  debt  nor  bar  any  proceeding  other  than  the  action,  the  right 
to  maintain  which  haa  been  lost  by  the  atatute:  Belknap  r,  Gleagen,  11  Conn. 
160;  27  Am.  Deo.  721;  LwUouf  v.  Fam  Cktmp,  7  N.  J.  K  113;  11  Am.  Dea 
329;  PiUufntrgh  etc,  R.  B,  Oo,  v.  Byere,  32  Pa.  St  22;  72  Am.  Dec  770.  There- 
fore, if  the  creditor  held  the  collateral  security  before  the  atatntory  bar 
against  the  original  debt  was  perfected,  he  may  continue  to  hold  it  afterw 
ward",  and  may  bring  any  appropriate  action  thereon  aa  long  as  anch  colla- 
teral itself  is  not  barred;  and  has  the  right  to  apply  the  proceeda  of  such 
action,  or  of  any  proper  disposition  he  may  make  of  hia  collateral,  to  the 
satisfaction  of  the  original  debt:  Hancock  v.  Franklin  In$,  Oo:,  114  Mass.  155; 
Cfhoieau  t.  AUen,  70  Mo.  290,  341;  Boot$  ▼•  Mason  City  He  Ooi,  27  W.  Va. 
483. 

Purpotiefor  tchich  (hUateral  Maybe  Held.  —We  havn  already  had  oooaaion 
to  state  incidentally  that  the  title  and  rights  of  the  holder  of  collateral  ae- 
curities  were  restricted  to  the  principal  debt.  It  follows  from  thia  that 
when  such  debt  is  paid  the  pledgor  of  the  collateral  aecnrity  becomes  en* 
titled  to  it,  or  so  much  of  it  as  remains  after  such  payment.  Whenever  tfas 
eellateral  waa  given  for  any  specific  purpose,  the  holder  baa  no  right  to  re- 
tain it,  or  any  of  ita  proceeds,  after  that  purpose  haa  been  aaoompKaML 
Though  the  pledgor  may  be  indebted  to  the  holder  of  the  aeei ity 
•ther  obligations,  the  latter  has  no  right  to  retain  it  or  ita  proaoada  torn 
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parposeof  seoiirinf  or  Mtitfying  snob  other  liabilitlei:  PhR6p9  t»  Thontpmrnf 
S  Johna.  Ch.  418;  7  Am.  Bea  635;  Mammie  Savhga  Bank  v.  ^a»^,  84  Ky. 
186;  4  Am.  8«.  Rep.  197;  BehV^  ▼.  Feoffm,  51  AU.  835;  TetOtmia  NaL  Bank 
▼.  Lot^  S7  lift.  Ann.  110;  Taknag^  t.  TAM  ^ot  J^onl:,  91  19.  Y.  531; 
W^ebof  T.  Anthony,  9  IhAj,  417;  Dmeam  r,  Brtmum,  83  N.  Y.  487;  Loyd 
▼.  LynMurg  NaL  Bank,  86  Va.  690;  8am  Antonh  NaL  Bank  t.  Blochtr,  77 
Tex.  73b  If  the  purpose  for  which  the  oollateml  leonrity  wm  p;iren  ii  ez- 
preseed  in  writing,  enoh  writing  ie  not  enbjeet  to  be  raried  or  oontradieted 
fay  parol  evidenoe  for  the  pnrpose  of  ahowing  that  the  collateral  may  be  held 
to  aeonre  aome  other  indebtedneie  not  mentioned  in  the  writing:  ffardie  ▼. 
Wriffkt^  83  Tex.  345;  lio(mvek  v.  Mark,  6  Johns.  Ch.  266.  If  the  pnrpose  of 
giving  the  aeenrity  does  not  clearly  appear  bnt  there  is  no  donbt  that  bat 
one  indebtedness  existed  against  the  pledgor  and  in  favor  of  the  pledgee  at 
the  time  the  security  was  given,  it  will  be  presumed  to  have  been  made  for 
the  pnrpoae  of  seonring  that  indebtedness  only,  and  its  application  to  snbse* 
qaently  acorn ing  indebtedness  will  not  be  permitted  withont  the  assent  of 
tiie  pledgor:   Budelfy  t.  OarreU,  60  Pa.  St.  333;  100  Am.  Dec.  664. 

The  mle  that  a  collateral  security  can  be  held  or  applied  only  npon  the 
obligation  which  it  was  given  to  secure  does  not  prevent  its  retention  fcr 
and  application  to  the  satisfaction  of  that  obligation  in  any  changed  form. 
Thus  though  the  principal  debt  is  prosecnted  to,  and  merged  in,  a  judg« 
ment,  the  right  to  hold  the  security  is  not  lost.  It  may  be  held  for  and  ap- 
plied to  the  satisfaction  of  the  judgment:  Smith  v.  Sirout,  63  Me.  205;  Charlet 
T.  Coier,  2  S.  (X  122;  King  t.  Hutehhts,  28  K.  H.  561;  Fieher  v.  Fisher,  98 
Iffass.  303.  The  renewal  of  a  note  is  not  as  between  the  parties  presumed 
to  discharge  or  satisfy  the  pre-existing  debt  but  merely  to  extend  the  time 
for  its  payment.  It  is  at  most  a  change  in  the  evidence  of  the  debt  and  not 
in  the  debt  itself.  Therefore  every  collateral  secarity  given  for  the  original 
•▼idence  of  the  debt  stands  eq^nally  good  for  the  new  evidence.  Hence  such 
collateral  mayfbe  held  for  the  satisfaction  of  a  note  given  as  a  mere  renewal 
of  a  pre-existing  note  for  the  payment  of  which  such  collateral  was  originally 
pledged:  Shrewnbnry  Savings  Instttttthn's  Appeal,  94  Pa.  St,  309;  Merchants* 
Bank  r.  Halt,  83  N.  Y.  338;  38  Am.  Rep.  A^-,  ColUm  v.  Dawley,  4  Col.  138; 
34  Am.  Kep.  72;  Phmey  v.  Kinton,  46  Yt.  88;  WiOUmM  v.  Natkmal  Bank,  72 
Md.  441;  Dayton  Nat,  Bank  v.  MerekanU*  NaL  Bank,  87  Ohio  81  208;  Z/oo- 
easier  Nat.  Bank^$  Appeal,  122  Pa.  81  81.  If,  however,  the  collateral  se- 
curity does  not  belong  to  the  maker  of  the  principal  debt,  and  its  owner 
stands  therefore  in  the  position  of  a  guarantor  rather  than  in  that  of  a  prin* 
ctpal  debtor,  then  there  is  no  presumed  power  of  the  debtor  to  extend  the 
time  of  payment  or  to  give  renewals  which  will  bind  his  guarantor,  and  tha 
collateral  securrty  given  by  the  latter  cannot  be  held  for  a  renewal  given 
without  his  assent:  Bitmap  v.  Potsdam  Bank,  96  N.  Y.  125;  Talmage  ▼• 
Third  NaL  Bank,  91  N.  Y.  531. 

.  What  we  have  aid  about  the  right  of  the  holder  of  a  collateral  security 
being  limited  to  the  obligation  to  secure  which  it  was  taken  should  not  be 
understood  as  implying  that  it  may  not  be  given  as  security  for  several 
obligations  or  for  all  obligations  existing^  or  to  exist  in  the  future,  against 
the  pledeor  and  in  favor  of  the  pledgee.  The  terms  of  the  agreement  un* 
der  which  the  collateral  is  taken  may  authorize  it  to  be  held  for  the  satis- 
faction of  an  debts  which  may  accrue  against  the  pledgor,  and  if  so,  it  may 
be  applied  to  tiie  satisfaction  of  any  debt  npon  which  he  at  any  time  be- 

•omes  liable  to  the  pledgee^  whether  as  an  individual:  Moon  v.  lKasA^r% 
147  ICasa.  344;  Eiehelbfrger  v.  Mwdode.  10  Md.  373;  09  Am.  Dee.  140}  or  m 
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tion  ol  negligonoe  eaa  loaroely  be  reVotted,  thoagh  It  Is  always  op«n  to  tha 
pledgee  to  show  that  no  injnry  was  suffered  by  the  pledgor  from  theappazmrt 
want  of  diligence:  Sieger  r,  Bueh,  Smedes  ft  M.  Ch.  172.    Ko  eztrmordiiiaffy 
diligenoe  is  exacted  of  a  pledgee  in  any  event.    All  that  the  law  reqnirea  ia 
ordinary  diligence^  and  wfaenerer  it  is  exeroiBod,  he  is  not  liablsg  though  it 
may  appear  that  by  greater  diligenoe  the  collateral  might  have  been  eol* 
lected  and  the  pledgor  sared  from  loss:  MiUer  t.  Gettysburg  Bank,  8  Watts^ 
192;  34  Am.  Dec  449,  and  note;  Chafe  t.  Purdy,  43  La.  Ann.  389;  Oao^ttim 
▼.  Jonee,  23  Qa.  176;  LamberUm  r.  Windom,  18  Minn.  006;  SUvm  t.  Marrom, 
4  Ind.  426;   IVelU  t.  H^elU,  63  Vt  1;  Beeoee  ▼.  Plough,  41  Ind.  204.     Wfaeie 
promissory  notes  secared  by  mortgages  were  transferred  as  oollateral,  and 
the  mortgages  contained  powers  of  sale  under  which  the  holder  of  the  notee 
mii;ht>  at  any  time  when  interest  was  due  and  unpaid,  have  had  the  mort- 
gaged property  sold,  and  thua  compelled  payment,  the  failure  to  ezereiBe 
such  powers  resulting  in  loss  of  interest  through  depreoiation  in  the  prop- 
erty, the  holder  of  the  collateral  was  held  liable  for  snoh  loss.    The  eonrt  m 
its  opinion  said:  "It  is  undoubtedly  the  law  that  the  pledgee  of  a  ohoae  in 
action  who  receives  it  as  collateral  security  is  bound  to  use,  not  extraordi- 
nary care,  as  the  master  seems  to  have  supposed,  but  ordinmry  or  reaaonafale 
care  or  diligenoe  to  secure  its  payment  when  due:  1  Am.  Lead.  CSaa.  402; 
40.3;  Lawrence  v.  McCalmont,  2  How.  426;  Kiter  v.  Ruddiek,  8  Blaekf.  38S: 
The  law  implies  on  the  part  of  the  pledgee,  from  the  nature  of  the  transao- 
tion,  an  agreement  to  use  such  care  to  protect  the  pledgor's  interest  and 
make  the  pledge  available.     Accordingly,  if  the  pledge  oonaists  of  indorsed 
negotiable  paper,  the  pledgee  must  present  it  for  payment  at  maturity^  and* 
if  it  is  not  paid,  must  give  notice  to  charge  the  indorser,  or,  if  loss  ensaoe, 
he  will  be  liable  to  make  it  good:  1  Am.  Lead.  Gas.  123,  124;  MeLaughem  v. 
Bovnrd^  4  Watts,  308;  Ormnby  v.  Fortune,  16  Serg.  k  K.  302;  and  there  are 
cases  which  go  so  far  as  to  hold  that  the  pledgee  will  be  liable  for  neglecting 
to  pat  the  collateral  in  suit,  when  a  prudent  man  would  do  it,  if  any  loas  re- 
salts  from  the  neglect:  LamberUm  v.  JVindom,  12  Minn.  232;  90  Am.  Deo.  801; 
Wakeman  v.  Oowdy,  10  Bosw.  208;  Slemn  v.  Morrow,  4  Ind.  425;  Ex  pairte 
Mure,  2  Cox,  63;   Williame  v.  Price,  I  Sim.  k  St.  581;  Lyon  v.  Humtrngdom 
Bank,  12  Serg.  &  R.  61;  Hoard  v.  Garner,  10  N.  T.  261;  bnt  see  1  Am.  Lead. 
Cas.  404.    This  being  the  law,  we  do  not  see  how  defendant  can  justify  her 
neglect  to  collect  the  installments  of  interest  as  they  accrued,  especially  when 
we  consider  how  r^eap  and  expeditions  a  means  she  had  of  enforcing  pay- 
ment in  the  powers  of  sale  contained  in  the  mortgages.     We  have  no  hesi« 
tation,  therefore,  in  holding  that,  having  neglected  to  enforce  the  payment  ol 
the  interest  when  she  could  so  easily  have  done  so^  she  must  herself  be  held 
responsible  for  it":   WhiHn  v.  Paul,  13  R.  L  42.    The  cases  in  which  the 
holder  of  collateral  has  been  held  answerable  for  loss  of  the  debt,  throngh 
his  failure  to  prosecute  an  action  thereon,  where  the  statute  of  limitatiea 
has  not  interposed  through  his  inaction,  are  very  infrequent,  and  we  do  not 
know  of  any  in  which  bis  liability  has  been  enforced,  except  when  he  was 
asked  by  the  pledgor  to  take  action  and  refused,  or  circumstances  were  oalled 
to  his  attention  making  it  manifest  to  a  man  of  ordinary  intelligence  that 
inaction  must  almost  certainly  result  in  loss.    If  it  appears  that  tiie  maker 
of  the  collateral  was  insolvent  when  it  was  transferred  to  the  pledgee,  and 
so  continued,  no  laches  will  be  imputed  to  the  latter:  PoweU  v.  Henry,  27 
Ala.  612.     When  the  principal  debt  is  paid,  then  the  only  duty  of  the  holder 
of  the  collateral  is  to  keep  it  safely  nntil  he  can  return  it  to  the  pledgor,  and 
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bm  doM  not  ow  aoj  dat7  to  tin  Mtor,  ftfte  Mok  piymiat»  to  toh* 
lor  the  ooUe«tioii  of  tiM  ooUatemlt  Omrhtkr,  BUU^  8  lis.  388; 

The  holder  of  n^otiahle  Moorikies,  whothor  tboy  MMiil  of  iMgotiftblo  to. 
•tmmeiUa  or  aol^  moai ozereiM  «i  IomI ordiury  oavt  to  hirniinf  thtt  ntfoljr 
aad  thas  prMonring  then  from  low:  PtfM|r  ▼•  Omrall^  48  Ato.  Mftj  94  Am. 
Itoe.  634;  Joooo  oa  Pkodf««»  aoe.  408-496,  410^  and  thw  &a,%f  dMt  oo«  tot- 
Buooto  on  tiio  po^BMiife  of  tb#  prtocip«l  dobi  if  toe  MewitiM  haro  M»t  boon 
nanonaacod  to  ihe  ptod^Mc  Thu  whero  a  book  rooMV^d  oi  ooU«tond  ooM* 
litjr  oertoia  boiid%  oospooi^  and  oUmIu^  febo  Uito  to  which  was  famoforahto 
by  delivery,  mad  which,  after  Uio  pa^mont  of  itoe  prtoeipal  dobW  Were  etote 
from  ike  eoetody  of  the  bank  threagh  ito  failare  to  oxeroaee  otfdiiiary  eere»  it 
was  held  to  be  answerable  for  the  lossi  Third  NmL  Bvmk  ^f  BmMim9M  ▼. 
AydL  44  Md.  47;  22  Am.  lUp.  85|  but  somoihiaK  more  than  the  Isss  of  ths 
■ocarities  is  reqaicod  to  make  ths  holder  aaswoiable.  8aoh  loss  nnst  hmf 
resalted  from  his  lailnrs  to  ezsvsiso  ordinary  sarst  MUkr,  Qiibr^  47  Ms. 
328;  74  Am.  JDoc  787;  Jones  on  Pledges,  sssB.  610^  811.  ThsrefoM  if  they 
niw  lest  by  borglary  or  lasssny  withsni  thsvs  beii^  sny  want  of  ordinary 
oaro  oa  tho  part  ol  tfao  holdor,  he  is  not  answaraUs*  WkUknp  Am,  Bomk 
▼.  y««bsa,  67  Me.  896|;  84  Am.  Rep.  86;  J€Mn§  r.  N^ikmtU  ete.  Rtutk. 
88  Meu  276;  i>safisr»  ▼.  Umtm  HaL  Bamk^  61  Ms.  368.  The  doty  ol  ths 
pisdyo  ia  not  to  bs  msasarsd*  ot  noeemarily  to  bs  jndgsd,  by  ths  nao- 
mm  in  which  ho  tskss  snrs  of  his  own  preperty.  It  is  nmely  to  enersiso 
ondinary  sars^  aod  is  not  inorsassd  by  ths  fao6  ttoiit  ho  eseiraisss  mnnsanl 
and  diligenss  to  his  own  affsiraand  to  the  protoetion  ol  his  own  toter- 
nos  is  it  diminiAed  by  the  fast  that  hs  is  nsgligsnt  and  inattontivo 
to  his  own  mtotesto  aa  well  as  to  those  of  othsrs  sommittod  to  has  oaia.  In 
ail  instonoss  thsia  moat  bs  saereieed  saoh  oars  and  diligeass  to  ths  onstody 
of  oollatenda  aa  persona  ol  oooMnon  pradsooo  wonld  oaaroiss  nadsr  liks 
aiianmstaaoss  in  keying  stoiilar  pvopertys  TUanf  i^Tai  Bank  ^  BmUiHUiM  ir» 
.0^^;  44  Md.  47;  22  Am.  Bop.  36;  «eo«  t.  C^sms,  2  &  a  628^  836. 

If  the  property  taken  doss  not  cooaist  of  ehoeee  to  aetien  to  bn  soUsstoA 
by  anit^  hat  of  stocks  or  other  property  which  the  oreditot  Is  gvrsn  power  to 
•sB  and  to  apply  the  proossda  to  the  payment  of  hia  debt»  ho  may,  by  not 
anting  psnmptly  saffar  the  pooporty  to  reounn  in  his  hands  anssld  nntil  it  is 
wholly  or  partly  loat  or  dsstroyody  or  has  dspreoiaited  to  ▼alnOb  so  that  it 
sisarly  appsars  that  it  wan  Id  bavs  bssn  bsttor  for  the  pledgor  if  the  plodgsa 
had  prompUy  ozsrsissd  hit  power  to  sslU  and  then  the  question  presenting 
ilaelf  Isr  deetsien  i%  which  of  the  parties  niost  bsar  tfao  loss  of  ths  orsditsr's 
inaction.  II  tbs  plsdgov  haa  not  demanded  that  the  power  to  ssU  bs  soma* 
and  the  propsrty  disposed  of,  the  anthoritiea  sgree  that  the  plsdgss  doss 
ows  to  him  ths  doty  ol  seiltog  apon  default  to  the  payment  ol  the  princi* 
pal  dobt,  nor  at  any  other  partioalar  timet  Co^gnutt  ▼.  i8toto»  66  Ck.  805;  Bob* 
kmmr.  Bwrk^  11  Iowa»  410;  79  Am.  Dec  497;  iSidtordaMi v.  /aMroacsO'Ay  27 
Gntt.  749;  AsetT.  MeCUUem,  48  UL  346;  95  Am.  Deo.  661;  Hmpard  v.  BHg^ 
toa,88Maai.l3;^  0*jtf€iUr.  rA^Amaa,  87  Pa.  St.  394;  QmniUBamkif.Bkk^ 
mnUom^  7  Met.  407.  Whether  the  pledgor  may,  by  notioe  to  tbo  pled||[ee^  ro- 
qnire  him  to  s^  and  hold  him  answerable  for  susb  loss  as  may  result  from 
n  dstoy  to  ssUin|^  is  by  no  meana  well  ssttled.  It  appears  olear  that  ha 
cannot  insist  upon  »  sals  immediatoly*  Somo  cl  the  decisions  pvooeed  upon 
tho  theory  that  it  is  the  duty  of  tho  pledgee  not  to  be  negligent  to  respeot 
to  tha  making  ol  tho  sals,  aad  tbat  ths  faot  that  the  pledgor  had  in  rain 
wymtcd  a»  nla^  may  at  Isaat  tend  to  pvotps  negligence  on  tho  part  of  tho 
pledgee  in  not  making  it:  GoodaU  ▼•  Riehardmm,  11  N.  H.  572;  FraMm 
AH.  fee  asr.,  Vou  XXJUI.  ^40 
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8av.  Trut  t.  Prteiorhu^  6  Mo.  App.  473.  In  one  ease  it  w«a  proved  wh&t  ihs 
pledgor  of  stocki  u  eollatoral  told  the  pledgee  that  he  wanted  them  sold  if 
the  prinoipal  debt  wae  not  paid  when  it  fell  dne;  that  the  debt  became  doe 
in  December,  1875;  that  the  etooks  about  three  monthe  after  that  date  ware 
worth  thirty  dollan  per  ahare,  and  the  pledgee  sold  them  two  years  later  for 
twenty-eight  dollars  per  share.  The  trial  court  instmcted  the  jury  that  if 
the  pledgor  gave  notice  of  his  wish  that  the  stock  be  sold  at  the  maturity  of 
the  note,  then  that  it  was  the  pledgee's  duty  to  make  snoh  sals  within  a  rea- 
sonable time,  and  that  if  he  did  not  so  sell,  he  was  liable  for  the  rabeeqnent 
depreciation  of  the  stock.  This  inttraction  was  held  to  be  erroneous.  "  The 
property/'  said  the  oonrt,  **  as  snch,  is  still  that  of  the  pledgor,  and  of  this 
the  pledgee  assumes  the  custody  and  care.  The  pledgee  has^'m  ta  re  aEata^ 
a  special  right  in  the  pledgee's  property  for  the  purpose  of  compelling  tlia 
pledgor  to  pay  the  debt.  The  pledgee  stands  to  a  certain  extent  in  a  fiduci- 
ary relation,  and  therefore  cannot  ordinarily  purchase  the  property  whea 
sold.  The  pledgor  retains  a  double  interest  in  having  his  debt  paid  and  ia 
the  possible  surplus;  but  as  the  pledgee  has  taken  possession  the  pledgor 
can  make  the  sale  only  through  the  pledgee;  but  if  the  pledgee  haa  the 
right  to  make  his  claim  out  of  the  property  and  it  has  been  pnt  into  bis 
hands  for  this  purpose,  how  can  it  be  said  there  is  a  right  in  the  pledgor  te 
require  the  sale  at  a  given  time?  This  virtually  asserts  in  him  a  right  lie 
has  surrendered  with  the  pledge.  To  say  that  the  debtor  has  an  absolute 
right  to  require  the  sale  at  a  given  time  is  to  say  that  the  creditor  is  not 
to  exercise  his  judgment  and  skill  in  the  management  of  his  own  special 
property.  On  the  other  hand,  so  far  as  the  pledgor's  interest  is  involved, 
the  pledgee  ought  only  to  be  responsible  for  negligence,  not  for  failure  which 
may  be  consistent  with  diligence,  and  even  indicate  vigilance  and  skill  ia 
calculating  the  chances  of  the  market.  Refusal  to  sell  upon  the  request  of 
the  debtor  may,  on  the  other  hand,  tend  to  show  n^ligence  or  want  of 
reasonable  care,  it  being  merely  a  fact  to  be  considered  with  other  facta  "i 
Franklin  8av,  InsL  v.  PreeioriouSf  6  Mo.  App.  473. 

In  a  case  in  which  it  was  claimed  that  the  mode  of  selling  property  had 
not  been  such  as  was  for  the  best  interest  of  the  pledgor,  and  had  resulted 
in  his  loss,  the  trial  court  instructed  the  jury  that  the  pledgee  "was  bound 
to  use  due  diligence  and  care  in  the  sale  of  the  stock  to  protect  the  rights 
of  the  plaintiff;  that  he  must  use  the  same  care,  diligence,  and  prudence  ia 
the  sale  that  a  prudent  man  would  in  the  sale  of  his  own  property.*  The 
course  which  the  plaintiff  contended  had  been  injurious  to  him  was  the  sell- 
ing of  a  certificate  of  stock  without  dividing  it  into  small  lots.  The  in* 
struction  given  by  the  trial  court  was  pronounced  erroneous,  beoause  }ty  it 
**  the  jury  may  have  been  misled  into  the  belief  that  the  duty  of  the  defend- 
ant was  to  exercise  the  same  prudence  and  diligence  which  a  prudent  owner 
would  exercise  in  determining  the  time  when  he  would  sell  his  own  stock, 
and  whether  he  would  sell  each  certificate  as  a  whole  or  in  paroels  ";  and 
because  the  only  duty  of  the  defendant  after  he  had  determined  to  sell  the 
stock  *'  was  to  exercise  reasonable  care  and  diligence  to  obtain  whatever  the 
stocks  were  worth  at  the  time  he  sold  them  ":  Newaome  v.  Ikani,  133  Masa 
348.  There  is  no  doubt  that  it  is  the  duty  of  the  holder  of  oollateral  not  to 
act  under  the  inflnence  of  motives  injurious  to  the  pledgor,  and  the  latter 
may  recoyer  damages  for  an  injury  resulting  in  a  delay  to  make  a  sale  of  atook 
pledged  as  collateral,  if  the  purpoee  of  snoh  delay  was  to  enable  the  plodgte 
to  perfeot  a  scheme  which  it  and  its  offioen  then  entertained  «(  digteaiyfaig 
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the  stooks  before  offering  them  for  sale:  Ncspkr  t.  OaUral  etc  Bank,  88  Ga. 
C37. 

The  LiabUUkt  of  the  holder  of  oollatend  seearitiea  may  beet  be  understood 
by  considering  hit  rights  and  datiee,  of  which  we  have  already  treated;  be* 
eaoM  he  is  for  aome  purposes  at  least  regarded  as  the  owner  of  the  prop* 
«rty,  he  mnat  be  snbjeot  te  some  extent  to  tiie  liabilities  of  an  abeolnte 
owner.  Thus,  if  stook  has  been  transferred  to  him  as  oollateral,  so  that  he 
appears  on  the  books  of  the  corporation  as  a  stockholder,  he  is  liable 
to  the  same  extent  as  an  absolute  stockholder  in  an  action  by  creditors 
of  the  corporation  to  compel  the  payment  of  unpaid  subscriptions:  FulU 
man  ▼.  Upton,  96  U.  S.  328;  and  alio  to  actions  to  enforce  the  personal  lia- 
bility of  atockholders  in  those  states  whose  statutes  or  oonstitution  impoee  a 
personal  liability  upon  stockholders  for  the  corporate  debts  or  some  portion 
thereof:  Bowden  r,  Farmere*  Bank,  1  Hughes,  807;  Wheeloek  ▼.  Koet,  77  III 
296;  Haie  y.  Walker,  31  Iowa,  344;  7  Am.  Rep.  137;  Magruder  t.  CoUton. 
44  Md.  349;  22  Am.  Rep.  47;  Crease  ▼.  Babcock,  10  Mel  624»  646;  Firei 
NaL  Bank  r.  Higham  Affg.  Co,,  127  Mass.  663;  BoaeveU  t.  Brown,  11  N.  Y. 
148;  Aultman*8  Appeal,  98  Pa.  St.  606;  Bfrekme  ▼.  LowenHein,  82  Mo.  801. 
In  aeTeral  of  the  states  statutes  have  been  enacted  relieving  holders  of  stook 
as  collateral  of  this  liability;  and  where  such  statutes  are  in  force,  it  is  oom* 
petent  to  prove  by  parol  evidence  that  though  stock  stood  on  the  books  of  a 
corporation  in  the  name  of  a  person,  yet  that  he  in  fact  merely  held  them  as 
collateral,  and  such  proof  being  made,  he  is  not  answerable  for  the  debts  of 
the  corporation:  McAfahon  v.  Maey,  61  N.  Y.  166;  Burgees  v.  Seligman,  107 
U.  S.  20;  l/nion  Samnge  Aae*n  r,  Seligman,  92  Ma  636;  1  Am.  St  Rep.  776. 
The  decisions  maintaining  the  liability  of  the  holders  of  stock  as  collatera* 
for  the  debts  of  the  oorporation  or  for  unpaid  subscriptions  proceed,  we  apl 
prebend,  upon  the  ground  that  the  statutes  imposing  personal  liability  npon 
stockholders  had  intended  to  make  answerable  all  persona  who  on  the  books 
of  the  corporation  appear  to  be  the  owners  of  stock,  and  on  whose  financial 
responsibility  the  creditors  have  therefore  probably  relied.  Hence,  if  a 
holder  of  stock  as  collateral  does  not  appear  on  the  books  to  be  the  owner  of 
the  stock,  he  is  not  personally  answerable  to  the  oreditort  of  the  corporatiom 
HenBe  v.  Salem  Mfg.  Co.,  39  Ohio  St.  647.  Except  in  the  case  of  corporate 
stocks,  we  have  not  met  with  any  decision  holding  the  owner  of  collateral 
security  liable  for  anything  except  his  violation  of  his^uties  to  his  pledgor* 
We  have  already  referred  to  the  duties  of  the  pledgee  to  exercise  ordinarj 
care  in  the  custody  and  preservation  of  the  property,  and  his  consequent 
liabilty  for  the  non-observance  of  such  duty.  The  interest  which  the  pledge* 
has  in  the  pledged  property  does  not  ordinarily  entitle  him  to  use  it  for  his 
own  purposes,  if  such  use  can  diminish  its  value,  or  otherwise  injure  the 
pledgor:  McArthur  v.  Howett,  72  III.  368;  Tlumpeon  v.  Patrick^  4  Watts, 
414;  Lawrenee  v.  MaxweU,  63  N.  Y.  19;  note  to  Luckette  t.  Toumaend,  48 
Am.  Dec.  736.  *'  Where  a  pledge  is  made  by  a  debtor  to  his  creditor  to 
secure  his  debt  for  a  certain  term,  the  law  requires  that  'the  latter  shall 
■afely  keep  it  without  using  it^  so  as  to  cause  any  detriment  theretoi  but 
if  detriment  happens  within  the  term  appointed,  it  moat  be  set  over 
againat  the  debt  acoording  to  the  damage  sustained  ":  Steame  v.  Mareh,  i 
Denio,  227}  47  Am.  Dec.  248.  For  ft  nrisuse  or  abuse  ol  the  proper^ 
pledged,  the  pledgee  is  answerable  to  the  pledgor,  and  the  latter  may,  at  hit 
eleotion,  treat  it  as  ft  conversion  of  the  property,  and  reoover  damages  ao* 
•ordioglyi  Crocker  v.  Quaker,  44  Me.  491;  69  Am.  Deo.  118;  De  ToOenen 
t.  Fulkr,  I  MUL  Const  117;  IS  Am.  Deo.  614,  and  note.    If  fttefroper^ 
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pM^  ii  af  eaoh  A  «fa»aater  fiuft  wtwiU  —t  inji-  M^  aw  agy — i  it  to 

peril  of  loss,  the  pledgee  doei  not  iaoar  lUbility  by  nsing  it|  and  if  U  b  d 
M0k  a  Ainm<inr  ftha*  «m  is  ■laiMtry  !•  properlj  eeriag  far  %  th«  Ik  U> 
•MBoe  lue d«ty  te  w  Me  it  tlu*  it  wili  not  Mffic  Iran  its< 
FMges,Me.aM.  Ilfram«h#«ieof  thspfoperty  plMigodj^nofitBi 
«M  vAedgM  anit  mtottmt  thorrfor  t*  the  pledger,  aad  api^y  tlM 
•ndfl  «r  Moh  Me  le  the  eortinctlMi  «l  the  debt:  (7ei«i  r.  Omi^p  U  Aln.  08» 
••Am.Deo.ia;  ffomUm  r.  HMda^  %  Mmrph,  UU  5  Am.  Dm,  6a2i  JTm^ 
mmIv,  Mhipaftiidiv  9  I>uui»  117.  8o  al  any  {vefiti  afionie  fiNm  property  held 
M  eelltttecml,  laeb  pr<ifiti»  vhile  they  BHiy  he  eelieeted  and  reUiaed  hy  the 
fledf^ee,  nnut  he  eredited  to  the  pledgor,  er  applied  to  the  eiia  dno  fraa 
him,  «i  when  diridendi  >uume  «&  pledged  etock*  or  interert  ie  eoUeeted  oa 
aeeoanty  held  as eoliatend:  Joxtet  oa  Pledgoi.  eeca  99^  308.  If  praper^ 
held  ae  eollateral  ooaeiete  ef  nagetiahle  inetrameatty  demeod  lor  and 
ef  aea-payiaent  of  wiiioh  im  eseeatial  to  preeerve  the  liability  e# 
thereto^  er  of  eoiae  of  theai,  «r  aottoa  opoa  which  is  neoeaeary  ta  piwamre 
eaine  liea,  er  to  piaveat  the  eperatiea  of  the  atatate  of  linutatioa%  it  i^  as 
w«  have  already  ihowa^  the  da^  of  the  holder  to  aMke  each  daaaind  er 
giea  aaeh  aotiee»  or  to  take  aaoh  aotion  ae  will  prevent  the  loaa  of  tha  liea 
«r  the  light  of  aetioa  oa  thedeU^aad  thefailare  to  dieohaice  aitfaar  af  thoM 
Aotiae  rendan  him  UaUe  to  the  oKtent  ef  the  loea  aaataiaed  by  the  pledger* 
A  holder  ef  oellatBial  aho  beeoaaa  hahie  to  the  pledgor  for  any 
llie  part  ef  the  Coriaer  of  the  ezpreaa  or  implied  ooatraet  beti 
far  the  doing  of  aoti  inooaeietent  with  aaoh  ooatraet.  On  the  payaaeat  of 
Mm  dafct  and  demaad  ior  a  latom  of  the  property,  the  holder  haoomm  liable 
far  all  daaiagaa  rasoitiag  from  hie  refaaal  to  foatore  it:  <%iaf  t.  flSpfaAoCon^ 
MSN.  T.  248;  FmweUr,  Importen' ele.  Bank,  90 K.  T.  403;  UrnvkuM  M. 
BnAr,  Mtutmh  »Ui  IVaataei^  02 Oa.  271.  The  pledgee  ie aleo anawarahla 
for  aay  mieappropriatioa  of  the  coUatend,  whether  made  by  hioaealf  or  Wa 
4«eotf  Refmlds  ▼.  fTatfi^  !•  si  U  6;  ••  Am.  Rep.  070;  ea  well  ae  lor  a^ 
aorplaa  which  aiay  reaiaia  in  haa  hancb  after  the  mtirfaotien  of  the  priaa^ 
pal  debt:  ffm4r,  Newef^  15  Piah.  600;  90  Am.  Dao.  016;  UmimlftiLBmikw. 
dM«v«,  4S  Wia  S7S;  or  aaoh  part  of  the  pruicipal  debt  at  tha  ooUateml  was 
glTOB  to  aeoare:  Fiidky  t.  ANoen,  103  10.  033L 

Jbr  an  ^aliiitA<^  or  (7aealleriBcd  {7aa  i/ Cbttitoraf  the  holder  li  genenllj^ 
at  the  eleotioa  of  the  pledgee,  haUaaa  for  ita  ooaversion,  ae  where  tha  pledgee 
tnmafera  or  pledgee  tha  pmperty  withoat  aathority  to  do  aet  Aqr  ▼•  Qraif^ 
t94Uaae.60a;  Bry«0a ▼.  A^ia% 20 Aid.  424;  00 Am.  Deo. 00.  I^howavai^ 
tha  pledge  or  traaafer  la  not  aach  aa  ooald  iajure  the  pledgor,  aor  ia  aay  wa^ 
•r  to  any  extent  inconaiatent  with  hie  righta,  and  hie  property  ramaini  la 
■aeh  a  ooodition  that  itcoald  be  delivered  to  him  at  any  time  when  he  ahoaU 
beoome  entitled  thereta^  there  ia  no  conversion  and  therefore  ao  liabili^s 
llay  T.  Hokms  103  Maas.  300;  ffeoA  r.  Qruwold,  0  Fed.  Rep.  073L  Saif 
the  property  held  aa  oolUteral  oeoeiata  of  aoertifieato  of  ttook  in  a  private 
aerporatioa,  the  faot  that  it  ie  aoid  or  pledged  withoat  the  oonaeat  of  the 
pledgor,  does  not  ooaatitate  a  oonvenion  if  the  pledgee  rotaiaa  in  hia  peema 
Moa  ready  lor  delivery  aa  anaaaat  ef  atook  eqoal  to  that  held  by  him  ae  col- 
lateral:  AMm  ▼,  Oanihie,  42  OaL  00;  10  Am.  Rep.  282;  ^Tortoa  r.  ifaipaa» 
10  K.  T.  170;  75  Am.  Dee.  311,  and  aoto.  Thia  rale  is  probably  eqnaUy 
applicable  to  amnieipal  and  govemiaentel  boadat  SUuui  t.  Bigltr,  98  Pik 
gi.  00.  II,  tfaroagh  thepaynieat  of  the  priaeipal  debt  or  otherwieok  the  r^ht 
to  hold  the  collatetal  tenainatea,  and  the  pledgee  refaaee  to  deUrer  it  aa 
to  the  pledgor,  tha  hMor  may  aaatain  aa  aotion  for  Hi  aonromoac 
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JVfotMrv  T.  gprmif,  t  A.  JL  If arsb,  54;  LamrtfWB  T.  Maxwell,  5S  II.  T.  lOf: 
JPiwter  ▼.  Muihem,  It  N.  T.  313;  McCalia  w.  Olark,  65  Ga.  53;  £MmmiL 
^reemkmm,  9i  CbI.  403;  87  Aol  8k  R«p.  15a  Th*  smm  cmqU  IdUsw 
wImb  tlM  pkdgM^  thmigh  b«  does  b«I  Mlaat  t»  nteni  th#  propor^  kik  to 
do  ao  baoraw  h«  kM  wrDngfuUy  told  er  Med  il^  or  hat  •th«nriM  rendevedc 
ktiiMelf  witlionl  powtr  to  oonpljr  with  hU  duty:  Aiy  t.  JIom^  Si  OrI  12fir 
IFXeefer  ▼.  J^evdemM;  16  K.  T.  802;  Mto  «o  ImdKUB  t.  TVotmomI^  49  Aok. 
Dee.  735.  If  Oekolder  of  eoilstoral  Mlbit  wi^Mmt  snibGrity  to  do  oo^  oi^ 
tmvinff  waihuitf  to  mII,  doai  not  ponoo  aoob  avihority  ao  as  to  mako  tfa* 
■ftle  TaHd,  tlio  aala,  at  the  aleetioB  of  tha  pled/for,  auiy  be  regarded  aa  a  ooi^ 
^ffttwew  of  tbo  eollatoral  and  the  pledgee  held  liable  therelor  in  aa  aetion  at 
trvrer:  Nahrmf  ▼.  BankiffMobilt,  58  Abu  904;  Rtmmwdg  T.  iVoasr,  a2ind. 
9«2;  Mmrylmtd  F.  /im.  Co.  ▼.  Dahpmpte,  26  Ud.  242;  89  Am.  Dea  779;  or 
iti  any  other  appropriate  proeeeding:  Fowie  ▼.  Wmnif  113  Maoa.  548;  18  Aam. 
Rep.  534.  If  tiie  sale  was  to  the  ple<%ee  biaiself  wben  be  was  not  aQthea^ 
iaed  to  pvrcbase^  H  nay  be  treated  as  vaEd  er  not  as  the  pledgor  may  eUotk 
If  he  eleets  to  aflirm  the  sale,  then  it  ia  TaHd  ler  all  parposes,  and  the  onlf 
liability  of  the  pledgee  ia  to  credit  the  pledgor  with  the  preoeeds  of  the  sale 
er  to  oiherwtse  aoeeonfe  to  him  therefor:  KiOam  ▼•  Hoffman,  5  IlL  App.  SO(b 
If,  on  the  o^ier  band,  the  pledgeeeleota  to  disaffirm  the  sale,  then  it  mast  \m 
treated  as  nerer  having  taken  place,  and  therefore  as  creating  no  liability 
agiiinefc  the  pledgee^  He  holds  the  proper^  aa  before  the  lale  with  the  diE^ 
to  keep  H  safely,  and  the  right  to  apply  it  t»  the  satisfaetioB  of  his  debts 
Brjfxn  ▼.  AmMa,  5S  K.  Y.  232L  Thoogh  the  holder  of  collateral  has  a^ 
te.-npted  to  eell  it  aad  the  form  of  bidding  it  in  baa  been  gone  through  with,. 
yet  if  the  sale  was  nuaatberiaed  and  the  ato<^  aerer  went  ont  of  the  posasa»- 
sion  of  the  pledgee,  and  he  at  all  tiinea  bad  it  on  hand  so  that  it  ooold  be  d^ 
Itrered  to  the  owaer^  bo  liability  for  ite  oen^eraion  ezista:  Tenry  T.  J^rmktgh 
htm  Nai.  BmJf,  93  Ala.  599;  30  Abl  81.  Repi  87. 

TkB  Mestrnn  ^Dvtmagmjhr  Me  Oonvtrmm  of  a  oollateral  aeoarity  by  tife« 
bolder  thereof  ainst,  npoa  priaeipte,  extend  to  and  be  liauted  by  the  aotaali 
injury  svfiered  by  the  pledgor.    If  aa  nnaatboriaed  er  ioTalid  sale  ia  madsi 
the  pledgee  osnmofe  relieve  himself  from  liability  merely  by  aeoeenting  isp 
tbe  proceeds  of  tibe  sale.     He  mast  accoant  for  and  pay  the  aotaal  valae  of  tbai 
property  at  the  time  of  the  eonreraioB:  Jeferaon  Bank  y,  Ohio  Ft^ete.  lfof>ft% 
29  Fed.  Bepu  65;  nete  to  Rabm&on  t.  Hurley,  79  Am.  ]>e.  505;  Bmz&M  «• 
Ihdx,  64  Ind.  220;  SuecemSon  ^f  Lilee,  24  La.  Ana.  550;  Ki$er  t.  BrndeUdU^  • 
Blaokf.  882;  Npkmd  ▼.  Clmrit,  19  B.  Mon.  239;   Word  t.  Jfof^^a,  5  Sneed;  79^ 
NnKtmbY.  BenkeU,  14  Boab,  658;  Fhwi  NmL,  Bankv.  Boyee,  78  Ky.  42;  39  Am^ 
Rep.  196;CMWfifT.5cymec<r,  30MiBn.30l;  Do^T^ctf  t.  Dos^  53  Mieh.  36;  5(1 
Am.  Rep.  91;  iZteiiwqr  ▼.  Zaafjpyv  34  W.  Ya.  721;  26  Am.  St.  Bsp.  935;  awl 
in  seme  inatanees  tHe  highest  market  raloe  vp  to  tbe  tiam  of  tke  trial:  Ibmh' 
T.   Ward,  113  Mass.  548;  19  Am.  Bep.  634;  JSikirgit  r.  Keiik,  57  SL  451; 
MixMam  t.  /aatfoa,  51  K.  T.  236;  Bemame  ▼.  Vam  AOem,  96  N.  T.  309.    If 
tbe  conateral  oensfats  of  promissory  notee  or  instrnments  for  the  pay  meat; 
of  money,  doabtlesa  the  am«mnt  recorerable  tiiereoa  by  their  terms  ia  pr*»> 
samed  to  be  the  measnre  of  damages  for  their  oonyereioa:  Hamnrd  ▼.  IMf; 
64  Ind.  220.    Sometimes,  aa  in  the  principal  case,  the  holder  af  aoIlateraK 
has  snrrendered  it  to  the  maker  witboat  having  any  right  to  da  ao^  or  ha«. 
tmnsferred  it  witboat  aotbority,  and  with  respect  to  cases  of  this  elasa  it 
hus  been  hiaisted  that  tbe  pledgee  shonld  be  treated  as  electing  to  accept  the 
secarity  so  transferred  or  surrendered  st  its  face  Talae,  to  be  allied  ia. 
satisfaetioik  of  his  debt^  irrespeetire  el  its  actaal  valae  or  of  tke  injas^p 
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•nffered  by  the  pledgor  from  the  improper  transfer  or  rarrender!  Wood  ▼• 
MaUheum,  78  Ma  481;  Ooebo  r.  Ohane^,  14  Ala.  65;  ffatatt  t.  Hitukdl^,  17 
Barb.  482.  Ther«  ia  no  doubt  that  a  holder  U  collateral  aeonritioa  faaa  no 
right  to  make  a  eompromise  by  whioh  they  are  sarrendered  on  the  paymeni 
of  a  earn  less  than  that  actually  dne  thereon,  and  that  he  most  respond  for 
any  damages  actually  sastained  by  the  pledgor  from  so  doing:  Ukkm  Truai 
Gs.  ▼.  Rigdon^  93  Dl.  458, 470,  which,  if  the  makers  were  solvent,  Isneoessarilj 
the  face  valae  of  the  inatmment  sarrendered:  Depuif  t.  Clarke  12  Ind.  4S7;  Qof 
ikk  r.  Jamea,  12  Johns.  146;  7  Am.  Dec  294;  but  nndoabtedly,  upon  prin* 
ciple,  there  is  no  reason  why  a  holder  of  collateral  making  a  eompromiso  or 
any  other  unauthorized  disposition  thereof  should  be  required  to  respond  for 
damages  which  the  pledgor  has  not  suffered.  If  the  compromise  was  adTaii* 
tageous  and  the  amount  realised  all  that  could  have  been  obtained,  the 
pledgor  is  not  entitled  to  any  credit  beyond  the  amount  resulting  from  the 
coiopromittc:  Exeler  Bank  t.  Chrdon,  8  N.  H.  66;  and  so  where  a  security  is 
improperly  surrendered  or  otherwise  converted,  the  measure  of  damages  is 
not  necessarily  the  amount  due  but  is  the  actual  value  of  the  property  con- 
verted, which  in  the  event  of  the  maker  being  insolvent^  is  nothing:  PoUet 
V.  Merchants*  Bank,  28  K.  7.  641;  86  Am.  Dec  273;  Vooor.  Florida  R.  B, 
Oo,,  50  N.  Y.  369;  Origgt  v.  Day,  136  N.  T.  152;  32  Am.  St.  Rep.  704. 

Bemediea  against  Third  Perwna,  —  Every  bailee  may  maintain  an  action 
against  a  third  person,  who  while  each  bailee  is  in  possession  or  entitled  to 
possession  of  the  subject  of  the  bailment,  seises  or  converts  it  or  otherwise 
injures  it  or  interferes  with  the  rights  of  the  bailee  to  his  damage:  BJdiu  ▼• 
Boston  M,  R.  R,  Co.,  19  N.  H.  337;  51  Am.  Dec  184;  LiUls  v.  Fossett,  34  Mn. 
545;  56  Adl  Dec  671;  Brewster  v.  Warner,  136  Masc  57;  49  Am.  Rep.  5| 
American  Dial.  Tel  Co.  v.  WaJker,  72  Md.  454;  20  Am.  St.  Rep.  479.    If  a 
collateral  security,  as  in  the  case  of  a  warehouse  reoeipt  or  bill  of  lading, 
entitles  the  holder  to  the  possession  of  the  property,  he  may  maintain  an 
aotion  against  any  third  person  who  interferes  with  such  possession  or  doea 
any  other  act  prejudicial  to  the  holder  of  the  security.    If  the  ooUateml 
consists  of  promissory  notes  or  other  evidence  of  indebtedness,  tba  holder 
may  maintain  an  action  of  trover  or  replevin  against  any  one  who  nnlaw« 
fully  seizes,  retains,  or  converts  them.    The  object  of  taking  security  of  thia 
class  of  collateral  is  to  obtain  the  proceeds  thereof  either  through  the  vol* 
untary  action  of  the  makers  or  by  compulsory  proceedings  againat  them. 
The  holder  of  the  collateral  may  therefore  sue  thereon  with  like  effisot  as  if 
he  were  the  absolute  owner  and  he  need  not  make  his  pledgor  a  party  to 
the  action  nor  otherwise  take  any  notice  of  the  pledge    He  is  at  all  times 
entitled  to  demand  and  receive  the  money  due  upon  such  securities,  and 
whenever  they  are  not  paid  when  dne  to  enforoe  payment  by  proper  action: 
Da  V.  Tully,  14  La.  Ann.  460;  Jones  v.  Hatokins,  17  Ind.  550;  Rows  v.  llahte$t 
15  Ind.  445;  77  Am.  Dec.  101;  Lamberton  v.  Windom,  12  Minn.  232;  90  Am. 
Dec  301;  Hunt  v.  Nevers,  15  Pick.  500;  26  Am.  Dec  616;  Van  Riper  t. 
Baldwin,  85  N.  Y.  618;  Kinney  v.  Kruse,  28  Wis.  183;  TarbeU  t.  Sturteoatd, 
26  Vt.  513;  Haydon  v.  Nicoletti,  18  Nov.  290;  Hotusr  v.  Hottser,  43  Ga.  415; 
Hilton  V.  Waring,  7  Wis.  492.     His  right  of  action  cannot  be  lost  by  the 
death  of  his  debtor:  Hyyler  t.  Dahoney,  48  Tez.  234;  BemeU  v.  Stoddard,  58 
Iowa,  654|  nor  is  it  dependent  upon  the  principal  debt  being  due:  Jones  v. 
Hawkins,  17  Ind.  550.     The  amount  of  his  recovery  is  in  ordinary  oases  the 
full  amount  due  on  the  collateral:  Atlas  Bank  v.  Doyle,  9  R.  L  76;  11  Am. 
Rep.  219;  98  Am.  Dec  368;  but  if  there  exists  any  defense  which  might  be 
asserted  against  the  pledgor  were  he  the  plaintiff  ilk  the  action,  then  the 
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recovery  of  the  holder  of  the  collateral  may  be  limited  to  the  amonnt  da# 
him  upon  the  principal  debt:  Atias  Bank  r,  Doyle,  9  R.  I.  76;  U  Am.  Rep. 
219;  98  Am.  Dec.  368;  8Uer4  y.  Benson,  2  IlL  App.  560;  l/nhn  NcA,  Bank  r. 
JioberU,  45  Wii.  373;  ValeUe  t.  Mcuon^  I  Ind.  288;  Mayo  r.  Moon,  28  HI. 


If  several  ■eoarities  are  held  at  collateral  forgone  debt,  the  holder  cannot 
bo  oompelled  to  enrrender  either  until  hU  debt  is  fally  paid,  and  he  may 
maiotain  actions  upon  any  or  all  of  the  securities  either  at  the  same  time  or 
at  different  times,  and  the  recovery  upon  one  cannot  impair  the  right  to  re- 
oover  upon  another,  unless  it  has  produced  the  satisfaction  of  the  principal 
debt  in  whole  or  in  part:  Audrewa  ▼.  ScoUen,  2  Bland.  629;  Union  Bank  ▼• 
Laird,  2  Wheat.  890;  Elder  y.  Rouge,  15  Wend.  218. 

Remedy  by  8vU  on  the  Principal  DehL  —  The  holding  of  collateral  securities 
doee  not  suspend  the  right  of  action  upon  the  principal  debt.  Whenever  it 
is  due,  the  creditor  may  enforce  its  payment  by  action  without  taking  any 
notice  of  the  collateral:  Rogers  v.  Ward,  8  Allen,  887;  86  Am.  Dec  710| 
Maraekuets  v.  Wrigfd,  50  Wis.  176;  Dugan  v.  Sprague,  2  Ind.  600;  Wallaee  v. 
Fmnegan,  14  Mich.  170;  90  Am.  Dec.  243;  Batik  of  United  States  v.  Peabody, 
20  Pa.  St.  454.  Nor  will  the  recovery  of  judgment  upon  the  collateral  affect 
the  right  to  recover  upon  the  principal  debt:  BunOieimer  v.  Hart,  27  Iowa, 
19;  99  Am.  Dea  641;  1  Am.  Rep.  209.  Such  judgment  merely  takes  the 
place  of  the  securities  on  which  it  was  recovered,  and  stands,  as  they  stood, 
as  collateral  security  for  the  payment  of  the  principal  debt:  Harding  v. 
Hawkins,  141  III.  579.  No  agreement  is  implied  from  the  acceptance  of 
oollateral  that  the  creditor  will  first  seek  to  satisfy  his  demand  by  enforc- 
ing the  coUateraL  Hence  the  giving  of  a  collateral  cannot  suspend  the 
cause  of  action  upon  the  principal  debt  in  the  absence  of  an  express  agree* 
ment  for  such  suspension:  Milla  v.  Oould,  14  Ind.  278;  Dugan  v.  Sprague, 
2  Ind.  600;  De  Cordova  v.  Bamum,  130  N.  Y.  616;  27  Am.  St.  Rep.  538; 
WaU^ice  V.  Finnegan,  14  Mich.  170;  90  Am.  Dec  243;  Gary  v.  White,  52 
N.  Y.  138.  In  truth,  even  though  there  is  an  express  agreement  not  to 
sue  until  the  securities  are  collected  and  accounted  for,  unless  they  should 
first  be  returned,  the  right  of  action  on  the  principal  debt  does  not  appear 
to  be  suspended.  The  only  remedy  in  the  event  of  the  creditor  bringing 
action  thereon  is  to  sue  him  for  the  damages  resulting  from  the  breach  of 
his  agreementt  Foster  v.  Purdy,  6  Met.  442. 

If  the  maker  of  paper  transferred  as  collateral  should  wrongfully  obtain 
possession  of  it,  or  wrongfully  detain  it  after  having  rightfully  been  In  his 
possession,  the  pledgee  may  maintain  an  action  against  him  for  the  conver* 
sion  thereof:   Way  v.  Davidson,  12  Gray,  465;  74  Am.  Dec  604. 

While  the  mere  giving  of  a  collateral  does  not  suspend  the  right  of  action 
upon  the  principal  debt,  it  may  often  become  a  material  subject  of  inquiry 
in  such  action,  because  if  it  has  been  disposed  of,  or  proceeds  from  it  have 
otherwise  been  realized,  they  should  be  credited  on  the  principal  debt,  and 
an  issue' respecting  them  may  be  tendered. by  the  answer,  and  the  plaintiff 
required  to  account  for  the  proceeds  of  the  collateraL  So,  though  nothing 
has  been  realized  from  the  collateral,  yet  if  the  failure  to  realize  has  arisen 
from  such  want  of  diligence  that  the  holder  is  answerable  for  the  face  value 
of  the  collateral,  or  to  any  other  extent,  he  can  recover  on  the  principal 
debt  only  lo  much  thereof  as  remains  unpaid  after  charging  him  with  the 
amount  of  the  collateral  for  which  he  has  become  answerable  throngh  hit 
negligence  or  want  of  diligence:  Reeves  v.  Plough,  41  Ind.  204.  If  the  prin« 
eipal  debt  is  secured  by  an  indor<{ement,  or  guaranty,  or  other  contract  of 
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gmnkyMf^  «h«  «roff toi^t  rfght  of  acftiMi  ftgttinftt  4^«  faiotwy, 
mrvty  is  mo*  snopeadtd  by  NMon  of  «h«  emtoooo  of  tho  ooUadaral  autiity, 
nor  oMi  amy  o(  ihoSy  ia  tiio  ftbiMico  ol  m  agroeBMoi  to  tbo  ocBtiavy. 
tkol  libo  ooHoioffal  mantiltf  thoU  bo  fini  oshMUtod  or  pomod  Wfon 
tainiag  an  action  against  him:  FirM  NaL  Bank  v.  Wood^  71  N.  Y.  #06;  fV 
Am.  Rap.  «6;  l»Mt  ▼. /oMik  Sf  Wan.  076^  flK.  Ono  vhoMliabaitf^isHi  «h« 
ntrtoro  of  surety  i%  bovrever,  latarMteA  in  tbo  oollotoral  MoaritioB;  bo  has  a 
rigbt  to  bo  •nbrofalod  to  tbom  mpoa  bb  paymoat  of  tbo  priaoipal  dobie  Jmm 
y.  Tindtet,  1ft  lad.  108;  77  Am.  X>mu  92;  /M  t.  N^^mm,  1  Watto  Ik  &  Ift5| 
87  Am.  "D^o,  456;  and  tberoforo  any  raloaao  or  sorronder  of  suob  oollatmala 
may  pMJadieiAlly  affeet  bU  int■re•tl^  and  vbolly  ctr  partly  roloaso  bias  from 
liability  under  bis  contraot  of  ■oretysbipx  Bmktr  t.  Brigfft,  8  Piok.  Uls 
19  Am.  Deo.  811;  Htqfm  ▼.  Ward,  4  Jobni.  Cb.  129;  8  Ajd.  Doo.  864;  Mem 
BampthirB  Sao.  BeMkw.  Ookord,  15  N.  H.  119;  41  Am.  Dea  886; 
ToetJyBJser,  43  Me,  861;  89  Am.  Deo.  88;  FUdimy  Bcmk  t.  Ten^  184 
888.  8o  if  tbo  aoroty  baa  taken  oollateral  seooritiea  for  tbo  paymoal  of  tba 
priaoipal  dobt^  tbo  erodttor  ia  interoaied  in  theoa,  and  may  ianial  apoa  tib« 
applioation  to  tbo  payment  of  bia  debt:  Maur^  ▼.  ffarrkon^  1  Sq.  Gak  Abc:| 
JoBoa  on  Pledgoa,  eoea.  823,  825,  826;  T^krr,  Farmtrt^  Bank  87  Ky«  868|| 
Klapworik  ▼.  Dr€satm>,  18  N.  J.  Bq.  60;  78  Am.  Doo.  88;  Onm  ▼•  Dod^  8 
Obio,88;  28  Am.  Dao.  788;  King  r.  jy^ormmi'a  &^»  6  La.  807;  28  Am.  Doo. 
485;  MorriU  ▼.  JTerritf,  58  Vt.  74;  88  Am.  Rop.  858. 

lUmediet  on  CMooat  im  AdSon, «-  If  tbo  ooQatend  ooaaiata  of  ob< 
ooUeotiblo  by  aaiti  tbo  bolder^  veaMdy  vpon  them  ia  goneially 
snob  aait.  Ho  ia  not»  nnlooa  ovpreaa  aotbority  to  that  oflaot  boo 
ferred  open  him  by  tbo  pledgor,  oaiitlod  to  safl  tbomi  DiUmr  ▼.  Bt  uhtdtmr,  88 
Fa.  St.  498;  »l  Am.  Doo.  177;  Unum  T.  (h.  t.  jn^tfan^  98  OL  468; 
T.  Ckftrluion  O.  Cb.,  18  W.  Va.  717;  Fkkiter  w,  Dkkkmt^  7  Allan,  28; 
T.  Pkeiip9.  14  Minn.  27;  108  Am.  Deo.  180;  Whttkr  ▼.  NmAmdd,  18  K.  T. 
892 1  **  The  pledge  of  oemoMroial  paper  as  ooUataral  aoomrity  for  tbo  payaaai 
of  a  debt  doeo  not,  in  tbo  aboenee  of  a  apeoial  power  lor  that  pafpoa%  anthop. 
iae  tiw  party  to  whom  anob  paper  ia  ao  plodged  to  aeU  tho  ooomrltioB  so 
pledg^,  npon  defanlt  in  payment,  oitbor  at  paUio  or  privato  aala.  H»  it 
bonad  to  bold  and  eollect  tho  aamo  aa  it  beoomeo  doo,  and  apply  ^o  not 
proeeeda  to  the  payment  of  the  debt  ao  aeenrod.  A  peraon  boldtaf^  prupaaliy 
or  aecaritiea  in  pledge  occupioa  Iho  relatioB  of  trnatoe  lor  tho  owner,  aad^ 
aa  each,  in  the  absenoe  of  apeoial  power  to  do  othorwiae^  ia  bound  to  prooaod 
aa  a  prndent  owner  woald  with  bia  own.  From  tho  Tary  natnro  of  tho  eao^ 
property  ean  only  be  appfiod  aa  aeovrity  throogfa  tho  proeeaa  of  aalo.  Hot  •• 
with  bonds,  mortgagee,  or  promtaaory  notea:  PFAaafer  v.  HFnthoiiM,  1811.  T. 
802*^;  JoOHlnmCo.  r.  Behio Fire Brkk €f9,,  82 IB.  684;  fi8Am.Bep.8tt. 

The  reason  why  a  holder  of  oboaea  in  aetioa  aa  oollateral  ia  ordinarily  noi 
allowed  to  aell  them  bot  ia  rec^nirod  to  proceed  to  oolloet  tbeaa  bgr  aail^  if 
neceaaary,  is  that  they  are  not  preanmed  to  bo  readily  marhotahio  or  to 
boTe  a  market  ?mlne,  and  their  aale  would  probably  expoao  tho  plodgor  to 
ttoedleaa  loea,  and  for  want  of  their  aacertainablo  market  Talno^  it  wodd 
rarely  be  possible  to  know  whether  tboy  had  aoM  for  a  hit  prioo 
With  respect  to  chooea  in  action  barinjic  ^^  aaeortalnahia  market 
reason  for  the  rule  does  not  exist  and  the  mfe  is  therefore  inapplioaUo.  Im 
New  Jersey  coupons  and  bonds  ol  a  private  corporaHon  having  boon  tiai» 
flarrcd  as  collateral^  the  question  arose  aa  to  whetiter  thoy  eonld  bo  aaM 
by  the  pledgee,  or  whether  it  waa  bia  duty  to  retam  thorn  nnttl  they 
oould  be  collected  by  attit»  and  tho  court  of  orrora  and  appeala  ia  deciding 
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to  ran  before  they  become  dae,  are  deposited  aa  collateral  tecarity  for  the 
payaMDt  af  pronieeery  aolee  eoea  to  mature^  the  fair  preanmptioa  ia  thai 
tliqr  WM  daeigaed  to  bo  held  ae  a  pledge,  aad  were  expected  to  be  told 
•Her  demand  aad  doe  metice  like  goods,  ehatteU,  and  public  eecnritiee,  ia 
aaaa  the  debt  for  which  they  were  pledged  ehoald  not  be  poactnally  paid, 
8«eh  a  depoait  differe  entirely  from  a  deposit  of  ordinary  bonds,  mortgagen, 
pionussory  aotee,  aad  the  like  choses  in  action,  which  in  the  absence  of  aa 
agieeawat  to  that  effect^  the  creditor  cannot  expose  i^r  sale  becanee  they 
hare  ao  market  Talne,  and  it  canaot  be  presumed  it  was  the  intention  of  the 
parties  thns  to  deal  with  them  ":  M&rris  Canal  etc  Co.  t.  Letoitt^  12  N.  J.  Eq. 
S89.  The  fnok  that  a  bond  or  coupon  will  not  fall  due  for  a  long  period  of 
tasM,  and  therefore  cannot  be  collected  by  suit  within  the  time  in  which  the 
partioB  apparently  eoateraplated  that  the  principal  debt  should  be  paid,  con* 
alitntea  au  nnaaswerable  reaaoo  for  deciding  that  the  hdder  of  it  as  collateral 
siKMild  be  allowed  to  sell  it  where  it  has  a  market  yalue,  et  any  time  after 
the  nwtarity  of  the  prmcipal  debt,  and  apply  the  proceeds  to  the  eztinotien 
of  tiiat  debt  We  apprehend,  however,  that  the  existence  of  this  reason  ia 
not  iadispenaahle  to  tlie  anthority  to  sell,  and  that  if  the  seonrity  held  aa 
ouUateral  is  one  of  a  class  having  a  market  value,  and  being  sold  from  tioM 
to  tiara  ia  the  market  as  the  stocks  of  corporations  are,  then  that  the  pledgee 
haa  an  implied  authority  to  sell  it  nnder  the  name  circumstances  aa  wonld 
aatfaoriae  a  aale  of  anch  stodLa  had  they  been  pledged  as  collateral  for  the 
•aoM  debt:  Water  Power  Co,  t.  Brown,  23  Kan.  676;  Aiexaitder  etc.  B.  A 
Oo.  T.  Bwrhe,  22  Qratt.  264. 

Bemedy  bf  Foreeloeure,  —  If  the  collateral  ia  not  made  available  by  rolan* 
tary  payment  or  by  anit  thereon,  then  the  only  mode  which  can  be  lawfully 
poraned  by  the  holder  ia  to  aell  either  by  judicial  aale  or  by  a  aale  which, 
tiiottgh  not  Judicial,  ta  anthorised  either  by  an  ezpreaa  agreement  or  by  the 
agreement  which  la  implied  from  the  contract  of  pledge.  Whether  in  the 
caae  of  ordinary  choaea  in  action,  conoctible  by  suit,  a  court  of  chancery  will 
at  the  inatance  of  a  holder  as  collateral,  direct  them  to  be  aold,  ia  a  doubtful 
qneation,  bat  npoa  principle,  relief  mnat  be  denied  where  the  holder  has  aa 
adequate  remedy  by  action  at  law  against  the  makers  of  tiie  collateral! 
WkUieker  r.  €harUetonO<uOo.^  16  W.  Ya.  717.  If,  however,  for  some  canaa 
not  attrfbntable  to  the  holder  of  the  collateral,  he  cannot  pnrane  hia  action 
tiiereon  without  great  difficulty,  chancery  may  grant  him  relief  by  direetiag 
a  aale,  aa  where  the  maker  of  the  collateral  ia  not  within  the  state,  and  haa 
no  property  therein,  ao  that  no  action  against  him  could  be  eflactiva  nnleai 
proeecuted  In  the  conrta  of  another  atate  or  nation:  Donokoe  ▼.  ^ohiMb^  S8 
OA  Mth  99  Am.  Dea  399;  Carter  v.  Wake,  L.  R.  4  Ch.  Div.  606.  Unleaa 
an  exception  exiata  in  the  case  of  choses  in  action  having  no  readily  asosr* 
tamable  market,  value  and  collectible  by  suit  against  the  makers  thereof^ 
there  is  no  doubt  that  in  every  caae  a  holder  of  collateral  may  reeort  to 
equity  and  there  obtain  a  decree  fixing  the  amount  for  which  the  proper^ 
ia  liable  to  be  aold,  and  directing  a  aale  to  be  made  by  an  ofiScer  of  the  court 
aad  the  proceeda  to  be  applied  to  the  payment  of  the  principal  debt;  Sharpe 
r.  Ifathnal  Baak,  87  Ala.  645;  Steams  v.  Marsh,  4  Denio,  227;  47  Aoa.  Deo. 
91$;  BMwon  r.  Burleif,  II  Iowa,  410;  79  Am.  Dea  497,  and  acta,  p.  608. 
The  advantagea  of  proceeding  in  chancery  are  that  the  amount  of  the  debt 
and  the  right  to  aell  the  property  for  ita  payment  are  eatabliahed  beyond 
aoy  further  oontroveray,  and  the  holder  of  the  collateral  haa  the  right  to  bid 
at  the  aale,  and  may  thua  prevent  any  aaorifice  of  hia  intareat  for  want  d 


730  Gbiggs  v.  Day.  [New  Yofk, 

bidders:  Newport  ef&  Ox  n  Ihngkui,  12  Bash,  873;  Qirfneqr  t.  Wkittf  6t 
N.  Y.  376. 

The  parties  "may  by  their  oontraot  declare  the  oircamstanoai  under  whieh 
the  holder  of  the  collateral  ia  authoriied  to  eell  it»  and  proride  what  steps 
shall  be  taken  by  him  before  inch  sale,  and  sach  agreement,  nnlesa  fraada- 
lent  or  contrary  to  public  policy,  is  binding  upon  both  parties,  and  a  sals 
pursuant  to  it  is  valid:  McDowellr,  Chicago  eic^  Co,  124  IlL  491;  7  Am.  St. 
Rep.  381;  Jeane$'$  Appeal,  116  Pa.  St.  573;  2  Am.  St  Rep.  624;  Uniom  T. 
Co.  V.  aiffdon,  93  IlL  458;  Baker  v.  Drake,  66  N.  Y.  518;  23  Am.  Rep.  80| 
Carton  v.  Iowa  City  etc  Co,^  80  Iowa,  638.  If  by  the  contract,  the  loan  for 
which  coUiteral  is  given,  is  made  payable  on  one  day's  notice,  and  the  holder 
of  the  collateral  is  authorized  to  sell  without  further  notice,  all  notice  of  the 
time  and  place  of  sale  is  dispensed  with,  and  the  only  obligation  of  the 
holder  of  the  collateral  is  to  sell  it  publicly  and  fairly  for  the  best  price  he 
ean  obtain:  Maryland  etc  Im,  Co,  r,  Dalrymple,  25  Md.  242;  89  Am.  Dea 
779.  So  where  stocks  were  pledged,  and  the  pledgee,  in  the  event  that  they 
were  not  redeemed  before  a  day  specified,  was  "  authorised  to  give  the  stock 
to  any  broker  to  sell  on  such  day,"  it  was  held  that  this  authorised  a  sale  by 
any  broker  by  private  sale  or  in  any  other  wayi  Brymm  v.  Rayner^  25  Md* 
424;  90  Am.  Dec.  69. 

PUdgee*a  Remedy  by  Sale,  —  If  the  parties  do  not  make  any  express  agree- 
ment concerning  the  power  of  the  pledgee  to  sell  and  the  time  and  manner 
in  which  it  may  be  exercised,  then  one  is  implied  and  is  to  the  effect  that  at 
any  time  after  default  in  the  payment  of  the  principal  debt,  the  holder  of  the 
coUatei-al  may  demand  that  it  be  paid,  or,  in  other  words,  that  the  pledged 
property  be  redeemed,  and  such  demand  not  being  complied  with,  may  sell 
the  property  at  public  auction  after  first  giving  the  debtor  reasonable  notioe 
of  the  time  and  place  of  the  sale,  and  a  sale  in  the  absence  of  such  demand 
and  notice  is  invalid:  McDowell  v.  Cfucago  etc  Co.,  124  111.  491;  7  Am.  St. 
Rep.  381;  JeancA's  Appeal,  116  Pa.  St.  573;  2  Am.  8t.  Hep.  624;  King  v.  /js. 
miranceCo,,  58 Tex.  669;  WiUon  v.  Brannan,  27  Cal.  258;  MerchanU' Nai.  Bank 
V.  Thompson,  133  Mass.  482;  Stearns  v.  Marsh,  4  Deuio,  227;  47  Am.  Dec 
248;  Lucketta  v.  Townaend,  3  Tex.  119;  49  Am.  Dec.  723;  Oay  v.  Mou,  34 
Oal.  125;  Bobinson  v.  Hurley,  11  Iowa,  410;  79  Atn.  Dec  497;  DiUer  v.  Brn* 
baker,  52  Pa.  St.  498;  91  Am.  Dec  177;  Brigldman  v.  Rtevea^  21  Tex.  70; 
ConynghanCe  Appeal,  57  Pa.  St  474.  While  there  are  macy  decisions  declar- 
ing that  the  pledgor  must  have  reasonable  notice  of  the  time  and  place  of  the 
sale  in  order  that  he  may  know  when  his  opportunity  to  redeem  will  termi- 
nate, and  may,  if  he  can,  procure  persons  to  attend  the  sale  and  bid  thereat^ 
the  authorities  are  singularly  silent  with  respect  to  the  giving  of  notice  of 
the  sale  to  the  general  public  Without  some  such  notice  it  is  clear  that  the 
property  must  ordinarily  be  sacrificed  for  want  of  bidders;  for  to  bring  out 
bidders  persons  interested  in  the  class  of  property  to  be  sold  must  in  some 
way  have  their  attention  called  to  the  sale.  The  authorities  do,  however, 
make  it  clear  that  in  the  absence  of  any  coutroUing  agreement  to  the  contrary 
the  sale  shall  be  at  public  auction,  and  we  infer  from  this  that  it  must  be 
preceded  with  such  public  notice  as  is  ordinarily  given  for  auction  sales  of 
like  property  in  the  same  locality.  If  the  agreement  between  the  pledgor 
and  the  pledgee  purports  to  authorize  the  latter,  on  default  of  the  payment 
of  the  principal  debt  to  make  the  money  out  of  the  pledged  property  in  the 
best  way  he  can  and  to  sell  the  same  for  that  purpose,  it  was  held  that  the 
power  should  be  construed  to  be  such  a  power  as  exists  in  respect  to  pledgee 
generally,  and  that  it  must  be  pursued  in  the  same  way,  and  therefore 
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he  exercised  only  upon  reasonable  notice  to  the  debtor  to  redeem  and  of  the 
time  and  place  of  sale:  Ooldtmidt  v.  Fir9t  M.  S,  Church  Tinuteea,  25  Minn. 
S02L  In  one  instance  in  which  the  contract  expressly  stipulated  for  notioa  to 
the  debtor,  it  was  held  that  a  sale  without  such  notice  should  be  sustained 
where  it  had  become  impossible  te  give  it:  OUy  Banh  t.  Babcork,  1  Holmes, 
181.  The  better  opinion  appears  to  be,  that  in  the  erent  of  the  making  de- 
mand for  payment  and  the  giving  notice  of  the  sale  to  the  debtor  becoming 
impossible,  the  creditor  cannot  proceed  without  them,  but  must  resort  to  a  suit 
Im  equity  to  foreclose  the  pledge:  Strong  t.  National  etc  Ai8\  45  N.  T.  718; 
SiearM  t.  Marsh,  4  Denio,  227;  47  Am.  Dec.  248;  OarUck  v.  James,  12  Johns. 
160;  7  Am.  Dec  294.  There  is  no  doubt  that  a  debtor  may  waive  the  de- 
mand to  redeem  and  the  notice  of  the  time  and  place  of  the  sale:  Fitzgerald 
T.  Blocker,  32  Ark.  742;  Hamilton  v.  Slate  Bank,  22  Iowa,  306;  and  that  ac- 
tnal  notice  of  such  time  and  place  may  render  unnecessary  formal  notice  from 
the  pledgee:  Alexandria  etc  B.  R.  Co.  v.  Burke,  22  Gratt.  254.  It  appears  to 
be  possible  by  agreement  between  the  parties  to  authorize  the  pledgee  to  pur« 
ehase  the  pledged  property  at  a  sale  made  by  himself:  CltouUau  t.  A  Uen,  70 
Ma  290;  AppUton  ▼.  Tumbull,  84  Me.  72.  In  the  absence  of  such  an  agree- 
ment, a  sale  of  the  pledgee  to  himself,  whether  his  name  is  used  or  the  prop- 
erty is  bid  off  in  the  name  of  another  for  his  benefit,  is  void,  and  leaves 
him  the  owner  of  the  pledge  as  before  such  sale:  Canfield  t.  Minneapolis  etc 
Am'n,  14  Fed.  Rep.  801;  Bryson  ▼.  Rayner,  25  Md.  424;  90  Am.  Dec.  69; 
OUeago  Artesian  Wdl  Co.  v.  Corey,  60  III.  73;  Maryland  F,  Ins,  Co.  v.  Dal- 
ffmpU,  25  Md.  242;  89  Am.  Dec.  779;  Bank  qfOUi  Dominion  ▼.  Dubuque  etc 
B.R.  Oc,S  Iowa,  277;  74  Am.  Dec.  302;  Stokes  v.  Frazier,  72  111.  428.  If 
the  sale  as  made  was  not  authorized,  the  debtor  may  regard  it  as  a  conver* 
sion,  and  recover  damages  therefor:  Davis  v.  Funk,  39  Pa.  St  243;  80  Am. 
Dec.  519;  or  as  having  no  effect  upon  his  rights  and  as  leaving  him  still  the 
owner  of  the  property  subject  to  the  pledge.  The  sale  even  when  to  the 
pledgee  himself  is  not  absolutely  void,  howeverir  regular  and  unauthorized  it 
may  be.  The  debtor  may  elect  to  affirm  it,  and  his  election  should  be  pre- 
ramed  and  held  to  be  irrevocable  if  be,  with  full  knowledge  of  the  facts  ren- 
dering the  sale  invalid,  delays  for  an  unreasonable  time  to  proceed  against 
it,  or  to  take  any  measures  to  set  it  aside  and  to  recover  the  property:  Hill 
T.  Finigan,  11  Gal.  267;  11  Am.  St  Rep.  279;  Qilmer  v.  Moi-ris,  80  Ala.  78; 
60  Am.  Rep.  85;  Hayward  y.  National  Bank,  96  U.  S.  611;  Lacombe  v.  For* 
stalls  123  U.  &  562;  McDowell  y.  Chicago  Steel  iVorks,  22  lU.  App.  405. 


SoPBR  V.  Brown. 

[IM  Nkw  York,  244.] 

WiLU — lasiTB,  WHO  Abb. — The  word  "issue,"  when  used  in  a  will,  with- 
out any  qualifying  words  or  circumstances,  comprehends  all  persons  in 
the  line  of  descent  from  the  ancestor,  and  has  the  same  meaning  as 
"  desoendanti."  Hence,  if  a  testator  devises  property  to  his  daughter 
K  for  life,  and  declares  that  upon  her  death  it  shall  go,  in  fee-simple,  as 
tenants  in  common,  to  her  issue  if  more  than  one,  and  in  default  of  such 
\  issue,  to  all  the  testator's  grandchildren  who  may  be  then  living  and 
when  the  daughter  K  dies  her  children  are  all  dead,  but  ehildren  of 
theirs  are  living,  such  children  are  comprehended  in  the  term  **  Issue  *" 
and  take  the  property  in  preference  tothe  grandchildren  of  tbe  ftaetator. 
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W)rx9,  Cimtfimmmcm  tn  ^If  •  wilt  b  «ip«U»  «l  two 

wkieh  win  oxalv^*  the  Inst  •#  a  dace—d  Mid,  and  ili» 
•rob  mm%  W partieipatt  te  m  rMUMidar  liMitod  «poA  alii* 
«t  tbe  uioettor,  the  kitor  ihoaki  b* 


Otifrge  H.  Adamtf  for  thft  ftppelUala^ 
Joiiah  T.  Mmrutm,  Um  iheraspoadeDt 

Andbewb,  J.  Tbomaa  Pocde  died  in  1831,  leaving  mrYiv- 
ing  him  fivi»  daughters,  Leiiiia,  Blisa,  Maij,  8acali»  and 
Margaret.  At  hie  death  he  owned  a  farm  in  what  ie  now  fhe 
city  of  Brooklyn.  By  his  will,  after  giving  a  small  legacy  to 
his  daughter  Letitia,  he  devised  bis  farm  in  specific  parcela  to 
trustees  upon  separate  trnste  for  the  benefit  of  hie  foar  dangh- 
ters,  Eliza,  Mary,  Sarah,  and  Margaret  respeetivelj  for  lilsi 
The  remainder  embraced  in  the  trust  for  his  daughter  Blisa 
was  devised  in  the  language  following:  **  Upoa  the  death  of 
my  said  daughter  Eliza,  my  further  will  is  that  the  aforeflaid 
(lands)  in  this  clause  of  my  will  devised  for  the  use  and  ben- 
efit of  my  said  daughter  Eliza,  with  the  appurtenances  there- 
unto belonging,  shall  go  in  iee-simple  as  tenants  in  common 
to  the  lawful  issue  of  my  said  daughter  Eliaa,  if  more  than 
one,  share  and  share  alike,  and  for  want  or  in  deCsult  of  sueh 
isBue^  then  to  all  my  grandchildren  who  may  then  be  living, 
as  tenants  in  common,  his,  her,  or  their  heirs  or  assigns  for- 
ever." The  remaindera  in  the  lands  devised  in  trnst  to  bin 
other  daughters  for  life  are  given  in  sirailar  langnage.  The 
daughters  Letitia,  Eliza,  and  Mary  were  married  at  the  time 
of  the  making  of  the  will  and  at  the  death  of  the  teatator^and 
the  daughters  Letitia  and  Blisa  each  had  children.  The  two 
children  of  Eliza  died  after  the  death  of  the  teeCator  and  bo- 
fore  the  death  of  their  mother,  but  each  left  children  surviving 
her,  and  on  the  death  of  the  testator's  daughter  Eliza  there 
were  living  two  children  of  a  deceased  son  of  Eliza,  three 
children  of  Eliza's  deceased  daughter  Margaretta,  and  three 
children  of  a  deceased  child  of  Margaretta.  The  descendants 
of  Eliza  living  at  her  death  were,  therefore,  five  grandehtl* 
dren  and  three  great-grandchildren. 

The  plaintifib  are  children  of  the  testator's  dsughter  Leti- 
tia, and  claim  a  share  of  tbe  lands  embraced  in  the  traii  oon- 
stituted  by  the  will  of  Thomas  Poole  for  the  benefit  of  his 
daughter  lEIiza,  on  the  ground  that  Efi2a  left  no  ^  issue '^sur- 
viving her  at  her  deaths  and  that  therefore  the  gift  over,  for 
the  want  or  in  default  of  such  isoao  to  *'  all  tbe  (teaiator's) 
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gnuideiiildreii,'*  look  eftet.  This  ckim,  1/  wM  fiwiidedU  «x* 
eludea  the  desoeiidanti  cf  BUia  from  aaj  sbaio  ia  the  prop* 
erty  of  tha  testalor,  sinea  none  ef  them  stood  in  iho  idatioii 
•f  gfAikkhiklcea  to  iho  teaiator  ThooMa  Pools,  mod  the  whole 
of  £liia'a  porlioii  wiU  bo  diferled  from  her  Mao  and  go  to 
ehiUreB  of  her  eistore. 

The  question  tarns  apoa  the  meaning  of  the  wofd  ''iaeoe'' 
in  the  gift  in  renmindor  ^*to  the  lawful  iseao  of  my  said 
daagbtor  Elim.''  It  is  insisted  m  the  part  of  the  plaintiff 
that  the  word  means  '^  children/'  and  that  the  testator's  in- 
lentMMi  was  to  provide  lor  his  grandcfaiidren  only,  and  to  cut 
•ff  on  the  death  of  any  dangbter  all  in  the  line  of  descent 
irofn  soch  daughter  who  were  not  in  that  relation  to  the  tes- 
tator. This  ooiitention,  which  naturally  ahoeka  the  aenae  of 
justice,  mast  be  maintainod  if  required  by  settled  rules  of 
oonstruction.  They  oaaaot  be  raried  to  meet  a  supposed 
kaidship  in  a  particuiaar  eftse,  althoogh  the  court  will  be  ju^ 
tified  in  eearehing  the  will  to  disoorer,  if  possiUOi  some  ex« 
pfatnatory  or  qualifying  prorision  which  would  indicate  that 
particular  w<irds  were  used  in  a  aonse  consistent  with  what 
seems  to  be,  under  the  chrcamstaiices,  the  natural  intention 
and  the  ordinary  diotates  of  feeling  and  affection.  It  is 
ekdmed  that  the  word  ^  issue "  used  in  a  will,  when  unex- 
plained by  the  context^  has  the  meaning  of  ^*  children."  If 
this  predicate  ia  justified  it  bears  strongly  in  fuTor  of  the  con- 
struction claimed  b^  the  plaintifiGi,  6x  it  must  be  admitted 
that  thero  are  but  Tory  alight  indications^  if  any,  in  the  will 
tiiat  the  word  was  used  in  any  other  than  ite  legal  sense;  but 
I  am  of  opinion  that  the  word  ^^issue"  in  a  deed  or  will,  when 
need  as  a  word  of  purchase,  and  where  ite  meaning  is  not 
otherwise  defined  by  the  context,  and  there  are  no  indications 
that  it  was  used  in  any  other  than  ite  legal  sense,  corapre* 
hands  all  persons  in  the  line  of  descent  from  tiie  ancestor,  and 
has  the  same  meaning  as  '^descendante,''  and  that  while  it 
embraces  the  children  of  the  ancestor,  it  is  because  they  are 
descfflKlante  in  common  with  all  other  persons  who  can  trace 
direct  descent  from  a  eommon  source.  It  is  common  learn- 
ing that  this  has  been  the  accepted  meaning  of  the  word 
^  issue  "  in  that  large  class  of  limitations  to  issue  of  the  first 
taker,  accompanied  with  a  gift  over  in  default  of  issue.  The 
question  in  these  cases,  which  has  given  rise  to  a  mass  of 
abstruse  and  difficult  learning,  has  been  whether  in  particu- 
lar deeds  or  wills  an  indefinite  failure  of  issue  was  intended^ 
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which  would  render  the  gift  over  void  as  a  perpettiitji  or  a 
failure  of  issue  living  at  the  death  of  the  first  taker,  or  on  the 
happening  of  some  other  event  within  the  period  allowed  bj 
law  for  restraint  of  alienation.  In  this  state  the  statute  has 
wisely  solved  these  distressing  perplexities,  and  makes  a  lim- 
itation over  to  issue  on  the  death  of  the  first  taker  to  mean 
issue  living  at  his  death:  1  Rev.  Stats.,  724,  sec.  22;  but  it 
was  never  contended,  so  far  as  I  know,  in  these  cases,  that  the 
word  'Mssue"  means  ^children"  to  the  exclusion  of  remoter 
descendants. 

There  are  many  authorities  on  wills  in  which  the  word  haa 
been  construed  to  mean  "  children  "  enly.  These  anthoritiea 
rest  upon  the  undisputed  principle  that  words  used  by  a  tee* 
tator  in  his  will  are  to  be  interpreted  in  the  sense  which  he 
attributed  to  them,  where  it  appears  by  the  context  that  they 
were  not  used  in  their  strict  legal  sense.  It  is  but  one  of  the 
applications  of  the  doctrine  that  in  the  construction  of  wills 
the  intention  of  the  testator  is  to  govern  when  not  inconsistent 
with  the  rules  of  law.  In  Sibley  v.  Perry^  7  Ves.  622,  the 
word  "  issue  "  was  held  to  mean  ^'  children,"  because  coupled 
with  and  used  as  the  antithesis  of  the  word  ^'parent";  bnt 
Lord  Eldon,  while  reaching  this  conclusion  upon  the  words 
of  the  particular  will,  said:  ''Upon  all  the  cases,  this  word 
(issue)  prima  facie  will  take  in  all  descendants  beyond  im* 
mediate  issue."  Palmer  v.  Homy  84  N.  Y.  516,  was  a  case  of 
the  same  character,  where  the  word  'Mssue"  was  held  to 
mean  ''  children,"  from  its  juxtaposition  with  the  latter  word, 
which  explained  and  limited  it  Mr.  Jarman  and  other  text- 
writers  state  the  rule  in  conformity  with  the  great  weight  of 
authority,  that  while  the  meaning  of  the  word  '* issue"  is  not 
inflexible,  and  may  in  some  cases  designate  ''children''  only, 
depending  upon  the  intention  as  disclosed  upon  the  whole 
instrument,  nevertheless,  where  its  meaning  is  not  restrained 
by  the  context,  it  is  to  be  interpreted  as  synonymous  with 
''  descendants,"  and  as  comprehending  objects  of  ev6ry  de» 
gree,  and  that  the  construction  is  the  same  whether  used  in  a 
bequest  or  devise:  2  Jarman  on  Wills,  101;  2  Williams  on 
Executors,  1112;  2  Washburn  on  Real  Property,  661.  In  the 
early  case  of  Cook  v.  Cook^  2  Vern.  545,  which  was  the  case  of 
a  devise  to  the  issue  of  J.  S.,  it  was  held  that  children  and 
grandchildren  were  comprehended. 

It  is  urged  that  the  popular  meaning  of  the  word  **  Issue  ** 
is  synonymous  with  ''child"  or  *' children."    If  thia 
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admitted,  it  would  not  control  the  construction  of  a  formal 
will,  where  words  are  supposed  to  be  used  in  their  legal  sense 
in  the  absence  of  a  contrary  indication.  In  a  note  in  i 
Kent's  Commentaries,  278,  said  to  have  been  written  by  the 
author,  it  is  stated  that  the  word  ^' issue '*  is' generally  used 
as  Bynonymous  with  "child"  or  "children";  and  in  Ralph 
Y.  Carrickf  11  Ch.  Div.  882,  James,  L.  J.,  remarks  that  this 
was  its  popular  meaning;  but  with  great  respect  I  am  not 
sure  that  this  is  correct  as  a  general  proposition.  It  is  very 
unusual,  I  think,  for  a  parent  to  speak  of  his  children  as  his 
issue,  either  during  life  or  in  a  testamentary  instrument 
When  one  speaks  of  the  "  issue  "  of  a  person  deceased,  I  think 
in  most  cases  he  would  intend  his  descendants  in  every  de- 
gree. In  popular  language,  if  one  speaks  of  the  issue  of  a 
marriage,  he  probably  means  the  children  of  the  marriage. 
The  collocation  of  the  words  "  issue  "  and  "  marriage/'  makes 
this  in  the  case  supposed  the  natural  meaning.  It  was  said 
by  Lord  Loughborough  in  Freeman  v.  Parsley ^  8  Ves.  421, 
that ''  in  the  common  use  of  language,  as  well  as  in  the  ap* 
plication  of  the  word  Mssue'  in  wills  and  settlements,  it 
means  all  indefinitely."  This  seems  to  me  to  be  nearer  the 
truth  than  the  opposite  view,  or  at  least  I  am  of  the  opinion 
that  in  the  majority  of  cases  where  the  word  "  issue  "  is  used, 
it  is  usedjn  its  legal  sense.  There  are  cases  where  it  may  be 
conjectured  that  this  broad  meaning  would  produce  a  result 
not  contemplated  by  a  testator.  It  is  settled  that  under  a 
gift  to  "  issue,"  where  the  word  is  used  without  any  terms  in 
the  context  to  qualify  its  meaning,  the  children  of  the  ances* 
tor  and  the  issue  of  such  children,  although  the  parent  is 
living,  as  well  as  the  issue  of  deceased  children,  take  in  equal 
shares  per  capita^  and  not  per  etirpee^  as  primary  objects  of 
the  disposition.  It  might  well  de  doubted  whether  a  testator 
actually  contemplated  that  the  children  of  a  living  parent 
would  take  an  equal  interest  with  the  parent  under  the  word 
"issue,"  or  that  the  issue  of  a  deceased  child  should  not  take 
by  representation  the  share  of  its  parent.  Lord  Lough* 
borough  referred  to  this  in  Freeman  v.  ParsUy^  8  Ves.  421; 
and  while  he  held  that  all  were  entitled  equally  per  capita^ 
said  that  be  expected  that  it  was  contrary  to  the  intention, 
and  regretted  that  there  was  no  medium  between  the  total 
exclusion  of  the  grandchildren  and  admitting  them  to  share 
with  their  parents;  but  in  a  case  like  the  present  one,  where 
there  is  a  gift  to  a  child  for  life  and  over,  on  the  death  of 
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such  ebild,  in  defiwlt  of  imiM,  it  woaid  bo  an  mmatoral  oon- 
slractioQ  which  would  ozdado  all  bui  Um  taDmediatooliildfon 
of  the  firoi  taker  in  fafor  af  the  ether  branches  of  the  familj. 
The  reaaonable  ooBStm^on  in  mich  oaoea  m^  thai  ttm  gb& 
ofor  was  fnteiided  to  take  effeet  only  on  the  oztineiian  of  tho 
line  of  descent  from  the  first  taker.  We  perceive  no  enfficient 
indication  in  the  will  now  in  question  which  would  juatifjf 
oforriding  tho  legal  meanittg  of  the  word  ^^  iaeuOy"  and  oeat^ 
finiog  it  to  the  eonoe  of  *'ohiidreQ/'  Tho  foot  that  tho  gift 
over  in  defitult  of  iesae  of  any  child  waa  to  "  grandchildren,'' 
and  that  remoter  deooendante  could  not  take  nndor  this  linii* 
tation,  18  quite  indeeiBiYO.  The  testator  maj  hafo  coondorod 
tiuit  he  had  mado  tho  oafficieat  provision  for  the  romoto  d^ 
■cendanto  of  hia  daughters  in  providing  that  their  issvi 
should  take  ihe  portion  of  tho  aoceotor,  and  that  in  providip^ 
br  the  contingency  of  the  death  of  any  one  of  these  witfa«knt 
issoe,  it  was  not  neoeosary  or  desirable  to  have  regard  to  Miy 
eiocept  grandchildren.  Whatovei'  may  have  influenoei?  tho 
testator  in  oonfining  the  gift  over  to  iprandehildron,  thin 
affords  no  deAnito  indication  of  a  purpose  to  restrict  the 
■waning  of  the  word  "  issno  "  in  the  primary  gilL  The 
remark  is  applicabls  to  the  gift  <  f  the  losidnary  petaonal 
tato  to  his  grandchildren  on  tho  death  of  tho  last  survivor  ot 
his  fonr  daughters. 

The  will  received,  wo  think,  a  proper  oonotraetion  in  the 
courts  below.  Even  if  the  constrnction  given  may  bo  doubt- 
fnl,  it  is  a  settled  mle  that  where  a  will  ia  capable  of  tve 
constmctionSf  one  of  which  would  exidado  tho  issao  of  a  do- 
ceased  child,  and  the  other  permit  suoh  issno  to  participate 
in  a  remainder  limited  upon  a  life  estate  given  to  tho  aneee- 
tor,  tho  latter  should  bo  adopted:  In  iv  Bmm,  83  K.  Y. 
295,  and  cases  cited. 

The  jodgment  should  be  affirmed.    AU  concnr. 

Wilis— MsAxmo  or  ni  wobb  ^'Immk" — A  dsHw  to  the  **mtXt  inet 
th«D  liriBg  of  testator's  aoo,"  inolodos  all  male  linsai  detcsndaata  of  that  son 
then  liying,  whether  of  the  same  generation  or  not»  and  whether  tracing 
descent  through  males  or  females:  WtBtar  r.  Scott,  lOS  Al  81  SSOf  Si 
R«p.  If7;  bvt  where  the  share  of  one  of  the  tselatoi^s  aeiia  was  pat 
soeh  shara  to  go  at  his  deoeaae,  if  he  left  no  widopw,  to  hie  "iesoe^**  and  the 
sen  died  leaving  no  widow,  but  learing  three  ohildren  and  also  grandohil* 
dren  and  great-grandchildren,  it  was  held  upon  a  review  of  the  prorisions 
of  the  win  relating  to  the  other  sons  of  the  testator,  that  ^M  ohildien  of  tlw 
s«a  were  entitled  to  hli  share,  to  the  eiolasieii  of  hia 
aotet  Dtaterr.  ImAa,  147  Maes.  SSL 
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VfuAM  iBoinn  mm  wo  OonrnuKKM  a«t  to  diainheiife heb% 
itroog  Ik  probability  thai  an  iotentioa  to  tho  ooatrary  eanool  ba  aoppoM^ 
AdUom  r.  £ega,  57  CboiL  669^  H  Am.  8l  Rtp.  130;  Smffht  t.  AiAm^  91 


Prentiss  Tool  and  Scxfflt  Cow  m  SoBtRariR. 

C19S  KXW  You,  IQB.1 

Bmim^  Conditio!* ai  itpo:c  Patmbmt.  -—If  a- tale  of  machinery  ia upon. oondi* 
tion  that  it  shall  remain  the  property  of  the  vendee  vntil  paid  for,  thii 
•oaditfcim  IrnUtdl  andeatmot  ooB«titnt»a  fraud  npon  the  ereefiftoraof  Ifto 
vendoa.  If eitier  l»th«  tnuaaotioa  iieadered  framlalil^  an  agaimt  nmk 
CBadtton^  by  am  ajponiiieBt  that  the  Tender  majr  maaofaotiirB  eertain  el 
the  materialB  to  told  to  him,  and  may  tell  the  mannfactured  articles 
npon  condition  that  the  prooeeda  of  the  tale  shall  be  aceoanted  for  and 
paid  to  the  vendor,  it  be  appliod  to  the  pnrehasv  prroer  of  tfa»  property. 

8UB'  OonimriU—  WLmaQMom,  ^  A  bin  of  walm^  by  *.  mamxAuHmter,  of 
frtparty  whiebiehat  nanafiMtared.  feraaakber,  tba  woik  thereoo  ba* 
bg  neady  «U  dona»  will  not  bo-  cooaidered  a  mortg^ig^  from  the  mere 
faot  that  he  was  indebted  to  hit  vendee,  and  some  of  the  witnesses  nsed 
the  word  "  teoority  **  in  describing  the  transaction,  if,  from  the  whole 
ovidanos^  it  ia apparent  that  the  tnwsfbr  wa«  abeoluta. 

Auvs^  ^sanofi  «■ — Wsui  NIbkd  wmi  mm  SuncmBsrvoi  Joar*  — >Thaafh' 
a  sals  of  penonal  property  is  preiumptiVBly  fsaisdiAent  far  want  of 
tfaangjB  of  petseasion,  yet  the  evidence  rebntting  snoh  presumption  may 
be  ao  clear  and  free  from  dtspnte  as  to  justify  the  court  in  refusing  to 
mbmit  tho  qoeatioB  of  fraud  to  ther  jnty. 

AcTiev  for  the  cooversioa  of  personal  property^  which  the 
defendant  had  levied  npoa  while  in  the  possession  of  Cora  E» 
Florence,  nnder  attachment  against  her.  Part  of  this  prop- 
erty bad  been  sold  to  her  by  the  plaintiff,  but  the  sale  was 
upon  condition  that  the  title  waa  to  remufin  in  plaintiff  until 
payment  of  the  porchaee  price  waa  completed.  Among  the 
articles  subject  to  this  sale  were  some  materials  which  it  was 
agreed  the  might  uae  in  the  course  of  her  buaineas  as  amanu- 
CMtorer,  provided  she  sold  the  articles  manufactured  from 
theaaand  applied  the  proceeds  to  the  payment  of  the  balance 
doe  plaiatifiL  None  of  svch  materials  or  of  the  articles  maa- 
ufaetnred  from  them  were  levied  on  by  the  defendant  TIm 
ether  property  levied  upon  had  been  manufEictured  by  the 
defendant  in  attachment  tinder  an  order  from  the  Band  Drill 
Conapany,  which  was  to  pay  $240  therefor  when  ^mpieied. 
The  bidl  ot  sale  o£  these  articles  was  made  to  plaintiff  on  Se{^ 
tember  15^  1890,  but  some  work  remained  to  be  done  thereon, 
and  imr  the  porpoBe  of  deing  it  the  articles  were  left  in  the 
poeaeision  of  the  mamifacturer.    The  trial  judge  decided  that 
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the  plaintiff's  title  was  made  out;  that  the  proof  excluded  all 
questioQ  of  fraud,  and  that  the  only  matter  to  be  submitted 
to  the  jury  was  the  value  of  the  goods  levied  upon  and  ecdd 
by  the  defendant. 

Ralph  E.  Ptime^  for  the  appellant 

John  M.  Perry^  for  the  respondent. 

Andbbwb,  J.  The  sole  point  presented  by  this  appeal  is 
whether  the  question  of  fraud  in  respect  to  the  title  claimed 
by  the  plaintiff  to  the  machinery  embraced  in  the  conditional 
sale  of  Noyemberi  1889,  and  to  the  castings  embraced  in  the 
bill  of  sale  of  September  16, 1890,  should  have  been  submitted 
to  the  jury. 

The  fact  that  the  plaintiff  owned  the  property  embraced  in 
the  conditional  sale  to  Cora  B.  Florence,  in  November,  1889, 
at  the  time  of  that  sale,  is  undisputed;  nor  is  there  any  ques- 
tion that  a  large  part  of  the  purchase-money  of  the  mabhineiy 
was  unpaid  at  the  time  of  the  levy  of  the  attachment,  Sep- 
tember 17, 1890.  The  title  to  the  machinery  was,  by  the  terms 
of  the  instrument  of  November,  1889,  to  remain  in  the  plain- 
tiff until  paid  for.  This  was  a  valid  arrangement,  and  con- 
stituted no  fraud  upon  the  creditors  of  Cora  E.  Florence:  CoU 
V.  Afann,  62  N.  Y.  1.  The  instrument  seems  to  have  been 
filed  in  the  clerk's  office  of  the  city  of  Yonkers,  November  SO, 
1889,  but  no  filing  was  necessary  under  chapter  815  of  the 
laws  of  1884,  as  against  creditors  of  the  vendee.  It  is  not 
important,  therefore,  to  inquire  whether  the  instrument  was 
filed  in  the  proper  office  under  the  terms  and  for  the  purposes 
of  that  statute.  The  fact  that  the  vendee  was  permitted  to 
manufacture  the  materials  embraced  in  the  instrument  and 
sell  the  manufactured  articles,  upon  condition  that  the  pro- 
ceeds of  the  sale  should  be  accounted  for  and  paid  to  the 
vendors  to  apply  upon  the  purchase  price  of  the  property,  did 
not  impair  the  rights  of  the  vendor  under  the  instrument  of 
November,  1889,  or  render  it  void  as  to  creditors  of  the  vendee: 
OoU  V.  Mann,  62  N.  Y  1;  Brackett  v-  Harvey,  91  N.  Y.  214. 
The  proceeds  of  the  sale  were  in  fact  applied  as  provided  in 
the  oral  arrangement,  and  this  had  been  done  before  the  debt 
to  Donnelly  A  Co.  had  been  contracted.  We  are  unable  to 
find  that  any  fact  was  proved  or  was  inferable  firom  the  evi- 
dence which  raised  any  question  for  the  jury  as  to  the  titlA  of 
the  plaintiff  to  the  machinery  levied  upon  by  the  shorift 

The  instrument  of  December  16, 1890,  .if  a  mortgage  was 
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yoid  as  against  the  attachment  creditor,  because  not  filed  be« 
fore  the  levy  of  the  attachment:  Laws  of  1888,  c.  279,  sec.  1. 
There  was  no  change  of  possession  of  the  property  embraced 
therein,  and  if  that  instrument  was  intended  as  a  mortgage, 
and  not  as  an  absolute  transfer  of  the  property,  the  defendant 
was  entitled  to  direction  in  his  favor  as  to  the  part  of  the 
goods  taken  by  him  included  therein.  So,  also,  if  the  evidence 
created  a  doubt  whether  the  instrument  was  intended  as  a 
security  merely,  and  not  as  an  absolute  transfer,  that  question 
should  have  been  submitted  to  the  jury.  But  while  the  word 
"  security ''  was  used  by  the  plaintiff's  witnesses  in  describing 
the  transaction  which  was  evidenced  by  the  instrument,  a 
perusal  of  the  whole  evidence  leaves  no  doubt  of  its  actual 
character.  The  instrument  purported  to  be  an  absolute  trans- 
fer.  The  castings  embraced  therein  then  in  the  course  of 
manufacture  were  being  made  to  fill  an  order  given  to  Cora 
E.  Florence  by  the  Rand  Drill  Company,  for  which  she  was 
to  receive  the  sum  of  $240.  The  work  upon  them  was  nearly 
completed,  and  their  completion  would  require  an  expenditure 
of  ten  to  twelve  dollars  only.  The  unsecured  debt  to  the 
plaintiff  from  Cora  E.  Florence  on  open  account  was  $810l 
There  could  be  no  surplus  coming  to  her  out  of  the  property 
after  payment  of  this  debt.  The  circumstances  leave  no 
doubt  that  the  instrument  of  September  15,  1890,  was  in- 
tended as  an  absolute  transfer  to  the  plaintiff  of  the  castings 
to  apply  on  the  plaintiff's  debt.  Treating  it  as  an  absolute 
transfer,  the  sale  was  nevertheless  presumptively  fraudulent 
as  against  the  attaching  creditors  by  force  of  the  statute,  by 
reason  of  the  fact  that  there  was  no  delivery  of  the  goods  to 
the  vendee  and  no  actual  change  of  possession  (2  Rev.  Stats., 
136,  sec.  5),  which  presumption  was  conclusive,  unless  it  was 
made  to  appear  on  the  part  of  the  plaintiff  that  the  sale  was 
made  in  good  faith  and  without  any  intent  to  defraud  credi- 
tors or  purchasers. 

The  defendant  insists  that  the  question  of  fraud  based  upon 
the  absence  of  delivery  or  change  of  possession  of  the  goods 
sold,  should  have  been  left  to  the  jury.  The  presumption 
which  the  statute  creates  may  be  overcome  by  evidence  of  the 
fairness  of  the  transaction.  The  evidence  to  establish  the 
b<mafide9  in  such  a  case  may  be  weak  or  strong,  and  it  may 
be  of  such  a  persuasive  character,  resting  upon  uncontradicted 
evidencCi  that  a  court  could  say  that  the  presumption  was 
overcome^  and  direct  a  verdict.    Where  the  evidence  is  such 
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that  admitting  the  preeumptioa  raised  bj  the  rtatutei  it  is  ae 
coiiii^telj  rebotled  that  a  Terdict  findini^  the  fraud  woald  be 
Kt  aside,  then  the  statute  ^  does  not  as  new  interpreted  intei^ 
Cere  with  the  jorisdiction  of  ikm  court  to  direct  a  Terdict ": 
Bidf$r  T.  Boio,  119  N.  Y.  46».  The  erUenee  in  this  case 
folly  repelled  the  atatntory  presnmptioii.  The  debt  to  the 
plaintiff  was  onquesttoned.  The  Talue  of  the  property  was 
considerably  less  than  the  debt;  The  castings  were  being 
finished  np  and  required  an  expenditure  of  a  few  dollars  to 
make  them  deliverable  upon  the  contract  with  the  Rand  Drill 
Company,  and  wo«ild  be  presumably  of  little  raloe  for  any 
other  purpose.  They  were  left  on  the  premises  and  in  ths 
legal  possession  of  Cora  B.  Florence,  to  enable  a  workman  to 
complete  them,  and  were  attached  within  two  days  after  the 
bill  of  sale  was  executed  and  while  the  workman  was  engaged 
in  finishing  them.  None  of  these  facts  were  disputed  on  the 
trial,  and  on  the  whole  eridence  a  case  was  fomished  which 
we  think  justified  the  conrt  in  refusing  to  submit  the  quaetion 
of  fraud  to  the  jury. 

It  is  claimed,  howeyer,  that  some  of  the  material  facta  were 
proved  only  by  the  testimony  of  the  plaintiff^s  manager  and 
that  his  credibility  covld  not  he  assumed  by  tiie  court,  beeauae 
of  his  interest,  and  that  of  his  credibility  the  jury  was  the  sole 
tribunal  authorized  to  pass  upon  it  Thwe  is  not  the  slight- 
est ground  of  suspicion  of  the  truth  of  a.ny  of  the  material 
facts  in  the  ease.  The  only  fact  relied  upon  by  the  defend- 
ant to  impeach  the  instrument  of  November,  1889,  waa  die- 
•closed  by  the  testimony  of  the  manage  and  related  to  his 
permission  to  Cora  K  Florence  to  use  the  materials  embraced 
in  that  conditional  sale,  and  sell  the  manufactured  articles, 
and  render  the  proceeds  to  be  applied  on  the  purchase-money. 
If  this  testimony  is  stricken  out,  nothing  whatever  is  left  upon 
which  any  claim  could  be  made  affecting  the  title  of  the  plain- 
tiff to  the  machinery  which  constitutes  the  main  item  in  the 
judgment  Taking  the  whole  proeeedings  as  disclosed  by  this 
record,  the  just  inference  is  that  no  question  was  raised  as  to 
the  credibility  of  the  plaintiff's  manager,  and  that  the  truth 
of  his  testimony  was  assumed.  The  point  upon  which  the 
request  to  go  to  the  jury  as  to  the  bill  of  sale  of  September 
16,  1890,  was  based,  was  the  statutory  presumption  ef  frand« 
by  reason  of  nondelivery  and  retention  of  possession  of  the 
property  embraced  therein,  and  as  to  the  property  embraced 
in  the  instrument  of  November,  1889,  that  the  permiasien 


JttQ.  189S.]     Maythbws  h.  AssociiiTBD  Pbsh.  741 


(iwa  to  the  TendM  to  sell  made  the  title  to  the  other  prop- 
oftj  themn  ^d  as  to  orediton,  or  that  the  jarj  might  so 
tad. 

We  lliiiik  the  trial  Judge  was  justified  in  direofiiig  a  Tordiet, 
send  the  judgment  shook!  therefore  be  affirmed.    All  concur. 


Bjojm,  — Dnrmenoa  mirmMMm  OwDmasAL  8au»  Aim  Momomm:  See 
to  MmmeHm  ▼•  Bkrmingkani^  34  An.  D«a  «03;  McKmgM  y.  Om-dom. 
04  Am.  Deo.  183;  Palmer  t.  Howard^  1  Am.  St.  B«pw  G3,  64;  Hutflar  r.  Phil* 
lip*,  4  Am.  St  Rep.  G99;  Qtrow  ▼.  Caatello,  7  Am.  St  Rep.  262.  Ai  to  the 
ooodition  against  tide  psasing  until  payment  ib  made,  eee  notet  to  ffinehe»' 
tr  Wagom  €ta.  Ck  t.  Cmrmtm^  68  Am.  Rep.  SSB,  387;  Ma/rwm  8€fi  Co,  ▼. 
Jforftm,  67  Am.  B«p.  672^86;  Smmner  v.  Woodt,  42  Am.  Rep.  ISft-lO?; 
Stadtjidd  ▼.  HunUraan,  87  Am.  Repu  664-668;  £arfv<<  v.  Priichard,  13  Am. 
Deo.  461,  452;  WilUaraM  T.  Jfer^  25  Am.  Dec.  614-616. 

Fraud,  wbbv  ▲  Qusstion  vor  thb  Court.  — Evidence  of  frand  abonld  be 
■nbmitted  to  the  jvry,  if  from  It  the  jmy  oan  property  find  the  qneetion  for 
tlie  party  on  -whom  the  bnr^Bn  of  proof  naata;  but,  if  net,  it  ehonld  bo  with- 
4i%w%  fion  tho  Jaiyi  Clrair  «•  MantrnM^,  116  Pa.  HL  338;  S  Am.  84l  Rop. 
662. 


Matthbwb  V.  AssooiATBD  Prbss. 

IXK  T7xw  York,  88S.] 
OoRFOftATHnr — Br-LAirs,  OonsTRtJcmcnr  or.  —  A  by-law  of  a  newa  asaoeia- 
prohibiting  a  ■waber  from  reoeiTiag  or  pabliehiiig  the  regular 
diepatohea  of  any  other  netra  aoaooiatioa  oorering  like  territory 
and  organiied  for  a  like  porpoao,  prohibita  auch  member  from  receiriag 
or  pnbliahing  dispatohea  of  any  other  news  association  whatever,  if  the 
aaaooiatton  ao  adopting  the  by-law  doea  not  confine  its  bnsinesa  to  any 
part  of  the  woiid,  and  either  by  agenta  or  through  oontraota  anppliea  ita 
members  with  newa  from  all  over  the  world. 
OaaroMMWi — Hsws  AisooiATioir — Rkstriouvs  Bt-i^w«  What  Rsamv- 
ABUE.  —  A  by-law  of  a  newa  association  prohibiting  ita  membera  from 
receiving  or  publishing  the  dispatches  of  any  other  news  association  cov- 
oring  the  aano  teoritory  aad  orgamiMd  for  the  aano  purpose  is  not  bb> 
kbl«»  aor  Toid  as  ia  usstraint  al  tnuls^  and  may  bo  osfaroed. 


Ohafie$  B.  Wheder^  for  the  appellaats. 

&  E,  Payne^  for  the  respoDdeota. 

PxcKHAAC,  J.  The  plaintiffs-appellants  herein  procured  at 
special  term  an  injunction  against  the  defendant,  The  Aaso- 
ciated  Press,  ete.,  restraining  it  from  suspending  the  plaintiffs 
from  any  of  the  rights  or  privileges  of  or  in  the  Associated 
Frees  i.uk1  firom  withholding  from  the  plaintiffs  (who  are  print- 
ers and  publishers  of  newspapers  at  Buffalo  in  this  state)  the 
logolar  telegraphio  news  and  reports  procured  and  ftindehed 
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by  the  Associated  Press  to  its  members,  for  or  on  aooonnt  of 
any  alleged  violatioa  by  the  plaintifib  of  the  provisions  of  the 
twenty-fifth  by-law  of  the  asaooiation.  The  plaintiffs  ars 
members  of  the  association.  Upon  appeal  from  the  order 
granting  the  injunction  the  general  term  reversed  the  samo 
upon  the  ground  that  the  action  to  obtain  a  permanent  in- 
junction could  not  be  maintained  upon  the  &cts  set  forth  in 
the  complaint  and  affidavits.  The  plaintiffs  appealed  from 
the  order  of  reversal  to  this  court 

The  record  shows  that  the  defendant,  the  Associated  Press 
of  the  state  of  New  York,  was  incorporated  by  virtue  of  an  act 
of  the  legislature  of  this  state,  passed  April  24,  1867  (c  754, 
of  the  laws  of  that  year),  and  entitled  ^  An  act  to  incorporate 
the  Associated  Press  of  the  state  of  New  York.''  In  the  act 
the  objects  of  the  association  are  stated  *'to  be  the  mutual  pro- 
tection of  members  of  the  press,  procuring  and  supplying  its 
members  with  telegraphic  news,  upholding  and  elevating  the 
character  and  standing,  and  the  promotion  and  maintenance 
of  the  general  interest  of  the  profession  and  its  members." 

Some  time  subsequent  to  its  formation  the  defendant 
adopted  a  by-law  known  as  number  twenty-five,  a  part  ol 
which  is  as  follows:  ^'25.  No  member  of  this  association 
shall  receive  or  publish  the  regular  news  dispatches  of  any 
other  news  aesociation  covering  a  like  territory  and  organized 
for  a  like  purpose  with  this  association.''  The  by-law  then 
proceeds  to  provide  a  penalty  for  the  violation  of  this  provi- 
sion in  the  form  of  a  suspension  of  all  the  rights  and  privi- 
leges of  the  association,  after  an  opportunity  has  been  given 
the  accused  party  to  be  heard. 

It  also  appears  from  the  complaint  that  there  is  an  United 
Press  Association  which  is  organized  and  engaged  in  procur- 
ing and  supplying  its  members  with  telegraphic  news  from 
various  parts  of  the  world,  and  the  plaintiffs  are  members 
thereof,  and  by  means  of  its  reports  and  dispatches  fhrnished 
to  them  the  plaintiffs  receive  and  publish  in  their  newspapers 
other  and  different  telegraphic  news  from  different  parts  of 
the  world  than  that  procured  and  furnished  by  the  defendant 
corporation,  and  the  plaintiffs  are  thus  enabled  to  increase 
the  reading  matter  published  in  their  newspapers  and  to  give 
fuller  and  more  complete  telegraphic  news  of  matters  of  gen- 
eral and  public  interest  than  plaintiffs  would  otherwise  be  en- 
abled to  do  by  publishing  only  the  regular  news  and  die* 
patches  of  the  corporation  defendant    The  plaintiffs  allege 
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that  the  United  PreBs  Association  is  not  one  of  whioh  covers  a 
like  territory  and  that  it  is  not  (»rganised  for  a  like  purpose  with 
the  defendant  corporation  within  the  meaning  of  the  by-law 
in  question,  but  that  it  covers  a  far  wider  territory  and  is  or> 
ganised  for  a  more  extended  purpose.  It  is  alleged  that  the 
defendant  corporation  only  has  agents  for  the  collection  of 
news  within  the  state  of  New  York  and  that  the  news  which 
it  procures  from  other  portions  of  the  world  is  collected  by 
other  news  or  press  agencies  and  delivered  to  the  defendant 
corporation  under  contracts  made  by  it,  whereas  the  United 
Press  Association  has  agencies  for  the  direct  collection  of 
Jiews  for  it  from  various  parts  of  the  world,  outside  as  well  as 
inside  the  state  of  New  Yoik.  It  is  alleged  that  the  defend- 
ant  corporation  is  about  to  enforce  the  above-mentioned 
twenty-fifth  by-law  as  against  the  plaintiffs  on  account  of  the 
receipt  and  publication  by  the  plaintiffs  of  the  news  and  tele- 
graphic dispatches  collected  and  sent  to  them  by  the  United 
Press  Association.  The  membership  in  the  United  Press 
AAeociation  and  also  in  the  defendant  corporation  is  a  valu- 
able property  right. 

The  plaintiffs  upon  the  argument  of  the  appeal  here  have 
raised  two  questions:  1.  Whether  the  by-law  in  fact  pro- 
hibits the  receipt  and  publication  by  them  of  the  dispatches 
of  the  United  Press  Association;  2.  If  it  do,  whether  it  is 
l^al  and  enforceable. 

As  to  the  first  question,  — 

I  think  the  by-law  does  in  fact  prohibit  such  receipt  and 
publication,  because  the  United  Press  Association  covers  a 
like  territory  and  is  organised  for  a  like  purpose  with  the  de- 
fendant corporation. 

There  is  no  limit  in  the  charter  or  act  of  incorporation  of 
the  defendant  by  which  it  is  confined  to  any  particular  terri- 
tory in  the  procuring  and  supplying  of  its  members  with  tele- 
graphic news.  The  act  leaves  it  entire  freedom  to  obtain  such 
supply  from  the  whole  world.  There  is  no  by-law  which  has 
been  called  to  our  attention  that  imposes  any  limit  As  there 
if  neither  charter  nor  by-law  which  limits  the  territory  that 
the  defendant  corporation  may  cover  in  the  execution  of  its 
object  and  purpose,  so  the  record  discloses  no  limitation  in 
that  territory  arising  from  the  practice  of  the  corporation.  It 
in  truth  obtains,  serves,  and  supplies  its  members  with  news 
from  all  over  the  world.  It  accomplishes  this  object  in  differ- 
ent ways;  sometimes  directly  by  means  of  agents  strictly 
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«o  oallod,  and  st  crther  titBes  bj  meatis  of  eontraete  thronsjh 
m  witb  other  tiows  fkgencios  wTMeh  themselv^es  dfroetlj  employ 
agents  for  the  «olleetioa  of  Dews.  In  tine  way  tbo  defendaaft 
oorporation  eeeoree  newo  from  all  orer  the  world  and  gqppfliei 
ft  to  he  meoiberfl. 

The  (act  that  thedefen^nt  appoints  and  engages  agents  in 
ihe  strict  eenee  of  Iftie  term  only  -within  and  for  lihe  stale  ef 
Wew  York  is  not  conclusive  proof  that  it*  territory  for  eMb^ 
ing  news  is  K  mi  ted  to  that  state.  The  record  shows  that  it 
performs  the  purpose  of  its  ineorporaffon,  not  alone  by  dbtasi^ 
ing  news  from  these  so-called  agents,  bat  that  by  virtfie  of 
eontracts  entered  ifito  by  tt  with  other  associations,  it  oontraeti 
to  and  does  recer?e  from  them  the  news  which  they  eolleet 
from  the  prit>cipal  portions  of  the  ciTiliaed  world,  and  ia  thoa 
contracting  for  the  supply  of,  and  Che  receiraig  such  news,  the 
association  or  associations  with  which  atieh  eontracts  an 
made,  are  tbersby  and  Imt  tfiat  porpoee,  and  to  that  extent 
oonetitnted  the  agents  of  the  defendant  corperalaon.  In  thsi 
way  it  is  compering  a  ^aet  territory  and  it  h  thereby  fulfilluig 
the  object  of  its  incorporation  — the  procuring  aod  sopplying 
its  members  iriith  telegraphio  news. 

Throngh  its  own  agents  and  by  virtue  of  He  oontracta  with 
of^MT  press  associations,  the  defendsint  oorporatton  achievsB 
iSie  colleetton  and  eapplying  of  news  to  its  members,  wl 
has  been  collected  from  substantially  the  same  territory 
which  the  United  Press  Association  has  ooUeoted  its  news. 
It  is  pUi-n  that  the  resoift  is  that  both  aasooiatioDs  cover  ihe 
aame  territery. 

I  also  think  tt  plain  that  the  CMtod  Press  Association  is 
organized  for  a  like  purpose  with  the  defendant  oorporatMyn. 
The  plaintiflb  controvert  this  ^ew  on  the  ground,  as  they  al« 
lege,  that  the  United  Pnss  is  organiaed  for  a  more  extended 
purpose,  and  this  alleged  fact  is  based  upon  the  faiiher  alle- 
gation that  the  United  Frees  has  agencSes  for  thedirect  oolle^ 
tien  of  news  for  it  from  various  parts  of  the  world  outside  as 
well  as  inside  the  state  of  New  Yoik,  while  the  defendant  eoi^ 
peralioo  only  has  agents  for  the  eoHectlen  of  its  news  wMfhiu 
the  stste  of  Kew  York,  and  all  its  other  «ewB  oomea  to  it 
through  eontracts  with  news  or  press  associatiDnfl  or  otiMr 
agencies,  and  is  thus  delivered  to  the  defendant  oorporatioo. 
Iti  tiiis  view  of  the  two  associations  I  eee  no  difference  of  pui^ 
yxwe.  Both  are  securing  news  from  all  paHs  of  the  werfd  and 
euch  IB  the  objeet  of  both.    One  eeeures  its  ehjsets  by  diveedy 
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appcrioting  or  employing  00-called  agents,  while  the  other  ee- 
mmns  its  object  hj  direct  agencies  in  some  eases  of  limited 
territerial  area  and  in  ether  cases  hj  contracts  with  other 
poress  or  news  agencies  covering  a  large  territorj.  The  por- 
peee  of  each  is  the  same  and  the  result  in  each  case  is  the 
aane.  Sech  supplies  the  news  te  its  laembers  and  each  has 
flbtai&esl  it  firosi  a  territory  bounded  only  by  civiliisation  tt- 

The  fact  thai  pUrintifis  by  using  the  United  Press  Associa- 
tion are  tbeneby  enabled  to  publish  different  and  more  full 
and  complete  talegraphic  news  does  not  alter  the  other  fact 
Ikai  the  two  associatioos  are  oi^aniied  as  stated  for  the  same 
pforpose,  and  that  they  oo>rer  the  same  territory. 

^  As  to  tlss  secood  question,  I  think  tiM  ^-law  is  yalid 
and  enfoeoealile. 

Tbe  plainttfls  allege  tiiat  it  is  b^ond  the  power  of  the  asso^ 
cdation  to  enact;  tliat  it  is  unreasonable  and  oppressiTo;  that 
it  tends  mad  was  expressly  intended  to  restrain  trade  and 
eoospetition  and  to  create  a  monopoly;  that  it  is  an  unlawful 
interference  with  vested  property  rights,  and  impairs  a  mem- 
ber's right  to  contract;  that  it  creates  a  restriction  upon  the 
Ubarty  of  the  press*  None  of  these  objections  strikes  us  as 
luiving  force.  The  ftrst  ground  taken,  that  it  is  beyond  the 
power  of  the  company  to  pass  euch  a  by-law,  depends  for  its 
eonrectness  upon  the  conclusions  arrived  at  respecting  the 
validity  of  the  other  grounds.  If  the  by-law  be  unreasonable 
or  oppressive,  or  if  it  (end  improperly  to  restrain  trade  and 
thereby  to  create  a  monopoly,  or  if  it  be  an  unlawful  interfer- 
ence With  a  member's  right  to  contract,  or  if  it  restrict  the 
liberty  of  the  press,  in  all  or  any  of  these  eases  the  by-law 
spoaM  be  beyond  the  power  of  the  company  to  adopt  or  pass, 
and  it  would  be  illegaL  The  {ussertion  in  the  moving  papers 
Hkect  the  by-law  tends  and  was  intended  to  restrain  trade,  does 
not  in  any  way  afieot  tlie  question.  The  court  must  itself 
eoQstroe  the  by-law,  and  muet  decide  as  to  its  tendency,  while 
the  intention  with  which  it  was  paeeed  by  those  voting  for  it 
is  entirely  immaterial  upon  this  aspect  of  the  case. 

We  sb  not  think  tbe  by-law  improperly  tends  to  restrain 
trade,  asemniag  that  the  business  d  collecting  and  distribut- 
iDg  news  would  eome  within  the  definition  of  a  trade.  The 
latest  decisions  of  courts  in  this  country  and  in  England  show 
a  stmng  tcsKlency  to  very  greatly  circumscribe  and  narrow 
Am  doctrine  of  «vovfing  contracts  in  restraint  of  toade.    The 
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courts  do  not  go  to  the  length  of  saying  that  contracts  which 
they  now  would  say  are  in  restraint  of  trade  are,  nevertheless, 
valid  contracts,  and  to  be  enforced;  they  do,  however,  now 
hold  many  contracts  not  open  to  the  objection  that  they  are 
in  restraint  of  trade  which  a  few  years  back  would  have  been 
avoided  on  that  sole  ground,  both  here  and  in  England.  The 
cases  in  this  court  which  are  the  latest  manifestions  of  the 
turn  in  the  tide,  are  cited  in  the  opinion  in  this  case  at  geni- 
eral  term,  and  are:  Diamond  Match  Co.  v.  Roeher^  106  N.  Y« 
478;  60  Am.  Rep.  464;  Hodge  v.  Sloan,  107  N.  Y.  244;  1  Am. 
St.  Rep.  816;  Ledie  v.  LoriUard,  110  N.  Y.  619. 

So  that  when  we  agree  that  a  by-law  which  is  in  restraint 
of  trade  is  void,  we  are  still  brought  back  to  the  question. 
What  is  a  restraint  of  trade  in  the  modern  definition  of  that 
term?  The  authority  to  make  by-laws  must  also  be  limited 
by  the  scope  and  purpose  of  the  association.  I  think  this  by- 
law is  thus  limited,  and  that  it  is  not  in  restraint  of  trade  as 
the  courts  now  interpret  that  phrase.  Some  of  the  grounds 
showing  the  reasonableness  of  the  by-law  are  well  and  clearly 
set  forth  in  the  opinion  delivered  by  the  learned  judge  at  the 
general  term.  Here  are  a  number  of  persons  who  are  owners 
of  or  interested  in  various  newspapers  in  the  state  outside  of 
the  city  of  New  York.  They  enter  into  business  relations  with 
each  other,  to  a  certain  extent,  through  the  form  of  an  organi- 
sation known  as  a  corporation,  and  for  the  purpose,  among 
others,  of  collecting  and  supplying  themselves  with  telegraphic 
news.  The  greater  the  number  belonging  to  the  organization 
the  larger  will  be  its  income,  and  the  greater  amopnt  it  will  be 
able  to  spend  for  making  the  collection  of  news,  and  the  more 
efficient  and  valuable  such  collection  will  be.  To  suppress 
competition  in  such  chosen  field  among  themselves,  and  to 
thus  enhance  the  value  of  the  property  and  the  conveniences 
arising  from  the  extended  use  of  the  means  and  opportunities 
of  the  association,  it  would  seem  most  appropriate  to  provide 
that  the  members  of  such  association  should  not  take  news 
from  any  other.  Tlie  division  of  the  business  among  two  or 
more  associations  tends  directly  towards  the  making  of  the 
membership  in  each  lees,  valuable  than  it  otherwise  would  be, 
and  the  membership  being  less  valuable  the  association  itself 
would  tend  to  decrease  in  memberB  and  to  grow  less  efficient 
in  service  and  less  capable  of  fulfilling  promptly  one  of  the 
great  objects  of  its  existence,  the  procuring  and  supplying  of 
news  to  its  members.    Thus  a  by-law  of  the  nature  complained 
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of  would  have  a  tendenoy  to  strengthen  the  assooiation,  and  to 
render  it  more  capable  of  filling  the  duty  it  was  incorporated 
to  perform.  A  business  partnership  could  provide  that  none 
of  its  members  should  attend  to  any  business  other  than  that 
of  the  partnership,  and  that  each  partner  who  came  in  must 
agree  not  to  do  any  other  business,  and  must  give  up  all  such 
business  as  he  had  theretofore  done.  Such  an  agreement 
would  not  be  in  restraint  of  trade,  although  its  direct  effect 
might  be  to  restrain  to  some  extent  the  trade  which  had  been 
dime. 

It  seems  to  me  this  by-law  is  a  natural  and  reasonable  re- 
straint upon  the  members  of  the  association,  appropriately 
r^^ating  their  conduct  as  members  thereof  with  respect  to 
tho  business  which  the  association  was  specially  organised 
and  incorporated  to  transact.  Its  success  must  greatly  de- 
pond  upon  the  number  of  its  members,  and  that  in  its  turn 
must  depend  upon  the  efficiency,  reliability,  and  promptness 
with  which  it  collects  and  distributes  its  news. 

This  by-law,  I  think,  plainly  tends  to  aid  the  association  in 
the  accomplishment  of  this  object. 

As  to  the  objection  that  the  by-law  restricts  the  liberty  of 
the  press,  I  think  there  is  no  force  whatever  to  it  For  the 
purpose  of  efficiently  conducting  the  business  of  procuring  and 
supplying  the  news  to  its  members,  the  association  provides 
that  no  one  of  its  members  shall  take  or  publish  news  from 
any  other  association.  In  what  way  the  liberty  of  the  press 
is  in  the  least  degree  restricted  by  such  by-law,  I  am  unable 
to  see.  The  constitutional  provision  regarding  the  liberty  of 
speech  and  of  the  press  has  nothing  whatever  to  do  with  such 
a  provision,  and  no  argument  can  make  it  plainer  than  does 
the  reading  of  the  constitutional  provision  itself. 

The  ground  that  the  by-law  interferes  with  a  vested  interest 
in  property,  does  not  appear  by  these  papers. 

If  the  by-law  were  passed  before  any  member  of  the  associ- 
ation had  become  a  member  of  the  United  Press  Association, 
then  clearly  there  would  be  no  interference  with  vested  rights 
of  property  in  the  latter  association.  The  papers  do  show  that 
the  by-law  was  not  passed  until  subsequent  to  the  time  when 
the  United  Press  Association  came  into  existence,  but  they 
do  not  show  that  at  the  time  of  its  passage  either  or  any  of 
the  plaintiffs  had  become  members  of  the  United  Press  Asso- 
eiation. 

We  do  not,  therefore,  intend  to  decide  in  this  case  as  it  now 
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•tattds  that  one  who  had  alroady  and  laf^Uj  become  a 
bar  of  the  United  Piom  Aaao«»atkm  helbta  the  paasage  of  the 
bjt-law  in  question,  oould  therebj  be  tinfavorablj  affected  in 
the  aseertion  of  his  right  of  menibenfaip  in  the  United  Preoa 
AsBoeiation,  or  placed  in  the  position  of  availing  himsetf  of 
its  priTileges  at  the  nek  of  scwpeneion  or  axpuleien  firoia  the 
association  adopting  the  bj>>law. 

A  by-law  which  disturbs  a  vested  right  may  not  be  valid: 
Kent  V  Qtnck8av0r  Mining  Co.,  78  N.  Y.  159, 182,  188;  1  Hop- 
awetz  on  Corporations,  sec.  496;  and  although  a  corporatiett 
may  have  the  power  to  adopt  by-lawe,  yet  one  of  its  members 
who  acts  vpon  a  sobjeet  not  touehed  by  any  by4aw  might 
perhaps  claim  that  a  subsequent  by-law  upon  the  sobjeety 
which  if  valid  as  to  him,  would  practically  render  valueless  a 
portion  of  hie  property,  should  not  ae  to  him  be  so  treated  er 
regarded:  See  also  WynhatMr  v.  Peojih^  13  N.  Y.  378.  We 
do  not  decide  this  propoeition  for  the  reason  that  it  is  not 
before  us. 

The  grounds  in  opposition  to  the  by-law,  which  haw  been 
discussed,  we  think  are  unavailing,  and  the  orders  of  the  gen- 
eral term  reversing  the  orders  refusing  to  dissrive  the  injnno* 
tion  should  be  affirmed,  with  costs. 

All  concur.  

CkntFoaATioaa  —  Br-LAW%  Vauditt  akd  CojfirrBiicnair  one  8m  aolt 
to  8ajfr€  T.  Loukoilie  etc  Am'n^  S5  Am.  Dm.  617-622,  a  caae  whidi  decUiw 
that  a  oorporation  can  make  no  rale  oontrary  to  law,  good  morals,  or  pnblio 
policy.  A  later  case  to  the  point  that  a  by-law  must  be  reasonable  and  gen- 
•xml  is  Bmdd  r.  Multmmakite.  IffOa.^  15  Or.  418;  S  Aol  St  Bep.  16U. 

CoHTMAcn  ur  RvritAnrr  or  Traik^  whsn  Bbawnablb  avb  Vauds 
See  notes  to  CaUahoB  r.  DatmoUy,  IS  Aou  B«pw  173^176;  SmaUag  w.  Ormmt, 
85  Am.  Rep.  269-272;  Tardy  y.  Crtwiy.  59  Am.  Bep.  686-693;  Pike  t.  ThomoM^ 
7  Am.  Dec.  743-746;  Angier  r.  Webber,  92  Am.  Deo.  751-765.  In  Hodge  ▼. 
8loan,  107  N.  T.  244, 1  Am.  St.  Rep.  816,  the  principle  annonnoed  was  that 
BQoh  oontraots  are  valid,  if  they  impose  no  rsatDuni  npoD  oae  party  mot  faan» 
fioial  to  the  othar,  and  sm  iadiMed  by  &  oonaidecatittn  whioh  aaksa  it 
■onable  lor  the  parties  to  eater  into  them. 
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Taylor  v.  Gbasitb  Statb  P&oyidbnt  Ass'if. 

GcNKKMUxran. — JuBUDionoH  OTBB  ▲  FoRBiav  CoBFOBATiov  ouinot  bt 
obtained  by  lervioe  of  prooaas  npon  a  person  who  is  noi  ito  OMhier,  di» 
rector,  nor  managhig  agenlk 

CvBrouATWsa.  —  Thb  lUjrAOiH«  A«anp  or  a  ToBnov  OoBKnuTHur  apia 
wbom  eervice  of  prooeae  against  it  maj  be  maiU  nuwt  be  some  feasen  in- 
irsilsii  by  it  witbgenetal  povers  invoicing  the  exeroiae  ol  jndgnaent  aad 
discretion,  as  distinguished  from  an  ordinary  a^ent  or  attorney,  who 
■ots  in  an  inferior  capacity  and  nnder  the  direction  and  control  of  sn* 
perior  anlfhority,  both  in  regnrd  to  the  «xteii«  of  hie  daty  and  the  ■»■- 
Bar  ot  eaecati^g  it.  Tlio  relation  of  sAtoraejand  diaat  does  noi  eensii* 
tnte  the  attorney  the  managing  a^iot  npon  whom  proceaa  againai  the 
eUent  may  be  aenred. 

A  JuDQMXNT  Should  bx  Vaoatsd  oh  ISSomoN  when  it  ia  againat  a  foreign 
Ci>rporation,  and  is  Uawd  npon  aenrice  of  proceaa  npon  a  peraon  who  ia 
m  by  aAdavits  not  to  barsi  boan  its  easfaier,  direofior»  bat  msnagtng 


Edward  Hassetty  for  the  appellanti. 
Alpheu$  T.  Bulhley^  for  the  respondent 

(yBuEii,  J.  The  defendant  mored  to  set  aside  tbe  Jiidg* 
ment  entered  against  it  in  this  action  and  the  eervice  of  the 
flPQinnMiDds,  OD  the  gronnd  that  no  jurisdietion  was  obtained  of 
the  peraon  of  deCandant^  ae  do  sVifficdent  oar  legal  service  ol 
proeess  had  erer  heen  made  upon  it.  The  moiiooi  was  denied 
and  the  defendant  then  moved  for  a  resettiement  of  the  older 
which  WES  refofiod.  Orders  were  entered  upon  both  motions 
from  which  an  appeal  was  taken  and  they  were  affirmed  at 
general  term.  The  order  denying  the  motion  for  resettle* 
meat  was  so  far  a  matter  of  discretion  that  it  is  not  reviewa^e 
here  bnt  the  denial  of  the  notion  to  vacate  the  judgment  and 
set  aside  the  service  of  the  summons  presents  a  question  of 
law,  and  we  have  jurisdiction  to  review  it. 

Tbe  defendant  is  a  foreign  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  Hampshire  and  has 
■ever  appointed  an  agent  in  this  state  for  the  purpose  of  re- 
cesving  servioe  of  procesa  It  appears  from  an  affidavit  at- 
tached to  the  anmmtons  that  it  was  served  upon  one  John  M. 
Townsend,  an  attomej  at  law,  residing  in  Poughkeepsie,  on 
ttie  30th  of  DeoemboTy  l&H.  The  caose  of  action  arose  and 
the  venne  was  laid  in  Dotchese  County.  The  defendant  did 
BOl  appear  in  the  aetiony  but  other  defendants  residing  in 
ttiat  eounty  did,  and  upon  their  answers  a  trial  was  had  and 
jodgmeal  eoteied  against  all,  including  this  defendant,  against 
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which  the  main  relief  wa8  demanded*  The  action  was  one 
calling  for  equitable  relief,  and  the  judge  who  tried  it  at  the 
special  term  found  as  a  fact  that  the  process  was  senred  upon 
a  managing  agent  of  the  defendanti  upon  what  proof  does  not 
appear,  and  he  proceeded  to  render  judgment  against  the  de- 
fendant for  the  relief  demanded  in  the  plaintiff's  complaint. 
There  is  also  attached  to  the  judgment  roll  an  affidavit  of  the 
plaintiff's  attorney,  in  which  it  is  stated,  among  other  thingB, 
that  the  summons  was  served  upon  Townsend,  and  that  he 
was  at  that  time  acting  as  the  defendant's  managing  agent  or 
cashier,  that  more  than  twenty  days  had  elapsed  since  the 
service  and  no  appearance  had  been  made. 

The  moving  papers  contain  the  affidavit  of  the  defendants 
president,  in  which  he  swears  that  Townsend  never  was  an 
agent,  cashier,  or  director,  or  connected  with  the  defendant  in 
any  way  except  as  attorney  of  record  in  a  suit  to  foreclose  a 
mortgage  held  by  defendant  against  the  plaintiff.  Townsend 
himself  swears  in  the  most  positive  way  to  the  same  fact,  as 
does  also  the  defendant's  superintendent  of  agents.  The  lai* 
ter  goes  farther  and  swears  that  in  November,  1889,  one  Pells 
and  another  were  appointed  agents  for  defendant  in  the  county 
of  Dutchess  and  five  other  counties  in  the  vicinity,  and  that 
no  subsequent  appointment  had  been  made,  and  Pells  himself 
swears  to  the  same  fact  and  further  that  the  defendant  never 
had  any  other  agent  in  the  territory,  and  that  Townsend  never 
was  such  agent.  The  plaintiff  produced  and  read  various 
affidavits  in  opposition  to  the  motion  in  which  numerous  acts 
on  the  part  of  Townsend  are  detailed  that  might  tend  to  show, 
in  the  absence  of  explanation,  that  he  was  such  an  agent  as  is 
designated  in  the  code  upon  whom  process  could  be  served, 
but  after  careful  examination  of  these  affidavits,  we  think 
that  the  acts  described  are  consistent  with  the  relation  of 
attorney  and  client,  which  relation  it  is  admitted  by  the 
defendant's  officers  existed  and  still  exists,  and  that  they 
really  do  not  establish  any  other  relation.  The  affidavits,  or 
some  of  them,  also  contain  positive  statements  to  the  effeel 
that  Townsend  was,  at  thd  time  of  the  service  of  the  summons, 
a  managing  agent  or  cashier  of  the  defendant,  but  as  the  per- 
sons making  the  statements  could  not  possibly  know  the  £aet 
they  must  be  regarded  as  mere  expressions  of  opinion  whiob 
cannot  overcome  the  clear  and  positive  statements  of  the  de- 
fendant's officers  who  had  knowledge  of  the  facts.  Where 
there  is  conflicting  evidence  with  respect  to  a  disputed  £Mt 
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arising  npon  a  motiony  it  is  the  province  of  the  court  in  which 
the  motion  was  made  to  settle  the  conflict,  and  this  court  will 
not  interfere  with  the  result;  but  when  the  moving  affidavits 
in  this  case  are  analyzed  and  properly  construed,  they  present 
no  real  conflict  with  the  positive  proof  of  the  defendant  as  to 
the  real  relations  that  Townsend  held  to  the  corporation  when 
the  process  was  served  upon  him.  The  court  did  not  obtain 
jurisdiction  of  thd  defendant  by  the  service  of  process  upon 
Townsend  unless  he  was  within  the  meaning  of  section  432  of 
the  code,  ^  the  cashier,  a  director,  or  a  managing  agent  of  the 
corporation,  within  this  state.''  A  managing  agent  must  be 
some  person  invested  by  the  corporation  with  general  powers 
involving  the  exercise  of  judgment  and  discretion,  as  distin- 
guished from  an  ordinary  agent  or  attorney,  who  acts  in  an 
inferior  capacity  and  under  the  direction  and  control  of  supe- 
rior authority,  both  in  regard  to  the  extent  of  his  duty  and 
the  manner  of  executing  it:  Reddington  v.  Mariposa  L.  and 
M.  Co.,  19  Hun,  405;  Sterrett  v.  Denver  etc.  R.  R.  Co.,  17  Hun, 
816.  The  relation  of  attorney  and  client,  which  is  all  that 
appears  to  have  existed  in  this  case  when  the  process  was 
served,  does  not  constitute  such  an  agency  as  is  designated  in 
the  provisions  of  the  code  referred  to,  and  hence  no  jurisdic- 
tion of  the  defendant's  person  was  obtained  by  the  service 
made. 

That  part  of  the  order  appealed  from,  which  affirmed  the 
order  denying  the  motionto  set  aside  the  service  of  the  sum- 
mons and  to  vacate  the  judgment,  should  be  reversed,  and 
the  service  set  aside  and  tiie  judgment  vacated,  and  the  appeal 
from  that  part  of  the  order  which  affirmed  the  order  denying 
the  motion  for  a  resettlement  should  be  dismissed,  without 
costs  to  either  party  in  this  court. 

All  ooncun  ^ 

Foasioir  Oospobatioiib — Proobu^  oh  Whom  must  bb  Sbsvid.  —  Serfioe 
ei  prooan  on  a  foreign  oorporfttioii»  aooording  to  the  California  oode,  mnsi 
bo  mado  npon  ite  managing  agent  or  oaehier,  and  a  olerk  in  iti  etore  is  not  a 
managing  agent  or  oaehier,  although  he  hae  the  onstody  of  moneys  belong- 
faig  to  the  oorporations:  Blanc  r.  Pa^matter  Min.  Cb.,  W  CaL  G24;  29  Am. 
81  Bepi  148t  and  note,  with  oaaea  oolleoted.  See  extended  note  to  Mamp- 
•M  T.  Wean,  M  Am.  Dee.  12U 
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WALftAIMT   U    FhOWIX  IhSGBASGA  GoMPAHT. 

LnviAiMi— Gbmwa  ov  XimMonL— Tm  lanrara  or  aj>  Bxaaon^v 
Its  Lett  VFCUi  PsBSOVAk  Propkbtt  do  not  oonitiiato  raah  a  climagp  ia 
the  interest,  title,  or  poeeeeeioa  of  the  easiired  u  avoide  tte  polioj 
dar  a  oonditien  declaring  tfaaS  it  ehall  be  void  if  any  changia  othar 
hf  tha  dbath  of  the  aarared  takea  plaov  ia  tba  tolareaC^  ftitlub  av 
■ion  el  the  snbjeoiof  the  insaraade,  whether  fay  lafal 
it^  ar  by  Toluntafj  aot  of  the  insored  oc  otherwiat. 


A.  H.  SaMfpir^  ior  tbe  appellAnii. 
O.  W.  Tkompaan^  for  the  respondent 

O'Bribn,  J.  The  paymeat  of  the  loss  in  this  ease  Is  v^ 
nited  by  the  inBorance  company  upon  the  ground  that  there 
waa  a  breach  of  one  of  the  conditiena  of  the  policy,  upon  which 
iis  liability  depended.  The  question,  upon  which  the  case 
tarns  is  the  construction  and  effect  to  be  given  to  the  follow- 
ing oonditioBy  constituting  a  part  of  the  contract:  — 

'^This  entire  policy,  unless  otherwise  provided  bj  agree* 
ment  indorsed  hereon  or  added  hereto^  shall  he  void  if  the  in- 
sured DOW  has>  etCy  ....  ;  or  if  any  change^  other  thaa  by 
the  death  of  an  insured,  take  place  in  tha  interest,  title,  or 
possession  of  the  subject  of  insurance  (except  change  of  occu* 
pants  without  increase  of  hazard)  whether  by  legal  procesa  or 
judgment  or  by  voluntary  act  of  the  insured,  or  otherwise." 

We  agree  with  the  Learned  counsel  for  the  defendant  that 
aoeh  a  condition  in  a  contract  of  insurance  must  be  construed 
fairly  and  in  accordance  with  what  appears  or  must  be  pr^ 
sumed  to  have  been  the  intention  of  the  parties.  The  subject 
of  the  insurance  was  a  stock  of  goods  described  as  then  in  a 
brick  store  in  the  village  of  Theresa,  New  York.  The  prop- 
erty was  destroyed  by  fire,  which  occurred  about  twelve 
o'clock  on  the  night  of  April  4,  1890.  Nearly  two  months 
before  the  fire  a  judgment  was  recovered  against  the  insured, 
who  was  the  plaintiff's  asMgnor,  and  en  April  2, 1890,  an  eza* 
cution  was  issued  upon  the  judgment  to  the  sheriff  of  the 
county,  and  delivered  to  him  the  next  day.  On  April  4th^ 
the  day  following,  the  sheriff  weivt  to  the  store  of  the  insured 
and  demanded  payment  of  the  amount  of  the  esecntion,  and 
payment  not  being  made,  he  levied  upon  all  the  goods,  which 
at  the  trial  were  shown  to  have  been  worth  about  eleven  thou- 
sand dollars,  and  the  sum  due  upon  the  execution  was  some- 
thing over  one  thousand  dollars.    Some  discussion  appears  to 
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have  been  had  in  the  coarts  below  in  regard  to  the  question 
whether  what  was  done  by  the  sheriff  amounted  to  a  legal 
levy  upon  the  property,  bat  a  correct  conclusion  seems  to 
have  been  reached  in  that  respect,  as  it  appears  that  he  pro* 
cured  the  key  of  the  store,  and  took  what  at  least  amounted 
to  a  symbolical  possession,  at  the  same  time  making  a  min- 
ute of  the  levy  upon  his  book.    The  day  after  the  fire  the 
insured  made  a  general  assignment  to  the  plaintiff  for  the 
benefit  of  creditors.    The  defendant  insists  that,  upon  these 
facte,  there  was  such  a  change  of  interest  and  change  of  the 
]X)68esBion  as  avoids  the  policy,  within  the  meaning  of  the 
above  conditions.    If  there  was  a  change  of  interest,  within 
the  meaning  of  the  policy,  that  result  was  produced  by  the 
delivery  of  the  execution  to  the  sheriff,  as  the  goods  of 
the  debtor  are  bound  from  that  time:  Code,  sec.  1405.    The 
levy  was  not  necessary  to  work  such  change,  and  the  only 
effect  it  had  was  to  change  the  possession.    We  must  first 
determine  what  the  parties  to  the  contract  intended  when 
they  made  use  of  the  terms  ''change  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance."    The  interest  which 
a  person  may  have  in  property  is  affected  in  many  ways 
without  producing  a  change  in  such  interest,  as  that  term  is 
generally  understood;  when  he  contracts  a  debt  or  incurs  an 
obligation,  this,  in  a  broad  eense,  may  affect  such  interest,  as 
the  property  constitutes  the  means  of  payment,  and  his  pecu- 
niary condition,  in  a  general  sense,  depends  upon  what  he  has 
left  after  discharging  all  his  debts  and  obligations.     The  debt 
assumes  another  form  by  the  recovery  of  a  judgment,  and  the 
execution  is  the  process  which,  when  delivered  to  the  officer, 
clothes  him  with  authority  to  enforce  the  collection  of  the 
debt    That  is  the  foundation  of  all  the  subsequent  steps,  and 
while  each  event  in  the  progress  of  proceedings  for  collec- 
tion may  bring  the  debtor  and  creditor  into  closer  relations, 
and  press  nearer  upon  the  property  of  the  debtor,  yet  his  title 
or  interest  in  the  property  is  not  divested  or  transferred  until 
a  sale  is  made,  which  operates  in  law  to  transfer  his  interest 
to  another.     By  the  delivery  of  the  execution  and  the  levy 
thereunder  the  officer  has  simply  obtained  authority,  at  some 
future  time  and  in  the  mode  prescribed  by  law,  to  expose  the 
property  of  the  debtor  for  sale,  and  that  is  the  final  act  which 
changes  the  title  and  interest  of  the  debtor.    The  officer  has, 
no  doubt,  in  law  and  from  the  necessity  of  the  case,  a  suffi- 
dent  interest  in  the  property  levied  upon  to  enable  him  to 
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protect  it  by  insurance  or  against  the  acts  of  wrong-doen, 
otherwise  the  proceedings  for  collection  of  the  debt  might  be 
defeated,  but  still  the  owner  retains  the  title  in  the  saoie 
sense  that  be  did  after  he  made  default  in  the  payment  of 
the  debt,  which,  as  we  have  seen,  is  the  basis  of  every  step  in 
the  process  of  enforcement.  His  interest  is,  no  doubt,  affected 
by  the  issuing  of  the  execution  and  the  levy,  but  that  is  also 
true,  though  perhaps  in  a  more  remote  sense,  by  contracting 
the  debt  The  words  *' change  of  interest,''  as  used  in  the 
policy,  are  substantially  synonymous  with  the  words  ^'change 
of  title,''  and  neither  event  occurs  until  the  sale  upon  the  exe- 
cution. It  may  be  asked  what  effect  is  under  such  construc- 
tion to  be  given  to  the  word  ^'interest,"  as  used  in  the  condition. 
It  must  be  borne  in  mind  that  the  standard  policy  now  in  use 
is  so  framed  as  to  contain  words  suitable  and  applicable  to 
every  subject  of  insurance,  but  all  the  provisions  are  not  ne- 
cessarily applicable  in  every  case.  That  must  always  be  so 
whenever  a  contract  in  the  same  form  and  expressed  in  the 
same  language  is  sought  to  be  applied  to  different  things  or 
to  different  classes  of  property.  The  subject  of  insurance,  ita 
condition  and  situation,  and  the  surrounding  circumstances 
may  vary  so  as  to  render  words  and  phrases  contained  in  the 
policy  not  strictly  applicable.  There  is  a  large  class  of  risks, 
however,  to  which  the  word  ''interest,"  as  used  in  the  condi- 
tion under  consideration,  is,  no  doubt,  applicable.  Policies 
are  frequently  written  in  favor  of  parties  who  have  a  claim 
upon  property  in  the  nature  of  a  lien  to  secure  the  payment 
of  a  debt,  and  perhaps  for  other  purposes. 

When  the  debt  is  paid  or  transferred,  the  interest  of  the 
insured  in  the  subject  of  insurance  is  changed,  and  the  in* 
demnity  of  the  policy  cannot  inure  to  the  benefit  of  another 
in  the  absence  of  express  provision  or  consent  of  the  company. 
In  such  cases  the  word  can  have  full  effect  and  a  perfectly 
natural  and  appropriate  application.  It  is  manifest  that  the 
parties  to  this  contract  knew  and  intended  that  in  some  re- 
spects the  interest  of  the  insured  in  the  property  covered  by 
the  insurance  would  be  changing  from  day  to  day.  The  in* 
sured  was  a  country  merchant  who,  after  he  had  effected  the 
insurance,  was  at  liberty  to  carry  on  trade  in  the  goods,  to  buy 
and  sell  and  contract  debts  as  before,  and,  under  such  cir- 
cumstances, to  say  that  whenever  an  execution  was  delivered 
to  the  sheriff,  or  even  the  town  constable,  for  any  sum,  na 
matter  how  insignificant,  the  policy  was  thereby  avoided^ 
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would  be  to  give  to  this  condition  a  very  harsh  and  narrow 
construction^  and  one  which,  it  seems  to  me,  was  never  within 
the  contemplation  of  the  parties.  The  fair  and  reasonable 
construction  which  we  are  bonnd  to  give  to  the  contract  does 
not  require  us  to  go  so  far  as  that:  Quirdan  ▼.  Providence  W. 
Ine.  Co.,  188  N.  Y.  856;  28  Am.  St.  Bep.  645.  There  are 
cases  where  it  has  been  held  that  the  recovery  of  a  judgment 
and  the  levy  of  an  execution  avoided  a  policy,  but  that  was 
in  consequence  of  an  express  provision  to  that  effect  in  the 
policy.  These  provisions  have  been  omitted  from  this  policy, 
and  the  same  result  cannot  be  accomplished  by  a  condition 
i^ainst  a  change  of  interest. 

That  there  was  no  such  change  of  interest  in  this  case,  as  is 
fiurly  contemplated  by  the  policy,  has  been  conclusively  set- 
tled against  the  defendant's  contention  by  a  decision  of  this 
court  In  Oreen  v.  Homestead  Fire  Ins.  Co.y  82  N.  Y.  617,  the 
policy  contained  a  condition  rendering  it  void  **  if  the  interest 
of  the  insured  be  changed  in  any  manner,  whether  by  act  of 
the  insured  or  by  operation  of  law."  The  subject  of  the  in* 
surance  was  real  property,  and  a  mechanics'  lien  had  been 
filed  and  took  effect  thereon  within  the  life  of  the  policy  and 
before  the  loss.  It  was  urged  by  the  defendant  that  there 
could  be  no  recovery  in  the  case,  for  the  reason  that  there 
was  a  breach  of  the  condition  against  any  change  of  interest. 
Judge  BapaUo,  giving  the  opinion  of  the  court,  disposed  of 
the  question  in  a  single  sentence,  in  which  he  said:  ''The 
notice  filed  in  pursuance  of  the  mechanics'  lien  law  clearly 
did  not  affect  any  change  of  interest  in  the  property  insured," 
and  the  plaintiff  recovered.  I  am  unable  to  perceive  that 
there  is  any  satisfactory  distinction  to  be  made  between  the 
filing  of  a  mechanic's  lien  upon  real  estate  and  the  delivery 
of  an  execution  against  personal  property,  followed  by  a  levy. 
So  that  upon  authority  and  reasonable  construction  as  to  the 
intention  of  the  parties  there  was  no  change  of  interest  in  the 
case  at  bar:  Haighi  v.  Continental  Ins.  Co.,  92  N.  Y.  51; 
Browning  t.  Home  Ine.  Co.,  71  N.  Y.  508;  27  Am.  Rep.  86. 

The  change  of  possession  produced  by  the  levy  and  the  ac- 
tion of  the  sheriff  remains  to  be  considered.  The  policy  is 
not  avoided,  by  the  terms  of  the  condition  referred  to,  by 
every  change  of  possession  'that  may  take  place  in  the  prop- 
erty. A  change  of  occupants  without  increasing  the  hazard 
is  excepted  from  the  operation  of  the  condition,  and  does  not 
Invalidate  the  insurance.    The  learned  counsel  for  the  defend- 
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ant  argues  that  the  exception  in  the  condition  does  not  applj 
when  personal  property  is  the  subject  of  the  insnnuicey  and 
does  not  apply  in  this  case,  as  there  cannot  be  an  ocoapant  of 
goods  in  a  store  consistent  with  the  ordinary  and  appropriate 
use  of  language.  The  general  term  has  shown  that  the  word 
''occupant"  is  sometimes  used  with  reference  to  personal 
property.  When  the  subject  of  insurance  is  a  ship,  a  build- 
ing not  attached  to  the  soil,  so  as  to  become  part  of  the 
realty,  or  other  things  of  like  character,  the  term  **  change  of 
occupants  '^  would  be  appropriate.  When  it  is  used  in  refer- 
ence to  goods  in  a  store  its  fitness  is  not  so  apparent;  but  as 
the  words  of  the  policy  were  used  to  meet  all  cases,  we  hhre 
no  right  to  say  that  the  exception  in  the  condition  was  not 
designed  to  apply  when  goods  were  the  subject  of  insurance 
merely  because  the  term  "change of  occupants"  does  not  seem 
to  be  the  most  natural  and  appropriate.  A  large  part  of  the 
contracts  of  insurance  now  entered  into  relate  to  personal 
property,  and  to  hold  that  such  an  important  exception  as 
that  now  under  consideration  to  the  broad  terms  of  a  condi- 
tion had  no  application  to  such  contracts  would  make  the 
rights  of  the  parties  turn  upon  the  literal  meaning  of  a  word. 
What  the  parties  intended  was  that  a  change  in  the  control 
and  dominion  over  the  property  should  not  avoid  the  policy, 
unless  such  change  rendered  the  risk  more  hazardous.  A 
change  in  the  possession  of  a  store  of  goods  must,  moreover, 
refer  to  the  place  where  the  goods  are  situated.  In  this  case 
they  are  described  as  situated  in  a  brick  store.  The  placo 
where  the  goods  were  kept,  though  not  the  subject  of  insur- 
ance, was  an  important  element  in  the  risk,  and  it  was  natu- 
ral and  proper  for  the  parties  to  provide  against  a  more  haz- 
ardous change  in  the  occupancy  of  that  place,  and  hence  the 
parties  agreed  that  in  case  the  possession  of  the  goods  changed, 
that  fact  alone  would  not  avoid  the  policy  unless  the  occu- 
pancy of  the  place  where  they  were  was  also  changed  in  such 
a  manner  as  to  become  more  hazardous.  In  this  way  the 
words  of  the  exception  can  be  given  their  ordinary  and  natu- 
ral meaning,  and  the  exception  itself  can  have  effect.  It  is 
only  in  a  plain  case  that  we  are  warranted  in  saying  that  the 
parties  have  used  language  not  intended  to  have  any  applica- 
tion to  the  subject-matter  of  the  contract.  Whether  the 
change  of  possession  that  was  shown  in  this  case,  followed  by 
a  change  of  occupants,  was  or  was  not  more  hazardous  de- 
pended upon  the  oironmstances  shown,  and  presented  a  ques* 
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tion  of  fact,  whioh  the  learned  trial  jadge  properly  submitted 
to  the  jury,  and  was  determined  in  favor  of  the  plaintiff. 
While  the  act  of  1886  (chapter  486)  makes  the  use  of  uniform 
policies  by  insurance  companies  compulsory,  the  state  did  not 
assume  to  dictate  its  fbrm;  that  was  left  to  tiie  underwriters 
themselves,  and  it  must  be  assumed  that  they  used  words 
and  phrases  in  conditions  with  reference  to  the  previous  de* 
cisions  of  the  courts  in  respect  to  their  meaning  and  effect, 
and  when  they  used  the  expression  "change  of  interest^"  they 
mast  have  had  in  mind  the  £aot  that  this  court  had  held  that 
the  filing  of  a  mechanic's  lien  did  not  work  such  change;  and 
therefore  it  is  reasonable  to  assume  that  it  was  understood 
that  the  lien  acquired  by  a  levy  upon  goods  under  an  execu- 
tion would  have  no  such  effect.  So,  also,  the  conditions  with 
respect  to  change  of  possession  had  been  frequently  construed, 
and  it  had  been  held  that  the  transfer  of  an  interest  by  one 
partner  to  another,  or  the  appointment  of  a  receiver  of  part- 
nership property  in  an  action  to  dissolve  the  partnership,  and 
other  acts  of  the  insured  in  regard  to  the  subject  of  the  insur- 
ance, did  not  produce  such  a  change  within  the  meaning  of 
conditions  substantially  like  the  one  in  this  case:  Keeney  v. 
Honie  Ins.  Co.,  71  N.  Y.  396;  27  Am.  Repi  60;  Hoffman  v. 
jEtna  Fire  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337;  Broioning 
Y.  Home  Ins.  Co.,  71  N.  Y.  509;  27  Am.  Rep.  86;  Shearman  v. 
Niagara  Fire  Ine.  Co.,  46  N.  Y.  526;  7  Am.  Rep.  380;  Hiichr 
cock  v.  Northwestern  Ins.  Co.,  26  N.  Y.  68;  Hermessy  v.  Man* 
hattan  Fire  Ins.  Co.,  28  Hun,  98. 

While  the  provisions  of  the  contract  are  not  to  receive  a 
harsh  or  narrow  construction  against  either  the  insurer  or 
insured,  still  the  question  must  be  solved  by  an  application  of 
the  principles  which  courts  have  applied  in  analogous  cases. 
There  is  an  exception  in  the  case  to  the  ruling  of  the  learned 
trial  judge  that  the  forfeiture  of  the  policy,  if  any,  might  be 
considered  as  waived  by  the  defendant  in  receiving  notice  and 
proofs  of  loss  without  objection,  after  knowledge  of  all  the 
facts.  No  question  of  that  kind  seems  to  have  been  submitted 
to  the  jury,  as  they  were  allowed  to  pass  upon  but  one  ques- 
tion, namely,  whether  the  hazard  was  increased  by  t^fe  change 
of  possession;  but  as  we  are  of  opinion  that  there  was  no 
breach  of  the  conditions,  and  that  whatever  was  said  upon 
the  subject  of  waiver  by  the  trial  judge  was  upon  the  assump- 
tion that  there  was  or  might  have  been  such  breach  and  a 
oonsequent  forfeiture,  the  ruling  is  now   inunaterial.    The 
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other  questions  in  the  case  present  no  ground  for  reTersalt 
ftnd  were  correctly  disposed  of  in  the  courts  below. 
The  judgment  should  be  affirmed. 

* 

All  concur  except  Eabl,  PBCKHAM|«and  ObaT|  JJ.,  dissent- 
ing.   

iKsnuvoi  —  CoRDiTiov  AQAXttn  Alixvatiov  —  Bzsounov.  —  A  lery 
of  exeootioa  oa  iomiMd  property  is  not  an  alienatton  aToiding  tlM  insiiranes 
when  a  right  of  redemptioa  still  remuns  in  tho  assured:  Oktrk  ▼.  New  Mng* 
hnd  dc  /m.  Cb.,  6  Onth.  842;  63  Am.  Dea  44.  Insorers  are  not  discharged 
by  the  leTj  npon  goods  which  are  locked  in  the  boose  wherein  they  are 
found  by  the  sheriff:  Frankiin  ete.  /ns.  Co.  r.  Findlaif,  6  Whart.  483;  37  Am. 
Deo.  430.  As  to  the  effect  upon  insurance  policies  of  alienation  by  operation 
of  law,  see  note  to  Lane  r.  Maine  etc.  Ins.  Co.,  28  Am.  Dec  158,  where  the 
oases  discussing  this  subject  are  collected.  A  condition  in  a  policy  against 
encumbering  the  property  insured  is  regarded  as  relating  only  to  liens 
placed  Toluntarily  upon  the  property,  and  not  those  created  by  law,  such  as 
jndgmento:  PhouUx  /ns.  Co.  ▼.  Piehel,  119  Ind.  155;  12  Am.  St.  Bep.  393» 
and  note.  See  OommerekU  etc  An.  Co.  ▼•  Seamman,  128  HL  855,  9  Am.  St. 
Rep.  807,  where  a  clause  in  an  insurance  policy  against  alienation  by  JudiosJ 
decree  is  oonttmod* 
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KsooTiABLS  Instbumknts  Hxld  Advbrsklt  to  PLAntnir.—  One  to  whom 
certificates  of  deposit  bays  been  issued,  payable  to  his  order,  cannot 
recoTcr  thereon  while  they  are  in  the  possession  of  a  stranger  to  the 
action  who  claims  an  interest  therein,  and  against  whom  it  is  possible 
for  the  plaintiff  to  maintain  an  independent  action  to  determine  snch 
daim  or  to  recover  posseision  of  such  certificates. 
Lost  Nbgotiablx  Pafbb,  what  n  not.  —  A  statute  authorizing  a  recovery 
upon  lost  negotiable  paper,  if  indemnity  is  given,  does  not  apply  to  a 
case  in  which  it  appears  that  the  paper  is  not  lost,  but  is  in  the  posses- 
sion of  a  stranger  to  the  action  claiming  an  adverse  intereet  therein. 
NiooTiABLX  LisTRUMBNTs.  —  Iv  AK  Adybrsx  Claim  IS  Madb  to  negotiable 
instruments  which  are  in  the  possession  of  a  stranger  to  the  action,  the 
«ourt  cannot,  by  bringing  such  stranger  before  it  as  a  witness  and  re- 
iqniring  him  to  produce  the  instruments  and  deposit  and  leave  them 
irith  the  clerk,  give  the  plaintiff  a  right  to  recover  thereon.    Notwith« 
^tending  such  deposit^  they  are  still  constructively  in  the  possession  of 
^e  witness  and  held  adversely  to  the  plaintiff 

Action  upon  two  certificates  of  deposit  issued  by  the  de* 
fendant  to  the  plaintiff  and  payable  to  his  order.  They  had 
never  been  presented  to  the  defendant  for  payment,  for  the 
reason  that  they  were  in  the  possession  of  one  Rockwell,  who 
claimed  to  hold  them  in  his  official  capacity  as  executor  of  the 
estate  of  the  plaintiff's  sister. 
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Benjamin  H,  WUliamSf  for  the  appellant. 
0*  0.  CottUy  for  the  respondent. 

BfATNABD,  J.  The  oeriificatee,  which  the  plaintiff  reoelTed 
from  the  defendant,  when  he  deposited  the  moneys,  which  he 
seeks  to  recover  in  this  actioUi  possessed  the  attributes  of  ne* 
gotiable  paper,  and  were  transferable  in  the  same  manner. 
Gonstming  the  defendant's  contract  according  to  the  rules  of 
commercial  law,  it  was  not  bound  to  pay  the  deposit,  except 
upon  the  production  and  surrender  of  the  certificates  properly 
indorsed.  When  the  action  was  brought  and  tried,  the  plain- 
tiff was  unable  to  comply  with  the  implied  stipulation  in  his 
contract  with  the  defendant,  which  required  a  tender  of  the 
certificates  before  payment  could  be  exacted;  but  perform- 
ance of  an  impossible  thing  was  not  demanded,  and  the  law 
imported  into  the  contract  an  exception,  that  if  the  paper  had 
been  actually  lost,  and  he  did  not  know,  and  could  not  rea- 
sonably be  expected  to  ascertain  where  it  was,  or,  if  knowing 
of  it  existence,  it  was  beyond  his  power  to  reclaim  it  by  any 
lawful  method  of  procedure,  the  defendant  would  not  be  dis- 
charged from  liability,  but  a  recovery  could  be  had  by  mak- 
ing substantial  indemnity  at  the  trial.  The  plaintiff's  em- 
barrassment is  due  to  his  inability  to  establish  his  status  as 
the  owner  of  lost  negotiable  paper.  It  appears  from  the  un- 
disputed evidence  that  these  certificates  are  not  lost  in  the 
legal  signification  of  the  term.  They  were  received  by  the 
plaintiff  at  a  time,  when  his  sister  was  living  with  him,  and 
it  is  alleged  in  the  answer,  and  some  proof  was  offered  and 
excluded  to  show  that  they  then  held  their  property  in  com- 
mon, and  that  she  had  an  interest  in  the  moneys  deposited. 
U{>on  a  subsequent  separation  growing  out  of  family  differ- 
ences she  took  the  certificates  away  with  her,  and  claimed, 
that  in  making  the  deposit  her  brother  had  acted  as  her  agent, 
and  that  they  rightfully  belonged  to  her.  Whether  this  claim 
was  meritorious  or  fabricated  was  of  no  concern  to  the  defend- 
ant, and  cannot  affect  the  determination  of  its  rights.  They 
may  have  in  fact  been  abstracted  from  the  custody  of  the 
plaintiff  by  the  commission  of  a  larceny,  and  if  he  knew  where 
they  were,  and  by  the  exercise  of  superior  diligence  could  have 
recovered  their  possession,  he  cannot  impose  upon  the  maker 
the  risk  of  a  litigation  with  a  stranger,  involving  the  question 
of  ownership,  in  which  the  possession  of  the  certificates  would 
be  some  evidence  to  support  a  claim  of  title. 
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The  plaintiff  appears  to  have  taken  this  view  of  the  obliga- 
tion of  the  parties,  for  in  1885  be  brought  an  action  against 
the  sister  to  recover  the  possession  of  the  certificates,  upon  the 
trial  of  which  she  produced  them  before  the  referee,  but  no 
decision  had  been  reached  when  the  action  abated  by  her 
death.  Her  will  was  probated  after  a  contest  and  letters  tes- 
tamentary issued  to  her  huaband,  and  the  certificates  passed 
into  his  possession,  and  he  claimed  to  hold  them  as  the  repre- 
sentative of  her  estate,  and  gave  the  dejbndant  notice  of  his 
claim.  The  decree  of  probate  was  reversed  upon  appeal  and 
the  authority  of  the  executor  suspended,  and  a  new  trial  at 
the  circuit  ordered  which  had  not  occurred  when  this  action 
was  brought.  Upon  these  facts  the  case  is  not  distinguish- 
able from  Van  Alstyne  v.  Commercial  Bank^  4  Abb.  App.  449. 
The  suit  there  was  to  recover  the  amount  of  a  draft  alleged  to 
have  been  lost,  but  shown  upon  the  trial  to  be  in  the  posses- 
sion of  a  bank  in  West  Virginia,  who  had  obtained  it  by 
means  of  the  forged  indorsement  of  the  payee,  and  who  re- 
fused to  deliver  it  to  the  plaintiff.  A  recovery  was  denied, 
although  it  appeared  that  the  paper  was  beyond  the  jurisdio- 
tion  of  the  courts  of  this  state;  and  it  was  held  that  the  plain- 
tiff was  bound  to  resort  to  the  courts  of  the  foreign  jurisdiction, 
or  to  the  federal  tribunals,  which  were  open  to  him,  to  recover 
possession  of  the  instrument,  if  it  was  wrongfully  withheld, 
and  place  himself  in  a  position,  where  he  could  surrender  it 
to  the  bank,  before  be  could  compel  it  to  part  with  the  money 
represented  by  the  absent  draft  It  is  there  stated  that  ex- 
haustive research  has  failed  to  find  any  reported  case,  or  any 
statement  in  any  treatise  upon  the  subject,  which  sustains  tlM 
proposition  that  payment  can  be  required  under  such  circum- 
stances. 

There  were  no  insuperable  difficulties  in  the  way  of  the 
plaintiff's  recovery  of  these  certificates.  His  action  for  that 
purpose  against  the  sister  could  have  been  revived  and  con- 
tinued after  her  death  by  the  substitution  of  the  executor  as 
the  defendant,  or  if  his  authority  was  suspended  during  the 
contest  over  the  will,  a  temporary  administrator  could  have 
been  appointed  and  made  the  party  defendant  A  still  more 
direct  and  effective  remedy  was  within  the  plaintiff's  reach. 
He  might  have  brought  an  action  against  the  sister  and  the 
bank  joining  them  as  parties  defendant  in  the  same  action, 
and  demanding  judgment  that  she  be  required  to  surrender 
the  certificates  to  the  bank,  and  that  upon  such  surrender  the 
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latter  be  required  to  pay  the  amounrt  of  them  to  the  plaintiff. 
8acb  an  action  ia  proper  when  the  surrender  of  the  instru- 
ment is  a  condition  of  the  right  to  enforce  payment,  and  the 
paper  is  in  poaBesftion  of  a  wrong-doer,  who  refuses  to  deliver 
it  to  the  payee^  and  the  maker  admits  his  liability  to  pay  up* 
OD  receipt  of  the  evidence  of  hia  obligation:  Tkonuu  v.  Thoma$^ 
lai  N.  Y.  208;  27  Am.  St  Rep.  582.  In  such  a  controversy 
Iha  defendant  bank  could  have  stood  indifferent,  and  could 
have  protected  itself^  even  against  a  liability  for  costs,  by 
paying  the  money  into  court,  and  abiding  its  decision  as  to 
the  lawful  ownership  of  it  Bven  granting  that  the  plain- 
tiff's right  to  bring  or  prosecute  an  action  in  either  form  was 
hdd  in  abeyance  during  the  pendency  of  the  contest  over  the 
will,  it  would  not  afford  a  sufficient  reason  for  the  mainte- 
Banee  of  an  action  meanwhile  against  the  bank  alone.  The 
inoonvenienoe^  if  any,  resulting  from  the  situation,  must  be 
borne  by  the  plaintiff^  and  cannot  be  cast  upon  the  defendant, 
who  was  in  no  wise  reaponsible  for  the  sa&«keeping  of  the  cer- 
tificatea  by  the  plaintiff! 

The  provisionaof  the  code,  sec.  1917,  authorizing  a  recovery 
upon  lost  negotiable  paper,  if  idemnity  is  given,  do  not  relieve 
the  plaintiff  of  his  difficulty.  A  bond  ia  not  required  or  au- 
thorised as  a  condition  precedent  to  the  right  to  bring  suit,  but 
if  it  appeara  upon  the  trial  that  the  instrument  is  lost,  the 
plaintiff  may  still  recover  upon  executing  the  required  under- 
taking to  be  approved  by  tbe  trial  judge.  ELere  tlie  loss  of  the 
paper  was  not  shown  at  the  trial,  but  the  contrary  affirma- 
tively appeared,  for  the  certificates  were  present  in  court,  hav- 
ing been  produced  by  the  executor  under  a  subpoena  dtiees. 
The  action  of  the  court  in  summarily  depriving  the  witness 
of  the  custody  of  the  certificatea,  and  impounding  them  pur- 
aiiant  to  its  direction,  cannot  affect  the  legal  rights  of  the 
partiea.  They  are  still  constructively  in  the  possession  of 
the  ezecntor,  and  the  order  of  the  court  requiring  him  to 
deposit  them  with  the  clerk  cannot  be  made  to  perform  the 
fnnctiona  of  a  judgment  and  execution  in  an  action  of  re* 
plevin.. 

This  appeal  waa  twice  argued  at  the  general  term.  Upon 
the  first  argument,  the  judgment  was  reversed  for  substan- 
tially the  same  reasons  we  have  here  given.  Subsequently  the 
plaintiff's  case  against  the  Bank  of  Attica,  depending  upon  a 
certificate  like  those  here  involved,  and  tiiken  from  him  by 
bis  sister  under  similar  circumstances^  was  decided  in  his 
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favor  by  this  oourt  in  the  second  division:  Sead  t.  Bank  of 
AttuMf  124  N.  Y.  671.  A  re-argument  was  thereupon  ordered 
by  the  gc^neral  term,  because  it  was  claimed  that  the  decision 
in  that  case  was  controlling.  Upon  the  second  argument  it 
was  held  that  the  Bank  of  Attica  case  conclusively  estab- 
lished plaintiff's  right  to  recover,  and  the  judgment  at  the 
circuit  was  affirmed.  A  careful  examination  of  the  record  in 
Read  v.  Bank  ofAitiea,  124  N.  Y.  671,  fails  to  show  that  it  is  in 
any  respect  decisive  of  the  important  questions  presented  upon 
this  appeal.  There  were  but  two  exceptions  taken  in  the  course 
of  the  trial,  one  to  the  exclusion  of  evidence,  which  was  inad- 
missible under  the  pleadings,  and  the  other  to  the  direction  of 
a  verdict  for  the  plaintiff.  The  latter  exception  was  not  well 
founded,  for  upon  the  proofs  the  plaintiff  was  entitled  to  re- 
cover. The  defendant  conceded  that  there  was  no  question 
of  fact  for  the  jury,  and  it  did  not  ask  for  the  direction  of  a 
verdict  in  its  own  favor.  All  the  material  testimony  was  given 
by  the  plaintiff  himself,  who,  it  seems,  had  the  certificate  in 
his  possession  when  upon  the  witness  stand,  although  it  had 
been  brought  into  court  by  the  executor  under  a  subpoena. 
The  plaintiff  testified  to  the  deposit  of  the  money,  and  the 
issue  of  the  certificate,  which  was  then  read  in  evidence.  Its 
non-payment  was  not  disputed.  The  plaintiff's  case  was  then 
fully  established,  and  he  was  entitled  to  the  direction  of  a 
verdict. 

It  is  true  that  it  also  appeared  from  the  plaintiff's  testi- 
mony that  the  certificate  had  been  taken  by  his  sister,  and 
that  she  had  promised  to  return  it,  which  was  a  recognition 
of  his  title,  and  the  production  of  the  certificate  by  the  execu- 
tor in  court,  and  the  delivery  of  it  to  the  plaintiff,  were  facts 
from  which  the  inference  might  be  drawn  that  his  possessson 
was  in  subordination  to  the  plaintifi^s  title,  and  not  in  hostil- 
ity to  it,  in  the  absence  of  evidence  of  a  claim  of  title  on  his 
part.  We  have  here  an  entirely  different  record.  The  plain- 
tiff called  the  executor  as  a  witness,  who  testified  that  he  had 
the  certificates  in  his  possession,  but  declined  to  produce 
them,  unless  directed  to  do  so  by  the  oourt,  which  direction 
was  given,  but  it  was  entered  upon  the  minutes  that  he  did 
not  produce  theiu  as  the  property  of  the  plaintiff.  The  certifi- 
cates were  then  offered  in  evidence,  and  objected  to  on  the 
ground  that  plaintiff  was  not  in  possession  of  them,  and  could 
not  surrender  them  upon  their  payment.  The  objection  was 
overruled  and  an  exception  taken. 
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The  exeoQtor  fhrther  testified  that  he  had  been  in  possee- 
■lon  of  the  oeriificates  rinoe  June,  1887;  that  he  received 
them  firom  hie  wife;  that  she  produced  them  before  the  ref- 
eree in  1886,  in  the  action  brought  hj  plaintiff  against  her, 
who  then  made  copies  of  them;  that  she  took  them  away^and 
npon  her  death  they  came  into  his  hands  as  her  executor; 
that  he  had  held  them  ever  since,  and  was  not  willing  to  sur« 
render  them  to  the  defendant,  if  payment  should  be  made  to 
the  plaintiff.  The  plaintiff  testified  that  he  had  never  sold  or 
transferred  the  certificates  to  anybody;  that  they  were  taken 
away  by  his  sister  without  his  knowledge  or  consent;  that  he 
had  requested  her  to  bring  them  back,  and  she  had  not  done 
•o;  that  he  had  commenced  an  action  against  her  to  recover 
their  possession,  which  was  undetermined;  that  he  had  never 
presented  them  or  either  of  them  for  payment,  and  that  they 
were  not  in  his  possession. 

The  defendant  moved  for  a  nonsuit  upon  the  grounds  that 
the  certificates  had  never  been  presented  to  the  bank  indorsed 
for  payment;  that  it  affirmatively  appeared  that  they  were 
not  in  plaintiff's  hands  or  in  his  possession;  that  they  are  ne- 
gotiable paper,  and  an  action  cannot  be  maintained  on  such 
paper,  unless  the  plaintiff  has  the  power  and  is  able  to  bring 
the  paper  into  court  and  surrender  it;  that  they  appear  to  be 
held  by  parties  claiming  under  an  adverse  title  to  the  plain- 
tiff, and  that  the  plaintiff  had  not  established  a  cause  of  ac- 
tion. The  motion  was  denied,  and  an  exception  taken.  The 
features  of  the  case  were  not  changed  by  the  defendant's  tes- 
timony, and  at  the  conclusion  of  the  evidence  the  court  was 
asked  to  direct  a  verdict  for  the  defendant  upon  the  grounds 
specified  in  the  motion  for  a  nonsuit,  which  was  refused,  and 
an  exception  noted,  and  the  court  directed  a  verdict  for  the 
plaintiff,  which  was  also  excepted  to. 

The  question  was  thus  sharply  presented  upon  this  trial, 
which  is  not  in  the  record  in  the  Bank  of  Attica  case,  whether 
the  payee  of  commercial  paper,  who  has  not  the  possession  of 
ity  and  who  confesses  his  inability  to  surrender  it  on  payment 
can  recover  against  the  maker,  when  it  appears  by  his  own 
showing  that  the  paper  is  not  lost,  but  is  in  the  hands  of  an- 
other, although  wrongfully,  who  produces  it  at  the  trial,  but 
refuses  to  surrender  it,  and  claims  title  to  it  in  hostility  to  the 
payee.  We  do  not  think  a  recovery  can  be  had  under  such 
circumstances.  To  hold  otherwise  would  require  us  to  over- 
rule the  decision  of  this  court  in  Van  Ahtyne  v.  Commerdcd 
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Bankf  4  Abb.  App.  449«  and  to  eatabliab  »  dangerous  pieoe> 
dent  in  the  admioiBtration  of  the  law  merchant.  Thia  ques* 
tion  is  not  discussed  in  the  opinion  of  the  general  term  in  the 
Bank  of  Attica  case,  and  the  second  division  merely  declared 
its  assent  to  the  views  of  the  court  below,  with  the  ezceptioD 
of  the  allowance  of  interest,  and  we  are  therefore  not  oon- 
eluded  by  the  decision  there  made. 

The  order  and  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur*  __^ 

KiaOTlABLS  iNSTRUMSNTt — NlOBSSirT  OV  PO88B88IOV  TO  MAnrTAor 
AonoK  CM.  — The  legal  holder  of  a  note  may  maintaia  an  aetion  on  it,  thoogfa 
1m  haa  diapoaed  ol  his  interest  in  it^  if  he  haa  not  tranaf  erred  it:  TiompeoiiT. 
Oartwriffhit  1  Tex.  87;  46  Am.  Deo.  96^  and  note.  The  payea  of  a  pronie- 
■ory  note  may  sne  on  it^  and  reeover  in  his  name  if  he  is  in  poaeeaaion  of  tl^ 
though  he  may  have  erased  his  own  and  sabsequent  indorsements  thereoBa 
OoiUnt  T.  PaiihandU  If<A  Bank,  75  Tez.  254. 
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pas  Nav  Tone,  MB.] 

JuDOMBNTS — Bbtofpsl.  — Iv  AK  AonoN  OV  Trsspass,  qtutre  dauamm/regU 
npon  the  issne  of  soil  and  freehold,  a  Terdiet  and  Judgment  is  entered 
on  that  issne,  the  title  aa  between  tiie  parties,  at  Hm  time  of  the  alleged 
trespass,  ia  determined  and  the  judgment  is  ooBelnsive  betweea  them  in 
a  subsequent  action  of  trespasa  or  of  ejeetmentt 

liD  PxNDBNs.  — Though  AK  Aonov  tea  Trespass  upon  Rkal  Pbopxbtt  is 
pending  and  the  pleadings  are  such  that  the  title  to  the  property  may 
be  drawn  in  issue  and  so  decided  that  the  deeision  will  be  oouolusiTe  on 
the  parties  in  a  subsequent  notion  of  trespasa  or  of  ejeetmen^  yet  aa  the 
land  itself  u  not  the  subject-matter  of  the  actiou  and  there  is  nothing  in 
the  pleadings  to  show  that  title  thereto  ia  involved,  the  purchaser  of  it 
pendente  lite  is  not  bound  by  the  judgment  in  a  subsequent  action  involv- 
ing title  to  the  same  land. 

JlTDOMBNT  IK  TrBSPASI,  EvTIOV  Of  OK  POROHAflER  PBMOBm  LXTB.  — The 

pendency  of  a  trespass  suit  does  not  prevent  the  pncchase  of  the  lead 
npon  which  the  trespass  was  committed,  pendente  Utet  or  give  a  judg- 
ment for  damages  subsequently  recovered  therein  the  effect  of  an  ad- 
judication upon  the  title  of  such  intermediate  purchaser,  even  thongfa 
he  may  have  known  that  the  action  ma  for  treapan  npon  the  laad  pu^ 
chased. 

/•  P.  KeUoB^  for  the  appellant. 
8»  8.  WheeUr^  for  the  respondent. 

Andbbws,  C.  J.    This  is  an  action  of  trespast.    The  oom- 
plaint  alleged  an  unlawful  entry  by  the  defendant  upon  lands 
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the  plftintifl;  on  lot  20,  Franklin  Coanty,  in  1889,  and  the 

cutting  and  oarrying  away  hay  therefrom,  and  demanded 

danaagoB  in  the  Bum  of  two  hundred  dollars.    The  answer  con« 

tained  a  general  denial  of  the  complaint,  and  alleged  that  the 

defendant  was  the  owner  of  the  land  upon  which  the  alleged 

trespass  was  committed  *and  had  a  right  to  cut  and  carry 

away  the  grass.    The  action  was  originally  commenced  in 

justices*  court,  and  on  plea  of  title  being  interposed,  the  action 

there  was  dis'^ontinued  and  a  new  action  for  the  same  cause 

was  brought  in  the  supreme  court. 

The  contest  on  the  trial  turned  on  the  true  location  of  the 
Hne  between  lots  19  and  220.  It  appeared  that  plaintiff  had 
been  in  possession  of  lot  20  for  more  than  twenty  years,  and 
that  in  in  1882  he  took  a  contract  of  purchase  from  the  owner, 
under  which  he  held  possession  at  the  time  of  the  alleged 
trespass.  The  defendant  is  the  wife  of  Francis  Ano,  who,  in 
1880,  went  into  possession  of  eighty  acres  of  lot  19,  adjoining 
lot  20,  under,  as  may  be  inferred,  a  contract  of  purchase  from 
<yne  John  Rowley,  the  owner,  who,  on  the  tenth  day  of  June, 
1885,  conveyed  the  eighty  acres  to  Francis.  On  the  20th 
of  July,  1885,  Francis  Ano  and  his  wife  conveyed  forty  acres 
of  the  land  to  their  daughter  Lena,  and  forty  acres  to  their 
eon  Joseph,  but  upon  what  consideration  the  record  is  silent. 
Id  1889y  Lena  and  Joseph  conveyed  the  land  to  their  mother 
Sophia  Ano,  the  defendant  The  hay  cut  by  the  defendant 
in  1889  was  cut  from  about  six  acres  of  land  either  on  lot  20 
or  on  lot  19,  the  question  from  which  lot  it  was  taken  depend- 
ing upon  the  true  location  of  the  line  between  the  respective 
lots.  Evidence  was  given  in  support  of  the  claim  of  each 
party  as  to  the  true  location  of  the  line. 

The  question  on  this  appeal  relates  to  the  correctness  of  the 
ruling  of  the  trial  judge,  that  a  certain  judgment  rendered  in 
a  former  action  brought  by  the  present  plaintiff  against 
Francis  Ano,  concluded  the  question  of  title  to  the  six  acres 
in  the  present  action.  The  trial  judge  directed  a  verdict  for 
the  plaintiff  in  this  action  on  the  ground  that  the  judgment 
in  the  former  action  was  a  conclusive  adjudication  as  against 
the  present  defendant,  Sophia  Ano,  upon  the  question  of  title. 

For  a  proper  understanding  of  the  question  presented,  some 
facts  need  to  be  stated.  -  The  former  action  was  brought  in 
the  supreme  court  in  1884.  The  plaintiff,  in  his  complaint. 
alleged  that  the  defendant,  Francis  Ano,  in  July  and  August 
of  that  year  wrongfully  entered  upon  premises  owned  and  oo- 


766  Hailey  v.  Ana  [New  Yodc, 

eapiod  by  the  plaintiff  on  ''  lot  20/'  county  of  Franklin,  and 
took  therefrom  a  quantity  of  hay,  the  property  of  the  plaintiff^ 
of  the  value  of  two  hundred  dollars,  and  oonverted  it  to  hie 
own  use,  wherefore  the  plaintiff  demands  judgment  for  that 
sum,  eto.  The  defendant,  Franois  Ano,  answered  by  a  general 
denial,  and  set  up  that  at  the  time  complained  of  he  was  the 
owner  and  in  possession  of  the  lands  from  which  the  hay  was 
taken,  and  was  the  owner  of  the  hay.  The  answer  is  under 
date  of  October  10,  18S4.  No  judgment  was  entered  until 
November,  1883.  It  appears  from  the  recitals  in  the  judg- 
ment, that  at  the  November  term  of  the  court  in  that  year 
the  cause  being  on  the  calendar  was  moved  for  trial  by  the 
plaintiff,  and  that  the  attorneys  for  the  parties  thereupoa 
agreed  in  open  court  that  the  plaintiff  ^ave  judgment  on  the 
merits  for  forty  dollars  damages  and  costs,  and  it  was  so  ad* 
judged.  It  will  be  observed  that  when  the  former  action  was 
commenced,  neither  party  thereto  had  the  legal  title  to  any 
land  on  lots  19  and  20.  Both  were  in  possession  of  the  land 
occupied  by  them  under  contracts  with  the  respective  owners. 
After  the  commencement  of  the  former  action,  Francis  Ano, 
the  defendant,  obtained  a  deed  of  the  eighty  acres  on  lot  19, 
his  deed  being  dated  June  10,  1885.  The  plaintiff,  so  far  as 
appears,  has  never  obtained  a  deed  of  lot  20.  It  is  also  im- 
portant to  notice  that  the  judgment  in  the  former  action  was 
rendered  three  years  after  Francis  Ano  had  conveyed  the 
eighty  acres  to  his  children.  It  does  not  appear  that  when 
they  took  their  deeds  they  had  any  knowledge  of  the  pendency 
of  the  suit  against  Francis  Ano.  The  deed  to  the  present  de- 
fendant was  given  after  the  rendition  of  the  judgment 

We  shall  assume  in  determining  the  question  now  pre- 
sented that  the  controversy  in  the  former  suit  related  to  the 
same  indentical  premises  which  are  involved  in  the  present 
oontroversy.  It  is  settled  in  this  state  that  under  an  issue  of 
soil  and  freehold  in  an  action  of  trespass  quare  dausum  fregiif 
the  verdict  and  judgment  on  that  issue  determines  the  title 
as  between  the  parties  at  the  time  of  the  alleged  trespass,  and 
that  in  a  subsequent  action  of  trespass  between  the  same 
parties,  where  the  same  title  is  put  in  issue,  the  former  judg- 
ment is  conclusive:  Burt  v.  Sternburghf  4  Cow.  559;  15  Am. 
Dec.  402.  The  same  rule  obtains  when  the  second  action  is 
ejectment:  Dunckh  v.  WileSf  6  Denio,  296.  If  the  title  exist- 
ing in  either  party  when  the  former  judgment  was  obtained 
was  determined  before  the  second  action,  or  a  new  title 
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been  acquired  by  the  party  against  whom  the  jadgment  was 
rendered,  this  may  be  shown  in  avoidance  of  the  estoppel  of 
the  former  jadgment:  DawUy  v.  Brown^  79  N.  Y.  890.  The 
rule  that  estoppels  bind  parties  and  privies  would,  we  sup- 
pose, afTect  a  grantee  of  a  party  to  the  judgment  in  the 
trespass  suit  who  acquired  title  from  such  party  after  the 
judgment.  In  DuncJde  v.  Wiles j  6  Denio,  296,  which  was 
ejectment,  where  the  defendant  relied  upon  a  judgment  in  a 
former  action  of  trespass  between  his  grantor  and  the  plain- 
tiff as  an  adjudication  upon  the  title,  it  was  held  that  the 
defendant  was  entitled  to  the  same  benefit  from  the  former 
judgment  as  his  grantor  would  have  been  if  he  had  been  the 
defendant.  If  this  is  a  correct  principle,  it  would  seem  that 
the  converse  of  the  proposition  is  also  true,  viz.,  that  a  subse- 
quent grantee  would  be  bound  by  a  former  judgment  in  tres- 
pass on  the  question  of  title  against  his  grantor. 

But  the  circumstances  of  the  present  case  present  a  very 
different  question.  When  Francis  Ano  conveyed  the  eighty 
acres  to  his  children,  the  first  action  was  pending;  but  there 
was  no  judgment,  and  consequently  at  the  time  no  estoppel, 
since  obviously  the  estoppel  by  verdict  and  judgment  can  only 
arise  when  these  events  have  transpired.  The  point  to  \>e 
determined  is  whether,  having  purchased  pendente  lite^  they 
were  bound  by  the  judgment  subsequently  rendered.  We 
have  been  unable  to  find  any  authority  in  support  of  the 
proposition  that  the  purchaser  of  land  pending  a  suit  in  tres- 
pass between  the  grantor  and  another,  in  which  the  issue  of 
title  has  been  made,  takes  subject  to  the  judgment  which 
may  be  subsequently  rendered  in  that  action,  or  that  he  will 
be  concluded  thereby.  The  doctrine  of  the  common  law  that 
in  case  of  an  alienation  pending  a  real  action  the  alienee 
takes  subject  to  the  judgment  which  may  be  rendered  therein, 
which  doctrine  was  adopted  by  courts  of  equity  in  analogous 
cases,  though  it  often  operated  with  great  hardship,  was 
founded  upon  a  defidite  policy.  It  is  clearly  set  fortli  in 
GoileU  Y.  Durdin,  2  Ball  &  B.  167:  *'The  rule  of  the  court 
undoubtedly  is,  that  any  interest  acquired  in  the  subject- 
matter  of  a  suit  pending  the  suit,  is  so  far  considered  a  nul- 
lity that  it  cannot  avail  against  the  plaintiff's  title;  and  if 
this  rule  were  not  attended  to,  there  would  be  no  end  of  any 
suit;  the  justice  of  the  court  would  be  evaded,  and  great 
hardship  and  inconvenience  to  the  suitor  necessarily  inter- 
vene"} and  in  HopHm  v.  tTLarmi^  4  Cow.  678,  Senator  Col- 
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den  stated  the  reason  of  the  rule  to  be,  that  **  if  a  transfer  of 
interest  pending  a  suit  were  to  be  allowed  to  affect  the  pro- 
ceedings, there  would  be  no  end  of  litigation;  for  as  soon  as  a 
new  party  was  brooght  in,  he  might  transfer  to  another  and 
render  it  necessary  to  bring  that  other  before  the  court,  so 
that  a  suit  might  be  interminable'':  See  also  Mwnay  ▼.  Xryl- 
bum,  2  Johns.  Ch.  444;  Park$  t.  Jackson,  11  Wend.  442;  26 
Am.  Dec.  656.  The  frequent  hardship  resulting  from  the 
rule  of  lis  pendens,  without  any  provision  requiring  notice  to 
be  filed,  led  to  statutory  enactments  on  the  subject  requiring 
notice  of  Us  pendens  to  be  filed  in  certain  actions,  and  mak- 
ing the  commencement  of  an  action  constructive  notice  only 
from  the  time  of  such  filing:  Sheridctn  v.  Andrevts^  49  N.  Y« 
478,  and  statutes  cited.  Section  1670  of  the  Code  of  Civil 
Procedure,  which  is  in  substance  a  re-enactment  of  former 
statutes,  authorizes  a  notice  of  lis  pendejis  to  be  filed  in  an 
action  *' brought  to  recover  a  judgment  affecting  the  title  to 
or  the  possession,  use,  or  enjoyment  of  real  property."  An 
action  for  damages  for  trespass  on  real  property  is  not  within 
this  section.  The  object  of  the  action  is  the  recovery  of  dam- 
ages, and  the  title  of  the  premises  upon  which  the  trespass 
was  committed  may  or  may  not  be  affected  or  involved  in  the 
litigation.  The  action  is  not  brought  to  procure  a  judgment 
affecting  the  title  or  possession  of  the  land,  although  the 
judgment  may,  in  certain  cases,  be  evidence  of  title. 

The  contention  is,  that  notwithstanding  the  action  of  tres- 
pass is  not  one  wherein  notice  of  lis  pendens  can  be  filed,  yet 
a  purchaser  pendente  lite  must  take  notice  at  his  peril  of  a 
pending  action  of  trespass  to  which  his  grantor  is  a  party,  and 
that  the  doctrine  of  lis  pendens,  as  formerly  understood  before 
there  was  any  statutory  regulation,  applies;  but  the  case  is 
not  within  the  principle  upon  which  that  doctrine  was  based. 
Tbe  purchase  of  the  land  from  a  defendant  against  whom  an 
action  for  trespass  is  pending,  does  not  affect  the  plaintiff's 
claim  or  right  of  action.  He  can  recover  his  damages  as  if 
no  sale  of  the  land  had  been  made,  and  his  remedy  can  be 
pursued  unimpaired  by  the  transfer  of  the  land.  The  transfer 
is  productive  of  none  of  the  consequences  which  the  r'eotrine 
of  lis  pendens  was  intended  to  prevent  That  doctrine  pre- 
vented the  acquisition  pendente  lite  of  an  interest  in  the 
^  subject-matter ''  of  tbe  suit,  to  the  prejudice  of  the  plaintiff, 
because  otherwise  (in  words  already  quoted)  ^there  would  be 
no  end  of  any  suit;  the  justice  of  the  court  would  be  evaded 
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waA  gnmi  kardsUp  and  iaoon^QMiMMi  Id  the  sailor  wiMdd  k» 
iiec688aril7  introduoed.'' 

Tbm  granteeB  of  Francii  Ano  aeqaired  by  Che  deed  no  Inter- 
wt  lA  the  ''  eolgeci-matter ''  of  the  pending  Utigation.  The 
nasi  wUoli  tlM  plaintiff  «aQ  claim  is,  that  b/  the  translSar  of 
the  land  p9nd$nU  UUy  the  question  6i  title  inay  be  epu  to 
oonteertation  unless  the  doctrine  of  lis  pemebnt  applies.  Wo 
are  not  bonnd  to  any  authority  on  the  qae&tion  now  oonsid- 
ered,  and  we  think  it  would  be  unwise  to  apply  the  doctrine 
of  lis  pendens  in  such  a  case  as  this.  It  would  embarass  the 
transfer  and  alienation  of  land,  without  any  compensating 
benefit,  putting  upon  a  ponchsser  the  risk  of  ascertaining  that 
no  suit  was  pending  for  trespass  upon  lands  purchased.  An 
inapectioa  of  the  pleadings  la  the  former  action*  which  xse* 
ndted  in  &vor  of  the  plaintiff  against  Fraaoia  Ano,  would 
have  giireB  tiie  purehasers  of  lot  19  no  notice  that  the  eontro- 
versy  related  to  the  line  between  lots  19  and  SO.  The  com* 
plaint  describes  the  entry  as  upon  lot  20.  The  purchase  was 
of  ttigbty  aoras  of  lot  19,  and  the  pleadiogs  did  not  dUclcoe 
that  the  oontro^>ersy  ooBoerned  any  booadary  heiweoift  the 
lots.  It  was  said  in  Lewis  t.  Mew^  1  Strob.  Sq.  180,  that  for 
a  Us  pendens  to  affect  a  purchaser,  there  must  be  something 
ia  the  pleadings  at  the  date  of  the  purchase  to  point  his  atten- 
iioii  to  the  property  purchased  as  the  identical  ^roporiy  or 
parcel  of  the  idenlScal  property  in  litigation:  Bee  also  fierman 
on  Estoppel,  sec  189. 

It  is  certainly  veaeonable  ia  aoase  like  this  that  where  there 
io  nothing  in  the  pleadings  to  put  a  party  on  iii<|«di7,  the  doe- 
triofO  of  Us  pendens  should  ttot  he  applicable.  Tho  theory  that 
parties  are  preeansed  to  bo  eogndzaot  of  what  b  parsing  in 
the  soTSPBign  oovrts  of  justioe,  assumes  that  by  cone ol ting  the 
records  of  the  courts  the  fact  may  be  ascertained;  but  wa 
think  the  pendency  of  a  trespass  suit  does  not  prevent  a  pur- 
chase of  the  land  upon  which  the  trespass  was  committed  penr 
dents  Ute^  or  give  to  a  judgment  for  damages  subsequetitly  re- 
covered ti^eresn  tboeiE^ctof  an  abjudication  binding  the  tiUe  of 
wiohiiitennediate  purehA8Br,<eiwn  thoqgh  ha  may  have  known 
that  the  aetion  was  Smt  a  treepsss  upon  the  lands  purcbasod. 

This  leads  to  a  revaraal  of  the  ludgownt  and  a  new  triaJL 

AHconoBT.  

loB  FaifDSNS— Konca^-How  F^a  Ezmnw.  —  JUf  pmdm»  la  notioe  of 
aD  iMti  apparant  on  the  faoe  of  the  plea,  and  of  thoae  ol9ier  facts  of  wfaioh 
fMAi  so  elated  meeeaearily  -pat  tbe  poffehaear  «pea  Imeirjr;  Audi  lb 
AH.  Ob  BW«  You  XXXn.-40 
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Oampbelt,  fO  ll«r,  SS2;  19  Am.  St.  Bap.  850.     A  pnroli 
tmXtj  takM  it  labjAOt  to  aoy  titla  or  iaterett  advene  to 
■my  bo  looognisad  flnallj  in  tho  ponding  litigation:  Okeewer  t. 
OoL  567|  18  Am.  8k.  Rep.  258.  and  note.    See  extended  notes  to  Ni 
r.  Okapmau,  U  Am.  Dea  77^  and  Mclbnraik  t.  BMmiet^  88  Am.  Repu 

JuDownrn  nr  Acnoiis  ov  TBisPAas  Quaiu  CLAVsmc  Fbbsit^Obv- 
OLuaifUim'ov.  —  A  jadgment  ia  an  action  of  treipan  qmaart  tUnumm  frt^ 
k  eoaolnsiTe  apon  the  pertiee  to  a  mtt  and  tiieir  privies  as  to  all  matters  p«t 
ia  Issue  ia  the  salt:  Warwidt  r.  UmUrwood,  8  Head,  888;  76  Am.  Dool  787«     , 
■ad  aotei  Bmi  w.  SienbMrgh^  4  Oow.  559;  15  Asa,  Deo.  40^  aad 


Parkbb  v.  Marckx 

PM  Nsw  TOBX,  OBQ.] 
TMM  PftXTILMB  OF  A  SuROB  OB  ▲  WlTVIH  10  Bl  BZBIIFT  from  tilO 

of  pffoeess  while  without  the  JoriMliotion  of  his  restdenoe  Cor  tho  po^ 
pose  of  attending  ooart  ia  an  action  in  whieh  he  is  a  party  or  a  ■iliism 
is  a  Tory  anoieat  one^  and  extends  to  every  prooeeding  of  a  Jndioial  n^ 
tare  taking  place  in  or  emanatiDg  from  a  daly  oonstitnted  tribunal  whieh 
direotly  relates  to  the  trial  of  the  issue  involved. 
FBirxLioi  ov  SvrroB  fbok  Sbrtici  ov  Paoons. — A  aou-residoat  of  tiis 
stale  against  whom  an  action  is  pending  in  a  national  court  ia  tho  stats 
of  his  reeidenoe  and  who  comes  to  this  state  to  attend  the  ezaminatioa. 
before  a  notary  public,  of  the  plaintiff  and  the  latter's  witnnsiei»  is  ex- 
empt from  the  lervice  of  process,  and  if,  while  such  defendant  is  hec^ 
the  plaintiff  dismisses  the  action  in  the  other  state  and  thereupon  ooa- 
menoes  another  for  the  same  oanee  ia  the  oonrtt  of  this  state  aad  witiim 
Its  territory,  serves  process  on  the  defendant  while  he  is  on  his  way 
home^  snob  service  is  unauthorised,  and  should  be  vacated  on  motion. 

A  MOTION  was  made  by  the  defendant  to  set  aside  the  ser- 
vice of  process  upon  him  made  ander  the  circamstanoes  dcB- 
ignated  in  the  opinion.  The  motion  was  granted  by  the  special 
term,  but  on  appeal  to  the  general  term  the  action  of  the  spe* 
oial  term  was  reversed,  and  from  such  reversal  the  defendant 
appealed. 

John  R.  Abneyy  for  the  appellant. 

T.  Henry  Dewey^  for  the  respondent 

Maynard,  J.  The  defendant  is  a  resident  of  South  Caro 
Una  and  an  action  had  been  there  brought  against  him  in  the 
federal  circuit  court  by  the  plaintiff,  who  is  a  resident  of  this 
state.  On  April  6,  1892,  the  defendant  came  to  the  city  of 
New  York  at  the  instance  of  the  plaintiff  to  attend  an  exami- 
nation of  the  plaintiff  and  his  witnesses  before  a  notary  public, 
which  by  the  agreement  of  the  counsel  for  the  respective  par- 
ties had  been  set  down  for  that  date.    The  plaiptiff  procured 


Jan.  1888.]  Parker  v.  Marco.  771 

^he  defendant's  assent  to  the  examination  upon  the  statement 
that  he  desired  to  be  in  readiness  to  try  the  cause  at  the  en* 
Buing  April  circuit,  to  be  held  at  the  city  of  Charleston.  When 
the  time  for  taking  the  testimony  arrived  the  defendant  was 
informed  by  plainiififs  counsel  that  he  had  abandoned  his  in« 
tention  to  take  the  evidence  as  proposed,  for  the  reason  that 
on  account  of  sickness  in  his,  the  counsel's  family,  the  plain- 
tiff would  not  be  prepared  to  go  to  trial  at  the  April  circuit, 
and  he  expected  to  be  able  to  produce  his  witnesses  in  court 
when  the  trial  should  take  place  at  a  subsequent  term.  It 
was  then  late  in  the  afternoon  and  the  defendant  returned  to 
his  hotel  and  remained  over  night,  and  the  next  morning 
started  for  his  home  in  South  Carolina.  He  was  intercepted 
at  the  ferry  by  a  process  server,  who  served  him  with  a  sum* 
mons  in  this  action  brought  by  the  plaintiff  in  the  supreme 
court  of  this  state  for  the  same  cause  of  action  at  issue  In  the 
federal  court  in  South  Carolina.  The  defendant  had  no  busi* 
ness  in  New  York  except  that  which  related  to  the  proposed 
examination.  The  defendant  has  appealed  from  an  order  of 
the  gederal  term,  reversing  an  order  of  the  special  term,  which 
set  aside  the  service  of  the  summons  upon  the  ground  that, 
when  served,  he  was  privileged  from  service. 

Under  section  863  of  the  Revised  Statutes  of  the  United 
States  the  plaintiff  had  an  absolute  right  to  take  the  testimony 
of  his  witnesses  in  this  state  to  be  used  upon  the  trial  of  the 
action  in  South  Carolina  upon  giving  reasonable  notice  to  the 
defendant.  The  compulsory  character  of  the  proceeding  was 
not  affected  by  the  waiver  of  notice  and  the  fixing  of  the  time 
by  the  agreement  of  parties:  Plimpton  v.  WinaloWy  9  Fed.  Bep. 
865.  The  same  section  provides  that  a  person  may  be  re- 
quired to  appear  and  testify  before  the  notary  in  the  same 
manner  as  witnesses  in  open  court,  and  section  915  of  our  own 
code  authorizes  any  state  judge  to  issue  a  subpcena  to  compel 
the  attendance  of  a  witness  in  such  a  case.  In  the  trial  of 
the  action  the  notary  thus  becomes  the  arm  of  the  court,  and, 
as  was  held  in  In  re  Rindakopf^  24  Fed.  Rep.  642,  represents 
the  court  pro  hoe  ffice» 

The  privilege  of  a  suitor  or  witness  to  be  exempt  from  service 
of  process  while  without  the  jurisdiction  of  his  residence  for  the 
purpose  of  attending  court  in  an  action  to  which  he  is  a  party, 
or  in  which  he  is  to  be  sworn  as  a  witness  is  a  very  ancient 
one:  Year  Book  18,  Hen.  IV.,  I.  B.  Viner's  Abr.,  '•  Privilege.'' 

It  has  always  been  held  to  extend  to  every  proceeding  of  a  jii> 
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dietal  naiore  takea  ia  or  emanating  fron  adaljreaaatitalBd  tri- 
bunal wbiob  directly  relates  to  the  trial  of  tbe  laaMea  iaiolyed. 
It  is  not  simply  a  pergonal  prrvilege^  bui  it  ia  aJa»  ibe  piiTifege 
of  the  coart,  and  is  deemed  neceasary  for  tbe  mnntenaiioeof  ata 
authority  and  dignity  and  in  order  to  prcrmote  tbe  dae  «id  effi- 
cient adminietration  of  justice:  Perwa  v.  Gtut,  -6(6  N.  ¥•  124; 
23  Am.  Rep.  85;  MatAhews  y.  TufU,  87  N,  Y.  56&  At  common 
law  a  writ  of  privilege  or  protection  would  be  giranied  to  thm 
party  or  witness  by  tbe  court  in  wbicb  tbe  aetiAa  was  peodingp 
which  would  be  respecbdd  by  all  other  courts.  We  caaooi 
find  that  the  power  to  issue  such  a  writ  has  been  abrogated 
by  le^slation,  and  it  donbtlees  ezifits,  and  Abe  writ  may  siili 
be  granted  by  courts  posseesing  a  common-law  jurisdictkMi; 
but  while  the  granting  of  the  writ  is  proper,  ii  is  not  neceB- 
aary  for  the  enjoyment  of  the  priyilege,  amd  the  only  offioe 
which  it  can  perform  is  to  afbrd  '^conTeskieiit  attd  authentic 
notice  to  those  about  to  de  what  woold  be  a  Fiolaiion  of  tbe 
privilege,  and  to  set  it  forth  and  commaiKl  due  respect  to  it ": 
Bridge  v.  Shsldou^  7  Fed.  Rep.  44.  The  tendeuey  baa  beea 
not  to  restrict  but  to  enlarge  the  right  of  fHivilnge  ae  afe  to  b£> 
ferd  full  protection  to  parties  and  witnesses  from  all  feross  of 
civil  process  during  their  attendance  at  conrt  and  for  a  rea- 
sonable time  in  going  and  retarning:  Lam$d  ¥.  Orijb^  12 
Fed.  Rep.  592. 

Heariji^s  before  arbitrators,  legislative  oommiitaea,  regis- 
ters, and  commissiooers  ia  bankruptcy,  aaftd  ezaaBaaers  aad 
commissioners  to  tabs  depositions,  ba^w  all  bcBo  declared  to 
be  embraced  within  the  ecope  of  its  afiplication:  !BBfion*s  Aiar. 
''  Privilege'';  Sanfard  v.  Ckaae,  3  Cow.  »81;  MfadJum w.  Tt^,  87 
N.  Y.  5S8;  HoUendar  w.  Hail,  13  N.  Y.  Supp.  3S&;  U  N-  Y.  Sujip. 
S21;  Tiborp  v.  Adams,  11  N.  Y.  Su^jip.  479;  Bridges  v.  Shddon, 
7  Fed.  Rep.  44;  Plimpim  t.  FFtnsIofB,  9  Jod.  Rop.  36i;  Lanud 
T,  Griffin,  12  Fed.  Rep.  592.  It  bu  ofisB  been  extended  torn 
suitor  returning  from  an  appeiutment  mtb  his  solicitor  &r  tbo 
purpose  of  inspecting  a  paper  io  bis  afdvenary^s  possession  in 
preparation  imr  an  examd nation  before  a  maslbcr:  Sidfier  v* 
Birch,  9  Ves.  69;  and  while  attending  at  ibe  nsgisfcrar'B  adke 
witb  bis  selifia.>tor  to  settle  the  terms  >of  a  dacree:  iVewten  v. 
A$k6w,  6  Hare,  319;  and  while  attending  from  anotiher 
to  bear  an  argument  in  bis  own  caae  in  tbe  court  4»f 
PtU  V.  BM,  1  Rich.  £q.  419.  No  good  reason  can  be  peipeetred 
why  tbe  prrviiogs  should  not  be  extended  Id  &  party  appear- 
lag  upoik  tbe  examinajUon  of  Ins  adveraary'a  mrtaensa,  wbere 
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fbo  testimony  is  taken  pursuant  to  the  antliority  of  law,  and 
can  be  read  upon  the  trial  with  the  same  force  and  effect  as  if 
it  bad  been  takenr  in  open  court.  It  is  a  proceed'hig  in  the 
cause,  which  materiallj  affects  his  rights,  and  the  necessity 
for  his  attendance  is  q-aite  as  urgent  as  it  would  be  if  the  ex* 
amination  was  had  at  the  trial;  but  we  do  not  tbmk  that  the 
question  of  the  necessity  of  his  presence  is  material.  It  is  the 
right  of  the  party,  sff  weFl  a«  hrs  privilege,  to  be  present  when- 
ever evidence  ts*  ta  her  taken  in  the  atstion,  which  may  be  used 
for  the  purpose  of  affecting  rts  final  detemifnatfon.  It  is  es- 
sentially a  part  of  the  triaT,  and  should  be  so  regarded  so  far 
as  it  may  be  necessary  for  the  protection  of  the  suitor.  There 
have  been  many  analogous  cases  in  the  fe<ieral  courts  where 
the  right  to  the  privilege  has  been  upheld.  In  Bridges  v. 
Sheldon^  7  Fed.  Rep.  44,  the  action  wa«  pending  in  the  United 
Stales  circuit  for  Vermont  A  reference  had  been  ordered  to 
a  master  to  take  and  state  an  account.  The  master  on  mo- 
tion of  the  pfaintf  ff  had  made  an  order  for  the  taking  of  a  dep- 
osition before  a  commissioner  in  the  state  of  Iowa.  The 
defendant,  while  attending  before  the  commissioner  in  Iowa, 
was  served  with  process  in  a  suit  bronght  by  the  plaintiff  for 
the  same  cause  of  action  as  in  the  federal  court.  Judge 
Wheeler,  in  very  strong  terms,  condemned  the  procedure  and 
held  that  the  defendant  was  absolutely  privileged  from  ser- 
vice, and  that  the  conduct  of  the  plain-tiff  in  causing  such 
service  to  be  made  was  a  contempt  of  court,  and  could  be  pun- 
ished as  such.  It  seems  that  in  such  a  case  the  party  has  a 
two-fold  remedy.  He  may  move  in  the  court  whose  privilege 
has  been  violated  to  punish  the  party  in  that  court  who  has 
been  guilty  of  such  violation,  or  he  may  move  in  the  court  out 
of  which  the  process  has  been  improperly  issued  to  vacate  it^ 
and  the  motion  will  be  granted.  i 

In  Plimpton  v.  Window,  9  Fed.  Rep.  265,  the  suit  was  pend- 
ing in  the  United  States  circuit  for  Massachusetts.  By  agree- 
ment of  counsel  testimony  was  taken  before  a  special  examiner 
in  New  York  crty,  and  while  defendant  was  attending  before- 
the  examiner  he  was  sm?d  by  the  plaintiff  in  the  United  States- 
circuit  for  New  York.  Judge  Blatxihford  set  aside  the  service,. 
Baying:  '*It  is  very  clear  that  tire  motion  must  be  granted.. 
The  defendant  attended  as  a  party  before  the  examiner.  The 
regularity  of  the  examination  waa  recognized  by  the  attend- 
ance of  the  plaintiff.  The  defendant  had  a  right  to  attend 
upon  it  in  person,  whcptket  ha  was  to  be  hiioself  examined  as 
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a  witness  before  Mr.  Thompson  or  not,  and  he  had  a  right  to 
be  protected,  while  attending  upon  it,  from  the  service  of  the 
papers  which  were  served  in  this  suit.  He  attended  in  good 
faith.  The  privilege  violated  was  a  privilege  of  the  Massa- 
chusetts  court,  and  one  to  be  liberally  construed  for  the  due 
administration  of  justice." 

In  Lamed  v.  Oriffin^  12  Fed.  Rep.  592,  the  defendant  was 
in  Massachusetts  attending  npon  the  taking  of  a  deposition 
under  a  commission  issued  out  of  the  superior  court  of  Cook 
County,  Ulinois,  and  was  arrested  upon  civil  process  in  an 
action  brought  in  a  state  court  of  Massachusetts,  which  was 
afterwards  removed  into  the  United  States  circuit  court.  Judge 
Colt  sustained  a  plea  in  abatement  on  the  ground  that  the 
defendant  was  exempt  from  process.    In  HoUender  v.  ffaUf 
18  N.  Y.  Supp.  758;  11  N.  Y.  Supp.  521,  the  witness  was  at- 
tending, pursuant  to  a  stipulation  before  a  notary  public^  to 
have  his  deposition  taken  in  an  action  pending  in  the  United 
States  district  court  for  the  southern  district  of  New  York, 
and  the  special  term  set  aside  the  service  of  process  upon  him, 
and  its  decision  was  affirmed  by  the  general  term  of  the  first 
department.    A  distinction  is  sought  to  be  made  between  that 
case  and  the  one  at  bar,  because  there  the  court  in  which  the 
action  was  pending  existed  within  the  limits  of  this  state, 
while  here  it  is  a  court  sitting  in  another  state.    There  does 
not  appear  to  be  any  sound  principle  upon  which  such  a  dis- 
crimination can  rest.    A  federal  court  exercising  its  jurisdio* 
tion  in  another  state  has  the  same  privileges  and  can  afford 
to  its  suitors  the  same  immunities  as  a  like  court  sitting  in 
this  state.     Both  exist  by  virtue  of  the  federal  constitution 
and  laws,  which  are  supreme  everywhere,  and  when  taking 
testimony  out  of  court  in  this  state  both  are  proceeding  under 
the  same  act  of  the  Congress.     A  party  who  is  brought  here 
in  such  a  proceeding  is,  we  think,  entitled  to  the  same  pro- 
tection  without  regard  to  the  local  jurisdiction  of  the  court  in 
which  the  action  is  pending. 

It  may  be  assumed  that  the  plaintiff  acted  in  entire  good 
faith,  and  that  his  procedure  was  not  a  device  to  secure  the 
presence  of  the  defendant  within  the  territorial  jurisdiction  of 
the  courts  of  this  state.  In  the  view  we  take  of  the  privilege 
of  the  defendant,  the  plaintiff's  motive  is  of  no  importance. 

The  order  of  the  general  term  should  be  reversed  and  the 
order  of  the  special  term  affirmed,  with  costs. 

All  concur,  except  Obay,  J.,  dissenting. 
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P&ocBB  —  Bxmmov  fBOK,  or  Wrniss  ob  Surob.  —  A  feddcat  of 
Mi«  state  who  oodum  into  aiiother»  m  a  witoeas,  is  •xempt  from  the  Mrrioo 
of  proooM  for  the  oomiiM&oeiiMiit  of  a  oItU  action  against  him  there,  and  he 
is  proteoted  while  staying  and  returning  prorided  he  acts  without  unreason- 
able deUy!  Boigkuio  r.  OUberi  Lodi  Oik,  73  Md.  182;  25  Am.  fit.  Bep.  682; 
and  note  with  caies  eoUeoted;  but  in  Rhode  Island  a  noo-iesident  mitor 
attending  oonrt  in  the  proeeontion  of  a  snit  it  not  exempt  from  tho  serrioe 
of  snmmons  against  him  in  another  aotiont  Baldwin  T.  Wmtnom,  16  &  L 
804;  87  Am.  St.  Bepw  741»  and  see  also  the  note  to  thii  omo.  fies  aztendsd 
note  to  III  f«  ffeo^,  88  Am.  Bep.  717-722. 
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Aydlett  v.  Pendleton* 

till  NOITH  Caiolina,  tt.] 

Paktition,  WHnr  Futubb  Gohtiiiobiit  iNTBRsanra  am  I]rTOLTSi>.«->Pu^ 
titioo  will  not  be  decreed  whea  there  are  eoatingeat  feiiuundei%  cr 
other  fatare  conditional  intereete,  nnleat  all  of  the  partiee  who  may  hj 
any  poisibility  be  intereated,  nnite  in  asking  for  anch  relief. 

Petition  for  the  sale  of  land  for  the  purposes  of  partition. 
All  the  parties  claim  under  a  deed  from  Charles  Ouirkin^ 
trustee,  and  A.  L.  Pendleton,  to  Jane  R«  Pendleton,  Oeoi^ 
W.  Pendleton,  and  Kate  Pendleton.  The  petitioner,  B.  F« 
Aydlett,  owns  the  life  interest  of  said  Jane  R.  Pendleton  in 
the  property  as  acquired  by  her  under  said  deed.  The  de- 
fendants, George  and  Kate  Pendleton,  also  own  life  interests 
with  contingent  remainders  in  the  property  under  the  condi* 
tions  of  said  deed.  They  are  unmarried  infants  without 
issue  and  oppose  the  sale.  Judgment  refusing  to  grant  an 
order  of  sales  in  partition.     Plaintiff  appeals. 

£.  F.  Aydlett^  for  the  appellant 

E.  C  Smiikf  for  the  respondent. 

Shepherd,  J.  At  common  law  there  could  be  no  compul* 
sory  partition  between  tenants  in  common,  and  it  was  within 
the  power  of  each  co-tenant  to  annoy  and  injure  the  others  by 
an  unreasonable  assertion  of  his  undoubted  right  to  be  in  pos- 
session of  every  part  of  the  lands  of  the  co-tenancy.  There 
being  no  right  to  the  exclusive  possession  of  any  particular 
part,  neither  co-tenant  had  that  incentive  to  improve  or  even 
to  cultivate  the  land  so  held  in  common,  as  woold  invariably 
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tMetki  a  tenane/  in  nevemltj;  and  as  the  eii{«f  erik  of  t\» 
fermer  species  of  ftenanej  grew  oat  of  the  right  ci  each  tenaiftt 
to  tbe  imxnedbiter  possession  of  the  whole,  the  statufees  of  SI 
sad  82  Heorjr  VIIL,  compelKog  partition  by  writ,  have  been 
tteld  in  Bnglamd  and  America  to  apply  oalj  to  soeh  teoante 
in  eommon  as  have  a  present  right  of  possessmi.  *^By  the 
former  statute,  none  but  tenants  of  the  freehold  who  had 
•states  of  inheritance  eoald  have  partition,  and  only  against 
tenants  of  the  freehold.  Br  the  latter,  tenants  for  life  or 
years  might  have  partition,  but  not  to  affect  the  reversioner 
or  remainderman":  Wood  ▼.  SugQj  91  N.  C.  9S,  49  Am.  Rep. 
839.  This  has  always  been  the  law  in  North  Carolina  until 
the  act  of  1887,  c.  214,  in  which  it  is  provided  ''that  the 
existence  of  a  life  estate  in  any  land  shall  not  be  a  bar  to  a 
sale  for  partition  of  the  remainder  or  reversion  thereof,  and 
for  the  purposes  of  partition  the  tenants  in  ooramon  shall  be 
deemed  seised  and  possessed  as  if  no  life  estate  existed;  but 
this  shall  not  interfere  with  the  possession  of  the  life  tenant 
during  the  existence  of  bis  estate.''  It  is  entirely  clear  that 
the  statute  does  not  apply  to  contingent  remainders  or  other 
uncertiun  future  interests,  and  as  to  these  it  is  well  settled 
that  they  cannot  be  sold  for  partition:  Simpson  v.  Wallace, 
88  N.  C.  477;  Wmiam$  v.  Haaaell,  74  N.  C.  434;  Watson  v. 
Watson^  8  Jones  Eq.  400;  MHier,  tx  parU,  90  N.  C.  625;  Irvin 
r.  CUvti^  98  N.  G.  445.  Such  being  the  law,  we  are  unable  to 
see  how  the  court  could  have  ordered  a  sale  in  the  present 
case. 

Conceding  it  to  be  true,  as  contended  by  the  petitioner,  that 
the  issoe  of  Kate  and  Oeorge  can  never  take  as  such,  and  that 
their  existence  at  the  time  of  the  death  of  said  George  and 
Kate  is  only  a  contingency,  upon  the  happening  of  which  the 
estates  of  the  latter  are  to  be  enlarged  into  fees-simple,  thus 
putting  into  operation  the  rule  in  Shelley's  case,  such  estates 
are  nevertheless  subject  to  open  and  be  defeated  or  modified 
by  certain  contingencies  which  can  only  be  determined  at  the 
death  of  the  said  George  and  Kate.  Thus,  if  both  of  these  par- 
ties should  die  without  leaving  issue  or  the  isi^ue  of  such,  then 
the  whole  estate,  subject  to  these  limitations  (being  two-thirds 
interest  in  the  property)  will  go  by  way  of  remainder  in  fee  to 
R.  D«  Williams.  If,  however,  one  of  the  said  parties  shall  die 
leaving  no  such  issue,  then  one  moiety  of  his  or  her  interest  is  to 
go  to  said  R.D.  Williams  in  fee,  and  the  other  to  the  survivor 
during  his  or  her  natural  lile,  and  then  to  his  or  her  issue; 
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but  failing  in  issue,  or  the  issue  of  such,  at  the  death  of  tbo 
surviTor,  thea  to  said  R.  D.  Williams  in  fee.  Thus  it  will  be 
seen  that  even  according  to  this  oonstruction  of  the  deed, 
there  are  future  contingent  interests,  and  though  these  may 
be  represented  by  some  person  in  ««m,  it  cannot  authorise  the 
court  in  decreeing  a  sale  for  partition  where  there  is  objection 
by  some  of  the  parties  interested. 

It  is  true  that  in  some  instances  a  person  may  represent 
the  interests  of  others  of  his  class  who  are  not  in  mm,  but  the 
court  only  decrees  a  sale  in  such  cases  where  the  interests  of 
the  parties  will  be  materially  and  essentially  promoted.  Such 
is  not  the  case  before  us.  It  is  simply  a  petition  for  a  sale  for 
partition,  and  it  is  an  inflexible  rule  of  this  court  that  no  such 
sale  will  be  decreed  where  there  are  contingent  remainders,  or 
other  future  conditional  interests,  unless  all  of  the  persons, 
who  may  by  any  possibility  be  interested,  unite  in  asking  for 
such  relief. 

Affirmed. 

Partitloii  of  Ooatlnsent  or  JTaturo  Oondittoaal  Xntoroata  In  X«ad.* 
Bevertiom  iMd  HematmUrs. -^It  WMM  the  laTariabU  raU  of  the  oommoa 
law  that  estates  in  remaiader  or  reTenion  oonld  not  be  divided  by  prooeed- 
inge  in  oompnlaory  partition.    This  rale  ttiU  prevaile  in  England:  Svtm§  r. 
Bagahaw,  L.  R.  S  £q.  469,  affirmed  L.  R.  6  App.  0.  340,  and  genez^ly 
thoughont  the  United  States,  although  there  is  some  oonfliot  of  decision 
in  the  latter  ooantry  beoanse  of    Tarions  existing  statutes.    It  is  also 
well  settled  that  ia  the  absence  of  statutory  provisions  to  the  contrary,  par- 
tition will  not  be  awarded,  either  at  law  or  in  equity,  of  an  estate  held  ia 
remainder  or  reversion.     WiUtinmrn  t.  Stuari,  74  Ala.  198,  Bvan$  v.  Baggkaw, 
L.  R.  8  Bq.  469.     The  reason   for  this  role  is  generally  stated  to  be 
that  benants  in  reversion  or  remainder  are  not  entitled  to  the  possession,  are 
in  no  respect  inconvenienced  or  damnified  by  the  undivided  possession  held 
by  others,  and  oonsoqnently  will  not  be  permitted  to  interfere  with  tenants 
in  possession,  as  they  have  no  reason  to  interest  themselves  concerning  the 
manner  in  which  the  estate  of  the  tenant  in  possession  is  enjoyed.    On  the 
other  hand  the  tenants  in  possession  can  oompel  partition  only  as  to  their 
particular  estates  and  can  do  nothing  toward  efifecttng  a  severance  of  the  es- 
tate in  remainder  or  reversion:  Freeman  on  Cotenancy  and  Partition,  se«.  440l 
Tenant  in  Po$aeBikm  uhMer  BntUled  to  Maintain  Partition  as  Against  Bemain' 
derman  or  Beoerdoner,  —  Among  the  American  cases  which  hold  that  a  tenant 
for  life,  or  a  term  of  years,  or  under  a  lease  in  possession  is  not  entitled  to 
maintain  compulsory  partition  against  the  reversioners,  remainderman  or 
others  having  a  future  conditional  interest  in  the  estate  may  be  dted:  ^ej- 
den  V.  Oiles,  141  Pa.  St.  93;  Petition  qf  Hodgidnson,  12  Pick.  874;  Matter  qf 
Milier,  90  N.  a  625;  Parks  v.  Siler,  76  N.  0.  191;   Watson  v.  Waisom,  3 
Jones  £q.  400;   Williams  v.  ffassell,  73  N.  0.  174;  74  N.  a  434;  CWser  r. 
Culver,  2  Root,  278;  NiehoU  v.  Nichols,  28  Vt.  228;  67  Am.  Dec  699;  Bald^ 

^  BxrcacNCc  to  KONooaAmtc  Mora 
PBrtltton*  who  may  eompel;  C7  Am.  Dec  70a-712. 
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T.  Aldrich^UYi.  526;  90  Am.  Deo.  695;  Zelf^r.  Mm,  6  Waits,  106; 
Brmen  r.  Brown,  8  N.  U.  94;  Normeni  t.  Wikon,  6  Hnmph.  810;  RobertBon 
▼•  BoberttOH,  2  Swan,  196;  SHnmona  t.  MacAdaras,  6  Mo.  App.  297.  As  illot- 
teating  this  rul«^  it  may  b«  taid  that  a  tanaDt  for  Ufa,  entitled  to  and  in  the 
•njojment  of  the  aole  and  ezclneiTe  poeaesaion,  oannot  maintain  an  aotion  for 
partition  against  remaindermen  haWng  a  seated  estate  in  fee  snbject  to  the 
life  estatei  Sekten  r,  OiU$,  141  Pa.  St  93.  A  person  seised  in  fee  of  an  nn« 
dirided  interest  in  oertain  land  and  for  life  of  the  reaidoe^  ia  not  entitled  to 
partition  as  between  himself  and  those  haying  a  oontingent  remainder  in 
such  residue:  PetUUm  qf  HodgUnmm,  12  Piok.  374.  When  a  testator  de- 
▼isee  land  to  his  daughter  for  life  with  remainder  to  snch  children  as  she 
may  leave  her  sonriving,  the  land  cannot  be  sold  for  partition  during  the 
eontinuanoe  of  the  life  estate,  for  until  the  death  of  the  life  tenant  those  in 
remainder  oannot  be  ascertained:  Matter  qf  MiUer,  90  N.  C.  626.  Again 
when  land  ia  jointly  held  by  two  persona  for  their  joint  lives  and  the  life  of 
their  survivor,  a  oouTeyance  by  one  of  them,  during  the  life  of  the  other,  of 
•a  undivided  share  in  the  remainder  will  not  merge  his  life  estate,  or  give 
him  snoh  title  aa  will  enable  him  to  maintain  compulsory  partition:  Johnson 
▼•  Johnaonf  7  Allen,  196;  83  Am.  Deo.  676.  When  one  person  becomes  the 
owner  of  one  half  of  the  reversion  and  one  third  of  the  leasehold*  the  re- 
mainder of  the  reversion  being  owned  by  another,  who  also  owns  one  sixth 
of  the  leaaehold,  the  remainder  of  the  leasehold  being  owned  by  third  par- 
ties, snoh  first  nimed  tenant  is  not  entitled  to  maintain  partition:  Simmon» 
T«  MacAdarcu^  6  Mo.  App.  297. 

In  aome  jurimiictiona,  however,  the  rule  prevaila  under  special  statutes, 
that  a  tenant  in  oommon  of  an  undivided  interest  in  an  estate  which  is  held 
•ubjeot  to  contingent  or  vested  remainders  or  reversions  may  maintain  a 
bill  to  compel  partition  and,  when  necessary,  a  sale  of  the  premises,  and 
tHien  the  remaindermen  or  reversioners  are  made  parties  defendant  to  the 
■iiit^  the  judgment  rendered  therein  will  be  binding  and  conclusive  aa  to 
their  intereste:  Striker  v.  MoU,  2  Paige,  887;  22  Am.  Deo.  646;  Mead  v. 
MkekeO,  17  K.  7.  210;  72  Am.  Deo.  456;  Brevoort  v.  Brevoort,  70  N.  T.  136; 
B^aUvan  t.  Sullivan,  66  N.  T.  37.  In  Striker  r,  MoU,  2  Paige,  887:  22  Am. 
Deo.  646^  it  waa  said  "a  reversioner  is  sometimes  a  necessary  party  to  a  bill 
in  partition,  bnt  it  is  where  the  owner  of  a  present  interest  in  an  undivided 
part  of  the  premises  has  also  an  interest  in  the  undivided  part  of  the  rover* 
iion.  In  such  cases  it  is  proper  for  such  owner  of  the  present  interest  to 
make  the  owner  of  the  residue  of  the  reversion,  as  well  as  those  who  are 
Interested  in  the  residue  of  the  particular  estate^  parties  to  the  suit,  so  that 
aa  entire  share  may  be  set  off  to  the  complainant  in  severalty.  It  is  also 
necessary  to  make  a  reversioner  a  party  to  a  bill  filed  by  the  owner  of  the 
particular  estate,  when  some  of  the  other  parties  interested  in  the  residue 
of  the  premises  are  the  owners  of  a  present  interest  thereof  in  fee,"  Under 
the  doctrine  above  announced,  which  is  clearly  contrary  to  the  weight  of 
authority,  when  all  the  parties  in  being  having  any  estate  or  interest,  pres- 
ent oi  future,  vested  or  contingent,  are  made  parties  to  an  aotion  for  parti* 
tion,  a  purchaser  at  a  sale  under  a  judgment  therein,  acquires  a  perfect  title. 
The  judgment  is  conclusive  as  to  the  rights  of  all,  and  the  sale  is  effectual 
to  baur  ^e  future  contingent  interests  of  persons  not  In  eue  at  the  time,  al« 
though  no  notice  is  published  to  bring  in  unknown  parties,  and  althoogh 
sneh  future  owners  may  take  as  purchasers,  under  a  deed  or  will,  and  not 
as  elaimanta  nnder  any  of  the  parties  to  the  action:  Mead  v.  MUcheU,  17 
N.  7.  210;  72  Am.  Deo.  455;  Clveeaman  v.   Thorne,  1  Edw.  Ch.  629;  Bre- 
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>.  J^ewrt,  70 K.  T.  KMr  Frmmimw^.  M^twmn^  9  HUbIc  901;  Rehden 
T.  JCippflniafi%  tf  Us.  48t;  30*  Am.  Rsp.  806^  Prmkm  ▼.  A*cdi^  96  Mo.  89L 
**  A  jndgnBiil  mad  tml&  ia  y  titwa  may  OMMAiAr  •osiiageafe  iuUsiwto  «l 
person*  B0t  n  Mug,  bai  thiy  m  — ly  kt  «w  w<ier»  tte  judgiu^tit  prorviw 
for  and  protoeft»«aelrmteraal»  ^ynhiitilatfug'  t6«-  fmd  derired  frao  the 
■ala  of  ^  land  iit  plwso  of  tho  luidy  and  proaerriii^Tt  to  Hie  aztenrt  neces- 
aary  to  aaliafsr  aseli  lutciaato  a»  thej  ariae^':  JTowiyTv^  r.  ifoaaiiTse;  80 
Iv  •  z .  929-9967  lUbuien  ▼*.  ^appefciwin;  68  Bfix  48S7  80'  Am.  Rep.  8021  If 
the  remaniderTnatt  or  reTenioner  in  beings  ia  noft  made  part^r  defendant  to 
the  aoity  hi*  rq(bte  are  nob  affected  hj  807  docree  that  may  be  lendoeA 
therein:  Gayk  t.  Mknabon^  80  Ala.  395;  BtUr.  AdamM,  81  IV.  C.  1191 

Bemamderman  or  Severnonar,  wtuther  Bntitled  to  Mcdntan  PtrrtUkm.  — It  ia 
a  rale  of  general  application  thaV  to  enable  a  pnty  to  maintain  a  bill  for 
eompnlaory  partition,  he  most  hare  an  estate  in  posaejsioa,  one  by  rirtne  of 
which  he  ia  entitled  to  enjoy  the  preaent  rente  or  1^  poeaessioff  of  die  pmp* 
erty  aa  one  of  the  oo-tenanta  thereof.  Tenants  in  remainder  or  rsrersica 
have  no  aneh  eatate.  Hence  it  ia  generally  held,  both  at  law  and  in  eqnitj; 
that  in  the  abaenoeof  any  atatnto  to  the  contrary,  anch  tenants  are  not  en* 
titled  to  maintain  a  petition  for  oompnlaory  partition:  Jfoowr  t.  BaffdUtm, 
L.  R.  8  Bq.  489;  affirmed^  L.  R.  5  Ch.  310;  WUkinaonr.  Stuart,  74  Ala.  198; 
Tabier  y.  frUeman,  t  Ohio  St  287;  ffugheg  r.  ffu^fta;  88  How.  Pr.  408; 
ffwmeweU  r.  Tceylor,  8  Cnah.  47^;  J<Aimon  ▼.  Johnmm,  7  Allen,  190;  88  Am. 
Dee.  676;  Striker t.  Mott,  2  Pkige,  387;  22  Am.  Dec  646;  BromneU  r.  Browmil, 
19  Wend.  367;  SulUoan  ▼.  SulUvan,  86  N.  Y.  37;  Braum  ▼.  ^rottni,  8  If.  H. 
93;  WfiUten  r.  H7ttifefi,  38  N.  H.  326;  Zeiffkr  v.  GMm,  8  Watt%  106;  Stkni 
▼.  StefhenB,  62  Ind.  441;  Simpsim  v.  WaOeecei  83  N.  C.  477;  Wt)od  r.  Sugg^ 
91  N.  0.  9S\  49  Am.  Rep.  639;  Oflftome  ▼.  MuU,  91  N.  0.  203;  Abxemdtrr, 
Aletmnder,  26  Neb.  68;  Adair  t.  Hare,  73  Ter.  273;  Savage  r.  Savage,  19 
Or.  112;  20  Am.  St  Rep.  790.  in  the  ease  laat  cited  the  court  aaidt  ""TTo- 
der  this  view  there  can  be  no  aeiain-  in  law  where  there  is  not  a  present  right  of 
entry;  and  where  the  life  tenant  ia  in  poaseasion,  and  there  being  no  prsaoBt 
right  of  entry  in  the  remaindermao  or  reversioner,  they  are  nc^  ooustrtie* 
tively  aeised,  and  neither  can  maintain  a  anit  aa  plaintiff  in  partition.'*  & 
Bvans  ▼.  Bagsham^  I*  R.  5  Ch.  340,  the  oonrt  aaid:  "The  case,  tfieiefw^ 
falls  within-  the  ordinary  mle  that  l^e  oonrt  will  not  idlow  a  partitiaa 
anit  to  be  aiatBtained  by  a>  rePsrsBoner.  This  rale  ia  not  mereiy  teohniealt 
but  it  ia  fovaded  on  good  sense  in  not-  allowing  the  reversioner  to  disterb 
the  eiristing  state  of  things.  There  might  be  a  tenant  for  life  of  the  whein^ 
and  aevenU  tonaata  in  oomnon  in  reversion^  in  which  case  the  iaoonveaienas 
woaM  be  obvionsly  very  great.  At  all  events  the  rale  is  nnqnestionsbly 
ssttled."  Id  MutmeweU  v.  Taglor,  6  Cash.  47*2,  tiie  court  decided  ttait  a 
tenant  in  oommon  of  a  reversion,  in  land  ezpeotant  on  a  lease  for  years  oeeld 
not  maintain  a  petition  for  partition,  and  aaid,  **  that  a  petitioner  for  pwti* 
tton  mntit  have  an  estate  in  posseHsion,  or  a  present  iromediato  right  of  entry 
and  peeaession  would  seem  neoeaaarily  to  result  from  the  natareand  object  of 
the  petition.  The  petitioner  seeks  to  have  hie  share  of  the  eatato  aet  off"  li 
him  so  that  he  may  hold  t^e  same  in  severalty.  The  objects  of  partition 
to  avoid  the  inconveniences  whioh  result  from  a  joint  or  common 
and  to  enable  the  petitioner  to  possess,  enjoy,  and  improve  his  share  in 
eralty.  If  the  petitioner  has  no  estate  m  pretenti,  but  t»  /uturo  only,  if  he 
has  no  present  immediate  right  of  entry  and  possession,  then  there  are  aa 
inconveniences  of  a  joint  or  common  poaseaaion  of'  whiclr  he  can  ooaiplaini. 
nor  can  he  pcsaess  and  enjoy  hia  share  in  sevwalty,  whioh  is  the  objeot  ht^ 
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•eekfl  to  aoeompUili  by  bis  peiitkm.    The  •bjeato  of  ptrlitiao  eaoBol  b«  cob* 
•eired  by  a  diviaton  of  an  eoteto  wbidb  my  not  come  into  foaMwkni  te 
years  after  aaeb  diTicioB.    la  faot»  the  parposM  of  a  poaoa  cnating  va* 
■Mundan  may  in  many,  pdrhapa  ia  moat^  iuataaoea  ba  dafaaiad  by  a  praina> 
tnra  partition.    In  tfaa  praaent  caaa,  tba  patitioner  baviiig  at  tba  tima  of 
preferring  bis  petition  no  preaent  right  of  entry  <Nr  paaaeasioOf  bnt  only  a  re- 
▼vraion  after  the  expiration  of  the  leases  for  yesflK  eannot  maintain  tba 
pntition.     Whether  tbe  tarow  for  years  be  short  or  long  eannot  affect  tba 
pcinciple.    The  fact  that  tbe  laaees  have  now  expired  oanuot  affeot  tbe  rigbta 
of  tbe  partial^  wbieh  ma&i  be  determined  npon  the  faots  as  they  stood  when 
the  process  was  instituted."    The  grantee  of  a  daed  in  which  the  grantor  re> 
MTTea  tberigbt  to  remain  bi  possession  during  his  natnral  lifa^  cannot  maintain 
a  suit  lor  compulaary  partitioni  Ifiehok  ▼.  Nicholtt  28  Vt.  230;  67  Am.  Deo. 
e89.     In  Striker  t.  Moit,  2  Paige,  387,  22  Am.  Dec  646,  it  was  htdd  that  a 
party  who  had  a  future  contingent  iutarast  in  an  ondivided  share  of  real 
nstate  eoald  not  snstatn  a  suit  for  partition  of  the  proparty,  aud  the  court 
aaid:  "I  am  not  aware  of  any  caae  in  which  a  party  who  has  a  mere  re^er- 
aioaaiy  iatereet  in  an  estate  has  bean  permitted  to  apply  for  partition  w:th« 
out  the  concurrence  of  the  owners  of  the  present  interest.     I  can  see  no 
possible  benefit  which  one  tenant  in  common  of  a  reversion,  even  if  he  has 
an  absolute  estate  therein,  can  derive  from  a  partition  of  his  future  interest 
in  the  property.     He  ought  not,  therefore,  to  be  permitted  to  file  a  bill 
merely  for  the  sake  of  making  costs  or  to  compel  a  sale  of  the  property 
of  his  co-tenant     The  sale,  where  it  is  permitted,  is  merely  incidental  to 
tbe  partition,  and  is  resorted  to  for  the  purpose  of  preventing  a  sacrifice  of 
•be  property  by  a  dirisiaa.     As  the  Te^'enioner  can  derire  no  bens6t  frem 
an  aiotaal  partition  of  tbe  premiees  during  a  continaanoe  el  tbe  particular 
estate,  be  ought  not  te  be  pernitted  to  commeuoe  a  soit  for  the  mere  pur- 
peee  of  oempelling  a  sale  cl  the  property  during  that  period,  or  to  subject 
other  parties  te  coate  prematurely  aod  unnecessarily.  **    In  Browm  t.  Brown^ 
8  N.  H.  93,  it  appeared  that  a  widow  had  dower  aesigaed  her  la  part  of  the 
premiees,  and  the  renwindernien  filed  a  bill  for  partition.     Tbe  court  saids 
**Ne  case  is  to  be  found  that  gives  the  slightest  oouHteuanoe  to  the  sappoai- 
tion  that,  where  several  are  interested  together  in  a  remainder  after  a  free- 
bold  estate,  any  of  them  can  maintain  a  petition  for  partition  of  the  laud  in 
which  they  are  so  interested."    In  SuWvan  ▼.  BulUetm,  66  K.  Y.  87,  the 
oonrt  asid:  "There  are  obfioaa  veaaons  why  a  oerasindenaan  should  not,  es- 
pecially as  against  toaante  in  poasession,  whether  of  a  term  6t  years,  for  life, 
or  in  fee,  be  entitled  to  institute  tiie  proceeding.     Any  partition  which 
might  be  made  at  his  instance,  although  equal  when  made,  might  be  very 
nne<iual  when  hii  estate  should  vest  in  possession.     So,  too,  if  aetoal  parti- 
tlou  could  net  bn  raade^  and  a  eale  ebouid  be  aeoessary,  the  tenants  having 
a  iesa  eafeats  than  a  fee  might  be  deprived  of  tbe  substantial  benefit  of  their 
tenan     We  think  it  too  well  settled  by  authority,  as  well  as  upon  princi« 
pie,  that  a  remainderman  cannot,  as  against  others  not  seised  of  a  like  estate 
in  common  with  him,  maintain  the  action  to  disturb  the  rule.     If  the  action 
should  be  extended,  and  the  benefit  gpvan  to  other  parties,  it  must  be  done 
by  legislation.**    Under  tbe  peculiar  statutes  of  a  few  of  the  states  which  do 
not  require  a  tenant  or  party  to  be  in  puaesiaiun,  or  entitled  thereto^  to  en- 
able him  to  maintein  a  suit  in  partition,  it  has  been  determined  that  remain* 
dermen  and  Teversiouass  in  fee  of  an  undivided  intereat  in  land  nay  maintain 
pnrtitien  agatnat  tbe  owner  or  oamsni  of  the  romaining  undivided  intareet  \m 
mmaindar  tr  levorsian,  although  the  wboU  premises  are  snbjaot  to  a  Ufa 
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eitoto  or  a  1mm  for  a  term  of  years  unexpired:  Seonlb  t.  HU&ird,  48  IlL 
458|  Cook  T.  WM,  19  Minn.  129  (167);  SnutUe^  r.  Imaemm,  40  Minn.  451; 
amUh  ▼.  Qmn^  S8  N.  J.  Rq.  66.  A  dkium  in  BlaMeff  t.  C^b&ier,  15  K.  Y. 
6179  to  this  effect  was  long  supposed  to  be  the  law  of  New  York,  and  this 
ease  has  been  cited  generally  and  nnmerously  as  sustaining  Uus  doctriac. 
In  the  late  ease  of  SuUimn  t.  SuiUvan,  66  N.  Y.  37»  however,  the  rule  aa- 
Bounced  in  Blaheleff  ▼.  Ocdder,  16  N.  Y.  617»  was  expressly  repudiated  and 
overthrown,  the  court  deciding  that  the  right  to  maintain  partition  ia  given 
only  to  one  having  actual  or  constructive  possession  of  the  land  sought  to  be 
partitioned;  and  m  a  remainderman  or  reversioner  has  neither,  but  aimply 
an  estate  to  vest  in  poseession  in  /tUuro,  he  cannot  institute  or  maintain  an 
action  in  partition.  SuiUvan  v.  SuiUoan,  66  N.  Y.  87,  is  discussed  at  oonatd- 
erable  length  in  Savan^  t.  Savage^  19  Or.  112;  20  Am.  St  Rep.  70S.  Ift 
would  seem  that  if  one  of  several  remaindermen  files  a  bill  during  the  lif^ 
time  of  the  tenant  for  life,  making  the  latter  a  party  defendant,  and  asking 
for  a  partition  of  the  land,  and  such  life  tenant  files  an  answer  consenting  ta 
partition  and  waiving  hb  right  to  the  possession  of  the  land,  a  pertitioa 
may  be  decreed  among  the  remaindermen:  Bio$  ▼•  IHaoonf  84  W.  Y^  i07« 


Grist  v.  Williams. 

[Ill  MOBTH  CaBOUXA,  Sk] 

Balis  avd  Risalis  —  Rbsoission  of  Cohtsaot — Agbhot.  —  When  almyer 
refuses  to  receive  and  pay  for  goods  delivered  to  him  under  a  contract 
of  sale,  the  seller  has  a  right  either  to  rescind  the  contract  or  reeell  tbe 
goods  and  recover  the  difference  in  price  from  the  buyer.  Sneh  reeale 
is  not,  per  oe,  evidence  of  a  rescission  of  the  contract,  as  the  seller,  in 
making  the  resale,  is  regarded  m  the  agent  of  the  buyer. 

STATura  or  Limitations — Kon-rbsidenob.  —  Although  a  non-resident 
debtor  has  property  within  the  state,  the  operation  of  the  statute  of 
limitations  is  suspended  while  he  is  absent  from  the  state. 

Action  to  recover  the  difference  between  the  contract  price 
for  tbe  sale  of  potatoes  and  the  amount  received  upon  a  resale. 
The  plaintiff,  a  resident  of  North  Carolina,  entered  into  a 
contract  with  defendant,  a  resident  of  Virginia,  by  which  the 
former  agreed  to  deliver  to  the  latter  a  certain  quantity  of 
potatoes  at  a  certain  price.  Plaintiff  delivered  the  goods,  but 
defendant  refused  to  receive  them,  and  under  instructions 
from  plaintiff  disposed  of  them,  remitting  the  proceeds  to  him. 

Judgment  for  plaintiff,  and  defendant  appeals. 

0.  F.  Warren^  for  the  plaintiff. 

/.  H.  Sinallf  for  the  defendant. 

Shepherd,  J.  According  to  the  findings  of  tbe  jury  the 
plaintiff  complied  in  every  respect  with  the  terms  of  the  oon« 
tract  of  sale,  and  the  potatoes  were  duly  shipped  to  the  de- 
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fondant.  Upon  their  arrival  in  the  oitj  of  Norfolk,  Virginia, 
the  point  of  destination,  the  defendant  wrongfully  refused  to 
receive  them,  telegraphing  to  the  plaintiff,  **  We  cannot  re* 
ceive  them;  wire  us  when  and  where  to  ship  for  your  account. 
Answer  by  wire  immediately."  It  is  well  settled  that  under 
such  circumstances  the  vendor  had  a  right  either  to  rescind 
the  contract  or  resell  the  potatoes  and  hold  the  vendee  respon- 
sible for  the  difference  in  price.  It  is  also  well  established 
that  such  a  resale  by  the  vendor  "  is  not  per  $6  evidence  of  a 
rescinding  of  the  contract ":  Hurlburt  v.  5imjM<m,  3  Ired.  233. 
When  the  vendor  makes  such  a  resale  he  is  considered  as 
acting  as  the  agent  of  the  vendee:  1  Benjamin  on  Sales,  1077, 
note;  and  as  he  has  a  right  to  act  as  such  agent  for  that  pur- 
pose, we  are  unable  to  see  why  in  this  case,  considering  the 
perishable  nature  of  the  article,  the  necessity  for  immediate 
action  and  the  intervening  distance,  the  vendor  could  not 
direct  the  vendee  to  make  the  sale  without  necessarily  rescind- 
ing the  contract.  In  the  absence  of  any  further  testimony  as 
to  what  actually  transpired  between  the  parties  we  cannot, 
merely  upon  this  correspondence,  reverse  the  finding  of  the 
jury  that  the  contract  was  not  rescinded. 

The  exception  addressed  to  the  ruling  of  the  court  exclud- 
ing the  testimony  as  to  the  indebtedness  of  several  other 
parties  in  Washington,  N.  C,  to  the  defendant,  cannot  be 
sustained.  The  testimony  could  not  have  affected  the  sus- 
pension of  the  statute  of  limitations  under  the  code,  sec.  162, 
as  the  fact  of  the  possession  of  property  in  the  state  by  a  non- 
resident does  not  put  the  statute  in  force  so  as  to  bar  his  per- 
sonal liability.  The  real  facts  respecting  the  alleged  rescission, 
being  evidenced  by  the  correspondence,  and  not  being  dis- 
puted, the  testimony  offered  was  not  relevant  for  any  other 
purpose  than  to  show  that  the  statute  was  suspended  by 
reason  of  the  non-residence  of  the  defendant.  If  admitted 
for  any  other  purpose,  without  objection,  the  defendant  had 
no  legal  right  to  introduce  evidence  in  its  rebuttaL 

In  looking  over  the  record  we  can  find  no  error,  and  the 
judgment  must  therefore  be  affirmed« 


Balis  —  SsLLKB*a  Right  to  Sell  AoAnr  and  Claik  DBnciBNcr.  —If 
a  vendee  of  goodt  refases  to  Accept  them,  the  vendor  may  resell  and  hold 
the  vendee  liable  for  the  difference  between  the  tarn  realised  and  that  which 
wae  to  have  been  paid  by  the  rendeet  Van  Horn  v.  Buekerf  33  Mo.  391;  84 
Am.  Deo.  02;  MeOombi  v«  McKannant  2  Watte  ft  S.  216;  37  Am.  Bee.  605, 
and  nolei  Sawg»  r.  Iktm,  114  N.  Y.  469;  Atufood  t.  LuceUf  SS  He.  SOS;  89 
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Am.  Dao.  713,  mad  noto;  WtU  v.  Qunnm^han.  9  P«i«.  Wh  23  Am.  I>m. 

aod  uottf  Roaenboum  ▼.  ireec/e/t,  18  OoatL  785;  98  Am.  Dee.  737;  Unfra^ikd 
Firmoork9  Co.  t.  /»oftte0»  laO  Fa.  St.  636;  17  Am.  St  Rep.  788,  and  note. 

LiMiTATiONa  07  A0TION8  —  Absinos  vsom  Statb. — Atweaceof  a  party 
Irom  tbd  state  atope  Hie  raauiag  of  tbe  statate  of  limltatioas  aa  to  aetioaa 
agatoat  hdm:  Aem  v.  iimmdU;  B3  OkL  547;  17  An.  St  Bep.  t72; 
V.  /'c^  74  Mieh.  235;  ^l«it^  7.  ^Ooa^,  47  Obte  St.  225;  21  Am.  BL 
806,  and  note  with  oaaea  oollected.  See  note  to  McCann  ▼.  BtuidaUt  9 
8tb  Rep.  675;  extended  note  to  Moore,  y,  Armtirong,  36  Am.  Deo.  72.*  Aa  to 
what  oonstitutee  abeeoce  from  tue  state  and  its  efieot  upon  the  statate  of 
■a  ortendod  note  to  LamjdoM  r.  J)mu^  63  Aok  DaQ.644k 


EgTiB  V.  Jaokson. 

(Ui  MOBffB  GUtOUHA,  US.) 

KKOfftPB.  IV  Pas — CftiAXieif  o&  —To  areata  an  eatappal  4a  ^oit  iliaao 

must  be  some  oondoot  of  the  party  against  whom  the  eatoppel  am  allefod 
amonuting  to  a  representation  or  concealment  of  material  facta,  and 
when  everything  ia  equally  known  to  both  parties,  although  they  are 
miataken  aa  ie  tbeir  legal  rigtyt%  ou  eateppal  ariaes. 
£broppBL — Wbbn  jiot  C&katcd.  —  Whan  the  owner  ia  fee  of  land  iahoia 
nnder  a  misapprehension  that  he  has  only  a  life  eatate  therein,  with  to* 
mainder  to  his  children,  and  signifies  his  consent  to  their  eon vey sane  ol 
their  supposed  interftit  by  merely  signing  their  deeds  thereof,  which  do 
not  otiierwise  meutioB  him,  without  reeeiring  aay  oooaideration,  smd 
mitBr  the  deed  veatiog  absolute  title  in  him  has  been  road  in  the  pri  nrawo 
of  tbe  ohildran's  gcaiUee,  aaob  original  owner  or  his  grantee^  ia  tbo  ab- 
sence of  any  misrepresentation  -or  concealment  as  to  the  facta  oonstitnt* 
ing  title,  are  not  estopped  from  asserting  title  to  the  land. 

Action  to  recoyer  damages  for  waste.  Sally  Loyd,  being  ilm 
owner  in  fee  of  certain  land,  but  eupposing  that  she  only  had 
a  life  estate  tbetrein,  with  remainder  to  her  chilxlren,  sigjaified 
her  aesent  to  their  conveyance  of  tiielr  supposed  interest  by 
aigning  deeds  made  by  them  to  the  plaintiff.  Her  name  did 
not  otherwise  appear  in  such  deeds  nor  did  she  receive  a.ny 
considemtion  for  signing  them.  She  subsequently  conveyed 
her  interest  in  the  land  to  the  defendanL  Defendant  obtained 
judgment  and  plain tifi*  appealed« 

J.  W.  Oraham^  A.  W.  Graham^  and  /•  T.  ArayAens  in  Ae 

appellants. 

/•  H»  Fleming^  for  the  respondent. 

Shepherd,  J.  VTithont  discussing  the  general  doctrine,  ft 
is  >^u.licient  to  say  in  the  present  case  tfaa4  ia  order  to  work 
mn miopp^l  iu paiBj  ''there  most  be  eondnet — aoft^  laagnai^ 
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mrfBileinie — 'amonirfing  to  E^repmeiftaiiDn  'or  m  eoDcenflroerrt 

•Hf  mtflepiiiil  (bl^;^  and  tbilt  **'  the'truth  conoerning  theso  facto 

*niUBt  "be 'unknown  to  the  "party  clBiniing  llie  'benefit  of  the  es* 

•toppdr**:  8  Vomeroy^  Eq.  5ur.,  '264.    "The  eatoppdl  is  re- 

inaved  'by  proof  thalt  the  party  dlarming  its  existence,  even 

*fhongh  mistcihen  in  regard  io  Uiis  Tights  at  law,  liad  notice  of 

the  actual  state  of  the  facts  alt  the  time  t^f  acting  upon  the 

^represeiltion,  and  this,  though  the  Tepresentafion  was  made 

nnrder  oath":  Bigelow on  Estoppel, S20.    *^The  estoppel  does 

*ndt  i4>p1y  where  everything  is  'equally  well  known  to  both 

"portieB*":  'Hemian  von  ^toppel,  flee.  967;  Sisphaih's  'Equity, 

268;  DutofaesB  Kingston's  Case,  notes  Smith's  Ti.'C;;  Holmes 

V.  Crowelly  73  N.  C.  613;  Loftin  v.  Crouland,  94  N.  C.  76;  Exwn 

V.  Cogdellj  74  N.  C.  189;  Mayo  v.  Leggett,  96  N.  C.  237,    In 

Exum  V.  Cogdell^  74  N.  C.  139,  the  court  uses  the  following 

'language:  **In  this  case  it  appears,  either  by  admission  or  the 

Endings  of  the  Jury,  .that  the  plaintiff  knew  all  the  material 

iadto\in  regard  .tojthe  title,  and  coold  not  hove  been  deceived 

bf  misrepreeentfftions  df  the  fiefendarft.^ 

Applying  the%)regQing  principlles  toihe  facts  before  us, It 
.is  .plain  ths;t  there  is  no  estoppel.    Mrs.  Iioyd  was  the<.Qwn«fr 
in  Use  of  the  land  in  controversy,  Ihe  samOiha^ing  ibeen-con^ 
'Toyed  to  ber  by  one  N.  E.  Oannady.    She,  her  dhildren,  anfl 
*tfae  purdhaser^ere  all  alike  ignorant  of  the  le^l  effect  jof  the 
ixmv^ance  which  was  read  to  the  parties  Bt  the  iime  of  tha 
.prasent  ^transaction.    . It  was  supposed  by vtliemcthat  .Mrs.J[ioyd 
hsd  but  a  life  estate,  and  that  the  children  were  entitled  to* 
remainder  in  fee.    The  plaintiff  purchased  what  she  under- 
stood was  the  interest  of  the  children,  and  the  consideration 
was  paid  to  them  alone.    Mrs.  Loyd  appears  to  have  had 
nothing  to  do^with  the  transaction  hut  to  signify  iier  assent 
to  the  sale,  which,  in  view  of  the  understanding  of  the  per^-^ 
jons  interested,  was  entirely  anneceasary.    .fihe  made  no  rep-^ 
.'Viaentation  OB  to  the  rights  of  the  children,  except  to  starte  ia 
-effect  that  she  was  willing  that  they  should  sell  therr  supposd 
interest  reserving  to  herself  a  life  estate.  This,  as  we  have  seeu^ 
waadone  in  view  of  a  misapprehension  of  her  title,  whioh  :mi9» 
.'appiehension  was  common  to  all  of  the  parties,  and  it  cannot 
Tsasonably  be  inferred  that  anything  she  said  or  did  had  the- 
slightest  effect  in  misleading  the  plaintiff.    There  was  no 
withholding  of  information  on  her  part,  but,  on  the  contrary, 
dBvefy  £aot  which  she  knew  concerning  her  title  was  equally 

well  known  to  the  purchaser.    Bhe  was  no  party  to  the  deecls 
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executed  by  her  ehildren,  and  her  rignatare  to  the  same  was 
of  no  effect:  King  v.  Shew,  108  N.  C.  696;  28  Am.  Si.  Rejk  7S. 
Having  received  no  consideration,  and  being  guilty  of  no  mis- 
representation or  concealment  as  the  the  reiJ  facts  conatitai- 
ing  her  title,  there  is  nothing  in  the  nature  of  firaud,  eithor 
actual  or  constructive,  which  can  estop  her  grantee  firom  aa- 
sertlng  her  interest  in  the  premises. 

Th^  affidavits  filed  before  his  honor  in  reference  to  his 
alleged  misunderstanding  of  the  testimony  cannot  be  oonBid<- 
ered  by  us.  The  granting  of  a  new  trial  upon  such  a  ground 
is  a  matter  of  discretion,  and  not  the  subject  of  review  in  this 
court:  Munden  v.  Casey,  93  N.  G.  97;  McCuUock  y.  Doak,  68 
N.  C.  267. 

Affirmed*  ^^__ 

EaroFFBL  or  Pais  -*  Whsh  Aribbb.  ^I!  a  penon  by  his  oondnet  or  aett 
of  enoonragement  iodaoei  another  to  ohaoge  his  position,  so  that  the  latter 
will  be  prejudiced  peonniarily  by  the  assertion  of  an  adverse  oUim  by  the 
former,  the  former  will  be  estopped  to  assert  snch  a  olaim:  8ooU  t.  JacH^n, 
89  OaL  258;  NeUr.  Denton,  43  Minn.  242;  Rorer  Iron  Co.  r.  TrotO,  83  Va.  397; 
6  Am.  St.  Rep.  285;  WemOdn  v.  National  Bank,  69  Tex.  38;  5  Am.  St.  Rep. 
23,  and>ote;  Bynum  t.  Preston,  69  Tez.  237;  5  Am.  St  Rep.  49,  and  note; 
BlodgtU  V.  Perry,  97  Ma  263;  10  Am.  St  Rep.  307,  and  note;  /^ejmsyleowa 
Co.  ▼.  PlaU,  47  Ohio  9t  366.  See  note  to  Marine*  ▼.  OMet,  17  Am.  8t 
Rep.  24;  note  to  Oraham  v.  Tkomptom,  29  Am.  St  Rep.  42;  extended  note  to 
Quffey  ▼.  0*ReHey,  57  Am.  Rep.  432;  note  to  Brown  t.  Bowen,  86  Am.  Deeu 
414.  Bat  however  well  caloolated  the  condaot  of  one  may  be  to  inflaeaoe 
the  oondaot  of  another,  no  estoppel  oan  arise  nnleas  he  who  alleges  it  waa 
thereby  induced  to  net  and  did  act:  Tower  ▼.  BatiUxm,  84  Me.  86;  Kotmg* 
kdm  V.  Sherwood,  79  Tez.  508;  Irtin  v.  BUi$,  76  Tex.  164;  Maddem  v.  Lomto- 
viUe  ete.  B*y  Co.,  66  Miss.  258. 


Blackwbll  v.  Lynohburo  and  Durham  R  R.  Ga 

[lU  NOBTB  OABOLIMA,  151.] 

PBicnoi— Submission  or  Issun  — Discrrion  ov  GouBT.-^Whea  any 
■peoifio  view  of  the  law,  arising  out  of  the  testimony,  may  be  presented 
to  the  jnry  through  the  medium  of  pertinent  instructions  npon  the  issnei 
submitted,  the  court  may  properly  refuse  to  submit  additional  iasaea. 

EuiNBMT  Domain  —  Damages  by  Blaotdh}.  —The  prudent  use  of  blasting 
to  remove  hard  material  in  constructiQg  a  railway  Is  alwajra  deemed  to 
have  been  in  contemplation  when  the  damage  waa  assessed  for  the  right 
as  a  necessary  incident  to  the  privilege;  but  when  damage  done  to  the 
owner  of  laud  adjacent  to  that  within  the  oondemned  boundary  reenlli 
from  managing  or  handling  explosive  material  carelessly  or  nnakillfally, 
or  from  the  unnecessary  use  of  snch  as  is  so  powerful  that  the  injniy 
might  be  expected  to  follow  as  a  natural  or  probable  ooosequeiioe^  Iht 
oorporatlon  is  answerable  therefor  in  a  new  action. 
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Damaois  Tttou  Blastiho — DuTT  TO  arrm  Notiob  of  Danosr.  — Wh<a 
coatraoton  engaged  in  blasting  open  a  railroad  right  of  way^  by  habit* 
vally  giving  warning  of  approaohing  danger  from  a  blast  induce  an 
adjacent  land  owner  to  act  upon  the  idea  that  the  nenal  lignal  will  bo 
given  at  the  aoonatomed  time,  the  failure  to  give  luoh  lignal  will  lubjeot 
the  contractors  to  liability  in  damages  for  an  injury  inflicted  on  such 
owner,  who  puts  himself  in  danger  by  being  misled  by  such  failure. 

Damages  from  BLAsnifo  on  Railroad  Right  of  Wat. — The  privilege 
of  throwing  stones  or  other  material  two  hundred  yards  and  beyond  the 
right  of  way  by  means  of  blasting  in  constructing  a  railway,  so  as  to  en« 
danger  the  liTcs  of  owners  of  adjacent  lands  and  of  members  of  their 
families  when  engaged  in  their  domestic  duties  on  their  premises,  doee 
not  pass  with  the  right  of  way  as  a  necessary  incident,  and  if  such  per* 
sons  are  thus  injured  through  the  negligence  of  the  parties  engaged  in 
the  construction  work  the  latter  are  liable  in  damages. 

Dakaobs  from  Blasting  — Dutt  to  Proctot  Ai>jaouit  Owmrrs.— When* 
a  contractor  engaged  in  the  construction  of  a  railway  knows,  or  by  the 
exercise  of  reasonable  diligence  could  know,  that  stones  thrown  out  by 
his  blasting  had  been  falling  on  or  around  the  premises  of  an  owner  ad- 
jacent to  the  right  of  way  so  as  to  imperil  the  safety  of  the  latter  or  his 
family,  while  engaged  in  ordinary  domestic  duties,  it  is  the  duty  of  the 
oontractor  to  cover  his  blasts,  or  if  this  is  impracticable,  to  give  actual 
warning  to  those  placed  in  peril  by  the  explosion.  A  failure  to  perform 
this  duty  renders  him  liable  for  injury  inflicted  thereby,  unless  the  neg* 
ligent  conduct  of  the  injured  party  was  the  proximate  cause  of  the  acci* 
dent. 

Elastuio — DuTT  TO  pROTiBOT  PcRSONs  Plaobd  IN  Danosr. — Pcrsous  Us- 
ing a  powerful  explosive  in  blasting  are  charged  with  knowledge  of  any 
fact  in  reference  to  its  actual  effect,  that  they  could  by  reasonable  dili- 
gence have  ascertained.  They  are  also  charged  with  the  duty  to  adopt 
some  means  to  protect  persons  placed  in  danger  by  the  explosion  of  such 
blasts,  and  a  failure  to  perform  this  duty  is  negligence  for  which  they 
are  liable  in  damages. 

Kboligbnor  in  Blasting — Dott  of  Prrson  in  Peril.  — When  a  person 
is  placed  in  peril  through  the  negligence  of  another  in  exploding  a  blast, 
be  need  only  make  an  effort  to  protect  himself,  and  if  he  makes  a  mis* 
take  and  errs  in  judgment  in  seeking  safety,  he  cannot  be  said  to  bo 
guilty  of  negligence. 

Action  to  recover  damages  for  the  death  of  a  person  by 
blasting  in  the  construction  of  the  defendant's  railway.  Moor* 
mam  A  Co.,  the  defendant's  contractors,  while  engaged  in  con* 
Btructing  the  said  roadbed  exploded  a  blast,  about  two  hun- 
dred yards  from  the  residence  of  the  deceased  adjacent  to  the 
right  of  way,  which  threw  a  stone  and  killed  him  while  en- 
gaged in  domestic  duties  on  his  premises.  Judgment  against 
Moorman  A  Co.  only,  and  they  appeaL  Other  facts  are  stated 
in  the  opinion. 

/.  W.  Oraharn^  W.  A.  Guthrie,  and  V.  8.  BryatU  for  tho  ap 
pellants. 

/•  Parhiff  for  the  respondent. 
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AvsBT,  7.  ThB  €e/feiidsnt  does  not  contend  flmt  snj  vpe- 
cl&o  view  of  £be  lav,  arising  oat  of  the  testimony^  could  Jiot  be 
froeentdd  ^itibejury  Uiroagh  tiie  jnediujn^  petiiAeat  LoBtrac- 
maam  open  the  iseve  submitted.  Tfais  hnag  tbe  te«t  of  the 
^question  irfa«tber  the  judge  ^low  keptinthin  Hhe  bonndstif  his 
discretionary  power  wixenlie  refused  to  add  tSieiasue  suggestedt 
iheiurat  exo^ion  is  laauiiestly  AOt  vcdl  iomuled:  MsAdoo  t. 
Mekwutmd  ste.  £.  £.  Oe.,  105  N.  C.  151;  Emerg  r.  ibM^  etc 
IL  B.<7e.,  1-02  N.  C.  8»;  11  Aw.fitt.  Bep.747;  irerMfft%T.<?rai^ 
terry  CoaZ  ond  j&v)n  Co.,  OT  N.  C.  S76;  Boyer  ▼•  TeagtUj  106 
If.  C.  633;  19  Aza.  St.  Bep.  547.  Thia<x)uxt  has,  moreover,  re- 
peatedly held  ttiAt  ia  oases  liiDs  that  ^  faar  it  is  Aot  am  •rror 
-4e  submit  a  single  issue  in'rotrrng  the  qnestiofi  whether  Hm 
Injurjr  was  caused  "by  the  defendant's  negligence  with  an  in« 
quiry  s^  to  daoiagea,  though  it  has  heen  auggesteS  ihat  bj 
(BKxiifj^Jiig  tihaA  and  a<Uiiig  ^ae,  and  in  jeotmeoassB  tmo  others, 
a  jury  aright  be  mttde  to-eompralMitd  their  duty  mere  ciearly: 
Scatt  V.  WSmlnffton  etc  R.  R.  Co.,  96  V.  C.  428;  MtA8w^  t. 
BichmmdUc.  R.  R.  Go.,  105  N.  C.  151;  Dmmark  t.  .liZaneie 
akr.  £.  £.  ^0^  107  N.  (L  IS&;  Bra$w€U  w.  Jobmtmk,  108  X.  C. 
150;  Bottoms  v.  ^aboard  etc.  R.  R.  Co.^  109  N.  G.  72. 

Excavating  by  blasting  is  tme  of  the  approved  methods  tif 
oonstriicting  a  raflway,  and  the  prudent  use  of  such  an  agency 
ia  reiBOFiag  bavd  material  is  always  deemed  to  have  been  in 
eontemplation  when  the  danuig^  was  assessed  ferifae  right-of- 
way,  as  a  necessary  incident  to  the  privilege;  but  where 
damage  is  done  to  the  land  of  the  owner  adjacent  to  that 
witbdn  the  caademned  houodary.  if  it  result  from  maaa^ing 
er  handling  ezpkMBiFS  material  oareleasly,  or  aBBkiUAtlly,  or 
from  the  nnnecessary  t»e  of  such  as  is  ao  powerful  that  the 
injury  might  be  expected  to  follow  as  a  natural  or  probable 
oonsequence,  (lie  corporation  is  answefable  ia  a  new  action:  1 
Wood's  Railway  Law,  6S4,  and  note;  Sabin  ▼•  VtrmoM  sfe.  &  HL 
Co.,  K  Vt  868;  St.  P^t/er  t.  rkmmm,  68  W.  Y.  416;  IT  Am. 
Rep.  2S8;  BeUinger  y.  JVew  feHfe  etc  R.  R.  Co.,  23  N.  Y.  47; 
Losee  t.  fitKr&anffn,  51  N.  Y.  476;  10  Am.  Rep.  628;  Hteg  ▼. 
LUht,  60  N.  Y.  679;  86  Am.  Rep.  654;  O.B.4:L.  Ry  Oe.  w. 
BngUe,  9  Col.  644;  Jfimfer  v.  Penren,  197  'Mass.  481;  84  Am. 
Rep.  428;  Dod^  t.  CommietUnen^  8  Met  880;  2  Shearman  and 
Redfield  on  Negligence,  sec.  717.    Where  there  is  teatimony 
tsading  to  shaw  that  injunas  done  to  the  acQaoeat  land,  ar  the 
buildings  on  it,  were  due  to  the  use  of  unsafe  or  unnecessariif 
violent  explosive  material,  or  wtfe  caused  by  the  carefess 


ManagHnenfe  of  the  watarial^i  Wk  cooMaoct  msoi  amd  ftU»  mot 
Itaadict(87'ra<laiic6|;it  u  &s  the  jfury  ta  find  tlw^  £ftat8»  vvon 
wkiab  tfae  ^aestiooi  of  iM^Jig^oei^  cUq^nda  WbeiO' »  bmasm 
buAft  i*  kiUed  on  ia^udrad  ht  hia*  dwelUng  oa  kiff  own  Und.  bgr 
a.  Uatt  OB  tha*  ri^iitof  wajjr;  eondonuiod.  ocii.of  tli»  aftfuo'  traet^ 
in.  addUiott  to  paaaing  upoiv  iha  qvaflbioBS<  whather  i)«opar 
matorial  wsa  uiad.  and  handled  m4h  8kiU,(tba  taatiaMoy  mi^ 
maka  it  matarial.  tat  the  juvj'to.  detaFjaina  whaidftar  tha  a^nta 
of  tha  aarporaAion  had^  beani  aAaoatmned  to  giyf%  tha  ioj^arad 
Qart^  a  aigasl.  hefbra.  ig^ting  tha  powder;,  and^  if  bo^,  whatfaar 
flnah^nofticaiwafrgivaa  ba£apa.tiia  axploaioa.  whiah.  cauaad  tha 
yalfLfjiz,  HiiMti  ^^  Richmand  eU.  R.-  JEL.  €o^  lOa  Nv  C.  4fl3^,.  26 
Aia..aL  Rap.  &81;  2  Wood's  Railway  Law^  1313^  and  Bota&{ 
S;iB8Bnu  ^  ^^  Cahny-etc.  R.  R.  Coij  la  Allan,  SOS;  87  Am. 
UwL.  M4;  Nswaonr  v^  N&w.  York.  4tc.  iL  R.  Coi,  29  N.  Y.  333} 
Sigmuar  ¥b  IllinaU  etc  R,  R,  Co,y.  2d  Iowa,  6&;,  LcuigfUk  v.  Raiir 
^oad^ 3  Ank  and  Eiig.  Railroad. Ga8ea>.365i  Whttiaa  oorpora* 
tioDy.  bj^  babituallj  giving  aoma  warning  o£  approaching  dan- 
ger,, whattiec  from  poaaing  trains  or  axpactad  ezplosiona^ 
induaea  the  publio  to  act  upon  the  idea  that  thai  usual  signal 
miU.  bar  giv^n  at  the-  aecuatomad  tiina^  the.  failure  to  meet  this 
jpatand  nobural.  expeclaiion^  which,  haa  arisaa  from  obaerva^ 
tioa  oC  tha  cnatom  o£  the  company's'  agents,  will  Bobject  tha 
GorpocatioQ  to  liability  for  an  injjiiry  infiicted  oa  one  who 
pata  himaelf.  ia  daogpv  because  ha  ia  misled  by  such,  omissionc 
HiahU^  ¥.  Riehmoni,  eic.  R.  R.  Co.,,  109  N*  G.  473;  26-  Am.  St 
Rep..  SSI';:  2  Wood's^  Railway  Law,  1313,  and  note  3«  Indeed^ 
atkB  deciaioa  o£  the-  eoact  of  appeala  o£  Ne.w  York  imposed 
npoQi  tha^  corpooationi.  in  aases^  like  tdiaX  at  bar,  tha  duty  of 
either  adopting  some;  means-  for  preventing  projectiles^  from, 
beifig^throwiasorafl  to  subject' a*  person  to  danger  in  his  own; 
house  or  yaid^or  of  givin:g  him  peraonal  and  timely  notice  so 
that  hO'  nmy  escapes  SL  PeUr  y^  D&nisan,  5S  N.  Y.  416;  17 
Ami  Rep.  2fiS.  The  application  of  the  principle  that  we  h&va 
stated  to  tha  facta  of  this  ease,  will  enable  ua  wi4;hout>  diffi^ 
auUytoidtaposerof  most  of  the  exceptiona  relied  oaand  set 
•utin  the  fonmal  assignment  of  enron 

We  db  not  think  that  the^  privilege  of  throwing  stones^ 
tfiiDui^  the^airtwoi hundred  or  more  yards  and  beyond  tha 
8ight.af'way;  ao;a8ito  endanger  the  lives  of  theownera  of  ad* 
^MBaentland  and  of  the  membera  of  their  &4nilieSv  when  engaged^ 
ha  theiit  domestic:  dutieS'in  and  around  their  dweliingrhouse, 
paaaaa^with  the;  right  o£  way  as  asta  neceaaary  incident  to  the 
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Mtement    **  In  determining  what  is  the  duty,  the  fiulore  in 
which  conetitutes  negligence,  regard  is  to  be  had  to  the  growth 
of  science  and  the  improvements  in  the  arts  which  take  place 
from  generation  to  generation,  and  many  acts  or  omissiozia 
are  now  evidence  of  carelessness  which  a  few  years  ago  would 
not  have  been  culpable  at  all,  as  many  acts  are  now  oonsistani 
with  great  care  and  skill  which  in  a  few  years  will  be  consid- 
ered the  height  of  imprudence'':  1  Shearman  and  Redfield 
on  Negligence,  sea  12.    The  supreme  court  of  Michigan  held, 
where  one  was  passing  along  a  public  road  and  was  injured 
by  a  blast  in  a  mine  on  land  adjacent  to  the  road,  it  was  negli- 
gence in  the  owner  not  to  cover  the  mine  so  as  to  protect  tmv^ 
elers  from   missiles  thrown  up  by  the  explosive  material: 
BeaueJuimp  v.  Saginaw  Min.  Co*,  50  Mich.  163;  45  Am.  Repi 
80,    The  defendants  introduced  as  a  witness  an  acknowledged 
expert  (one  Oleves),  who  was  a  civil  engineer.    He  testified 
that  on  ordinary  railroad  work  in  the  country,  and  remote 
from  dwellings,  it  was  not  customary  to  cover  blastSi  but  when 
blasting  was  done  near  a  city  or  a  dwelling-house,  that  a  cov- 
ering could  be  made  of  green  hides  or  timber  so  as  to  break 
the  force  of  the  projectiles  or  prevent  their  going  so  far  as  to 
subject  persons  passing  along  the  streets  or  in  their  own  yards 
or  houses  to  danger.    There  was  evidence  tending  to  show 
that  stones  had  been  thrown  into  the  intestate's  yard  by  pre- 
vious blasts  at  the  same  place,  and  that  the  plaintiff,  his  wife^ 
having  received  warning,  had  been  compelled  to  gather  her 
children  to  the  house  to  get  them  out  of  danger.    If  the  de- 
fendant or  his  employees  did  not  know  that  the  missiles  had 
been  thrown  to  such  a  distance,  they  ought,  in  the  exercise  ot 
ordinary  care,  to  have  known  it  if  they  were  subjecting  the 
intestate  and  his  family  to  danger,  and  to  have  taken  proper 
precaution  to  guard  against  it    Indeed,  their  own  testimony 
tended  to  show  such  knowledge,  since  some  of  defendant's 
witnesses  testified  to  having  given,  or  heard  warning  given  by 
others,  to  intestate's  family  by  calling  out  ''Fire."    At  any 
rate,  persons  using  such  an  infiammable  and  powerful  instm* 
mentality  are  charged  with  knowledge  of  any  fact  in  reference 
to  its  actual  effect  that  they  could  by  reasonable  diligence 
have  ascertained.    Knowing,  then,  that  previous  blasts  had 
endangered  the  persons  of  intestate,  his  wife  and  children,  if 
the  explosion  occurred  in  a  shaft  or  in  a  deep  cut  so  situated 
that  covering  could  be  easily  constructed  out  of  timbers  or 
hides  so  as  to  protect  intestate  against  the  danger,  it  was  the 


Bepl  1892.]    BuLCKWKUi  t.  Ltnohbubo  sto.  B.  R.  Ca     791 

duty  of  the  defendant  to  have  provided  anoh  Btructure.  If  it 
was  not  practicable  at  any  cost  reasonably  commensurate 
with  the  nature  of  the  work  to  prevent  the  projectiles  from 
being  thrown  into  intestate's  yard,  then  it  was  incumbent  on 
defendant  to  see  that  intestate  and  his  family  had  actual  and 
timely  notice  of  impending  danger  before  igniting  the  fuse. 
The  supreme  court  of  Massachusetts  held  that  where  a  con* 
tractor  (like  Moorman  &  Co.  in  this  case)  caused  stones  to  be 
throvrui  by  blasting,  upon  a  building  in  process  of  construc- 
tion, he  was  liable  to  respond  in  damages  not  only  for  the  in- 
jury done  to  the  building  by  the  falling  stones,  but  for  loss  of 
time  of  the  workman  in  putting  it  up,  when,  in  consequence 
of  actual  notice,  they  went  into  a  place  of  safety  till  the  dan- 
ger was  over:  Hunter  v.  Farrefij  127  Mass.  481;  34  Am.  Rep. 
423. 

We  concur  with  the  judge  below  in  the  opinion  that  if  the 
defendant  contractor,  or  his  agent  in  charge  of  the  work,  knew, 
or  could  by  reasonable  diligence  have  known,  that  the  stones 
thrown  out  by  his  blasts  had  been  falling  on  or  aiiound  the 
dwelling  of  intestate  so  as  to  imperil  the  safety  of  the  family 
engaged  in  their  ordinary  household  work,  it  was  his  duty  to 
have  protected  them  by  constructing  a  covering,  if  his  work 
was  in  such  a  depression  that  he  could  erect  barriers  at  rea- 
sonable cost»  and  thereby  obviate  the  danger;  but  if  the  costs 
of  such  coverings  would  have  been  so  great  as  to  consume  all 
or  more  than  all  of  the  profit  he  would  otherwise  have  derived 
from  performing  his  work  under  the  contract,  we  think  that 
in  any  event  he  could  not  escape  the  duty  devolving  upon 
him  so  soon  as  he  had  knowledge,  or  ought  to  have  known,  of 
the  danger,  of  giving  actual  warning  to  those  who  were  in 
periL  When  it  was  shown  that  the  family  of  the  intestate 
were  exposed  to  such  danger  from  the  blast,  and  that  defend- 
ants, in  the  exercise  of  reasonable  diligence,  ought  to  have 
known  that  fact,  it  was  incumbent  on  them,  if  they  would 
relieve  themselves  from  responsibility,  to  show  that  they  had 
provided  the  covering  or  given  the  warning,  or  that  the  negli- 
gent conduct  of  plainti£f 's  intestate  was  the  proximate  cause 
of  the  injury. 

As  the  judge  below  left  the  liability  of  the  defendant  de- 
pendent upon  actual  knowledge  of  the  danger,  before  the  duty 
of  constructing  a  covering  or  giving  warning  would  arise,  the 
defendant  has  no  reason  to  complain  of  the  legal  propositions 
laid  down  by  him.    Nor  can  he  assign  as  error  the  fact  that  the 


7<82    Blags wsLL.  t&  LxMOBBaaa  bsg;.  R.  K.  Ca.  [Nl  Gkrolimi^ 


j^d|;e  etmhodiedi  in  histohasgaf  aa^an^aibBlrafGt.pi»|io^ 
ifr  kooiNi  M;  tiia*^  rjila  of  the  prudent  man^'^ia  mflponaa  to  aoi 
iacompliauoa  with  a.  lequastGDntained  in  bothioiaaflflfl^  thrao 
anoLnine^.ofi  hisipragreff  tor  inairactions^  eepeciaUy^ii^ny  ioiaps* 
cific  instruationa  given  afWwards^.heiGorreotij^appliQQLtbelair 
of  negiigence  and  contribatory  negligence  to  tiia  fhcts  o£  this 
oaee  as  a  giiida  to/  tha  jucy  in  their.  deUbeEattons.    I£  thft  plain- 
tiffs intestate  had-  semained  inihiaryard^or  at  his  welL^^ea  he 
HHM-  engaged  ia  his  ocdinary  wonkf^inateadvof.  going  behind  the 
oorner  of-  the.house,  the  negliganceof  the  defiradanty.whioh,  lu^* 
der.  instruotion  of  the  GOiirb,.waa  ta  be-considiendd  as  &  cai)8e<»f 
injury-  only  on  conditionrof  his  failucatO'enect  a  coveriog^  if 
practioable)  oraiaJI  events  to  give  warning  of  the  dangra,  would 
have  been  the- proximate  cande  of  the  injury.    Therjuiy  wem 
instructed  in  effect  that  they  should  respond  "No"  to  the  iaflroe 
involving  defendant's  negligence,  unless-  they  found  he  had 
£ailed  in  his  duty  as  to  erecting  a  covering  or  giving,  warnings 
and  if  they  so  responded  to  that  issue,  it  would  be  unneceasory 
to  consider  the  other  issues,  so  that  they  could  not  reach  the 
second  issue  till  they  had  found  that  **  plaintiff's  inteatato  was 
killed  by  the  wrongful-  act  or  negligence  of  Mioorman  &  Co«, 
evinced  in  the  omission,  when  it  was  practicable  to.  do  sq«  at 
seasonable  coat,,  to  erect  a  covering  or  to  give  timely  notice." 
There  wasconflioting  evidence  as  to  the  giving  of  actual  warier 
ing  as  the  intestate's  wife  testified  that  "  nobody  hallooed  at 
all/'  while  two  of  the  defendant's  witnesses  testified  aa^to/no* 
tic&     Contradictory  statements,  if  mada  by  her,  went,  to  the 
jury  as  bearing  upon  hec  credibility,  of  which  they  were  the 
sole  judse&     After  finding  that  the  defendant  waa-iui fault. in 
not  giving  timely  notice  or  failing  to  construct  a^  covering,  the 
intestate  would  not  be  culpable  if  he  remained  in  tiie  open 
jiard  without  warning.    So  we  fail  to  see  how,  a&er  passing 
upon  the  first  issue,  it  was  material  to.  consider  whether  the 
intestate  took  refuge  behind  the  house  or  not;  but  the  j.urj 
evidently  reached  the  conclusion  that  ha  did,  and  that  it  was 
ft  safe  place.    We  do  not  think  that,  intestate  wa8>  bound  to 
find  an  absolutely  safe  place.    He,,  at  moat^  was  expected  in 
the  hurry  of  the  moment  and  when  in  peril,  brought  about  faf 
defendant's  negligence,  to  have  made  aur effort  to  protect  him- 
self, and  like  a  passenger  who  errs  in  jadgpent  in  aft^lfing 
safety  in  case  of  derailment  of  a  train,  ha  was  not  culpable  if 
ha  made  a  mistake:  2  Wood's  Railway.  Lain,  1141iy  lli4S„notBfr 
If  the  judge  left  questions  to  the  jury  that  were  not  propeiilf 
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within  their  pnmiiaei,  tha  defaadani  oair  aorigp  it.  ar  error 
only  on  condition  that  be  shows  that  he  was  thereby  injured, 
and  that  he  cannot  do  in  this  case. 

The  rob  fan  (felaiminingr  the  annmntrof  diiniagasan  which 
he  mfintionvLthftnetr  earnings^  with  healiii,.babitB,  etc.,  asifao^ 
tors  in'  makingr  the  eatimate,  was  not  erroneoua,  aa  far  asii* 
went^  andi  there  wbsd  no  aach  failure:  to  comply  with  the  rat* 
qneata  as  (to  famish  ground,  for  complaint. 

It  was  nofe  errac  to  gjira  a^summary  of  the  contentions  oni 
lioth  aides;  non  was iterror  tb  mention  thefactof  kiilingtaai 
titeipointof  di^iaiiure  in  enumerating  plaintiff's  contention^ 
and:  inr  giving;  a  summary*  of  the  testimony  Belied  on  by  him:: 
fltoe^v.  Ba^,  104  N.  a  800. 

UpomafviBWof'  all  theiexoi^itibns]  relied. on^  we* think  thai 
there  was  no  errorof  which  the  de£atnd^t;  could  jjistly  oom^ 
plotn;. 

No  error.  ^__^ 

NaoLioBVom; — IirjoBi!  Oavwud  vr  Buunmot  See  Bqmk  ▼.  DomM,A 
Wash. 436;  Zl  AiiL,SL.Bo{k.  9  »6,  and. notewith  the  oasea diiioaising  the  rab* 
j^  oollected;  8L  Peter  y.  DenUon,  fiS  N.  T.  416;  17  Am.  Bep.  258,  and  ex. 
tended  note  in  which  the  dtity  to  give  notice  of 'a  blant-it  discassed.  See  aleo 
wCaoded note-to iTttyr.  a»AiiMr(7or,  51  Am.  Deo.  283. 
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[ni  N<nm  Cahouiia^  ur.] 

ltejHnunLCciMPi«av>--VQn)iBia9i«ATioii  jibto  BsPbiTiiia  MnsAon* 
A.  stipnlatioiL  oontained  in  m  form  used  by  a  telegraph  company  in  ita 
bnainees  opOTationa  to  the  effect  that  it  will  not  be  responsible  in  dam- 
.  ages  for  mistakes  or  delays  in  transmitting  nnrepeated  messages,  is  void' 
as  against  pnblio  policy,  and  the  further  stipulation  that  the  company 
will  bo  liable  only  im  at  llmitod  anumnt  for  sncfa  mistakeo  or  delays  in 
reafieet.ta  repeated  messages,  ia  void  for  the  same  reasoxL 

TKLioBAia  GoMPAiiixa — DAMAoxa  FOR  NBaLiaB!<cx  IN  Failino  to  Trans- 
mit OB  DsLiYSR  Fropbblt.  —  When  a  contract  to  transmit  and  de- 
livers- telegrsphio  message  exists,  a  f ailnre^  to  perform  the  undertaktng- 
ia •either  ozoohiIiIo  or  negligent^  witboot  regard  to  any  degree  ol  negli*. 
geBO%  and  if  negligenty  the  party  injured  is  entitled  to  damages,  not. 
Acoording.  to  the  degree  of  negligence,  bnt  in  proportion  to  hia  injury, 
nnlesa  it  la  a. case  in  which  punitive  damages  may  be  allowed^ 

nLBQBAFff  C6]lPAinSB-~P0WSR   TO    StTPCI/AT*  AOAINaT    LlABILITT   TOll- 

Vmauamxaai  —  Tho^nile  tfaoft  na  one  oan  provide  by  contract  againal! 
lialnlityv  forr  non^ig^aoein  8nJ^  degree^  applies  aa  well,  to  telegraph  oom«. 
paniee  aa  ta  other  corf^rationatand  persons. 
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/•  W.  and  A,  W.  Oraham^  for  the  appellanti. 
John  Devereux^  Jr^  for  the  respondent. 

MagRab,  J.  The  plaintiffs  were  damaged  by*  the  negG* 
gence  of  defendant's  agent  in  substituting  the  words  '*  forty- 
seven "  in  the  message  as  delivered  for ''  twentynseven "  in 
the  message  sent,  by  reason  whereof  the  plaintiffs'  tobaooo 
was  sold  for  a  price  less  than  it  would  otherwise  have  bronght 
on  the  market  The  message  was  written  on  the  blank  fur- 
nished by  the  Western  Union  Telegraph  Company,  with  the 
well  known  stipulation  upon  it  that  the  company  would  not 
be  liable  for  damages  caused  by  mistakes  or  delays,  unless 
repeated.  This  message  was  delivered  to  and  sent  by  the 
agent  of  the  defendant,  the  Postal  Telegraph  Company;  but 
we  prefer  to  treat  the  question  presented  as  if  there  were  but 
a  single  and  controlling  point  involved,  and  to  this  we  address 
ourselves. 

It  was  not  ordered  by  the  sender  to  be  repeated,  and  was 
therefore  what  is  known  as  an  unrepeated  message.     Upon 
the  admissions  in  the  pleadings,  and  the  verdict  in  response 
to  the  issues  fixing  the  value  of  the  tobacco  at  the  time  of  the 
sale,  the  plaintiffs  moved  for  judgment  in  their  favor  for  the 
difference  between  the  sum  actually  received  by  them  and 
the  value  of  the  tobacco.    His  honor,  in  accordance  with  the 
decision  in  Lassiter  y.  Western  Union  Tel.  Co.^  89  N.  C.  834, 
denied  the  plaintiffs'  demand,  and  signed  judgment  in  favor 
of  the  plaintiffs  for  the  sum  paid  by  the  sender  to  the  defend- 
ant for  the  transmission  of  the  message.    The  plaintiffs  ap- 
pealed, and  this  brings  up  again  the  question  whether  the 
stipulation  upon  the  back  of  the  blank,  and  made  part  of  the 
contract,  as  before  referred  to,  is  valid  and  binding  upon  the 
parties. 

It  was  held  by  a  divided  court  in  LaMiUr  v.  Western  Union 
Tel.  Co.j  89  N.  C.  834,  that  a  stipulation  contained  in  a  form 
used  by  a  telegraph  company  in  its  business  operations,  to 
the  effect  that  it  will  not  be  responsible  for  mistakes  in  trans- 
mitting unrepeated  messages,  is  a  reasonable  one,  and  will  be 
enforced  by  the  courts.  Lassiter's  was  the  first  case  which 
came  before  this  court  involving  a  construction  of  the  said 
stipulation  and  its  effects  upon  the  rights  and  liabilities  of 
the  parties  thereto.  This  court,  recognizing  the  persuasive 
authority  of  the  courts  of  last  resort  in  other  states,  adopted 
the  views  expressed  in  a  majority  of  the  cases  which  had 
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been  dedded,  although  eyen  then  there  were  very  respectable 
authorities  to  the  contrary.  Since  this  decision  was  made, 
there  has  been  much  discussiony  and  many  and  conflicting 
adjudications  upon  the  same  qaestion  have  been  made  in 
other  courts;  and  we  are  induced  to  review  the  opinion  here- 
tofore announced  by  this  court 

It  was  early  held  that  telegraph  companies  were  not  com* 
mon  carriers,  and  therefore  not  insurers,  but  that  there  was 
an  analogy  between  the  duties  and  responsibilities  of  these 
transmitters,  for  reward,  of  messages,  and  those  of  carriers  of 
goods  for  hire,  and  that  the  former  were,  like  the  latter,  held 
to  a  high  degree  of  diligence  in  the  conduct  of  their  business: 
Thompson  on  Blectricity,  sec.  137,  and  note. 

When  the  art  of  telegraphy  was  yet  in  its  infancy,  when  its 
operators  were  untrained,  its  appliances  crude,  and  its  efforts 
tentative,  it  would  have  been  unreasonable  to  require  that 
skill  which  would  be  demanded  in  a  more  advanced  stage 
when,  with  practiced  operators  and  perfected  machines,  the 
system  had  become  an  indispensable  part  of  the  business  of 
the  world. 

The  condition  printed  as  a  part  of  the  contract  upon  the 
back  of  the  blank  upon  which  messages  were  written,  that  to 
ward  against  mistakes  and  delays  the  sender  of  a  message 
should  order  it  repeated  at  an  additional  charge  of  one  half 
the  regular  rates,  was  considered  not  so  much  a  stipulation 
against  negligence,  as  a  reasonable  precaution  in  order  to 
procure  accuracy  in  the  transmission  of  messages  by  means 
of  the  electric  current  It  was  then  that  by  the  fancied  anal- 
ogy between  this  system  and  the  business  of  the  common 
carrier  the  courts  came  to  use  the  terms  which  had  been  used 
with  regard  to  the  latter,  and  to  bold  that  the  telegraph  com- 
panies might,  on  account  of  the  novelty  of  their  operation, 
provide  against  negligence  on  the  part  of  their  employees,  or 
by  reason  of  imperfections  in  their  instruments,  by  means  of 
which  negligence  or  imperfections  mistakes  and  delays  were 
permitted  to  occur  in  the  transmission  of  messages.  The 
then  recognized  distinction  between  what  was  called  gross 
and  ordinary  or  slight  negligence  was  invoked,  and  it  was 
held  that  while  for  ordinary  or  slight  negligence  they  would 
not  be  responsible,  yet  they  would  be  held  to  account  for  gross 
or  willful  negligence. 

But  negligence  is  the  failure  to  exercise  that  care  which, 
under  the  circumstances  of  the  case,  a  prudent  man  ought  to 
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QBSi.    Tbane  oar  ImiiQ  tk^reeft  ia  nagligflBfiir  ia  tbik 
In  aaceBtorninfr  what  damBgea-  magr  be  aflrantedi  a^Hm^ 
fiir  haparp  iyreBaon  o£  iiegitgviioe^  fih»  qnastion.  fbeth^ii   ii 
waff  gproas  or  ordinary  mojr  deteriuiiiei  mi  to  imimlihwjar'acia» 
penaataii]r  damagw;;  w  wheM  fha  dofttrino  of  oomparvlfva 
negligence  is  recognized,  it  maijrbe  neceaaagy  todigtingniwil 
betweeoi  degraea;:  biKt  wteoer  tharo  ia  $i  Gonteact  lo  traornnft  a 
mesaBgft  for  cawBiidy.  a  fiulctre  tiai  paEfornni  tbai  undertaking:  is 
either  esn]aBbI»  or  nsf^igani;:  if  negUgBuiy  tiia*  paity  injunad 
thereby  taentidsd  to  hia  damagea,  notaeoordiBf  tatfaetdaipjoa 
of  negiigenoa;  at  aill^  but  iin  prnpoFtion  to  hia.  injiiry,  aalmia  it 
be  a  case  in  whiohi  paoatijva  damage:  iai  adiaivwL    I^  am  ai» 
count  of  an  electrioal  diaturbanoe:  in  the;  ata«>qihen^.  a;  mea- 
aege  eonld  noti  be-aBot,  aor  that  there  waw  delaijr9.Qr  it  oauld 
not  be  butimpairfectly  amt^.aa  that  woida*  were  dnippad,  oar  if 
from  anyotheir  canaa,  not  to>  be  provided  agaiuat  with  the  ap^ 
pliancee  affordBob  by  aeience  and  by  at  reaaonahla  foresi^izt^ 
there  waa  a.  failure  to  comply  with  the  eoniraot,  these:  wane 
mattera'  prodded  flsr  by  huw,  aod  not  Deeeaaary  to  be  atipi& 
lated  against  in  the  contract. 

The  old  prinoiple  tha-t  one  cannot  proTida  hy  contaact 
against,  liability  for  negUgeoee^.  applies,  to  every  apeciee  and 
degree  of  negligence  or  tort:.  Gooley  on  TortSv.6S7.  In  i^xaaiiftar 
V.  Weabtm  Union  TeL  Co.,.  89;  Nu  G.  334^.  thia^  exemption  ftaok 
liability  *^i8  not  extended  to  acta  of  omiaaioa  involving 
negligence,  bat  ia  confined  to  auch  aa  ane  iotsident  to  the 
vice,  and  which  may  occur  when  there  ia  btii  alight  cnlpabilitjf 
in  ita  officera  and  employeea." 

Jn^Pegram  v.  Weatem  Union  TsU  Co.j  97  N.  C«  57,  itia  aaid 
tiiat  the  stipulation  on  the  back  of  the  blatika  seatrainia^g  liai* 
bility  for  unrepeated  mesaagea  where*  the  complaint  ia  not  a 
miatalce  in  the  massage,,  but  for  delay  or  fiuilune  ini  delivery,  ia 
unreasonable  and  void..  In  Cannony.  WestenLUnian Til.  Qol^ 
100  N,  G.  300,  ti  Ami  St^  Riep.  5M),  the  doctrine*  in>  Laaaites'a 
case  is  affirmed,,  but  the  lasiguaga  of  the  opinion  in  FFaitonv 
Union  Td.  Co.  v.  iZaU,.  124  U.  S.  444^  is> quoted  with  approval;; 
^  Of  couise-  where  the  negligence  of  the  telegraph  company^ 
consists,  not  in  delaying  the  transmission  ofi  tfaos  mesaage,  bnt 
in  transmitting  a  message  erroneously,,  ao  aa  to:  mialead  tt.a 
party  to  whom  it.  is  addressed,  and  om  the  faith. o£  whieh  ha 
acts  in  the  purchase  or  sale  of  property,  the  aQtuidiloafl^»haeed 
upon  changea  in  market  valu^  are  clearly 'naihia  thandafor 
estimating  damaoas*" 
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Ifa  IftwnpBcm  V.  We$km  Unvm  TA.  tfe.,  107  TT.  'C.  449,  re- 
*fing  *tbiit  this  ir^pu'lHfion,  «b  farr  «s  delay  is  "ooncemed,  is 
Ld,'a€«ift>tiB  mCiiDa'ted  *a0  to  ^  vftlidity  at  aFl,  «nd  'it  k 
^ll»nly  «fnA  tfaoo^  bo^  necessary  ^to  i>e  declared  in  the  d«» 
^cinontrpon  the 'point  7n vol ved  inthat'c«8e,'**The  tdofb  seoeiyt 
^nsew,  feanded  trpon  the  jnore  thorough  inyestigation  snd 
fkoQght  given  to  the  subject,  arre  to  the  effecft  'that  «ny  etipn- 
Vatiem  'restrioting  the  liability  of  the  'telegrapfti  company  for 
TVDgHgenoe/eyen  'astto  mie^akes  in  transmission,  is  yoid/'  We 
Tcffer 'to  the  'cases  trom  other  states  'cited  in  thetopinion  jnst 
dT^erred  to:  fiWiisT.  We$HrA  Union  Tel.  'Co., '61  ¥t.  461;  16 
9Lm.  at.  <Rep.  917*;  Ay&r'W.  We^wnUnwn  Td.  Co.,  79  Me.  4^; 
9.  ^ni.  "St.  Hcfp.  353* 

We  lauve  come  to  ^e  condlosion,  after  a  natural  liesHation, 
to  overrule  a  decision  of  a  majority  of  this  court  announced 
'by  the  fortner  Teiy  learned  cfhhrf  justice,  that  the  true  princi- 
'jfle  is  that  telegrap^h  coorpanies  are  corporations  erected  for 
41to  pifbfio  %enefit,  .endowed  with  special  privileges,  such  as 
the  right  of  eminent  domain,  performing  the  most  important 
functions  of  commerce,  and  in  oases  where  celerity  and  dis- 
patch are  necessary,  taking  the  place  of  the  postal  service, 
]£hal  at  least  ordinary  skill  and  diligence  are  required  of  them., 
And  that  puUie  tpolioy  iochids  they  .should  .be  (protected  from 
iMifaiHty  iat  'danuige  by  veason  of  any  degree  of  negligence: 
€h^y  on  ^Communications  hj  Tcflegraph,  sec.  46,  «nd  cases 
there  cited;   Thompson  on  Electricity,  sees.  23Q,  236,  and 
Ji0te. 

As  Ibe  avt  <of  telegraphy  has  now  Attadned  such  high  effi- 
xmaoy  there  is  less  reason  wiiy  any  rule  of  safeguard  to  the 
pifblio  interest  should  i}e  relaxed. 

llie  principles  of  the  law  are  always  the  same,  but  they 
eatend  .their  gra^p  and  take  in  the  necessity  for  those  new 
things  which  the  advance  in  science  and  art  provide  £or  the 
fnlblicfiafety  and  convenience,  and  require  them  to  be  used. 
!13ie  increasing  number  of  higher  courts,  both  state  and  fed- 
eral, with  vthfiir  ^ver  accumulating  decisions,  render  it  im- 
ppaotioable 'thai  we /should  cite>many  of  the  .authorities  l)earing 
•pon  the  «ubj«et  *we  have  under  consideration.  Most  of  them 
«re  referred  to  in  <Jray's  Communication  by  Telegraph,  o.  5; 
Thompson  ^m  Electricity,  cc.  6  and  8;  2  Harris  on  Damages 
by  Corporations,  sec.  869  et  seq. 

There  is  an  additional  proviso  in  the  printed  endorsement 
upon  the  telegraphic  message  blank  to  that  which  we  have 
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juBt  oonsldered:  '*Nor  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non^delivery  of  any  repeated  mea* 
sage,  beyond  fifty  times  the  sam  received  for  sending  the 
same,  unless  specially  insured/'  The  reasons  which  hav« 
brought  us  to  the  conclusion  that  the  condition  we  have 
already  considered  is  void  will  apply  with  equal  force  to  the 
one  now  presented.  ^*  The  precept  of  public  policy  which,  on 
the  ground  of  the  inequality  of  the  parties,  the  compulsion  of 
the  employer  and  the  duties  of  a  telegraph  company  to- 
wards the  public,  dictates  the  invalidity  of  a  stipulation 
limiting  the  liability  of  a  telegraph  company  to  nothing 
beyond  the  price  paid  for  transmission,  must  equally  deny 
validity  to  a  stipulation  limiting  the  liability  of  a  telegraph 
company  to  fifty  times  that  price  ":  Gray  on  Communication 
by  Telegraph,  sec.  51. 

There  is  error.  Upon  the  admissions  and  the  verdict  judg- 
ment should  be  rendered  in  favor  of  the  plaintiffs  and  against 
the  defendant  for  the  sum  claimed  in  the  judgment  presented 
by  them  as  set  out  in  the  record. 

Judgment  reversed. 


Tblsoraph  Oompaniis—  RiGirLAnoini  as  to  Rbpiatdto  MnaAon.  —  ▲ 
ttipulation  in  the  printed  bUnki  uaed  by  a  telegraph  company  exampting  II 
from  liability  for  iti  negligence  in  the  transmiesion  of  nnrepeated  menagaa 
beyond  the  price  of  sending  the  same  ie  unreasonable  and  rmd  as  agatnai 
public  policy:  GUIU  r.  Weslem  Unhn  TeU  Co.,  61  Vt:  461;  16  Am.  St,  R«p. 
917,  and  note;  note  to  Pepper  ▼.  Telegraph  Co,,  10  Am.  St  Rep.  711;  fTes^ 
em  Union  Tel  Co,  r.  Crall,  36  Kan.  679;  6  Am.  St  Rep.  796,  and  note;  A^er 
▼.  Weetem  Cnkm  Tek  Co.,  79  Me.  498;  1  Am.  St  Rep.  353,  and  note.  Tlie 
contrary  doctrine  seems  to  prerail  in  the  following  cases:  WeeUm  Unkm  TA 
Co,  ▼.  Stevenwn,  128  Pa.  St  442;  16  Am.  St  Rep.  667;  Tobin  r.  WeaUm 
Union  Tel  Co,,  146  Pa.  St  876;  28  Am,  St  Rep.  802.  If  the  importanoe  6t 
a  message  does  not  appear  on  its  face,  in  the  absence  of  gross  and  inexeae* 
able  neglect  on  the  part  of  the  company,  it  will  not  be  liable  for  an  error  in 
transmission  where  the  message  is  unrepeated:  Camum  t.  WeeUm  Unkm  TeL 
Co,,  100  N.  0.  800;  6  Am.  St  Rep.  690. 

Tblsgraph  Companixs — PowsB  TO  Stipulatb  AGAnrn  Lubiutt  ior 
Nboliosnoi.  — A  telegraph  company  cannot  by  any  contract  not  fair,  Just^ 
and  reasonable,  if  at  all,  limit  its  liability  for  damages  caused  by  its  negli* 
gence  in  the  transmission  of  messages:  Pepper  t.  Tekgrapk  Co,,  87  Tann. 
654;  10  Am.  St  Rep.  699,  and  particularly  note  in  whioh  the  oases  are  col- 
lected; note  to  Western  Unhn  Tel  Co,  t.  Muf\ford,  10  Am.  St  Repw  eSi; 
Harhneee  ▼.  Wesiern  Union  Tel  Co.,  78  Iowa,  190;  6  Am.  St  Rep.  672^  and 
note;  SnM  t.  WeaUm  Union  Tel  Co,,  83  Ky.  104;  4  Am.  St  Rep.  lS6b  and 

note.    BmilaoPearaaar.  Weetem  Union  Tel  Co.,  \2iV.Y.2S6;%l  Am,  Bk 
Rep.  681^  and  note. 
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Mabtin  t^.  Goods. 

[Ul  Vcaeat  OnoLniA,  2M.) 

JvBiBDXonoH — Twn  ov.  —  Th«  aggregate  mm  danuuidtd  la  good  faltb  It 
the  test  of  jmifldiotioo,  thoagh  made  ap  of  Mrenl  eanaot  of  aoiioii. 

JOBisDicxnoH—  Whbv  NOV  OmriDi.  —When  the  ram  demanded  in  good 
&ith  ie  redaced  under  the  jorisdiettonal  limit  by  failure  of  proof  or  bjr 
raitaiaiog  a  demnrrer  to  any  part  thereof  or  to  aome  of  the  eanaes  of 
notion,  the  Jnriediction  is  not  thereby  onated  nnlees  there  is  a  miijoinder 
of  partiea.  If  there  is  simply  a  misjoinder  of  caasee  of  action  the  oonri 
should  order  the  action  divided,  and  not  dismissed. 

PUUDiNO  AND  pRAcnos — DisoBSTioif  ov  GoiTBT.  — The  oourt  has  a  rights 
cai  men  motu,  to  direct  that  the  pleadings  shall  be  made  more  ezplioiti 
as  that  all  of  a  will  instead  of  one  clause  thereof  shall  be  stated. 

Wills — CoKSTRUorioit  of  Clausb  im.  —  A  clause  in  a  will  stating  that  "  my 
mother  is  to  have  $160  out  of  my  estate  annually  as  long  as  she  liTes, 
and  that  she  remain  with  my  wife  during  the  remainder  of  her  life^" 
imposee  no  charge  upon  the  testator's  estate  for  the  board  of  his  mother. 

Action  against  Mary  F.  (Joode,  administratrix,  to  recover 
an  annuity  of  $150  charged  against  her  testator's  estate,  and 
also  to  recover  the  farther  sum  of  $359.46,  the  value  of  board 
which  she  refused  to  furnish  and  for  which  it  was  alleged  she 
was  liable  under  the  following  clause  of  her  testator's  will  set 
out  in  the  complaint:  ^'My  mother,  Letitia  Bdwards,  is  to 
have  $160  out  of  my  estate  annually  as  long  as  she  lives,  and 
that  she  remain  with  my  wife,  Mary  F.  Parker,  daring  the 
remainder  of  her  life."  Judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

W.  TP.  Peebles  and  Son^  for  the  appellant 

S.  B.  Peebles^  for  the  respondent. 

.  Clabk,  J.  It  is  the  sum  demanded  in  good  faith  which  is 
the  test  of  jurisdiction:  Gonst.,ArtIV.,  sec.  27;  The  Code,  seo« 
884.  Though  there  may  be  several  caases  of  action,  each  of 
which  is  for  less  than  two  hundred  dollars,  if  the  aggregate 
demand  is  for  more  than  two  hundred  dollars,  the  saperior 
court  has  jurisdiction  whenever  the  causes  of  action  are  such 
as  can  be  joined  in  the  same  action:  Stale  v.  RoberU^  108 
N.  0. 174;  Moore  v.  NowelX,  94  N.  G.  265;  Bstee's  Code  Plead- 
ing, sec.  1609. 

Should  the  sum^lemanded  be  reduced  under  two  hundred 
dollars  by  failure  of  proof,  or  by  sustaining  a  demurrer  to  any 
part  thereof^  or  to  some  of  the  caases  of  action,  the  jarisdic« 
tioQ  would  not  thereby  be  ousted:  Uery  v.  Suii^  91  N.  C.  406| 
414;  BrxckeU  v.  Bell,  84  N.  C.  82,  except  when  the  sum  de- 
manded is  so  palpably  in  bad  faith  as  to  amount  to  a  fraud 
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on  the  Jurisdiction:  Wueman  7.  WiiheroWy  90  N.  C.  140;  or 
where  there  is  a  nrisjoinder  dF  pai^ieB:  Witchell  y.  MitcheUj  96 
N.  G.  14.  If  there  is  simply  a  misjoinder  of  causes  of  action, 
the Jud^  should  order  the  action  divided,notjdi8niisaed:  The 
Code,  aeo.  27^;  -SirM  v.  J^Jb,  M  M.  €.605;  fineh  «.  dSoafar- 
'viUe,  85  V.  ^0.  205;  (Bodgmw.  WUnmigton  $!».  R.  E.Oa.,  105 
N.  C.  170. 

In  the  present  case  there  are  two  causes  of  action  alleged 
against  the  defendant  as  ad minktratrix  e.  L*a^on»ja[  $3S9,4&t 
iandvanother  of  4160,  both  tbeaving  interest  from  dales  "set  mJt 
Both  are  alleged  spjecifioally  in  the  complaiot  as  lialrflifies  to 
be  satisfied  "  out  of  the  estate  "  of  the  testator.  There  was 
.on  the  laoa  of  .the  jcomplaiat  Jio  mi^oindar  of  paKtia^,  and 
there  was  terror  in  dismissing  *tfae  action. 

if  the  court  'b^low  was  correct  in  holding  'tfatft  "tize  first 
oauae  of  action  'was  mot  a  valid  chax^  againat  Hbod  aalate, 
and  should  imore  properly  hs^e  been  sued  ^or  againat  Ab 
defendant  {personally,  :Slill  that  would  -not  mafae  ii  m  foaoB  of 
misloindfir.  Thece^wonld  :bB  saimplya  fniliira  as  toia  paKtiof 
plaintiff's  demand. 

It  ntay  be  there  was  delefiti;?B  pleading  in  Jittempting  to  ob- 
^tain  the  construction  of  a  mill  with  so  amall  a  partitheieof  ndt 
out.  In  such  .cases  much  oftentdepends  .upon  &%  ooniBat,  and 
all  the  will,  or  att  least  all  material  parts,Bhould  be  jqipendad 
to  the  complaint  as  an  exhibit,  unless  setoot  intberbodyiif 
the  complaint.  It  is  iprobably.a  case  where  the  court  below 
$x  mero  moiu  should  have  directed  the  pleadings  to  be  made 
more  explicit  under  the  Code,  sec.  261:  Turner  v.  Cuthrell^ 
04  m.  C.  239;  UcKinwm  tv.  Mtlvtosh^  98  K  G.  '89b;  ifioe  v. 
Browu,  104  jr.  G.  385. 

As  it  may  avoid  :tiie  neosesBity  of  anotlmr  appeal,  ^e  mS 
aay,  howevec,  thatif  the  'onHy  olauae  of  ithe  will  bearing  c^on 
the  subject  is  section  4,  wiiidi  ds  set  ont  in  the  oompIahit|*WBS 
aoncur  wiith  liis  honor  l>elow  ^hat  there  iwas  no  change  iiii« 
posed  by  the  will  upon  -tiie  testator^  estate  for  thelboazdaif 
his  mother.  "Wliether  the  wife,  by  taking  benefit  under  the 
will,  has  taken  it  cum  oner$^  so  as  to  be  chargeable  individn- 
ally  with  the  mother's  board,  is  a  question  not  matorial  in 
this  action. 

Tlw  judgment  of  dieroisBal  must  be  set  aside,  and  tbe  eaas 
femanded  to  .the  superior  court,  that  the  oomiplaint  may  te 
refonmed  in  accordance  with  this  opinion. 
Becvereed. 
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>av  Amrarr.  —  Tks  mtftaal  aiooaat  in  wufa'f — y  irtermiiiet 
orer  th«  eanae:  ^Mcfjt  ▼•  Stddani,  ISl  IncL  597;  «XMitt  «b 
TV»p»  qfSuUhan^  130  Ind.  574.  An  ftotioa  OMisr  b«  maintained  ia  the  elroait 
or  coanty  coart  on  leTeral  notes,  the  aggregate  amount  of  which  exoeeda 
■am  neoeMaiy  to  giro  eooh  courto  jarisdictioo,  although  the  amonnt  of 
noteisiBMiffiaeot  to oonte  jnnadaetienx  NnhMfBimkr.  HtmUmH^ 
ft  Tofg.  10A|  95  Am.  Deew  S57|  »*«zteoded  note  to  Aty.  atmmtgi  21  Anu 
St.  Rep.  517. 

JiTRisDiariov  HOT  OosriD,  wnzr.— a  ease  ehoald  not  be  dismissed  for 
want  of  jurisdiction  where  an  action  in  OMumpsU  on  the  common  counts  is  in 
good  fnth  brought  in  the  county  oonrt^  the  plaintiff  believing  that  he  had  a 
▼alid  elaim  for  two  hnndrsd  dollars,  bat  an  error  in  one  of  hie  bills  is  din* 
covered  which  rednoes  his  elaim  below  that  amonnt:  SeoiLw.  Moore^  41  Vt.. 
203;  98  Am.  Dec  581,  and  note. 


TlNSLBY   V.    HoSKINa 

[Ul  NOBXH  Cjoouita,  SM.] 

KBaoTiABUi  Ixor&UMSNis — Costs  ov  CoLLionoN.  —  A  stipulation  in  a  note 
that  in  case  it  is  collected  by  "  legal  process,  the  nsual  collection  fee  shall 
be  due  and  payable  therewith,"  is  contrary  to  public  policy,  and  void. 

X.  M.  Scottj  for  the  appellant. 

/.  A,  Barrinyer^  for  the  respondent.. 

Shxphbrd,  C.  J.  The  defendant  executed  to  the  plaintiff 
a  proinissory  note  for  the  sura  of  $146.35,  payable  on  the  1st 
of  July,  1889,  "with  legal  interest  from  maturity,"  and  it  wa» 
stipulated  therein  "  that  in  case  this  note  is  collected  by  legal 
process,  the  usual  collection  fee  shall  be  due  and  payable 
therewith." 

The  sole  question  presented  for  review  is  whether  such  a 
stipulation  ia  valid  and  enforceable.  The  point  has  never 
been  passed  upon  by  this  court,  and  there  is  some  conflict  of 
judicial  decisions  upon  the  subject  in  oUier  states.  We  think, 
howeveTi  that  the  ruling  of  his  honor  is  sustained  by  the 
better  reasoning,  aa  well  as  by  a  decided  preponderance  of  au«» 
thoriiy.  In  MiardianUf  NaL  Bank  y.  Sevier^  14  Fed.  Bep.  6ft2; 
it  is  deola^ed  tliat ''  such,  a  provision  is  a  stipulation  for  a 
penalty  or  forfeiture,  tends  to  the  oppression  of  the  debtor  and 
to  encourage  litigation,  is  a  cover  for  usury,  is  without  any 
valid  consideration  to  support  it,  contrary  to  public  policyi 
and  Tdtd."  To  tiie  same  effect  are  the  eases  of  Myer  v.  J7(ni, 
48  Mich.  M7;  2»  Am.  Rep.  553;  Toole  v.  SUphen^  4  Leigh, 
681;  Boour^r.  Anderson^  42  Ark.  167;  Shelton  v.  (7iH,  11  Ohio* 
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417;  MaHin  t.  Tru$Ue$  etc.,  13  Ohio,  250;  Dom  ▼.  UpcZUv,  11 
Neb.  95. 

In  Bullocl  ▼.  Taylor,  89  Mich.  137,  88  Am.  Rep.  356,  Jx» 
tice  Cooley  UBes  the  following  veiy  forcible  language:  '^A 
■tipulation  for  soch  a  penalty,  we  think,  must  be  held  Toid. 
It  is  opixMed  to  the  policy  of  our  laws  concerning  attorney^ 
fees,  and  it  is  susceptible  of  being  made  the  instrament  of  the 
most  grievoas  wrong  and  oppression.  It  wonid  be  idle  to 
limit  interest  to  a  certain  rate,  if  under  another  name  forfeit- 
ure may  be  imposed  to  an  amount  without  limit.  The  pro?i- 
sion  in  those  notes  is  as  much  void  as  if  it  would  have  been, 
had  it  called  the  sum  unpaid  by  its  true  name  of  forfeiture  or 
penalty." 

In  Wiihertpoon  ▼.  IftiMelman,  14  Bush.  214;  29  Am.  Bepi 
404,  the  agreement  was  to  pay  a  reasonable  attorney's  fee  in 
the  event  of  the  note  being  '*  collected  by  suit."  The  court 
placed  its  refusal  to  enforce  such  contracts  upon  the  ground 
that  *'  they  are  not  only  in  the  nature  of  penalties,  but  that 
they  are  contrary  to  public  policy  and  tend  to  encourage  liti- 
gation.'* 

A  discriminating  writer  in  the  American  Law  Review  (Na 
14,  page  858)  remarks:  '^  It  seems  to  us  to  be  more  consistent 
with  public  policy  to  consider  such  agreements  as  absolutely 
void.  They  can  readily  be  used  to  cover  usurious  agreements, 
and  excessive  exactions  may  be  under  the  guise  of  an  atkv- 
ney's  fee." 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments  (voL  1, 
sec.  62a),  expresses  the  opinion  that,  '*  unless  there  be  some 
statute  under  which  such  stipulations  are  permissive,  it  cer- 
tainly tends  to  the  oppression  of  debtors  to  sanction  their 
incorporation  in  commercial  instruments',  and  they  are,  there- 
fore, against  the  policy  of  the  law,  and  void." 

In  consideration  of  the  foregoing  authorities,  and  in  view 
of  the  serious  evils  that  may  result  from  such  an  innovation, 
we  are  of  the  opinion  that  stipulations  like  the  one  now  sued 
upon,  when  incorporated  into  obligations  of  this  particular 
character,  are  against  public  policy  and  therafbre  invalid. 

Judgment  affirmed. 

MacRab,  J.,  dissents. 


Kbootiabli  iNSTBiniBiiTs— Stifvlatiors  nr  la  to  TftH  foa  OouaonoKi 
A  tiipiilatioii  in  a  lull  of  exchange  that  the  putiee  will  pay  all  alUitMj% 
feei  in  oeae  of  a  aoit  on  the  paper,  entitles  the  holder  to  reeovtr  for  auh 
leee  in  an  aetion  to  enforce  the  payment  of  the  biUi  Amft  v.  Fwqim^  11  lleni 
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S85;  S8  Am.  8k  Bepw  461,  and  note;  but  in  FbrU  Nat  Bank  r.  BabcoA,  M 
CuL  96^  S8  Am.  St.  Bap.  04,  it  wm  hald  that  nioh  a  ttipolatioii  would 
reader  a  negotiabU  nota  payable  to  order  non-Degotiablei  and  aee  note  t« 
this  caae  in  whioh  the  anthoritiet  are  ooUeoted.  Sot  alio  oxtoadod  note  to 
WUUngom  t.  JffMMteMb  29  An.  Bap.  406L 


FfiBNOH  V.  Mutual  Rbsbrvb  Fund  Lifb  Ass^n. 

[Ul  NOBTB  CABOUVA,  WL] 

ham  IvsuBAVoi— CdvRBuonoH  of  Cohditios  n  Poliot.— When  out 
who  haa  hia  life  inanred  allowa  hii  polioy  to  lapoe  and  the  inanranoe 
oompany  reinstatea  him  by  aooepting  payment.of  baok  does  upon  oon* 
dition  that  he  ia  of  "temperate  habita,  in  good  health  then  and  for 
twelve  montha  past^  and  free  from  all  diaeaae,  infirmly,  or  woaknesa**! 
a  flight  and  temporary  iUneaa  within  the  year  preyiona  to  hia  rein* 
atatoment^  whioh  does  not  render  him  nninanrable  and  from  whioh  he 
haa  entirely  reeovered  at  the  time  of  hia  reinatatement^  doea  not  riolate 
■noh  oondition  nor  vitiate  hia  inaoranco. 

Action  on  a  policy  of  life  insaranoe.  Duval  French  in* 
■nred  hia  life  in  favor  of  the  plaintiff.  He  allowed  his  polioy 
to  lapse  for  non-payment  of  dues,  bat  was  reinstated  by  the 
defendant  association  npon  the  payment  of  back  dueSi  and 
upon  condition:  ''1.  That  said  member  is  now  living  and  of 
temperate  habits,  and  is  now,  and  has  been  during  the  past 
twelve  months  in  continuous  good  health  and  free  from  all 
disease,  infirmity  or  weakness;  otherwise  said  payment  and 
this  receipt  and  said  policy  shall  be  null  and  void,  and  the 
■urn  paid  hereon  shall  be  subject  to  the  order  of  the  within 
named  person.  2.  The  receipt  and  the  acceptance  of  the 
within  [sum  by  the  association  shall  not  be  held  to  waive 
forfeiture  or  expiration  of  membership,  or  to  reinstate  mem* 
bership,  or  to  create  any  liability  on  the  part  of  the  associa* 
tion  under  said  polioy,  except  upon  fulfillment  of  the  first 
oondition  of  this  receipt."  While  the  policy  was  lapsed  and 
before  the  receipt  for  reinstatement  was  given  the  assured  had 
been  slightly  unwell  but  had  entirely  recovered.  He  died 
about  six  months  after  such  receipt  was  given.  The  defend* 
ant  association  maintained  that  such  illness  was  in  violation 
of  the  oondition  in  the  receipt  and  vitiated  the  policy. 

Judgment  for  the  plaintiff  and  defendant  appealed* 

John  IF.  HiMdaUf  for  the  appellant 
nomas  W.  Strange^  for  the  respondent 
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CuLBx;  J.  We  think  the  iostructioa  of  bis  honor  was  oor* 
reok  The  reaBonable  coastroctioa  to  be  put  upoa  the  agree- 
nieiU  of  the  partiea,  as  eExpreafled  in  the  ooodittoiie  printed 
upon  the  reinstatemeat  reoeipt,  was  not  that  anj  iUnesa, 
however  slight  or  insignificant,  within  the  preceding  twelve 
months,  shotdd  vitiate  the  reinstatement.  It  could  mean  no 
more  than  that  if  there  had  been  such  illness  or  impairment 
of  health  that  the  assured  would  not  have  been  received  if  he 
had  been  an  original  applicant  for  insurance,  the  reinatate- 
ment  was  void.  The  company  could  not  have  intended  to  put 
Itself  in  a  better  condition,  or  the  defendant  in  a  worse  one, 
than  that  Had  the  policy  been  maintained  in  force,  impair- 
ment of  health  would  not  give  the  company  a  right  to  cancel 
it;  as  it  had  lapsed,  the  company  in  efifect  says  to  the  aesured 
that  it  will  reinstate  him  upon  payment  of  unpaid  dues,  pro- 
vided he  is  in  unimpaired  health  and  would  be  insurable  as  a 
new  risk.  The  language  of  the  condition  is,  if  the  assured  is 
of  temperate  habits,  and  is  now  and  *'  has  been  during  the 
past  twelve  months  in  continuous  good  health  and  free  from 
all  disease,  infirmity,  or  weakness."  The  issue  presents  the 
question,  if  there  had  been  a  compliance  with  that  condition. 
The  court  below  told  the  jury  that  if  the  assured,  during  the 
twelve  months  prior  to  the  reinstatement,  had  suffered  no 
illness  "  except  of  a  temporary  nature  and  not  severe  in  its 
character,  which  did  not  render  him  uninsurable,  which  indi- 
cated no  vice  in  his  constitution,  and  from  which  he  had  en- 
tirely recovered  at  the  time  of  making  the  payment,^  this  was 
a  compliance  with  the  condition  [of  the  receipt.  The  jury 
found  the  fact  so  to  be.  Upon  such  finding  the  plaintiff 
should  be  entitled  to  recover  the  amount  due  by  the  terms  of 
the  policy  of  insurance.  The  simple  question  is  as  to  the 
construction  to  be  placed  upon  the  condition.  No  aid  can  be 
drawn  from  decisions  in  cases  more  or  less  similar  in  other 
states.  Certainly  a  slight  illness  did  not  come  within  the 
terms  quoted.  The  line  must  be  drawn  somewhere.  We 
think  that  indicated  in  the  charge  a  jost  one. 

No  error. 

MacRax,  J.|  dissents. 

IifsvBAiiea— lava^  BaaieB  «p  Waxumtv  er  Good  Hbawb— Wkit 
MM  VOT  Amoukt  TO.— The  term  "eonnd  health,'*  when  need  in  ^estioot 
in  applieationa  for  life  inranmee^  aeeaa  a  itaie  of  beeUh  free  horn  any 
diaeaae  or  ailmeat  that  a&ota  the  general  ■oondnese  of  the  ayatem  w&nomtAjf 
and  not  a  temporary  indiepoeition  which  doea  not  tend  to  weaken  or  nndoi^ 


Sept  1892.]    ATLAimo  Ezpbsbs  Co.  v.  Railboad  Go.       806 

miniB  Hm  conititntion  of  the  assured:  Brown  r,  MeiropolUan  lAft  In$.  Coc^  65 
Mieh.  806;  8  Am.  St.  Rep.  894;  Bcmerqfl  y,  Homt  Ben.  Au*n,  120  N.  T.  14| 
extended  note  to  Maine  Ben.  Ast^n  ▼.  Parkin  10  Am.  St  Rep.  24%  defining 
good  heeltii;  extended  note  to  (hnUnenikd  lJf%  Am.  C^  t.  Yymg,  %  Am.  8k 
Repu  634^  dieoneang  tlM  inralidity  of  life  iaenrmnoe  policies  owimg  to  ilw 
•xietoaoe  of  dmeeee  affeetiag  the  applioant. 


Atlantio  Express  Company  u  Wilmington  and 

Weldon  Bailroad  Company. 

»  [HI  J^OBIH  CaBOLDU,  468.] 

Q4RBTIBS  — RlQTTLATION  OF  FbBIGHTS  AND  FaRBS  »  OoNSTITUTIOlf  AL  LaW. 

The  legislature  has  authority  to  delegate  power  to  a  commission  to  pro- 
ride  reasonable  rales  and  regnlations  in  respect  to  fixing  reasonable  • 
freight  and  passenger  tariffs  by  railroads  and  other  common  carriers,  to 
preyent  unjust  diaorimioations  and  preferences,  and  to  regnlato  other 
mattors  pertaining  to  transportotion  within  the  stato,  subject  to*  the 
right  of  appeal  to  the  courts. 

CofliiriruTioMAL  Law — Railroad  CoHMissiotr — Judicial  Powsrs  of.  — -  A 
state  to  creating  a  railroad  commission,  with  power  to  prescribe  rules  for 
the  regulation  of  freighta  and  fares  within  the  stete,  may  confer  judicial 
powers  upon  it  and  define  ite  jurisdiction  so  long  as  such  jurisdiction  is 
inferior  to  that  of  the  supreme  court;  nor  is  the  stetute  void  for  failing 
to  provide  in  deteil  methods  of  procedure.  Such  details  may  be  sup* 
plied  by  the  commission  under  the  inherent  power  of  every  oonrt  of 
record  to  make  suoh  rules,  not  inconsistent  with  law,  as  are  necessary  to 
the  exercise  of  the  powers  conferred. 

CoHflnrnrnoivAL  Law — Railroad  GoMiiiasioif  —  Enforcxmbnt  of  Pbk* 
ALTT  for  ViOLATioir  OF  RuLBS.  —  A  Statute  gitring  power  to  a  railroad 
oommission  to  prescribe  rules  and  regulations  aa  to  freighte  and  fares, 
and  providing  that  npon  the  failure  of  any  railroad  company  to  make 
fnll  recompense  for  a  violation  thereof,  the  coaimission  may  proceed  in 
the  courts  after  notice  to  enforce  the  penalties  prescribed  for  a  violation 
of  such  mles,  is  valid,  although  it  fails  to  provide  in  detail  the  method 
of  prooednre. 

Railroadb  —  DuGRiiair ATioM  Bbtwbbn  Ezfrbss  Oomfamibs.  —  A  railroad 
company  cannot  be  compelled  to  furnish  express  facilities  to  a  special 
express  company  to  conduct  an  express  business  over  ite  road  the  same 
as  it  provides  for  itself  or  affords  to  some  special  express  company,  when 
it  affords  express  liacilities  for  all  matter  offered,  has  not  held  itself  oal 
•■  a  oommoo  oamer  of  express  oompanies,  and  is  not  oompelled  by  spe« 
oial  stotnte.  In  suoh  case  ite  refusal  to  carry  a  special  express  company 
over  ite  read  is  not  a  violation  of  a  railroad  commission's  rule  that  *'  no 
railroad  company  shall,  by  reason  of  any  contract  with  any  express  or 
otiier  eompany,  decline  or  refuse  to  aot  as  a  common  carrier  to  transport 
•oy  artieisB  proper  to  be  transported  by  the  train  for  whieh  it  is  ofiEsred.** 

0.  H.  Ouion  and  W.  W.  Clarl,  for  the  plaintiff. 

A.  W.  Haywood  and  F.  H.  Bwhu^  for  the  respondent. 
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Shxphsbd,  C.  X  Althongb  we  are  of  the  opinion^  for  the 
reasons  hereinafter  statedi  that  the  particular  relief  asked  for 
in  this  proceeding  is  not  authorised  by  the  provisions  of  what 
'is  known  as  the  ^*  railroad-  commission  act/'  still  we  do  not 
feel  at  liberty  to  ignore  the  important  question  of  jurisdiction 
suggested  in  the  answers  of  the  defendants  and  the  arguments 
of  counsel.  The  question  is  a  serious  one,  and  involves  in  a 
great  measure  the  efficiency  of  the  legislation  designed  for  the 
**  supervision  *'  of  railroad  companies  and  other  common  car* 
riers  in  respect  to  the  fixing  of  reasonable  freight  and  passen- 
ger tariffs,  the  prevention  of  unjust  discriminations  and  pref- 
erences, and  the  regulation  of  other  matters  pertiAning  to 
transportation  within  the  state  in  which  the  public  is  deeply 
interested.  That  the  legislature  has  the  authority  to  provide 
reasonable  rules  and  regulations  for  the  effectuating  of  such 
purposes,  is  too  well  settled  to  admit  of  discussion:  Durham 
etc.  R.  R.  Co.  Y.  Richmond  etc.  R.  R.  Co.,  104  N.  G.  673;  Chir 
eago  etc.  R.  R.  Co.  v.  lowa^  94  U.  S.  155;  Railroad  Co.  v.  Rich- 
mondf  19  Wall.  584;  and  it  is  equally  well  settled  that  in 
delegating  such  authority  to  a  commission  it  does  not  tran- 
scend its  constitutional  powers:  Stone  v.  Farmer'e  etc,  Tnui 
Co.f  116  U.  S.  807;  19  Am.  A  Eng.  Bncy.  of  Laws,  686,  and 
the  numerous  authorities  cited  in  the  notes.  ^'  The  difference 
between  the  power  to  pass  a  law  and  the  power  to  adopt  rules 
and  regulations  to  carry  into  effect  a  law  already  passed  is 
apparent  and  great,  and  this  we  understand  to  be  the  distinc- 
tion recognized  strikingly  by  all  the  courts  as  the  truo  rule  in 
determining  whether  or  not  in  such  cases  a  legislative  power 
is  granted.  The  former  would  be  nnconstitutional,  whilst  the 
latter  would  not:  Georgia  R.  R.  etc.  Co.  v.  Smithy  70  Oa.  694. 

A  careful  scrutiny  of  the  act  of  assembly  constituting  a 
^'railroad  commission"  (Acts  1891,  c.  820)  fails  to  disclose 
a  purpose  to  confer  upon  that  body  anything  in  the  nature  of 
legislative  power.  The  act,  among  other  things,  denounces 
excessive  charges,  unjust  discriminations,  and  preferences  as 
unlawful,  and  invests  the  commission  with  authority  to  "makt 
such  just  and  reasonable  rules  and  regulations  as  may  be  ne- 
cessary for  preventing"  the  same,  the  reasonableness  and 
legality  of  such  rules  and  regulations  being  reviewable  by  the 
courts.  This  power,  as  we  have  just  seen,  may  be  delegated 
to  a  commission,  and  any  objection  on  that  ground  is  there- 
fore untenable. 

It  is  insisted,  however,  that  the  commission  has  no  jurisdic- 
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ticm  to  entertain  and  pass  upon  complaints  made  in  respect 
to  the  violation  of  the  provisions  of  section  4,  and  perhaps 
other  sections  of  said  act.  That  section  declares  that  all  un« 
jost  discriminations  and  preferences  shall  be  unlawful,  and  it 
is  urged  that  the  only  remedy  provided  against  its  infraction  is 
by  indictment,  to  be  prosecuted  in  a  court  of  competent  juris- 
diction. It  is  very  plain  to  us  that  the  contention  is  without 
foundation,  as  in  section  5  the  authority  of  the  commission  to 
make  rules  and  regulations  for  the  prevention  of  these  very 
acts  is  expressly  conferred.  The  subjects  embraced  in  section 
4  are  perhaps  the  most  important  that  are  confided  to  the  reg- 
ulation of  the  commission,  and  without  reference  to  the  plain 
language  of  the  act,  it  is  hardly  to  be  supposed  that  the  legis- 
lature intended  to  insert  therein  a  merely  penal  provision 
entirely  independent  of  and  unconnected  with  the  duties  im- 
posed upon  that  body. 

Neither  is  there  any  force  in  the  argument  that  the  legisla- 
ture  cannot  confer  judicial  powers  upon  the  commission,  as 
the  constitution  (article  4,  section  2)  expressly  authorizes  the 
establishment  of  such  courts  inferior  to  the  supreme  court  as 
the  legislature  may  deem  proper;  and  it  is  to  be  observed  that 
the  commission  has  been  '*  created  and  constituted  a  court  of 
record,"  with  all  the  *'  powers  and  jurisdiction  of  a  court  of 
general  jurisdiction  as  to  all  subjects  embraced  in  the  act 
creating''  the  same:  Acts  1891,  c.  498. 

Whether  a  court,  having  no  power  to  enforce  its  judgments, 
fulfills  the  definition  of  a  court  of  record  and  of  general  juris- 
diction, is  unnecessary  to  be  considered.  It  is  sufficient  to 
say  that  the  legislature  has  the  authority  to  establish  courts 
inferior  to  the  supreme  court,  and  to  ''allot  and  distribute" 
its  jurisdiction  ''as  it  may  deem  proper":  Const.,  art.  4,  sec 
12.  The  question,  then,  is  simply  whether  the  power  to  hear 
and  determine  complaints  of  this  character  has  been  con- 
ferred, and  this  is  easily  solved  by  a  perusal  of  section  10 
of  the  said  act,  which  is  as  follows:  "  That  if  any  railroad 
company  doing  business  in  this  state  by  its  agent  or  em- 
ployees shall  be  guilty  of  a  violation  of  the  rules  and  regula- 
tions provided  and  prescribed  by  said  commissioners,  and  if, 
after  due  notice  of  such  violation  given  to  the  principal  officer 
thereof,  •  #  •  •  ample  and  full  recompense  for  the  wrong  or 
injury  done  thereby  to  any  person  or  corporation,  as  may  be 
directed  by  said  commissioners,  shall  not  be  made  within 
thirty  days  from  the  time  of  such  notice,  such  company  shall 
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imnir  a  penaUjr  for  eAch  offense  of  not  lees  than  fifty  dollaia 
nor  more  than  Atb  Uiousand  doUars,  to  be  fixed  by  the  jndge 
of  the  coart  in  which  nich  action  shall  be  tdfid.  An  aetkm  lor 
the  recovery  of  each  penalties  shall  lie  in  any  oeuniy  of  the 
state  where  such  violation  has  occnrred  or  wrong  has  been 
perpetrated,  and  shall  be  in  the  name  of  the  state  of  North 
Carolina.  The  commissioners  shall  institute  such  action 
through  the  attorney*general  or  solicitor  «f  the  judicial  dia- 
trict  in  which  the  violation  has  occurred,"  etc. 

It  must  be  noted  that  the  present  proceeding  is  not  an  ao- 
tion  instituted  by  the  commissioners  for  the  enforcennent  of 
penalties;  nor  is  it,  as  suggested,  an  ordinary  civil  action  fon 
the  recovery  of  damages  as  is  provided  in  section  11  of  the 
act.  It  is  brought  for  the  purpose  of  seeking  'lample  and  fnli 
recompense  "  for  the  alleged  ^'  wrong  and  injury "  done  the 
complainant  The  act  looks  beyond  the  mere  infliction  <rf  a 
penalty  for  the  violation  of  a  rule  or  regulation,  and  evidently 
provides  for  specific  redress  in  the  premises.  This  redreos  is 
to  be  ^'  directed  by  said  commissioners ''  upon  due  notice  to 
the  party  complained  of,  and  it  is  difficult  to  understand  how 
the  proper  measure  of  relief  can  be  ascertained  except  by  ex- 
amination of  testimony.  The  necessary  conclusion,  therefore, 
must  be  that  the  commission  has  the  authority  to  hear  and 
determine  all  matters  that  are  embraced  within  that  part  of 
the  said  section  to  which  we  have  referred. 

No  summons  was  issued  in  the  present  proceeding,  as  in 
civil  actions,  but  upon  a  complaint  being  filed  the  defendants 
were  notified  to  "satisfy  the  complaint  or  answer  the  same,'' 
within  thirty  days.     After  hearing  the  testimony,  the  com- 
mission declared,  in  effect,  tiiat  the  rule  and  regulation  made 
pursuant  to  the  law  had  been  violated,  and  that ''  ample  and 
full  recompense  "  should  be  made  by  providing  the  complain- 
ant with  the  facilities  mentioned  in  the  order.     It  is  insisted 
that,  as  no  procedure  is  provided,  the  commission  has   no 
authority  to  make  an  order  of  this  character.     It  is  true  that 
no  particular  rules  of  practice  are  prescribed,  but  the  power 
to  rehear  and  determine  upon  notice  is,  as  we  have  seen,  ex- 
pressly  given,  and  all  necessary  means  are  provided  for  the 
conducting  of  any  inquiry  which  it  is  the  duty  of  the  com* 
mission  to  make.     Provision  is  made  for  tiie  service  of  notioes^ 
the  attendance  of  witnesses,  and  the  punisfameniof  eontempAii 
and  the  rules  of  evidence  are  declared  to  be  the  sama  aa  in 
eivil  actions.    It  is  also  provided  that  these  may  t)t  an  afqpeal 
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*'aa  in  other  OMes  of  appeal"  firom  *^aU  decisioDS  or  detw- 
minatioDS  arising  under  the  operation  or  enibreement "  of  the 
act.  We  cannot  hold  thai,  with  all  of  these  facilities  provided 
by  law,  a  power  expresBly  granted  to  hear  and  determine  ifl 
to  be  denied  because  the  particular  form  of  the  complaint,  or 
the  manner  in  which  the  proceeding  is  to  be  entitled,  or  some 
Ckther  immaterial  matter  of  detail,  is  not  particularly  pre* 
scribed.  Besides,  such  details  may  well  be  supplied  by  the 
oommission  under  the  inherent  power  of  every  court  of  record 
to  make  such  rules,  not  inconsistent  with  the  law,  as  are  ne* 
cessary  to  the  exercise  of  the  powers  conferred  upon  them: 
4  Am.  &  Sng.  Ency.  of  Law,  450,  and  cases  cited. 

It  must  be  admitted,  however,  that  in  many  respects  the 
act  is  singularly  obscure  and  confused.  It  bears  the  impress 
of  hasty  legislation,  and  seems  to  be  composed  of  parts  of 
otlier  acts  of  a  similar  character,  united  with  but  little  regard 
to  order  or  perspicuity.  Its  amendment,  in  many  particulars, 
may  well  be  considered  by  the  law-makers.  Among  its  de- 
lects we  find  the  strange  omission  of  any  provision  in  section 
10  as  to  the  effect  to  be  given  to  the  determination  of  the 
oommissioners,  in  an  action  brought  in  the  superior  court  for 
the  enforcement  of  the  penalties  prescribed.  Whether,  in  the 
absence  of  an  appeal,  such  a  determination  is  conclusive,  or 
whether  it  simply  amounts  to  a  prima  facie  case,  are  questions 
left  in  very  great  doubt.  This,  however,  cannot  affect  the  right 
to  hear  and  determine  what  recompense  shall  be  made  to  an 
injured  party.  The  power  is  expressly  conferred,  and  it  is  the 
duty  of  the  commission  in  all  proper  cases  to  exercise  it.  The 
effect  of  such  a  determination,  when  brought  before  the  courts, 
is  quite  another  thing.  We  are,  therefore,  of  the  opinion  that 
the  commission  has  ample  authority  to  entertain  and  pass 
upon  complaints  for  a  violation  of  any  rule  or  regulation  re-, 
peciing  tliMS  matters  embraced  within  section  4  of  the  said  act. 

2.  Having  disposed  of  the  question  of  jurisdiction,  we  will 
now  inquire  whether  the  present  complainant  is  entitled  to 
the  particular  relief  which  it  seeks  in  this  proceeding.  It 
must  be  borne  in  mind  in  considering  this  case  that  there  is 
DO  complaint  that  the  public — that  is,  the  demands  of  per^ 
sons  who  desire  to  ship  express  freight  —  are  not  fiilly  met 
and  supplied.  The  controversy  is  solely  between  the  respect* 
ivs  corporations,  and  the  real  question  is  not  whether  the 
defendant  raalmad  oonipanies  are  authorised  to  do  an  express 
Jor  themseiveSi  acMr  whether  they  must  carry  express 
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matter  for  the  public  oq  their  passenger  trains,  in  the  imme- 
diate charge  of  some  person  specially  appointed  for  that  par* 
pose,  nor  whether  they  shall  carry  express  freight  for  the 
complainant  company  as  they  carry  like  freight  for  the  gen- 
eral public,  but  whether  it  is  their  duty  to  furnish  the  com- 
plainant with  facilities  for  doing  an  express  business  upon 
their  roads,  the  same  in  all  respects  as  those  they  provide  for 
themselves,  or  afford  to  any  other  express  company.  That 
this  is  a  proper  statement  of  the  question  is  apparent  from 
the  application  of  the  complainant  and  ^e  findings  of  the 
commission.  It  distinctly  appears  that  the  complainant 
made  no  actual  tender  of  any  article  of  freight  to  be  trans- 
ported by  the  defendants,  but  that  it  demanded  "  rates  and 
facilities  for  conducting  an  express  business  over  their  roads 
in  this  state,''  and  that  each  of  the  defendants  *'  should  fiu> 
nish  it  with  a  car  or  carriage  over  its  respective  lines,  and 
rates  of  transportation  as  well  within  as  without  the  limits 
of  the  state  for  the  shipment  of  goods  within  the  scope  of  its 
organization."  It  is  not  insisted  that  the  defendants  have 
ever  held  themselves  out  as  common  carriers  of  express  com- 
panies;  ''  that  is  to  say,  as  common  carriers  of  common  car- 
riers''  (Express  Cases,  117  U.  S.  1);  and  the  chief  point  to  be 
determined  is  whether,  in  the  absence  of  such  a  usage,  the 
law  imposes  a  duty  of  that  character  upon  them.  It  is  con- 
tended that  such  a  duty  is  imposed  by  the  following  provision 
of  section  4  of  the  act  constituting  the  commission:  '^That  it 
shall  be  unlawful  for  any  common  carrier,  subject  to  the  pro- 
visions of  this  act,  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

We  are  of  the  opinion  that  the  foregoing  provision  does  not 
change  or  enlarge  the  common-law  duty  which  the  defendants 
owe  the  complainant.  That  constitutional  provisions  in  al- 
most the  same  language  have  been  construed  but  as  declara- 
tory of  the  common  law  is  shown  by  various  authorities. 

The  constitution  of  Colorado  declares  "  that  all  individuals, 
associations,  etc.,  shall  have  equal  rights  to  have  persons  and 
property  transported  over  any  railroad  in  this  state,  and  no 
undue  or  unreasonable  discrimination  shall  be  m^de  in  charges 
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or  fadliiieB  for  tranBportation  of  freight  or  passengerB  withiD 
the  state." 

The  constitutioQ  of  Kansas  proyides  ^  that  no  discrimina- 
tion in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  iudiyidualsy  and  no 
railroad  company  shall  make  any  discrimination  or  preference 
in  furnishing  cars  or  motive  power/' 

The  constitution  of  Arkansas  provides  ''that  all  individ- 
uals and  corporations  shall  have  equal  rights  to  have  persons 
and  property  transported  over  railroads,  •  •  •  •  and  no  un* 
due  or  unreasonable  discrimination  shall  be  made  in  charges 
or  facilities  in  transportation.'' 

The  constitution  of  Missouri  provides  ^  that  no  discrimini- 
tion  in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  or  in  favor 
of  either,  by  abatement,  drawback,  or  otherwise,  and  no  rail- 
road company  •  .  •  •  shall  make  any  preference  in  furnish- 
ing cars  or  motive  power." 

In  speaking  of  these  constitutional  provisions,  Waite,  C.  J., 
Bays:  ''These  provisions  impose  no  greater  obligations  than 
the  common  law  would  have  imposed  without  them  ":  Atchu 
mm  eUs.  R  R.  Co.  v.  Denver  etc,  R.  R.  Co.,  110  U.  S.  667.  This 
high  authority  settles  the  question  that  our  railroad  com  mis- 
sion act  does  not  extend  the  common-law  duty;  and  it  there- 
fore becomes  material  to  inquire  whether,  at  common  law,  the 
defendants  owed  the  complainant  the  duty  sought  to  be  im- 
posed in  this  proceeding. 

The  supreme  court  of  the  United  States,  in  the  express 
company  cases  (Express  Cases,  117  U.  8.  1),  has  answered 
the  question.  It  declares  that  "  in  the  absence  of  some  spe- 
cial statute,  there  is  no  law  which  requires  railroads  to  furnish 
express  facilities  to  all  express  companies  which  may  demand 
them."  It  must  be  noted  that  these  cases  came  from  the 
states  of  Colorado,  Kansas,  Arkansas,  and  Missouri;  and  it  is 
in  the  light  of  the  constitutional  provisions  above  quoted  that 
this  and  the  following  language  of  the  chief  justice  is  used: 
*'The  railroad  companies  perform  their  whole  duty  to  the 
public  at  large,  and  to  each  individual  when  it  affords  the 
public  all  reasonable  express  accomodation.  If  this  is  done, 
the  railroad  company  owes  no  duty  to  the  public  as  to  the 
particular  agencies  it  shall  select  for  that  purpose.  The  pub- 
lic requires  the  carriage,  but  the  company  may  choose  its  own 
appropriate  means  of  carriage,  always  provided  they  are  such 
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as  to  insare  reasonable  promptness  and  security.  •  •  •  •  "TIm 
constitution  and  laws  of  the  states  in  which  the  roads  are  sit- 
uated place  the  companies  that  own  and  operato  them  oo  the 
footing  of  common  carriers,  but  there  is  nothing  which,  in 
positive  terms,  requires  a  railroad  company  to  carry  all  the 
express  companies  in  the  way  that,  under  some  carcom- 
stances,  they  may  be  able,  without  inconvenience,  to  carry 

one  company In  some  of  the  states  statutes  have  been 

passed  which,  either  in  express  terms  or  by  judicial  interpr^ 
tation,  require  railroad  companies  to  furnish  equal  facilities 
to  all  express  companies,  as  in  Maine  and  New  Hampshire^ 
but  these  are  of  comparative  recent  origin,  and  thus  tsLt  seem 
not  to  have  been  generally  followed." 

In  view  of  the  foregoing  authorities,  we  are  of  the  opinloa 
that  so  mnch  of  the  order  of  the  commission  as  determines 
that  ^'  the  refusal  of  the  defendants  to  grant  to  the  plaintiff 
facilities  for  conducting  an  express  business  was  a  violataoo 
of  the  terms  of  said  act,"  is  not  warranted  by  the  statute  un- 
der consideration. 

The  judgment  of  the  commission,  however,  also  declares 
that  the  defendants  have  violated  rule  8  of  the  ^^regolatiocis 
concerning  freight  rates."    The  rule  is  as  follows:  — 

^No  railroad  company  shall,  by  reason  of  any  contract  with 
any  express  or  other  company,  decline  or  refuse  to  act  as  a 
common  carrier  to  transport  any  articles  proper  for  transpor* 
tation  by  the  train  for  which  it  is  offered." 

We  are  unable  to  see,  that  in  view  of  the  facts  found,  thero 
has  been  any  violation  of  this  rule.  No  duty  is  imposed  by 
the  rule  upon  any  railroad  company,  but  it  merely  prohibits 
the  refusal  to  perform  a  duty  by  reason  of  any  contract  with 
an  express  or  other  company.  We  have  seen  that  the  defend* 
ants  did  not  owe  any  duty  to  act  as  a  ^  common  carrier  of 
express  companies."  Had  they  owed  such  a  duty  we  are 
very  sure  that  they  could  not  have  avoided  its  performance 
because  of  their  having  made  an  exclusive  contract  with  the 
Southern  Express  Company.  We  do  not  think,  however,  that 
the  rule  applies  to  this  case.  The  defendants  have  not  refused 
to  act  as  a  common  carrier,  or  to  transport  any  article  ten- 
dered by  the  complainant.  They  have  refused  to  afford  it 
facilities  for  carrying  on  an  express*  business  upon  their  roads^ 
and  this  we  have  seen  they  had  a  right  to  do.  In  this  refusal 
they  were  not  guilty  of  making  any  discrimination  or  prefer- 
ence within  the  act  of  the  legislature.     As  we  have  seen,  the 
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•apvenM  ooart  of  the  United  State  has  said  that  they  are  under 
no  obligation  to  carry  another  company,  and  the  mere  fact 
that  they  are  carrying  another  company  does  not  amount  to 
an  unjust  or  unreasonable  preference.  It  is  the  duty  of  the 
defendants  to  carry  express  matter,  but  they  may  carry  it 
themselves  or  employ  competent  agencies  for  that  purpose: 
Express  Co.  Cases,  117  U.  8.  1-34;  29  Am.  and  Eng.  R.  R. 
Cases,  545,  and  the  authorities  cited  in  the  notes.  The  su« 
preme  court  of  the  United  States,  in  deciding  the  cases  just 
referred  to,  stated  that  ^'  railroad  companies  are  by  law  car- 
riers of  both  persons  and  property.  Passenger  trains  have 
from  the  beginning  been  provided  for  the  transportation  pri« 
marily  of  passengers  and  their  baggage.  This  must  be  done 
with  reasonable  promptness,  dispatch,  and  comfort  to  the 
passengers.  The  express  business  on  passenger  trains  is,  in 
a  degree,  subordinate  to  the  passenger  business,  and  it  is, 
consequently,  the  duty  of  a  railroad  company,  in  arranging 
for  the  express,  to  see  that  there  is  as  little  interference  as 
possible  with  the  wants  of  the  passengers.  This  implies  a 
special  understanding  and  agreement  as  to  the  amount  of  car 
space  that  will  be  afforded,  and  the  condition  on  which  it  will 
be  occupied.  The  space  that  can  be  given  to  the  express  bus- 
iness on  a  passenger  train  is  to  a  certain  extent  limited 

If  the  general  public  were  complaining  that  the  railroad  com- 
panies refused  to  carry  express  matter  themselves  on  their 
passenger  trains,  or  allow  it  to  be  carried  by  others,  different 
questions  would  be  presented."  The  same  remark  is  appli- 
cable if  the  agencies  adopted  by  the  railroads  (in  this  case 
the  Southern  Express  Company)  are  not  affording  the  public 
sufficient  facilities.  It  is  further  to  be  observed  that  the 
power  to  fix  rates  and  tariffs  for  such  agencies  is  conferred 
upon  the  commission  by  section  13  of  the  act.  We  will  also 
observe  that  if  the  defendants  had  held  themselves  out  as 
common  carriers  of  express  companies,  they  would  have  been 
guilty,  in  this  case,  of  discrimination,  or  the  giving  of  a  pref- 
erence, and,  therefore,  subject  to  the  regulation  of  the  commis- 
sion, had  that  body  declared  such  discrimination  or  preference 
under  the  circomstanees  to  have  been  ^^unjusf  or '^unrea- 
sonable.'' 

In  view  of  the  facts  found  by  the  commission,  and  of  the 
high  authority  we  have  cited,  we  are  of  the  opinion  that  the 
defendants  have  violated  no  duty  imposed  by  the  law.  If 
other  duiieo  are  to  be  imposed,  it  must  be  by  further  legisla- 
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tioQ,  and  not  by  the  oourts.  ^To  what  extent  it  most  coma^ 
if  it  comes  at  all  from  Congress^  and  to  what  extent  it  may 
conie  from  the  states,  are  questions  we  do  not  now  undertaloi 
to  decide;  but  that  it  most  come,  when  it  does  come,  from 
some  source  of  legislative  powery  we  do  not  doubt.  The  legia- 
lature  may  impose  a  duty,  and  when  imposed  it  will,  if  neces- 
sary, be  enforced  by  the  courts;-  but  unless  a  duty  has  been 
created,  either  by  usage  or  by  contract,  or  by  statute,  ths 
court  cannot  be  called  upon  to  give  it  effect ":  Waite,  C.  J.., 
117,  U-  8.  1-34, 
The  judgment  below  is  affirmed. 

Railboad  OomnssxoH — Powbb  of  LwnsLATums  to  CaiAra  —  Where  m 
•latiita  delegates  power  to  a  railroad  oommission  to  fix  just  and  xeaeooabla 
ratea  for  freight  and  paaaenger  tariff  to  be  obaerred  by  railroad  oompooic^ 
■nch  statote  is  not  roid  as  being  a  delegation  of  legislative  power:  lie  Whoarttr 
V.  Pensacola  ete.  i?.  iS.  Cb.,  24  Fla.  417;  12  Am.  St.  Bep.  220;  ^lorrt  v.  Pomo- 
eota  etc  B,  B,  Oo.t  ^  Fia.  617;  see  also  Woodri^r.  New  TaHtek^R,  &  Coi« 
69  Conn.  63. 

Express  Ck>ifPAMiES— DncRTMiicATiojr  bbtwhw  bt  RAnaoADs.  —  This 
qnestion  is  discussed  in  the  note  to  Root  v.  Long  leUuui  E,  R,  C(x,  11 
St.  Bep.  653,  664. 
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Mastib  and  Sebvant  —  DBriOTivB  Maohinbrt— BuRDBB  OF  Pboov.— 
In  an  aotion  by  a  servant  against  his  master  to  recorer  for  injuries  re* 
oeiyed  in  the  use  of  defective  machinery,  the  burden  of  proof  is  upon 
the  servant  to  show  that  the  machinery  was  defective,  that  such  defeett 
were  the  proximate  cause  of  his  injury,  and  that  the  master  had  knowl* 
edge,  or  might  by  the  exercise  of  ordinary  eare  have  had  knowledge  of 
such  defects. 

ILurriB  AND  Sbbvaitt  —  Oott  ab  to  Maokiitbbt  Fobnishbd.  -^  Although 
a  railway  company  need  not  furnish  machinery  of  the  very  best  kind,  or 
attach  appliances  of  the  latest  and  safest  kind  for  the  use  of  its  ■erraati^ 
still  it  is  negligent  if  it  uses  cart  or  engines  of  any  partionlar  pafttorm 
which  an  ordinary  inspection  would  show  to  be  defective. 

RAiLBOADS-^DBrBOTivB  Cabb  —  LiABiLiTT  OF  GoicPAHT.  —  WhoB  froighi- 
oars  are  obviously  so  defectively  made,  whether  fiy  a  failure  to  attaeh 
bumpers  at  all  or  to  make  them  sufficiently  long  to  proteofc  a  person 
standing  between  the  oars  while  in  motioB  or  in  oonseqnonoB  of  any 
other  fault  in  construction,  that  the  slightest  indisoretion  on  the  part 
of  a  servant  may  endanger  his  life,  the  eompany  is  liabis  for  nay  ii^ary 
resulting  from  such  defects. 

BAn«BOAiw  —  DBFBonvB  Cabs— LiABiLRT  fob  InnrBT  toBbakbkab.  — 
When  a  railroad  brakeman,  acting  under  the  order  of  the  oonduotor  ob  a 
Imlnbat  oontrary  to  the  rolss  of  tfaeoompany  to  which  he  has  aesontedi 
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it  injured  in  ooapling  defeotire  oftrs  of  whioh  defect  the  oomptny  b«% 
or  oiight  to  have,  knowledge,  and  of  whioh  the  hrakeman  hM  no  noiioo 
«ntil  too  late  to  aroid  the  injury,  the  oompany  it  liable  therefor* 

HiT'r"^*'** — LiABiLiTT  JOB  DBFionTB  Oabs.  —  When  the  rolling  itoek  or 
■uohinery  of  a  railroad  oompany  ia  oo  defeotire  in  ite  oonntmotion  that 
by  aa  ordinary  inapeotion  the  oompany  ooold  disoorer  ite  condition,  the 
oompany  ii  liable  for  an  injury  received  by  it*  eenrant  in  coneeqnenoe  of 
sttoh  defects^  nnleii^  notwithstanding  tnoh  want  of  oare  on  the  part  of 
the  oompany,  the  enperrening  negligence  of  the  eerrant  waa  the  prozi* 
mate  oanee  of  the  injury  complained  of. 

BiAiLROASS— DxFBomrs  CABa^LiABiuTT  fOB  Injubt  to  Bbakiqcav.-* 
A  railroad  brakeman,  in  coupling  cart  on  a  dark  nighty  hat  a  right  to 
atenme  that  they  are  in  good  and  aafe  condition,  and  it  not  negligent  In 
running  between  them  without  atopping  to  examine  whether  they  aro 
tnpplied  with  proper  bumpert  or  not 

Bailboam — Kboliobnob  —  Pboximatb  Cavsm,  —  Notwithatanding  any 
real  or  tuppoeed  negligence  of  an  injured  aenrant^  a  railway  oompany  la 
liable  in  damages  if  but  for  ita  own  want  of  care  the  injury  oonld  have 
been  avoided. 

Bailboam— KiGLiaBiioB  nr  Faiunoto  Pbotidb  BuKPXBt  iob  Oabi.— 
When  a  failure  on  the  part  of  a  railway  company  to  place  any  bumpera 
at  all  on  ita  oars  ia  the  proximate  cause  of  a  collision  in  which  a  brake- 
man  ia  injured,  thia  ia  proof  of  groaa  negligence  on  the  part  of  the  com« 
pany. 

Mabtbb  and  Sbbtant  — Fbllow-sbbyants  — Who  abb  hot. —A  oon^ 
doctor  in  charge  of  a  railroad  train  and  a  brakeoian  thereon  engaged  ia 
coupling  cars  are  not  fellow-aervants. 

BAiLBOADfl — Waiybb  OF  RuLES.  — A  mle  of  a  railway  company  assented 
to  by  a  brakeman  in  its  employ  ia  waived  by  the  company  when  ita 
conductor  in  charge  of  the  train  ordera  auch  brakeman  to  act  contrary 
to  auch  mle,  and  it  ia  his  duty  to  obey  auch  order. 

Action  to  recover  damages  for  personal  injuries  received 
by  plaintiff  when  in  the  employ  of  the  defendant  company. 
On  the  night  of  December  14,  1889,  while  it  was  yet  quite 
dark,  plaintiff  was  ordered  by  the  conductor  on  his  train  to 
oonple  some  box-cars  then  standing  on  a  side  track.  Finding 
it  impossible  to  couple  the  cars  with  a  stick,  he  went  between 
ihem  and  undertook  to  couple  them  with  his  hands.  Before 
he  could  get  out  from  between  the  cars,  which  were  not  fur- 
uished  with  bumpers,  he  was  crushed  between  them,  receiving 
permanent  physical  injury.  These  cars  were  furnished  with 
old-style  couplings,  while  many  of  the  cars  of  the  defendant 
were  furnished  with  the  Janney  coupler,  acknowledged  to  be 
the  most  modern,  improved,  and  safe  coupler  in  nse,  and  by 
which  oars  can  be  coupled  from  the  outside  without  going 
between  them.  The  plaintiff,  while  in  the  employ  of  the  de- 
fendant, bad  signed  a  rule  of  the  company  mentioned  in  the 
opinion  aa  ^Bxhibit  A,''  and  which  reads  as  follows:  ^'I  fuUr 
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understand  that  the  rules  of  the  Richmond  and  Danville  Rail- 
road Company  positively  prohibit  biakemen  from  coupling 
or  uncoupling  cars  except  with  a  stick,  and  that  brakcmaaa  or 
others  must  not  go  between  the  earn  under  any  ciremiMtaiicea 
for  the  purpose  of  coupling  or  uncoupling,  or  for  adjusting 
pins,  eta,  when  an  engine  is  attached  to  such  cars  or  train; 
and  in  consideration  of  being  employed  by  said  company^  I 
hereby  agree  to  be  bound  by  said  rule,  and  waive  all  or  any 
liability  of  said  company  to  me  for  any  results  of  disobedience 
or  infraction  thereof.  I  have  read  the  above  and  fully  under- 
stand it"  After  plaintiff  signed  this  contract  or  rule,  he  in- 
formed the  conductor  on  his  train  that  it  was  impossible  at 
all  times  to  couple  cars  with  a  stick  without  going  betweoi 
them,  and  the  conductor  ordered  him  to  make  couplings  with 
his  hands  whenever  he  could  not  make  them  with  the  stick. 
This  order  had  been  obeyed  by  the  plaintiff  on  a  number  of 
occasions  with  the  knowledge  of  the  conductor  and  engineer 
on  his  train.  Upon  proof  of  these  facts  the  plaintiff  suffered 
a  nonsuit,  and  appealed. 

/.  A.  Barringer,  for  the  appellant. 

D.  Schenchy  for  the  respondent. 

Avert,  J.  The  court  below  held  that,  upon  the  whole  evi- 
dence, the  plaintiff  had  failed  to  make  out  a  prima  facte  case. 
The  burden  was  upon  the  servant  suing  his  employers  to  show: 
1.  That  the  machinery  was  defective;  2.  That  the  defects 
were  the  proximate  cause  of  the  injury;  3.  That  the  master 
had  knowledge,  or  might  by  the  exercise  of  ordinary  care 
have  had  knowledge  of  such  defects:  Hudson  v.  Charleston  etc. 
R.  R,  Co,y  104  N.  C.  491.  The  question  presented  by  the  ap- 
peal, therefore,  is  whether  in  any  aspect  of  the  evidence  the 
plaintiff  has  relieved  himself  of  the  onus  probandi  imposed 
upon  him  by  law. 

Tlie  first  point  to  be  considered  is,  whether  the  defendant 
company  was  negligent  in  failing  to  provide  what  is  known 
as  the  Janney,  or  some  other  improved  coupler,,  which  would 
obviate  the  necessity,  under  any  circumstances,  of  going  be^ 
tween  the  ends  of  cars  in  order  to  fasten  one  to  another.  The 
general  rule  is,  that  it  is  not  the  duty  of  railway  companies  to 
flirnish  machinery  of  the  very  best  varieties^  or  to  attach  ap- 
pliances of  the  latest  and  safest  kinds,  but  that  it  is  culpable 
to  use  cars  or  engines  of  any  particular  pattern  which,  an  or- 
dinary inspection,  would  show  to  be  defective.    In  view  of 
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tb«  ehangfls  iiMid»nt  to  oew  inresiiions  slbA  diMcmedw^  facto 
whieUk  voold  not  bava  ahown  negUfeooe  a  few  yean  aiode 
may  now,  or  in  the  near  futore,  be  declared  io  law  ample  evi- 
deDC0  of  oulpable  doreliotian  in  dwtj^  aucb  aa  involrea  Uabil- 
ity  &r  dama^oa;  1  Shearman  and  Bad£eld  <»q  NegUgeaiae,  Bm. 
12;  BiMhM  ▼.  Lynchburg  eie.  B.  R.  Co.,  Ill  N.  C.  151;  mU 
p.  78C.  We  tbink  thai  tbe  time  has  arrived  wben  railrcdul 
oompaniea  ebould  be  required  to  attach  saeh  eouplers,  and 
perhaps  air^brakee  or  applianoee  equally  eafe  and  effedhre 
for  checking  the  speed  of  moving  trains  on  all  pasaenger  oats, 
«if»oa,  ae  a  nile,  each  corporation  uses  for  carrying  passengers 
aaoe  but  ito  own  conveyances^  sAd  the  new  couplers  have  now 
beaeme  so  cheap,  as  compared  to  tbe  value  of  tbe  lives  and 
Jambs  of  flervaDta  and  passengers,  thai  it  is  not  mireasonable 
to  require  that  they  provide  them  ou  peril  of  answering  ibr 
may  damage  which  might  have  been  obviated  by  tlteir  use. 
Svt  while  doubtless  the  day  will  «oon  come  when  they  can  be 
attached  at  comparatively  small  ooet  to  all  freight  cars,  i( 
might  seriously  embaraas  our  commerce,  involving  an  inter* 
•change  for  tbe  purposes  of  expeditious  transportation  of  veJtt^ 
elea  beitween  all  the  roads  from  Canada  to  Mexico,  were  evarr 
carrier  required  not  only  to  incur  the  expense  of  buying  tlM 
right  and  readjusting  all  of  ito  own  cars  for  the  use  of  tbe  UD* 
proved  fastening,  but  also  to  choose  between  refusing  to  re- 
eeave  a  car  of  another  company  without  incurring  contingent 
liability  for  using  it,  since  tbe  liability  of  tbe  corporation  Jbr 
aneb  defecto  in  those  received  from  other  companies  is  tbe 
a&me  as  for  defecto  in  ito  own:  Patterson  on  Eailroad  Acci- 
dient  Law,  812;  MMer  v.  New  York  aic.  R,  R.  Co.,  99  N.  Y. 
657;  Jm6$  y.  New  Ywi  etc  R.  R.  Co.,  92  N-  Y.  628. 

It  appears  from  the  evidence,  that  the  plaintiff  was  sud- 
dmily  called  upon  on  a  very  dark  night  to  couple  to  tbe  train 
iwK)  box-cars,  standing  upon  tbe  siding  at  Durhaoi,  one  of 
which  belonged  to  the  defendant  and  another  to  a  different 
company,  and  ihflit  when  tbe  train  backed  towards  the  train 
on  the  siding,  be  saw  that  the  pin  which  be  had  adjusted  with 
a  stick  in  ihe  draw«head  of  tbe  car  standirvg  on  the  track 
would  BhOt  go  down  into  the  link  of  the  draw-bead  in  the  mov- 
ing osj,  which  be  had  also  arranged  with  his  stick,  unless  he 
4d»oaJkl  use  has  band  to  push  it  down,  and  in  this  emergency 
hm  rushed  in  between  tbe  cars,  as  the  conductor  bad  ordered 
bim  to  dio  wbaneiver  he  failed  in  the  effort  to  couple  with  a 
aticL    AAer  getting  between  the  standing  ajad  tbe  moving 
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ear  he  discovered  for  the  first  time  that  there  were  nobnmpen 
on  either  car.  Bumpers  are  blocks  of  wood  fastened  to  tte 
end  of  a  box-car,  above  and  below,  and  on  either  side  of  the 
draw-head,  and  usually  protrude  about  eight  or  ten  inches, 
00  that  they  senre  the  double  pur^se  of  preventing  draw- 
heads  from  being  broken  by  a  collision,  and  of  protecting 
brakemen  who  may  be  between  the  cars.  Draw-heads  have 
springs  in  them|  and  give  way  when  they  come  into  collision 
with  each  other,  so  that  they  cannot  serve  the  purpose,  like 
bumpers,  of  holding  the  cars  apart. 

In  OotaUb  V.  New  York  etc.  R  A  Co.,  100  N.  Y.  467,  where 
the  facts  were  that  a  brakeman  was  injured  in  coupling  two  cars 
belonging  to  another  company,  the  bumpers  being  only  three 
inches  long,  the  court  said:  '^The  defendant  was  under  ob- 
ligation to  its  employees  to  exercise  reasonable  care  and  dili- 
gence in  furnishing  them  safe  and  suitable  implements,  cars, 
and  machinery  for  the  discharge  of  their  duties  •  •  •  •  The 
defect  was  an  obvious  one,  easily  discoverable  by  the  most  or- 
dinary inspection,  and  it  would  seem  to  be  the  grossest  nesli- 
gence  to  put  such  cars  into  any  train,  and  especially  into  a 
train  consisting  of  cars  of  difierent  gauge;  but  these  two  ears 
did  not  belong  to  the  defendant;  they  belonged  to  other  com- 
panies and  came  to  it  loaded,  and  it  was  drawing  them  over 

its  road It  is  not  bound  to  take  such  cars  if  they  are 

known  to  be  defective  and  unsafe.  Even  if  it  is  not  bound  lo 
make  tests  to  discover  secret  defects  and  is  not  responsible  for 
such  defects,  it  is  bound  to  inspect  foreign  carsjustasit  would 

inspect  its  own  cars When  cars  come  to  it  which  have 

defects  visible  or  discoverable  by  ordinary  inspection,  it  must 
either  remedy  such  defects  or  refuse  to  take  such  cars;  so 
much  at  least  is  due  from  it  to  its  employees.  The  employees 
can  no  more  be  said  to  assume  the  risk  of  such  defects  in  for- 

eign  cars  than  in  cars  belonging  to  the  company The 

defect  here  complained  of  was  obvious,  easily  discoverable  by 
the  most  ordinary  inspection,  and  it  seems  it  could  have  been 
easily  remedied  by  simply  nailing  or  fastening  additional  strips 
of  wood  to  the  ends  of  the  cars,  so  as  to  giye  the  bumpers  suffi- 
cient width  to  afibrd  the  protection  needed  and  intended." 

The  case  being  exactly  in  point,  it  seems  not  inappropriate 
to  reproduce  the  language  of  Judge  Barl  from  this  elaborate 
opinion,  instead  of  discussing  the  same  question  at  greater 
length  for  ourselves.  The  general  rule  is,  that  when  frdgfat 
cars  are  obviously  so  defectively  made,  whether  by  a  failnis 
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to  iittaoh  brnnpen  at  all  or  to  make  them  sufficiently  long  to 
protect  a  person  standing  between  the  cars  when  in  motion, 
or  in  consequence  of  any  other  fault  in  construction,  that  the 
■lighest  indiscretion  on  the  part  of  an  operative  may  endanger 
bis  life,  the  company  is  liable  for  any  injury  resulting  from 
such  defects:  Toledo  etc  Ry  Co,  v.  FredericU,  71  111.  294; 
Chicago  etc.  Ry  Co.  y.  Jackson,  55  III.  492;  8  Am.  Rep.  661 ; 
Wedgwood  Y.  Chicago  eU.  Ry  Co.,  41  Wis.  478. 

In  Qottlieh  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  467,  it 
will  be  observed  that  stress  was  laid  upon  the  fact  that  the 
want  of  a  bumper  would  have  been  discovered  by  an  ordi- 
nary inspection,  and  in  our  case,  as  well  as  in  that,  the  brake* 
man  was  suddenly  called  upon  to  pass  between  two  cars,  of 
the  condition  of  which  he  could  not  have  previously  informed 
himself.  Before  daylight  on  a  dark  morning  the  duty  de- 
volved upon  him  of  attaching  a  car,  which  it  may  be  was 
never  south  of  Wilmington  until  brought  by  some  freight 
train  with  which  plaintiff  had  no  connection  on  the  day  before 
lo  the  station  where  he  found  it. 

In  Johnson  v.  Richmond  etc.  R.  R,  Co.,  81  N.  C.  453,  where 
Ihe  injury  to  the  plaintiff  was  caused  by  a  defective  rod  which 
be  had  no  reasonable  opportunity  to  inspect.  Chief  Justice 
Smith,  speaking  for  the  court  said:  **Had  the  proper  exam- 
ination  been  made  by  the  defendant,  and  the  rod  repaired  and 
strengthened,  the  accident  would  not  have  occurred,  and  hence 
it  must  be  ascribed  to  the  defendant's  own  dereliction  of  duty. 
The  fault  lies  with  the  company  and  it  must  bear  the  conse- 
quences." The  defendant  ought  to  have  examined  its  own 
car,  and,  upon  discovering  its  condition,  bumpers  could  have 
been  placed  upon  it  at  comparatively  trivial  cost,  and  the 
same  duty  of  inspection  devolved  upon  it  when  the  other  car 
was  tendered  to  it,  but  upon  examination  it  had  the  option, 
as  will  appear  from  the  authorities  already  cited,  of  refusing 
to  receive  it  at  all,  or  of  repairing  it,  so  as  to  make  it  safe,  after 
it  was  received. 

So,'  apart  from  the  special  contract  which  is  pleaded  as  a 
defense,  the  defendant  is  prima  facie  liable  to  answer  in  dam« 
ages  because  of  its  negligence  when  its  officers  ought  to  have 
known  of  the  defect  and  to  have  remedied  it,  and  it  has  not 
relieved  itself  of  this  apparent  liability  by  showing  that  the 
plaintiff  knew  or  had  opportunity  to  know  the  condition  of 
the  particular  cars  on  the  siding;  but  on  the  contrary  the  only 
testimony  on  the  subject  is  that  of  plaintiff,  to  the  effect  that 
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he  did  not  me  the  cars  till  he  had  put  him«elf  in  danger,  and 
then  in  the  imperfect  light  discovereil  that  there  was  no  bumpe** 
on  either  of  those  between  which  he  was  already  caught: 
CnUchfield  v.  Richmond  etc.  R.  R.  Co.,  76  N.  C.  322;  PleamvU 
7.  Raleigh  eU.  R.  R.  Co.,  95  N.  C.  195;  Shearman  and  Bedfield 
•  on  Negligence,  sees.  92, 94, 95;  Cooley  on  Torts,  561.  Leavhig 
the  agreement,  designated  as  Exhibit  '^A,"  out  of  view,  if  there 
is  any  testimony  tending  to  show  contributory  negligence, 
there  was  certainly  no  admitted  state  of  facts  which  justified 
the  court  in  withdrawing  the  case  from  the  jury,  and  holding 
that  in  any  aspect  of  the  evidence  the  injury  was  caused  by 
the  fault  of  the  plaintiff.  In  Crutehfield  v.  Rlehmond  etc.  R.  R. 
Co.^  76  N.  C.  322,  it  was  expressly  declared  that  though  the 
servant  assumed  the  risks  of  accident,  incident  to  his  servioe, 
he  did  not  contract  to  excuse  tue  negligence  of  the  company, 
unless  he  knew  of  the  dangei  to  which  he  was  exposed  by  its 
want  of  care,  or  might  by  renBoiiable  diligence  have  known  of 
it,  and  flailed  to  give  notice  to  his  employer  so  that  the  defect 
might  be  remedied. 

The  case  at  bar  is  not  one  in  which  the  plaintiff  was  in- 
jured by  the  fault  of  a  fellow-servant,  but  by  the  negligence 
of  the  master  in  carelessly  retaining  on  the  line  and  receiving 
from  other  carriers  palpably  defective  conveyances,  the  master 
being  presumed  to  know  of  the  danger,  which  could  have 
been  discovered  by  ordinary  inspection,  while  the  servant  had 
no  opportunity  to  know  until  it  was  too  late  to  avoid  it.     The 
dangerous  condition  of  the  car  was  not,  as  in  PlecLtanU  v. 
Raleigh  etc.  R.  R.  Co.,  95  N.  G.  195,  known  to  both  employer 
and  employee,  but  only  to  the  former.     Where  the  rolling 
stock  or  machinery  of  a  company  is  so  defective  in  its  con- 
struction that  by  an  ordinary  inspection  the  company  could 
discover  its  condition,  unless  it  appear  that  notwithstanding 
such  want  of  care  on  its  part  the  supervening  negligence  of 
the  servant  was  the  proximate  cause  of  the  injury  complained 
of.  the  company  is  liable:   Wedgwood  v.  Chicago  etc.  R^y  Co., 
41  Wis.  478;  Hudson  v.  Charleston  etc.  R.  R.  Co.,  104  N.  C. 
491;  St.  Louis  etc.  Ry  Co.  v.  Valirius^  56  Ind.  511;  Gottlieb  v. 
New  York  etc.  R.  R.  Co.,  100  N.  Y.  467.    Another  case  pre- 
cisely in  point  is  Kin^  v.  Ohio  etc.  R.  R.  Co.,  14  Fed.  Rep.  277, 
in  which  Judge  Gresham  of  the  circuit  court  held  that  a 
brakeman  in  coupling  oars  had  a  right  to  assume  that  they 
are  in  good  and  safe  condition,  and  is  not  negligent  in  running 
between  cars  without  stopping  to  examine  and  see  whe&or 
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the  draw-heads  are  properly  adjusted  or  not.  No  more  is  it 
biB  duty  to  examine  bumpers  on  a  dark  night  before  essaying 
to  couple  cars. 

The  cars  being  palpably  defective,  and  it  appearing  plainly 
that  the  company  might,  by  ordinary  care  in  inspecting  them, 
Lave  known  their  condition,  the  defendant  still  insists  that, 
though  the  plaintiff  may  not  have  been  negligent  in  know- 
ingly incurring  risk  that  he  might  have  avoided,  still  he  was 
violating  a  rule  of  the  company  of  which  he  had  express 
notice  when  he  passed  between  the  cars  to  adjust  the  coupling, 
and  his  want  of  care  was  therefore  the  cause  of  the  injury. 
The  authorities  which  we  have  cited  fully  sustain  the  position 
that  in  the  absence  of  such  an  agreement  the  company  would 
Le  deemed  negligent,  and  the  plaintiff  would  be  held  free  from 
blame.  In  addition  to  those  authorities  we  can  fortify  our 
position  more  strongly  still  by  recurring  to  the  principle  that 
notwithstanding  any  real  or  supposed  negligence  of  an  injured 
plaintiff,  a  railway  company  is  liable  in  damages  if  but  for  its 
own  want  of  care  the  injury  could  have  been  avoided:  Deans 
v.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  686;  22  Am.  St.  Rep. 
902;  Clark  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  430.  If, 
therefore,  we  were  to  concede  that  the  plaintiff  was  culpable 
in  exposing  himself  to  danger,  the  carelessness  of  the  defend* 
ant  would  nevertheless  be  deemed  in  law  the  proximate  cause 
of  the  injury. 

Mr.  Beach,  citing  with  approval  Toledo  etc.  Ry  Co.  y. 
FrederickSy  71  111.  294,  says:  "  But  when  the  cars  are  so  con- 
structed, the  bumpers  being  of  different  heights,  or  being  in 
any  respect  so  made  that  the  slightest  indiscretion  of  the 
operative  will  prove  fatal  to  him,  it  has  been  held  that  when 
the  injury  results  from  such  causes  the  company  is  liable"; 
but  the  case  of  Cowles  v.  Richmond  etc.  R.  R.  Co.^  84  N.  C. 
809,  37  Am.  Rep.  620,  it  would  seem  is  so  strikingly  anala- 
gous  as  upon  principle  to  be  decisive  of  that  at  bar.  If,  then^ 
the  company  was  held  to  be  wanting  in  ordinary  care  because 
the  cars  provided  did  not  so  fit  each  other  that  the  bumpers- 
would  keep  them  apart  and  prevent  collisions,  it  would  seem, 
where  the  failure  to  place  any  bumpers  at  all  on  cars  is  the 
proximate  cause  of  a  collision  in  which  a  brakeman  is  injured, 
there  would  be  still  more  palpable  proof  of  negligence.  Jus- 
tice RufSn  stated  the  fact  to  be,  as  appeared  from  the  plain- 
tiff's testimony  on  the  trial,  ^'that  the  brakeman  was  under 
the  immediate  direction  and  order  of  one  Garrisson,  who  waa 
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the  engineer  and  conductor  of  tbe  defendant's  freight  train,* 
and  that  while  execating  the  order  of  the  conductor,  as  in  our 
case,  the  brakeman  '^was  injured  in  the  manner  complained 
of,  by  a  collision  of  two  cars,  which  collision  resulted  from  the 
fact  that  the  cars  were  so  constructed  that  their  bumpers  did 
not  correspond  or  fit  one  another,  as  they  should  have  done  in 
order  to  prevent  the  cars  coming  in  too  close  contact,  which 
defect  was  unknown  to  plaintiff,  and  but  for  which  he  would 
not  have  been  injured."    This  court  held  that  the  defects  in 
the  cars  were  such  as  to  establish  negligence  on  the  part  of 
the  defendant  because  the  defect  was  so  obvious  as  to  be  seen 
on  inspection,  and  to  make  it  incumbent  on  the  company  to 
show  that  some  subsequent  carelessness  on  the  plaintiff  was 
the  proximate  cause  of  the  injury.    The  statement  as  to  the 
relations  of  the  conductor  and  brakeman  was  much  more 
meagre,  it  is  true,  than  in  Patton  y.  Western  etc.  R.  R.  Co.y  96 
N,  C.  455,  since  there  the  superior,  discharging  himself  the 
double  duties  of  conductor  and  engineer,  was  expressly  shown 
to  have  the  power  to  employ  and  discharge  the  laborers  subject 
to  his  orders. 

The  question  involved  in  all  such  cases  is  whether  the  sub- 
ordinate feels  constrained  to  obey  the  orders  of  his  superior, 
though  apparently  obedience  will  be  attended  with  peril, 
rather  than  run  the  risk  of  defying  his  authority.  The  fact 
that  the  conductor  has  the  power  to  employ  and  discharge 
brakeman  on  his  train,  is  but  evidence  to  show  that  the  brake- 
men  fear  to  disobey  his  commands.  The  existence  of  such 
authority,  in  the  very  nature  of  things,  cannot  be  made  the 
invariable  test  of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  officer  than  the 
conductor,  and  receives  every  order  upon  which  he  acts  in 
the  line  of  his  duty  from  him  as  a  superior,  as  it  is  a  matter  of 
universal  knowledge  is  the  true  state  of  facts  on  all  railroads, 
is  it  not  reasonable  for  the  laborer  to  conclude  that  the  con- 
ductor has  power  to  waive  the  requirement  of  the  rule  that  he 
has  signed,  and  that,  if  he  refuses  to  couple  cars  in  accor- 
dance with  his  direction,  and  thereby  delays  the  departure  of 
a  train,  he  may  at  least  he  reported  for  inefficiency  and  dis- 
charged from  the  service  of  the  company?  If  the  servant  acts 
upon  a  well-grounded  fear  of  losing  his  place,  the  reason  of 
the  rule  would  be  met,  and  he  should  be  declared  free  from 
eulpability,  unless  the  plaintiff  recklessly  exposed  himself  to 
manifest  peril,  or  chose  to  subject  himself  to  danger  when  an- 
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other  safe  mode  of  discharging  his  duty  was  open  to  him,  as 
in  Chambers  v.  WesUm  etc.  R.  R.  Co.,  91  N.  C.  475, 

The  elaborate  opinion  of  Justice  Field  in  Chicago  etc.  R*y  Co, 
▼.  Eo98f  112  U.  S.  877,  in  which  he  reviews  the  question,  Who 
are  servants  engaged  in  a  common  employment?  in  the  light 
of  all  the  previous  decisions  in  America  and  England,  con- 
tains the  clearest  and  most  philosophical  discussion  of  the 
subject  to  be  found  in  any  authority  to  which  we  have  had 
access.  He  announces  the  conclusion  of  that  court  as  follows: 
''A  conductor,  having  the  entire  control  and  management  of 
a  railway  train,  occupies  a  very  different  position  from  the 
brakemen,  the  porters,  and  other  subordinates  employed.  He 
is  in  fact,  and  should  be  treated  as,  the  personal  representa- 
tive of  the  corporation,  for  whose  negligence  it  is  responsible 
to  subordinate  servants.  This  view  of  his  relation  to  the  cor- 
poration seems  to  us  a  reasonable  and  just  one,  and  it  will 
insure  care  in  the  selection  of  such  agents,  and  thus  give 
greater  security  to  the  servants  engaged  under  him  in  an  em- 
ployment requiring  the  utmost  vigilance  on  their  part  and 

prompt  and  unhesitating  obedience  to  his  orders We 

know  from  the  manner  in  which  railways  are  operated  that, 
subject  to  the  general  rules  and  orders  of  the  directors  of  the 
companies,  the  conductor  has  entire  control  and  management 
of  the  train  to  which  he  is  assigned." 

"  The  true  view,"  says  Wharton,  Law  of  Negligence,  sec. 
282,  "  is,  that  as  corporations  can  only  act  through  superin- 
tending officers,  the  negligence  of  those  officers,  with  respect 
to  other  servants,  are  the  negligences  of  the  corporation."  The 
command  of  the  conductor  to  the  brakeman  to  go  between  the 
cars  when  he  could  not  couple  them  otherwise,  was  one  to 
which  unhesitating  obedience  was  expected  and  demanded. 
The  giving  of  such  an  order  by  the  conductor  ought,  upon  the 
plainest  principles  of  right  and  justice,  to  be  declared  a  waiver 
of  the  regulation  by  an  officer  who  is  the  representative  of  the 
corporation.  That  a  brakeman  feels  impelled  to  obey  the 
orders  of  the  conductor,  no  observant  person  can  deny;  and 
eince  we  can  take  judicial  notice  of  a  relation  so  common  and 
well  understood,  it  would  be  a  voluntary  preference  of  fiction 
to  fact  were  we  to  adhere  to  an  arbitrary  rule  founded  in  a 
supposed  reason  that  we  know  does  not  exist.  A  brakeman 
does  not  contract  to  incur  the  risk  of  serving  under  a  con- 
ductor who  will  order  him  to  disobey  the  regulations  of  the 
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eempflinjr  and  leare  him  ta  ehowiBe  on  the  irmUnt  b^ween  ob 
serving  the  rulee  and  obeyiiiff  his  superior. 

The  strpreme  court  of  Qewgia,  itt  Central  S.  JT.  Ce.  r.  De 
Bray,  71  Ga.  408,  held  that  while  neither  a  conductor  or  any 
other  officer  had  a  tight  to  order  an  employee  to  get  on  or  off 
a  moring  train,  and  the  employee  was  not  bound  to  obey  it, 
yet  where  the  conductor  did  git^e  the  order  and  the  brakemsn 
obeyed  it,  the  act  of  the  condnctor  was  the  act  of  the  conpon* 
tion,  and  the  corporation  could  not  escape  responsibilrly  for 
its  own  wrong.  The  court  held  in  that  case  that  it  was  im* 
material  what  the  rules  of  the  company  were;  and  so  in  our 
ease,  where  the  brakeman  was  ordered  to  jump  between  ears 
Instead  of  from  the  top  of  a  car,  the  same  principle  should 
prevail. 

The  suprettje  court  of  South  Carolina  held,  in  Boatwright  r. 
Northeastern  R.  R.  Co.,  26  S.  C.  129,  that  *  the  conductor  of  ik 
train  Is  the  repmsentatiye  of  the  company  and  not  a  fellow- 
servant  with  other  employees  operating  the  same  train  under 
his  orders.'*  That  case  was  exactly  in  point,  as  the  conduetor 
had  ordered  the  brakeman  to  go  between  cars  becanse  of  nn- 
even  couplers  on  freight  cars.  The  same  principle  is  decided 
in  Coleman  v.  WUmington  etc,  R.  R.  Co.,  25  8.  C.  446;  60  Am. 
Rep.  516.  It  has  been  repeatedly  held  that  an  engim^rio 
charge  of  a  train,  discharging  the  duties  UBnally  devcdving 
on  a  conductor  in  addition  to  managing  the  engine,  is  not  a 
fellow-servant  of  a  brakeman:  Lanietnlle  eie.  R.  R.  Co.  v.  Brooki^ 
88  Ey.  129;  4  Am.  St.  Rep.  135.  The  American  rule,  as  dis^ 
tinguished  from  the  English,  Is  that  a  servant  entrusted  with 
the  general  management  of  the  master's  business,  or  of  em- 
ployees in  a  particular  department,  or  on  detached  service  ia 
charge  of  the  train  or  body  of  laborers,  is  iKit  a  fellow-servant 
of  those  who  are  employed  under  him  and  subject  to  his  or* 
ders:  Augusta  Factory  y.BarMSy  72  0^217;  5d  Am.  Rep.  838; 
Dvwling  v.  Allen,  74  Mo.  18;  41  Am.  Rep.  298;  Chicago  €U. 
R.  R.  Co.  V.  May,  108  111.  28^;  ChUajo  etc,  RR.C^  v.  Swan^ 
son'i  Adm\  16  Neb.  254;  49  Am.  Rep.  718;  BwUngton  sCe. 
R.  R.  Ce.  V.  Crockett,  19  Neb.  139;  Sheankiaa  aAd  Redfteld 
on  Negligence,  sec.  226. 

It  will  be  conceded  that  though  the  owner  and  manager  of 
a  manufacturing  establishment  should  nmks  *  rale  and  evam 
every  employee  to  sign  it,  to  the  effect  thai  the  empXofm 
would  not  pass  between  certain  machines,  go  into  •»  enigifie*^ 
roomi  or  expose  himself  to  any  specified  danger  connected 
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irith  the  imchinerj  of  tbe  miH,  and  would  hold  the  owner 
Asehsrged  in  advance  for  any  liability  growing  out  of  encb 
€ZpO0trre,  yet  if  the  manager  should,  in  the  face  of  the  rule, 
order  the  eervant  who  rigned  it  to  disobey  it,  and  his  obedi- 
cfnce  to  orders  should  expose  him  to  a  danger  caused  by  de- 
fects in  the  machinery  that  on  an  ordinary  inspection  would 
bsve  been  obvious  to  the  master,  though  not  so  readily  dis* 
corerable  to  the  servant  acting  instantly  on  the  order,  it  would 
Bcarcely  be  contended  that  the  superior  who  had  made  the 
regulation  would  not  thus  waive  its  observance.  A  corpora- 
tion is  usually  governed  by  Its  directors,  but  they  may  shift 
its  responsible  management  by  such  a  variety  of  orders,  by- 
laws, and  regulations  as  to  make  it  impossible  to  discover  a 
real  tangible  directing  head.  If,  as  authority  and  reason 
clearly  dictate,  we  consider  a  conductor  in  charge  of  a  train 
as  representing  the  intangible  head  of  the  company,  then  his 
order  is  as  much  a  waiver  of  the  regulation  as  that  of  the 
owner  or  bead  of  a  mill. 

But  speaking  for  a  minority  of  the  court  only,  it  seems  that 
there  should  be  but  little  dilBculty  in  arriving  at  the  same  con- 
clusion by  the  solution  of  another  question,  to  wit,  whether, 
in  consideration  of  receiving  employment,  a  brakeman  can 
by  written  agreement  **waive  the  liability"  of  the  company 
incurred  by  furnishing  cars  without  bumpers,  and  which  can- 
not be  coupled  with  a  stick,  in  the  event  that  he  shall  be  in- 
jured in  the  attempt  to  fasten  the  couplings  of  such  cars, 
under  the  command  of  the  conductor  in  charge  of  the  train, 
with  his  hands  instead  of  using  his  stick,  as  the  rule  of  the 
company  requires,  and  when  the  injury  is  due  to  the  negli- 
gence of  the  company.  It  is  settled  as  the  almost  universal 
rule  in  America  that  though  a  common  carrier  of  freight  by 
contract  upon  consideration  may  relieve  itself  of  the  full 
xnaasure  of  responsibility  as  an  insurer,  no  limitation  can  in 
that  way  be  placed  upon  its  liability  for  its  own  negligence: 
Smith  V.  North  Carolina  R,  R.  Co,,  64  N.  C.  235;  4  Lawson 
on  Railroads,  sec.  1840;  Lawson  on  Contracts  of  Carriers, 
sees.  29-67.  The  same  rule  applies  to  agreements  made  by 
eommon  carriers  of  passengers  purporting  to  restrict  their 
liability  for  injuries  caused  by  their  own  negligence.  Such 
contracts  are  void  as  against  the  public  policy  of  the  law:  4 
Lawson  on  Railroads,  sec.  1913.  This  stringent  rule  of  liabil- 
ity is  said  to  rest  upon  the  duty  of  the  government  to  give  un- 
restricted protection  to  the  lives  and  limbs  of  its  dtizensi 
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Lawson  on  Contracts  of  Carriers,  sees.  212-220.  It  would 
seem  that  the  government  owes  it  to  the  servant  of  a  carrier 
to  give  to  him  the  same  protection  of  life  and  limb  as  to  the 
passenger,  by  declaring  void  an  agreement,  in  consideration 
of  being  employed,  to  excuse  the  company  for  negligence  even 
when  it  canses  death,  and  it  has  been  so  held,  as  far  as  oar 
Investigations  have  extended,  in  all  of  the  coarts  except  the 
supreme  court  of  Qeorgia:  Railway  Co,  v.  Spangler^  44  Ohio 
St  471;  58  Am,  Rep.  833;  Kansas  Pac.  R*y  Co.  v.  Peavey,  29 
Ean.  169;  44  Am.  Rep.  630;  Little  Rock  etc.  R'y  Co.  y.  Ev^ 
hanks,  48  Ark.  460;  8  Am.  St.  Rep.  245;  Memphis  etc.  R.  R. 
Co.  V.  JoneSy  2  Head,  517;  Roesner  v.  Hearmann,  10  Bias.  486; 
8  Fed.  Rep.  782;  1  Lawson  on  Railroads,  sec.  318.  It  is  dif- 
ficult to  draw  a  distinction  between  contracts  affecting  only 
the  safety  of  goods  or  animals,  or  those  affecting  the  lives  and 
limbs  of  passengers,  and  those  which  vitally  concern  another 
large  class  of  human  beings.  If  public  policy  prohibits  the 
recognition  of  the  validity  of  a  contract  limiting  liability  for 
a  paying  passenger,  or,  as  most  authorities  in  this  oouDtry 
maintain,  even  one  riding  on  a  free  pass,  upon  what  princi- 
pie  can  the  courts  refuse  to  extend  the  same  protection  to  a 
class  of  people  who  are  much  more  exposed  to  danger,  and 
much  more  liable  to  be  influenced  to  sign  such  agreement? 

For  the  reasons  given,  we  think  that  the  court  below  erred 
In  holding  that  the  plaintiff  could  not  recover.  This  case 
should  have  been  left  to  the  jury,  and  the  judgment  of  non- 
suit will  be  set  aside  and  a  new  trial  granted. 

BuRWELL,  J.,  dissents. 

Shepherd,  0.  J.,  concurring:  I  concur  in  the  conclusion 
reached  by  the  court,  but  not  on  the  ground  that  the  regula* 
tion  in  question  was  an  unreasonable  one.  It  was  not  a 
stipulation  against  negligence  in  the  ordinary  sense  of  the 
term,  and  as  long  as  it  remained  in  force  the  defendant  did 
not  owe  to  the  plaintiff  the  duty  of  providing  bumpers  for  its 
cars.  The  essential  element  of  negligence  is  a  breach  of  duty, 
but,  in  order  to  recover,  it  is  not  enough  for  the  plaintiff  to 
show  a  simple  breach  of  duty,  but  he  must  also  show  that  the 
defendant  owes  the  duty  to  him.  1  Shearman  and  Redfield 
an  Negligence,  sec.  8;  Beach  on  Contributory  Negligence,  see. 
6;  Emry  v.  Roanoke  etc.  Co.,  Ill  N.  C.  94. 

In  the  decisions  cited,  where  a  recovery  was  had  for  negU- 
genoe  in  not  furnishing  bumpers,  there  was  either  no  regula* 
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tion  like  that  in  present  oase,  or  sach  regalation  had  been 
waived.  I  cannot  understand  how  it  was  the  duty  of  the 
defendant  to  provide  against  an  accident  which  could  not 
possibly  have  happened  but  for  a  violation  of  its  reasonable 
regulations.  However  negligent,  then,  as  to  others  tlio  de- 
fendant may  have  been  in  not  seeing  that  the  cars  were  pro- 
Tided  with  bumpers,  such  negligence  was  not  actionable  by 
this  plaintiff  if  his  injuries  were  caused  by  his  disobedience 
of  an  existing  regulation  (known  and  agreed  to  by  him)  for- 
bidding him  from  going  between  the  cars  under  any  circum- 
Btances  for  the  purpose  of  coupling,  etc.  The  evidence,  how- 
•ver,  tended  to  show  that  there  was  a  waiver  of  the  regulation 
by  the  conductor  in  charge  of  the  train,  and,  in  view  of  the 
authorities  cited,  and  the  convincing  reasons  given  in  the 
opinion,  I  think  that  such  a  waiver  was,  for  the  purposes  of 
this  action,  binding  on  the  defendant.  It  is  upon  this  ground 
thai  I  concur  in  the  disposition  made  of  the  appeal. 

MacRas,  J.,  concurring  in  the  opinion  of  the  chief  justice. 


ICaSTSR  AVD  SlRVAKT  —  DbFBOT  IV    MaOUINKRT  —  BUBDKN   OT    FbOOF. 

A  aervant  mast  show  that  the  injary  ia  more  natarally  to  be  attributed  to 
the  master's  negligeace  than  any  other  cause,  in  an  action  by  him  against 
the  master  for  a  failure  to  provide  suitable  appliances:  Origin  y»  Boston  etc 
JL  B.  Ca,  148  Mass.  143;  12 -Am.  St.  Bep.  62(5.  In  the  case  of  an  injury  to 
an  employee  of  a  railroad,  the  plaintiff  must  affirmatively  prove  the  com' 
paoy'k  negligence  in  order  to  recover:  Erie  etc  R.  E.  Co,  v.  Smithy  125  Pa. 
81  259;  11  Am.  St.  Rep.  895,  and  note. 

Mabtib  ahd  Sbrvant  —  Duty  of  Mastbb  to  Furnish  Safb  Ma- 
OHniBRT.  — A  railroad  cannot  be  regarded  as  guilty  of  negligence  per  m 
from  its  failnre  to  provide  »  certain  appliance,  though  a  majority  of  the 
other  roads  have  adopted  it:  JxmisviUe  etc  B.RCo.  v.  Hall,  91  Ala.  112;  24 
Am.  St  Bep.  863,  and  note  as  to  the  duty  of  a  railroad  to  farniah  the 
latest  and  safest  appliances.  A  railroad  company  is  not  bound  to  furnish 
its  employees  with  the  most  improved  machinery,  so  long  as  what  it  fur" 
nishes  it  reasonably  safe  and  suitable  for  the  work  to  be  performed:  Oalvee* 
IM  etc,  Ji'p  Co,  V.  Oarrett,  73  Tex.  262;  15  Am.  St.  Rep.  781,  and  note; 
IMgh  etc  Coal  Co,  v.  Hayee,  128  Pa.  St.  294;  15  Am.  St  Rep.  680,  and 
note;  WormeU  v.  Maine  etc  R,  R.  Co,,  79  Me.  397;  I  Am.  St  Rep.  321,  and 
note;  8t,  Lottie  etc  R.  /?.  Co.  v.  Davis,  54  Ark.  389;  26  Am.  St  Rep.  48.  See 
extended  notes  to  Rogers  ▼•  Ludlow  Mfg,  Co,,  59  Am.  Rep.  75;  Bajus  v* 
Syracme  etc  R,  R.  Co,,  57  Am.  Rep.  727;  Stoeeney  v.  BerUn  etc  Envelope  Co,, 
54  Am.  Rep.  726;  Kelley  v.  SUoer  Sp7'inj  Co,,  34  Am.  Rep.  621;  Clucago  etc 
B.  B,  Co,,  V.  SweU,  92  Am.  Dec.  213;  Buzzell  v.  Laconia  Mfg,  Co,,  11  Am. 
Deo.  218. 

Railroads.  —  Dorr  to  Furnish  Safb  and  Sutfabls  Oars  for  its  em* 
ployees  to  work  with:  See  Cincinnati  etc  B,  R,  Co,  v.  MeMuUen,  117  lud. 
439;  10  Am.  St  Rep.  67;  Outridge  t.  Missouri  Pac  R"y  Co,,  94  Mo.  468;  4 
Am.  StRep.  392,  and  note. 
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Baiurum.  —  A.  btakaoiML-  iajmred  irinl*  lilwptiag  lb  oak*  »  duigi»> 
MM  oopplinft  who  wm  obeying, tba  oEden^ot  the  conductor  in  doing  to^  may 
reoover  for  the  injary:  Dt/wer  etc  B,  IL  Co,  v.  Sanpton^  16  Col.  65;  25  Am. 
8t.  Rep.  242,  and  note  with  cases  collected.  See  idso  Cfeorgia  Pae.  BTf  Oa, 
V.  Dauis,  92  Ala.  300;  25  Am.  St.  Rep.  47,  and  note» 

Railroads — FBLLow-smTAiiTai — CuMinrcTOB  aivd  Buakbiak  ov  Samb 
Train  abb  hot:  See  Qmrtjkk,  Pae^  ify  C<k  ▼.  Z>«i0J4  92  Ala.  300;  25  Am. 
St.  Repi  47;  Richmond  tie.  B.  R.  Co,  ▼•  WUUantM^  86  Va.  165;  12  Am.  St 
Bep.  876,  and  note;  Coleman  v.  Wilmington  etc  JS.  R.  Co.^  25  S.  C.  446;  60 
Am.  Bep.  616,  and  note;  Jfoon  ▼.  Richmond  etc  &  R,  Co.,  78  Va.  745;  40 
Am.  Rep.  401,  and  note^ 


Hardy  v.  Galloway* 

[111  NOBTH  CaAOLIMA,  619.] 

Dbbds— Void  Limit ations  ahd  Conditions. — A  reservatioa  and 

tioB  in  a  deed  by  which  the  vendor  reaervee  to  himaeHy  hio'  hem  aod 
aasigna,  the  right  to  npvrohaae  the  land  when  aold,  with  the  fnitiMT 
stipulation  that  if  the  vendee  conveyi  the  land  without  giving  tho  ver- 
dor  the  privilege  of  repurohasing  the  deed  shall  be  void,  ia  itaelf  void 
for  uncertainty  as  to  time  and  manner  of  performance^  repugnant  to  the 
granti  aod  opposed  to  publio  policy  forbidding  rsatrietiooa  oa  tbm  lighl 
of  alienation. 

Trial  of  titlo  to  land«  On  October  22, 1884,  the  defendanft 
and  his  wife  conveyed  the  land  in  dispute  to  J.  T.  £vans  for 
and  in  consideration  of  the  sum  of  twenty-five  dollars,  which 
were  never  paid.  The  deed  was  duly  recorded,  aod  contained 
the  following  clause:  '^  The  said  J.  B.  Galloway  and  wife,  Alice 
L.  Galloway,  retaining  for  theraselvea  and  their  heirs  and 
assigns  the  right  to  repurchase  said  land  when  sold,  the  said 
Jefferson  Evans  conveying  a  title  for  said  land  either  by  deed 
or  mortgage  to  any  person  without  first  giving  J.  B.  Galloway 
and  wife  and  their  heirs  and  assigns  the  privilege  of  repur> 
chasing  the  same,  renders  this  deed  null  and  void,  otherwise 
to  remain  in  full  force."  On  the  thirteenth  day  of  June,  188T, 
the  said  Evans  executed  and  delivered  to  the  plaintiff  a  mort> 
gage  deed  conveying  the  said  land  to  secure  the  payment  of 
a  bond  for  $325,  which  have  never  been  paid.  Defendanti 
upon  hearing  of  the  mortgage  deed,  entered  into  possession  of 
said  land  for  an  alleged  breach  of  condition  in  his  deed  ta 
Evans,  and  remains  in  possession,  claiming  the  land  by  rea* 
BOQ  of  said  alleged  breach.  Judgment  for  plaintifl^  and  de» 
fendant  appealed. 

/.  B.  Yellowley^  for  the  appellee. 
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Shsphebd,  J.    Considered  either  as  »  conditional  sale  or  a 

oontract  to  reconvey,  his  honor  was  entirely  correct  in  hold- 

aa  void  for  anoertainty  the  provision  in  the  deed  respect- 

the  right  of  the  grantor  to  repurchase  the  land  when  sold. 

Nq  time  is  fixed  for  performance,  nor  is  there  any  stipulation 

^rliatever  as  to  the  price  to  be  paid. 

The  provision,  not  being  a  limitation,  can  therefore  only 
Ictlce  effect,  if  at  all,  as  a  condition  subsequent,  and  viewed  in 
ttkiB  light  we  cannot  hesitate  in  deciding  that  the  restriction 
upon  alienation  attempted  to  be  imposed  after  the  grant  of 
ilie  fee  is  repugnant  to  the  nature  of  the  estate  granted,  con- 
trary to  the  policy  of  the  law,  and  therefore  inoperative.    Ever 
since  the  statute  of  quia  emptores^  the  right  of  alienktion  has 
been  considered  as  an  inseparable  incident  to  an  estate  in  fee: 
Coke  on  Littleton,  436;  Williams  on  Real  Property,  61,  62;  1 
W^ashburn  on  Real  Property,  79;  and  except  in  some  cases 
"where  the  restriction  is  only  partial,  the  law  does  not  recognize 
or  enforce  any  condition  which  would  directly  or  indirectly 
limit  or  destroy  such  a  privilege  —  iniquum  eat  ingenuis  htmii' 
nibus  non  liberam  esse  rerum  suarum  alienationem.  Accordingly, 
it  has  been  held  by  this  court  that  a  condition  that  a  devisee  in 
fee,  shall  not  sell  or  encumber  his  land  before  attaining  the  age 
of  thirty-five  is  void,  "because  it  is  inconsistent  with  the  full 
and  free  enjoyment  which  the  ownership  of  such  an  estate 
implies":  Tvntty  v.  Campy  Phill.  Eq.  61.     To  the  same  effect 
has  it  been  ruled  as  to  a  condition  that  a  devisee  in  fee  shall 
make  oath  "that  he  will  not  make  any  change  during  his 
life'*  in  the  testator's  will  respecting  his  property:   Taylor  v. 
Mason,  9  Wheat  350;  or  that  he  shall  not  offer  to  mortgage 
or  Auffer  a  fine  or  recovery:    Ware  v.  Canny  10  Barn.  &  C.  433; 
or  that  he  shall  contract  in  writing  not  to  alienate  before  the 
proceeds  of  certain  realty  are  paid  to  him:  Mandlebaum  v. 
MeDonell,  29  Mich.  78;  18  Am.  Rep.  61;  or  that  land  devised 
to  a  number  of  persons  shall  not  be  divided:  Smitk  v.  Clark^ 
10  Md.  186. 

Such  conditions  are  not  sustained  where  they  "infringe 
npon  the  essential  enjoyment  and  independent  rights  of  prop- 
erty, and  tend  manifestly  to  public  inconvenience":  4  Kent's 
Com.,  131;  Bacon's  Abridgment,  tit.  Conditions;  Sheppard's 
Touchstone  of  Common  Assurances,  131. 

*'A  condition  annexed  ib  an  estate  given  is  a  divided  clause 
from  the  grant,  and  therefore  cannot  frustrate  the  grant  pre- 
cedent, neither  in  anything  expressed  nor  anything  implied 
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which  is  of  its  nature  incident  and  inseparable  from  fhe  thing 
granted  ":  Starkie  y.  Butler,  Hob.  170. 

While  unable  to  find  any  decision  exactly  in  point,  we  feel 
assured  that  our  case  falls  within  the  principle  stated  and 
illustrated  by  the  foregoing  authorities.  The  restriction  ii 
certainly  inconsistent  with  the  ownership  of  the  fee  aa  well, 
it  would  seem,  as  against  public  policy.  The  right  to  repa^ 
chase  is  of  indefinite  extent  as  to  time  (it  being  reserved  to 
the  grantors,  their  heirs  or  assigns),  and  may  be  exercised 
whenever  the  property  is  sold,  although  no  amount  is  fixed 
upon  as  purchase-money.  In  other  words,  we  have  an  estate 
in  fee  without  the  power  to  dispose  of  or  encumber  it  unle« 
first  ofienng  it  for  no  definite  price  to  the  grantors,  their  heixs 
or  assigns.  The  condition  is  repugnant  to  the  grant,  and 
therefore  void.  Even  if  the  right  to  repurchase  could  be  sus- 
tained, the  defendant  has  no  cause  of  complaint,  inasmuch  ai 
the  court,  in  decreeing  foreclosure,  has  ordered  that  thirty  day^ 
notice  of  the  sale  shall  be  personally  served  on  him. 

The  exception  to  the  insufficiency  of  the  description  in  the 
mortgage  from  Evans  to  the  plaintiff  is  plainly  untenable: 
Henley  v.  Wilson,  81  N.  C.  405;  Euliaa  y.  McAdama,  108  N.  C 
507,  and  the  cases  cited. 

Neither  is  there  any  merit  in  the  other  exceptioa  as  to  tho 
refusal  of  the  court  (considering  the  admissions  in  the  answer) 
to  require  the  plaintiff  to  introduce  the  deed  from  Galloway 
to  Evans. 

The  judgment  must  be  affirmed. 


'  Dkxds — Void  Rksbrvations  Ik.  —  Condition!  or  roMrratlona  in  a  iaU 
which  are  repugnant  to  the  estate  granted  are  void:  Note  to  Nmmitrf  ▼• 
Carter,  78  Am.  Deo.  235:  P^nehonr.  SteamM,  11  Met  812;  45  Am.  Dee.  214 
and  note;  BoMafU  ▼.  Budlong,  77  Mich.  338;  18  Am.  St.  Bep.  404^  and  wo^ 
So  a  condition  in  a  deed  that  the  grantee  ihall  not  alien  is  Toid  beoanat  il 
b  repugnant  to  the  estate:  Ik  Pe^Uer  t.  Mkhadt  6  K.  T.  4^;  57  Am.  Dt^ 
470^  and  extended  note;  JfimfiM  v.  HaH  97  N.  C.  9(M. 
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Ex  PARTS  MoNeblby. 
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Gkiifi»  Plagi  whibi  OoMMrmn.  —  If  a  man  b  anlawfaHy  itraek  «r  fai> 
Jand  in  one  itato  or  ooanty,  from  which  he  dies  in  another,  the  ooarli 
of  the  former,  in  the  absence  of  any  controlling  itatnte^  are  the  only 
onea  which  can  inquire  into  and  pnuieh  his  offense. 

CkmnjOT  OF  Laws.  — The  criminal  laws  of  a  state  have  no  force  beyond  iti 
territorial  limita. 

OONSTITUTTGNAL  LaW — STAirUTS  AUTHORIZIRO  THB  PaNlSHmRT  OF  ▲  OBim 

Ck>MMiTTCD  BITOND  THS  Statb.  — A  Statute  declaring  that  if  any  person 
b  stmck  or  poisoned  ont  of  this  state  and  dies  by  reason  thereof  within 
this  state,  the  offender  shall  be  as  guilty,  and  may  be  prosecuted  and 
punished,  as  if  the  mortal  stroke  had  been  given,  or  the  poison  admino 
istered,  in  the  county  in  which  the  person  so  struck  or  poisoned  may 
die,  is  not  nnoonstitntional,  though  the  constitution  of  the  state  declarei 
that  the  trial  of  crimes  shall  be  in  the  county  where  the  alleged  offense 
was  committed. 
CbBmrunoirAL  Law— KAHoif  al  CoNsnTuncir,  whbv  Don  hot  Oobtbol 
PBOOBBDmos  IN  9tatb  Ck>iTRTS.  —  The  provisions  of  section  2  of  artlolo 
8  of  the  ooQstitotion  of  the  United  States  declaring  that  tho  trial  ol 
crimes  shall  be  held  in  the  state  where  they  shall  have  been  committed, 
and  of  the  Sixth  Amendment  guaranteeing  that  in  all  criminal  proseon* 
tions  the  accused  shall  enjoy  the  right  to  trial  by  impartial  Jury  of  the 
■late  and  district  wherein  the  crimes  shall  have  been  committed,  apply 
only  to  proceedings  in  the  courts  of  the  United  Statei  for  offensei 
against  tho  United  States. 

Vinton  and  McDonald^  for  the  plaintiff  in  error. 

AUomey'general  Alfred  Caldtoelly  for  the  state. 

Bbarnoh,  J.  Stuart  MoNeeley  filed  his  petition  In  Julj, 
1891,  in  the  circuit  court  of  Logan  County,  praying  for  a  writ 
of  kabiOM  eorpui  to  discharge  him  from  the  jail  of  that  countyi 
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and  apon  demurrer  the  court  refused  to  award  the  writ,  and 
dismissed  the  petition,  from  which  action  of  the  court  he  has 
obtained  this  writ  of  error 

The  petition  states  that  in  1891  Frank  Hurley  died  from 
gunshot  wounds  inflicted  by  V^oHSeeley  while  both  were  in  the 
state  of  Kentucky,  standing  between  high  and  low  water 
marks,  about  ten  feet  above  the  water's  edge,  on  the  Kentucky 
side  of  the  Tug  Fork  of  Big  Sandy  river,  formerly  oalled  the 
''  East  Fork; "  that  Hurley  died  in  Tiogan  Coun^;  that  Mc- 
Neeley  is  confined  in  the  jail  of  Logan  County  upon  criminal 
process  issued  by  a  justice  of  that  county  to  answer  for  the 
murder  of  Hurley;  tba^  thd  state  of  West  Virginia  has  no 
jurisdiction  over  said  oSense,  because  it  was  committed  in 
Kentucky;  and  it  prays  that  a  writ  of  habeas  corpus  issue  for 
his  relief,  and  that  he  be  discharged  from  custody.  The  peti- 
tion does  not  state  anything  as  to  MeNeeley's  citizenship. 

The  boundary  line  in  that  locality  between  the  states  of 
West  Virginia  and  Kentucky  is  as  it  was  between  Virginia 
and  Kentucky  at  the  date  of  the  formation  of  West  Virginia: 
Const.  W.  Va.  art.  2,  sec.  1;  Code  Va.  1860,  c  1,  sec.  6.  The 
stream  called  ''Tug  Fork  "  is  here  the  boundary,  and  the  line 
between  the  states  is  its  middle:  Handly*s  Lessee  ▼.  ArUhonyf 
5  Wheat.  874;  1  Bishop's  Criminal  Law,  sec.  150.  I  think  it 
clear  that  the  mortal*  blow  was  given  within  the  territory  of 
Kentucky;  but  Hurley  died  within  the  territory  of  West 
Virginia,  and  under  our  code,  though  the  mortal  blow  was 
given  in  Kentucky,  this  state  has  jurisdiction  to  try  McNeeley, 
if  the  provision  be  valid. 

Chapter  144,  sec.  6,  is  as  follows:  "If  a  person  be 
etrickeo  or  poisosied  in,  and  die  by  reason  thereof  oat  of,  this 
state,  the  o^ender  shall  be  as  guilty,  and  be  proseonted  and 
punished,  as  if  the  death  has  occurred  in  the  county  in  which 
the  mortal  stroke  or  poison  was  given  or  administered;  and 
if  any  person  be  stricken  or  poisoned  out  of  this  state  and 
die  by  i<Aason  thereof  within  this  state,  the  offender  shall  be 
as  guilty,  and  may  be  prosecuted  and  punished,  as  if  the  mor« 
tal  stroke  had  been  given,  or  the  poison  administered,  in  the 
county  in  which  the  person  so  stricken  or  poisoned  may  so 
die." 

It  is  relied  upon  as  a  chief  point  in  the  prisoner's  case  that 
the  latter  clause  of  said  code  section  is  in  violation  of  sec. 
14,  art.  8,  of  the  state  constitution,  and  sec.  3,  art.  8,  of  the 
of  the  federal  constitution.     Section  14,  art.  8,  of  the  state 
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oonBtiiution  providas  thait  tha  trials  of  orituai  shall  ba  "in  the 
county  where  the  alleged  offenee  «ra«  <x>mmiUed.''  TJib 
Daises  the  question,  where  was  this  offense  GOfnnsitted»  iti  a 
logal  point  of  view,  in  Kentuekyi  where  the  bmUei  simek  Ha 
▼ictun,  or  in  West  Virginia,  where  he  died?  W<i  iniiet  leok 
to  the  common  law  to  answer  this  tMtaide  the  statute.  The 
ancient  oommon  Ulw  is  said  to  have  propounded  the  yery  urn- 
reasonable  principle  that,  if  a  person  be  wounded  in  one  county 
and  die  ia  another,  hia  murderer  could  bo  tried  in  neither.  1 
Hawk.  P.  C.  c.  13,  see.  13,  thus  etates  it:  ''  It  is  said  by 
flome  that  the  death  of  one  who  died  in  one  county  of  the 
wound  given  in  another  was  not  indictable  at  all  at  common 
law,  because  tl«e  offenae  waa  not  coinplata  in  either  county, 
and  the  jury  could  only  inquire  of  what  happened  in  their  own 
county;  but  it  has  been  holden  by  others  tbat^  if  the  corpse 
had  been  carried  into  the  county  where  the  stroke  was  given, 
the  whole  m^t  be  inquired  of  by  a  jury  of  the  same  county," 
In  volume  2,  c  25,  sec  36,  Hawkina  states  that  as  the  more 
general  opinion. 

Chitty  says,  in  1  Criminal  Law,  *178,  that  where  tbe  blow 
and  death  were  in  different  oournties  '^  it  was  doubted  "  whether 
the  murderer  could  be  punished  in  either. 

Blackstone  aays  he  could  be  punished  in  either  ooiaaty: 
Black.  Com.,  Uc.  3,  p.  303. 

But  that  great  English  authority  on  criminal  law,  Lord 
Hale,  vindicates  the  ancient  common  law  from  this  repbD^ch, 
saying:  '^  At  common  law,  if  a  man  had  been  stricken  fn  one 
county  and  died  in  another,  it  was  doubtful  whether  he  were 
indictable  or  triable  in  either;  but  the  more  common  opinion 
was  that  he  might  be  indicted  where  the  stroke  was  given,  for 
the  death  is  but  a  consequence,  and  might  be  found,  though 
in  another  county."     So  says  East  1  P.  C,  c.  5,  sec.  128. 

In  John  Lang's  Case,  Y.  B.  6  Hen.  VIL,  p.  10  (A.  D.  1490), 
where  the  blow  and  death  were  in  different  counties,  the  court 
said:  *'  In  this  esse  it  hath  been  used  after  the  death  to  bring 
the  dead  man,  to  wit,  the  body,  into  the  county  where  he  was 
struck,  and  then  to  inquire  and  find  that  he  was  struck  and 
died  ot  that'';  and  in  a  case  in  1491,  Tremaille,  J.,  said, 
where  the  blow  and  death  were  in  different  counties:  *'It 
Beetm  it  is  not  material  where  he  died,  for  the  striking  ia  the 
principal  point;  but  it  requires  death,  otherwise  it  is  no  fel- 
ttny;  bnt  whether  he  died  in  one  place  or  another  ia  not  ma- 
ta^al  **:  Y.  B.  7  Hen.  VIL,  p.  & 
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Abbott,  G.  J.,  in  Rex  ▼.  Burdett^  4  Barn.  A  Aid.  169,  held 
Hale'a  aothority  as  superior  in  this  matter. 

Wharton  in  1  Criminal  Law,  sec  292,  says:  ^Bj  the  early 
English  common  law,  the  place  where  the  mortal  stroke  was 
given  had  jurisdiction  in  cases  of  homicide.  As  there  seemed, 
however,  to  be  doubts  in  the  cases  in  which  the  blow  was  in 
one  jurisdiction  and  the  death  in  another,  the  statute  2  &  3 
Edw.  VL,  0.  24,  was  passed,  the  effect  of  which  though 
inartificially  drawn,  is  to  give  the  place  of  death  jurisdiction. 
This  statute  has  been  held  to  be  part  of  the  common  law  in 
several  states  in  this  country;  but  even  where  it  is  in  force 
it  does  not,  according  to  the  better  opinion,  divest  the  juris- 
diction of  the  place  where  the  blow  was  struck '':  1  Bishop  on 
Criminal  Procedure,  sec.  62.  I  think  the  proposition  that  the 
prosecution  may  be  where  the  blow  is  given,  no  matter  where 
the  death,  was  the  rule  under  the  ancient  common  law,  and 
certainly  under  the  modern  common  law  as  held  in  American 
courts.  The  true  view  is  that  the  blow  is  murder  or  not,  aC" 
cording  as  it  produces  death  or  not  within  a  year  and  a  day; 
and  in  all  cases  an  indictment  lies  in  the  county  where  the 
blow  was  given:  1  Bishop  on  Criminal  Procedure,  sec.  61. 

President  Garfield  received  his  wound  in  the  District  of 
Columbia,  but  died  in  New  Jersey;  and  under  a  statute  that 
any  one  *'  who  commits  murder  within  any  fort,  arsenal,  mag- 
azine,  dock-yard,  or  any  other  place  or  district  or  country  un- 
der the  exclusive  jurisdiction  of  the  United  States,  •  .  .  • 
shall' suffer  death,"  it  was  contended  that  to  say  one  commits 
murder  wilhin  a  district  the  blow  and  death  must  both  take 
place  there,  but  on  full  consideration  it  was  held  that  the 
crime  was  committed  within  the  district,  because  the  blow 
was  there:  United  Statei  v.  OuUeau^  1  Mackey,  498;  47  Am. 
Bep.  247. 

In  Riley  ▼.  State^  9  Humph.  646,  where  the  death  and  blow 
were  in  different  counties,  the  Tennessee  court,  under  a 
statute  providing  that  trial  should  ^  be  in  the  county  whers 
the  offense  may  have  been  committed,'*  said  it  repealed  the 
statute  of  2  &  3  Edw.  VI.,  that  the  blow  was  the  offense,  the 
death  the  mere  result;  and  that  it  never  was  the  rule  under 
the  old  common  law  that  where  death  and  blow  were  in  dif- 
ferent counties  the  trial  could  be  in  neither,  and  the  trial 
must  be  in  the  county  where  the  blow  was  given. 

In  Oreen  v.  8iaU,  66  Ala.  40,  41  Am.  Rep.  744,  it  was  hdd 
that  a  statute  authorizing  prosecution  for  murder  in  Ihi 
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€X>anty  where  the  blow  was  strack,  though  death  was  out  of 
the  state,  was  valid,  the  court  saying  that  the  wound  was  the 
offense,  death  a  sequence,  rather  than  a  constituent  elemental 
part,  of  the  crime,  and  that  without  the  statute  the  state  had 
jurisdiction. 

In  State  ▼.  Oessert^  21  Minn.  869,  a  person  was  ^stabbed  in 
Minnesota  and  died  in  Wisconsin,  and  it  was  held  that  the 
death  in  Wisconsin  was  only  a  consequence  of  the  act  com- 
mitted against  Minnesota,  and  he  was  triable  there.  It  was 
not  based  on  a  statute. 

In  StaU  V.  Kelly,  76  Me.  331,  49  Am.  Rep.  620,  the  doctrine 
is  asserted  as  common  law  that  where  the  blow  is  giren  is 
where  the  crime  is  committed. 

People  V.  Oillf  6  Cal.  637,  holds  the  crime  is  where  the  blow 
is,  and  where  the  place  of  trial  is  changed  after  the  blow  bj 
law,  it  must  be  at  the  place  fixed  by  law  at  date  of  blow. 

In  State  v.  BoweUf  16  Kan.  475,  where  the  indictment  did 
not  charge  death  to  have  occurred  in  the  state,  where  there 
was  no  statute  on  the  question,  Brewer,  J.,  said  that,  as  the 
only  act  the  defendant  does  towards  the  death  is  giving  the 
blow,  that  place  is  the  place  where  he  commits  the  crime,  and 
that  the  subsequent  wanderings  of  the  wounded  man,  unin- 
fluenced by  the  defendant,  do  not  change  the  place  of  the 
offense;  that  death  simply  determines  the  character  of  the 
crime  in  giving  the  blows,  and  refers  back  to  the  act^  and 
gives  it  quality. 

The  case  of  ComTnonwealth  v.  Linton,  2  Va.  Cas.  205,  is  said 
in  Hunter  v.  State,  40  N.  J.  L.  514,  to  be  the  only  case  holding 
that  where  a  blow  is  given  in  one  state,  followed  by  death  in 
another,  there  can  be  no  prosecution  in  the  state  of  the  blow. 
No  reasons  are  given  by  the  court  I  do  not  see  how  that  d^ 
cision  was  reached,  except  on  the  untenable  ground  of  the 
alleged  rule  of  the  old  common  law,  that  where  the  blow  if 
in  one  county,  death  in  another,  neither  can  try  the  case;  by 
parity  of  reasoning,  where  blow  is  in  one  state,  death  in  an- 
other,  the  state  where  the  blow  was  given  cannot  prosecute. 
That  must  have  been  the  reason,  as  Hawkins  and  Chitty,  re- 
ferring to  that  rule,  are  cited,  and  Blackstone,  Hale,  and  Easti 
denying  it,  are  not  referred  to.  The  statute  2  &  3  Ed  w.  VL, 
to  remove  the  doubt  about  that  rule,  was  not  then  in  force, 
all  British  statutes  having  been  repealed  by  the  act  of  27th 
December,  1792:  1  Tuck.  Bla.  Com.  8;  1  Rev.  Code,  1819,  o. 
40.    The  fact  that  it  is  the  place  of  the  blow  where  the  orime 
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18  comiBMed  it  fbrtlier  sustaiiied  by  the  vell-eeUled  propoai- 
tion  tbftt  dMTO  ean  be  no  proieeutioQ  at  tbe  place  of  dasih 
niereljr,  tmless  a  ataiate  auliioriaBS  it:  1  Whartoa's  Gruunal 
Law,  aeo.  2S2. 

The  said  etatate  of  Edward  was  in  force  in  VirgiAia  viider 
tbe  ordiaanea  in  omreatioa  in  Hay,  177fi,  deelaring  opera- 
Mto  in  Virginia  all  acia  of  tbe  Bngiish  parliament  of  a  gen- 
eral nature,  not  local  Ao  Qrent  Britain,  passed  since  tbe  fonrtb 
jesT  <^  tbe  reign  of  King  Jamea  L,  wben  the  Virginia  bill  of 
rights  of  June  12, 1776,  was  adopted;  and  it  aiaj  be  said  tbat, 
as  the  atatute  of  Edward  allowed  a  proeecution  in  the  county 
of  death,  tfans  making  that  county,  in  a  legal  aenae,  the 
county  where  the  offense  was  eooimitted,  we  must  interpret 
the  conetitudonal  clause  in  question  by  the  Ugbt  of  that 
statute. 

If  the  Virginia  bill  of  rights,  which  remained  unchanged 
down  to  the  formation  of  this  state,  had  osed  the  word 
^county,'*  as  does  oars,  there  woold  be  force  in  the  aDggea- 
tion  greater  than  there  is;  bot  it  provided  that  an  accuaed 
ehould  be  tried  by  a  ''jury  of  hie  vicinage."  Blaekstooe,  in 
book  8,  page  850,  merely  remarks  that  the  word  '^viaoe,*' 
from  which  juries  w«re  drawn  at  common  law,  was  interpr^ed 
to  mean  ^'county."  This  word  ^Ticinage,''  borrowed  fixm 
old  common  law,  is  not  defined  in  Bouvier  or  Black  in  their 
law  dictionaries  as  meaning  ^connty/'  but  ''neighborhood, 
vicinity."  It  did  not  mean  ''county."  In  diseuasing  the 
matter  d«  quo  vicineto — out  of  what  neighboriKXKl  —  the  jury 
shall  come,  3  Coke  on  Littleton,  464,  states  that  it  must  be 
*'of  that  town,  parish,  or  hamlet,  or  place  known  out  of  the 
town,  etc.,  within  the  reoord,  within  which  the  matter  of  fact 
iesuable  is  alleged,  which  is  most  certain  and  nearest  there- 
unto, the  inhabitants  whereof  may  have  tbe  better  and  more 
certain  knowledge  of  the  fact." 

Chitty  (1  Crim.  Law,  500)  says  the  jury  at  common  law 
must  come ''  from  the  very  ville  or  plaee  where  the  offense  was 
committed,"  and  that  there  was  a  challenge  for  want  of  bun- 
dreders  on  the  jury« 

Far  back,  under  the  common  law,  murders  were  tried  just 
where  they  occurred,  by  close  neighbors,  acquainted  with  the 
facts,  as  jurors  upon  view  of  the  body  (fuper  viMvm  corporu). 
That  the  vicinage  was  the  neighborhood|  not  the  county,  is 
plain  from  Proffutt's  Trial  by  Jury,  sec.  80,  and  Thompson  on 
Trials,  see.  I.     So  it  will  appear  from  Hargrave's  note  to  3 
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Obke  on  LHtleion,  404,  where  it  will  also  appettf  that,  while  a 
0latfite  in  Anne^s  reign  altered  thie  in  eiTi)  casee,  allowing  the 
jfny  from  the  hody  of  the  eonnty,  it  rsioained  onaltered  in 
erimhfml  eame  when  Hargr»Te  wrote  the  note,  and  wae  net 
changed  ae  te  fekmiee  until  6  Oeo.  lY.,  c.  60,  sec.  19;  the  24 
Geo.  II.,  0.  18,  only  applying  to  actione  on  penal  statutee. 

Tbne  at  the  date  of  the  adoption  of  the  Virginia  hill  of 
righto  "vicinage"  meant  " neigh borhood,**  ••vicinity,"  not 
•^county.''  Jtrdge  Green  bo  thought,  for  in  the  opinion  in 
State  r.  Lorn,  21  W.  Va.  788,  45  Am.  Rep.  570,  he  saya  the 
word  **VTcinage,*  ae  used  in  the  Virginia  bill  of  righte,  meant 
**  vie! nity,**  and  wae  not  the  equivalent  of  •*  coanty,"  and  he 
venturee  the  opinion  that  nnder  it  the  statute  allowing  a  trial 
in  either  connty,  where  an  offense  occurred  within  one  hun- 
dred yarde  of  a  line  between  two  counties,  would  be  constitu- 
tional, but  not  00  under  oar  constitution. 

The  Massachusetts  court,  in  Corrvinontpealth  v.  Parker,  3 
Plek.  550,  held  that,  where  the  constitution  need  the  word 
**  vicinity  **  in  providing  for  the  {dace  of  trial  it  was  not  equiva- 
lent  to  "  county .'* 

My  own  investigation  of  the  old  common-law  books  brings 
me  to  the  same  conclusion  with  Judge  Green.  Therefore,  no 
light  upon  the  construction  of  the  clause  in  question  in  our 
ooffMtitntion  is  shed  by  the  statute  2  <%  8  £dw.  VI.  When 
oar  constitution  was  adopted,  that  statute  was  not  law,  be- 
cause of  the  repeal  of  English  acts  in  1792;  and,  if  that  act 
had  not  repealed  it,  the  closing  chapter  of  the  Code  of  1849 
would  have  done  so. 

Again,  I  doubt  whether  the  statute  of  Edward  would  apply 
anyhow,  because  it  provided  only,  the  blow  and  death  both 
being  in  the  kingdom  but  in  different  counties,  that  the  county 
of  death  might  take  jurisdiction,  not  applying  to  the  case 
where  the  blow  was  out  of  the  kingdom  but  the  death  within; 
and  that  this  is  so  is  apparent  from  the  fact  that  parliament 
passed  a  statute  in  second  year  of  Qeorge  IL,  providing  where 
trial  should  be  where  blow  and  death  happened,  the  one  or 
the  other,  outside  the  kingdom:  1  Hawk.  P.  C.  94;  1  Chitty 
on  Criminal  Law,  •  179.  The  case  of  a  thief  carrying  goods 
from  county  to  county  or  from  state  to  state,  and  punishable 
in  either,  is  not  analogous.  He  himself,  every  moment,  everj^ 
where  he  goes,  is  actively  committing  crime. 

Thus,  I  should  think,  as  a  common  law  the  place  of  the 
mortal  stroke  is  the  place  where  the  offense  is  committed,  and 
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tlie  place  of  death  is  not,  and  can  only  be  made  the  place  of 
trial  by  statute,  when  our  constitution  guaranties  a  trial  ia 
tilt  county  where  the  offense  is  committed  it  means  the  place 
where  the  stroke  was  given.  Then  can  a  state  punish  an  act 
done  outside  its  territory?  It  seems  to  be  an  axiom  that  a 
state's  criminal  law  is  of  no  force  beyond  its  limits:  Wharton 
on  Conflict  of  Laws,  sec.  18;  Story  on  Conflict  of  Laws,  sec. 
621;  1  Bishop  on  Criminal  Laws,  sea  110.  Story,  J.,  said  in 
Hie  ApoUoUf  9  Wheat  362,  that  laws  of  a  country  ''  most 
always  be  retricted  in  construction  to  places  and  persons 
upon  whom  the  legislature  have  authority  and  jurisdiction." 

It  can  be  asserted  that  a  crime  committed  in  another  coun- 
try, and  in  violation  of  its  laws,  cannot,  by  legislative  fiction 
or  construction,  be  considered  an  offense  in  another  country. 

This  doctrine  does  not,  however,  apply  to  cases  where  a  crime 
is  perpetrated  partly  in  one  and  partly  in  another  country, 
provided,  as  Mr.  Bishop  says,  '*  what  is  done  in  the  country 
which  takes  jurisdiction  is  a  substantial  act  of  wrong,  not 
merely  some  incidental  thing,  innocent  in  itself  alone."  But 
this  brings  us  back  to  the  same  question  again. 

The  American  states  are  distinct  and  separate,  as  between 
themselves,  as  to  the  administration  of  criminal  law.  Wherein 
a  state  assumes  criminal  jurisdictions  over  crimes  done  within 
another  it  would  seem  to  be  without  power.  If  Hurley  had 
died  in  Kentucky,  could  this  state  try  McNeeley,  even  if  she 
had  a  statute  extending  so  far?  Could  she  thus  exercise 
power  over  soil,  persons,  and  acts  without  her  territorial 
limits? 

There  are  two  lines  of  reasoning  applicable  to  this  case. 
One  is  that  while  the  blow  is  the  beginning  in  the  criminal 
transaction,  it  is  only  the  beginning.  The  wound  is  because 
of  the  wrong  in  planting  the  bullet  in  the  body,  that  wrong 
yet  operating  towards  the  consummation,  which  is  the  death; 
that  the  prisoner's  agency  is  yet  active  in  all  this,  in  the  lan- 
guishing, in  the  decay  of  the  physical  strength,  in  the  dying 
by  reason  of  his  wrong  that  started  the  process  ending  in 
death;  and  that  its  energy  ceased  not  for  a  moment  until 
death;  and  that  this  caused  the  death. 

The  other  is  that  the  shot  that  planted  the  bullet  is  the 
wrong.  With  it  the  prisoner's  actions  began  and  ended.  The 
suffering  and  dying  are  acts  not  his,  but  acts  of  the  deceased; 
mere  consequences  or  results  of  his  act  He  is  answerable 
only  because  he  started  the  force  causing  death;  that  he  slmck 
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blow  in  ibis  state,  and  committed  no  breach  of  her  peace 
or  sovereignty. 

The  former  view  is  ably  held  in  Commonwealth  v.  Macloon^ 
101  Mass.  1;  100  Am.  Dec.  89;  Tyler  y.  People,  8  Mich.  820; 
and  Commonwealth  ▼.  ParkeVj  2  Pick.  660;  while  the  latter 
Tiew  is  held  in  1  Bishop  on  Criminal  Law,  sees.  112-116,  and 
Bishop  on  Criminal  Procedure,  sees.  61, 62,  and  State  v.  Carter^ 
27  N.  J.  L.  600. 

I  must,  for  myself,  say  that  I  have  not  been  able  to  relieve 
myself  from  serious  doubt  as  to  the  validity  of  the  second 
olause  of  section  6,  o.  144,  code,  subjecting  to  punishment 
here  a  person  striking  a  blow  outside  of  this  state,  where. the 
consequent  death  occurs  within  this  state,  because  I  regard 
the  crime  as  committed  where  the  mortal  wound  is  inflicted. 
Under  this  statute,  a  man  dealing  a  blow  in  California  or 
Australia,  if  the  stricken  person  comes  here  and  dies,  may  be 
tried  here,  far  away  from  the  scene  of  the  tragedy,  where  his 
character  is  known,  far  away  from  friends  to  aid  in  his  defense, 
far  away  from  the  witnesses  of  the  act,  with  no  power  in  this 
state  to  compel  the  attendance  of  those  witnesses.  The  law 
of  California  or  Australia  may  punish  the  act  under  the  same 
facts  in  a  certain  way;  ours  with  more  severity.  Does  the 
prisoner  know  of  our  law  when  he  strikes  the  blow?  Is  he 
bound  to  know  our  law?  He  is  not.  Neither  in  fact  does  he 
know,  nor  in  theory  is  be  bound  to  know,  our  law  when  he 
delivers  the  blow.  He  cannot  tell  into  which  one  of  the  many 
countries  of  the  earth  the  victim  may  wander  within  the  year 
and  day  before  death,  and  he  cannot  study  the  laws  of  all 
states. 

True,  the  state  may  as  much  need  witnesses  from  the  place 
of  death  to  prove  death  and  dying  declarations,  but  the  prose- 
cuting need  is  not  to  be  compared  to  his  need;  and  the  state 
has  subordinated  her  convenience  and  facility  of  prosecution 
by  guarantying  him  by  her  laws  compulsory  process  for  evi- 
dence and  trial  in  the  county  where  the  offense  is  committed. 

I  cannot  see  very  clearly  that  the  man  from  California  or 
Australia  has  a  trial  in  the  county  where  the  offense  is  com- 
mitted. Mr.  Bishop  in  reasoning  against  the  enforcement  of 
such  laws,  says  it  is  not  a  question  of  constitutional  law,  but 
that  such  laws  ought  to  be  construed  in  harmony  with  the 
law  of  nations,  and  their  enforcement  denied,  except  as  to  our 
own  citizens.  This  is  not  without  force.  It  may  be  said  with 
some  plausibility  that  the  constitutional  provision  applies 
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only  wbare  both  blow  and  death  ooew  withki  the  siaitv  ^mA 
only  lelects  what  coanty  shall  hold  the  trial;  and  tibst  itdoef 
not  apply  where  part  of  the  ofl^nee  iff  outefde  the  elatou  But 
I  regard  it  a  question  of  jurisdiction  arising  ondep  the*  convti- 
tution;  and  that  nowhere  in  the  state  can  trial  be  hadex< 
in  that  county  where  theoflfense  is  comrDitted.and  if  net  ea< 
of  the  act  occurred  in  the  county  of  death  to  enable  ns  to  amy 
that  the  offense  was  committed  there,  then  it  hae  n<>  jorisdi^ 
tion,  nor  has  any  county  in  the  state;  for  I  coastrnethe  elaaae 
as  meant  to  be  oo-extensive  with  all  criminal  aets  justicinUe 
nnder  the  power  of  the  states 

Mr.  Bishop,  the  great  author,  while  iveistiivg  wmA  etatwtsa 
with  reasoning  which  seems  to  me  Tery  strong  ami  Mit» 
factory,  yet  says  that  the  question  Ib  not  one  of  eoneStotioBal 
law,  but  one  of  international  law;  and  properly  admits  tkati 
if  a  legislature  command  a  court  to  ytolate  intwnatioiml  law, 
ft  Is  bound  to  do  so.  See  Bndlich^i  Interpretation  of  Stat- 
utes, sec.  175.  If  then  he  is  rfght  and  the  queelien  i»  not 
of  constitutional  law,  this  court  cannot,  on  hie  theory, 
to  execute  this  taw; 

Virginia,  as  far  back  aa  1840,  enaoted  that  if  a  \tom  be 
given  in  the  state,  and  death  resuTt  in  another  state,  prosoea* 
tlon  might  be  in  Virginia,  in  the  county  of  Mie*  blaw7  boti 
though  her  criminal  hiw  hsa  vmdergono  severs)  POTisioine,  ami 
though  England  and  several  of  the  statea  of  thia  Union  had 
legislation  punishing-  ae  murder  eases  where  tha  hlom  mm 
without  but  death  within  England  or  tbo  siatev  Virginia  has 
never  adapted  It.  Did  she  doubt  ita  validity?  It  waa  imeerted 
in  our  code  in  1882;  but  though  I  have  doubts  on  tha  m^ 
Ject,  we  must  not  forget  that  the  legislatuve^  corapoaed  of 
many  men  of  legal  abflity  attd  leanmg*,  awd  mstod  by  tha  peo^ 
pte  with  the  law-making  power  of  the  stale,  ha»  apprawad  this 
provision.  A  court  mastbasfow  and  oaatfociat^ovarttiveiw 
its  action.  In^  none  but  a  case  of  very  plain  iafraation  ottlm 
constitution,  where  there  ta  no  escape,  wiU  or  augh*  a  eoovt 
to  do  so.  To  doubt  only  la  to  aficni'  the  vaKdy  of  ila  action. 
I  resolve  my  doubt  th  tbfs  way. 

I  shaTl  add  that  I  Artd  na  ease  directly  holding  sucb 
lation  void,  though  a  number  of  oases  afiferd  gnyund  far 
cal  dedtiction  to  that  effect.  T^er  arectted  abavok  Bint  tkete 
are  two  casea  asserting*  ha  validity.  In  TgUr  v;  Aopls^  t 
Mich.  920,  a  man  waa  pnnished  in  Miohiga«  under  eorti  aa 
act  ftr  a  blow  dealt  iir  Canada,  ono  judge  dfineatiag;  aad  la 
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Commonwealth  y.  Madoon^  101  Mass.  1,  100  Am.  Dec.  89,  a 
Britiih  ioi^eet  and  a  eitiaen  of  Maine  w«ve  conyicted  for  mur« 
der  where  the  act  was  en  a  British  vessel  at  sea,  but  the  partj 
Aed  in  Massnehtisetts.  Though  not  the  point  of  deeision,  it 
18  conceded  that  such  legislation  is  valid,  in  the  opinions  in 
Siurmam  v.  SiaU^  10  Mo.  503;  State  v.  KeUy,  76  Ma  331;  4» 
Am.  Rep.  620;  and  by  Mr.  JusLice  Bradlej  in  note  to  United 
S^ettm  T.  OnUeau^  47  Am.  Rep.  261. 

As  to  the  contention  that  the  statute  before  ns  violates  seo- 
tion  3  of  article  IIL  of  the  constitution  of  the  United  States, 
I  need  only  say  thai  that  section  applied  to  United  States  court 
proceedings  only,  relating  only  to  proceedings  for  offenses 
against  the  United  States.  So  does  amendment  six:  fhz  r. 
OhiOyS  How.  410;  Cook  v.  United  States,  138  U.  a  157, 181; 
Barron  v.  Baliimort^  7  Pet.  243;  Spies  v.  lUinois,  123  U.  S. 
131.  Therefore  the  jadgmeQi  of  the  circuit  ooart  deoying  the 
writ  of  haheoB  corpne  le  affirmed. 

Affirmed.  _ 

Gbiminai.  Law  — JuHisDicrioir  — Plaoi  WHsax  GaiMa  GoMKErrsD.— 
Ilk  eiMoi  of  homioide.  wheathe  mortal  blow  was  atrack  in  LouisiaiM,  bat  th« 
daatii  ooonrred  in  Miaiiasipi»  the  oriine  may  be  prosecuUd  in  tha  Ijoniaiana 
pftriali  where  the  blow  waa  given:  State  T.  Foster^  8  Ia.  Aon.  290;  6S  Am. 
Dec.  878.  and  note;  Gr»n  ▼.  StaU,  66  Ala.  40;  41  Am.  Repi  744;  a»d  ••• 
dnUed  Statat  ¥.  Quiteau,  47  Am.  Rep.  261,  and  aote;  note  to  Mjfert  v»  Mytr$^ 
58  Aok  Deo.  693.  The  venae  Iq  a  criminal  oaae  ia  to  be  laid  in  the  oonnty 
where  the  offenae  waa  oommitted:  People  t.  Mather^  4  Wend.  229;  21  Am. 
Deo.  122.  The  atate  of  Weat  Virginia  haa  jnriadictioa  of  a  criminal  offenae 
oommitted  on  the  Ohio  river  within  low-water  mark»  oppoaite  the  territory 
•f  Weat  VirgmtA,  although  the  boat  waa  moored  to  the  bank,  within  the 
boandariea  of  Ohio:  State  ▼.  Plante^  28  W.  Va.  119;  62  Am.  Rep.  2il.  One 
who  does  a  criminal  act  io  one  oonnty  or  atate  may  be  held  liable  for  ita  ooi^ 
tinnona  operation  in  another;  CommomweaUk  v.  JCae/boa,  101  MaM.  I4  100 
Am.  Dec  89»  and  note. 

CUMUAL  L^W  — EZTRAXXBAITOBIAL  EmoT  Of  Fmal  SzAUTia^  —The 
penal  atatoitea  of  a.  atate  have  no.  effaot  beyond  the  Umita  of  tba  atate 
wUoh enaated  tbems  &tgbitBaak^,  Kidder,  12  Vt.  464;^  86  Am.  Deo.  854; 
note  to  Mutre  v.  iffon.  58  Anu  Dee*  693.  Sea  alao  doU  to  AUriU  v.  MuM- 
ingiOHf  14  Am.  St.  Rep.  350,  diacaaaing  the  qaestion  aa  to  whether  th^oonrte 
of  ooe  atate  will  attempt  to  enforce  the  peual  atatntea  of.  another.  * 

OenrironDBaft  liaw  — >  Fhmbui.  CoxsmoriM^  wuua  »eu  No*  Binor 
Pboqbbnma  hi  ftliwsa  Ownkbl  -->  Artielo  7  of  the  anandoMUka-  tai  tko  na- 

ttoiua  oonttellaA  orti^iahee  » liAtteticA  to  the  mo^of  tiiak  a^ 
aearii,  hidino%  in  the  ateaa  eourta&  SitUe,  ▼.  Ke^ee^  8  Vt.  Ki  3(»  Aok  Deo. 
4AGL  a^ notefr  Mid  liJhwwia^  aafeielai of  the  amend waanla  te  the eonelilatioa 
oC  thoUMtod  Slaleo  haa  »>•  applioetion  to  pnooaediagp  WMbc  tko  antkaritj 
^  •  «Mecr  ibetf  V.  Bhei  &i.  X  MaMh.  44;  19  Am  Dai^  U%  aacdba  Aolt 
4MlMi.  888;.  8»  Am.  Deo.  410k  aad 
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.Nbglioivob  is  the  failiir*  to  discharge  the  duty  of  taking  ordinary  eare^  to 
the  injury  of  one  to  whom  the  daty  ii  dne,  aneh  failoro  being  the  direel 
proximate  cause  of  the  injury  to  him. 

Okdimabt  Cari  is  sneh  as  a  prudent  man  of  the  reqaisite  ekill  will  tako 
under  the  circumstances  of  the  particular  case. 

Railway  Corfobatioks  —  Duty  of  to  Cbildrsm  itfom  Tkaok. — A  rail- 
road corporation  owes,  with  respect  to  children  of  tender  years  sad  isa* 
mature  judgment,  at  least  the  duty  which  it  owes  to  domeetio  animala 
straying  upon  its  track,  to  wit,  the  duty  of  keeping  a  reasonable  lookout 
to  discover  whether  they  are  on  the  track,  as  well  as  to  avmd  injory  to 
them  after  they  are  seen. 

Railway  Corporations—  Childrbn  oh  T&aox,  whvthbr  hay bk Trbatkd 
AS  TBBSPAB8BR&  —  A  child  of  such  tender  years  that  he  is  condnsively 
presumed  to  be  incapable  of  committing  a  crime  eannot^  if  he  strays  or 
•its  npon  a  railway  track,  be  regarded  as  a  trespasser  to  whom  no  duty 
is  due  and  for  whom  no  lookout  need  bo  kept. 

Btidbnob  ^Rrs  GBSTiB— Question  Which  kay  Call  iob.  —If  a  witness 
who  was  present  when  children  were  run  over  by  a  railway  train  is 
asked,  "Right  at  the  time  and  while  yon  were  examing  the  children,  — 
right  at  the  time  of  the  accident,  —  what,  if  anything,  did  yon  hear  the 
conductor  or  engineer  say?  "  the  form  of  the  question  is  such  as  to  indi- 
oate  that  the  answer  may  relate  to  the  res  ffestcB,  and  therefore  be  admis- 
sible, and  the  trial  court  should  not  presume  that  the  answer  will  be 
incompetent,  and  on  that  account  refuse  to  hear  it. 

JVBY  Trial  —  View  or  the  Premises.  —  Under  a  statute  declaring  that  the 
Jury  may  in  any  case,  at  tiie  request  of  either  party,  be  taken  to  view 
the  premises  or  place  in  question,  or  any  property,  matter,  or  thing  r^ 
lating  to  the  controversy  between  the  parties,  when  it  shall  appear  to 
the  court  that  such  view  is  necessary  to  a  just  decision,  the  trial  conrt  is 
Tested  with  such  a  discretion  that  its  action  in  granting  or  denying  a 
motion  to  have  the  jury  view  the  place  where  the  accident  occurred  will 
rarely  be  reviewed  by  the  appellate  court. 

Railroad  Corporations  —  Ordinary  Carb  —  QassnoN  fob  Juby. — 
Whether  the  servants  of  a  railway  oorporation  in  charge  of  a  train 
wliich  ran  over  children  of  tender  years,  playing  or  sitting  on  the  track, 
exercised  ordinary  care  in  keeping  the  requisite  outlook  to  discover  such 
children,  or  when  discovered  used  such  measures  as  were  proper,  under 
the  circumstances,  to  avoid  injuring  them,  is  a  question  which  can  rarely, 
if  ever,  be  determined  as  a  matter  of  law,  and  should  therefore  be  sub- 
mitted to  the  jury. 

JOBY  Trial.  —  Common  Knowledqb  and  Common  Bzfbbibnce  are  parts 
of  the  trial  of  every  civil  issue  without  special  proof^  and  the  jurors  are 
•othorised  to  draw  inferences  from  such  knowledge  and  •zperienoe. 

Railway  Corporations  —  Killtnq  Childrbn — Casb  idb  the  Jvby. — If 
children  of  tender  years  are  run  over  and  killed  by  a  railway  train  while 
sitting  on  or  near  the  rack,  and  the  evidence  tends  to  prove  that  they 
oonld  have  been  seen  in  time  to  avoid  injuring  them  had  a  reasonable 
ontlook  been  kept;  that  the  firemen  had  been  putting  oosl  on  the  fire^ 
and  did  not  see  them  until  too  late  to  stop  the  train  before  rescihim 
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them;  and  there  was  no  eyidenoe  as  to  whether  the  engineer  was  keep* 
log  an  outicok  or  not,  and  a  conflict  of  evidence  as  to  whether  danger 
signals  were  sounded  or  not  when  the  children  were  seen,  a  proper  caso 
is  made  for  submission  to  the  Jury,  and  it  is  error  for  a  court  to  direct  a 
■onsait. 

€funn  and  Gibbons,  J.  E  BelUr^  0.  E.  Hogg^  and  W.  E.  Bdr 
far,  for  the  plaintiff  in  error. 

B.  Fl  Archer,  for  the  appellee. 

Holt,  J.  On  the  twenty-sixth  day  of  June,  1890,  in  the  morn- 
ing between  eight  and  nine  o'clock,  in  Mason  County,  three 
miles  below  Point  Pleasant,  on  the  track  of  the  Ohio  River  Rail- 
road  Company,  two  little  boys,  the  one  named  Henry  C.  Mays, 
the  other  named  Luela  Mays,  were  accidentally  killed  by  the 
up-bound  passenger  train  on  defendant's  railroad.  I  say  *'  acci- 
dentally" in  the  beginning,  once  for  all;  fbr  to  suppose  that 
fireman,  engineer,  or  any  one  in  conduct  of  the  train  did  so 
knowingly  or  willfully,  in  the  sense  of  purposely,  is,  according 
to  the  evidence,  absurd  and  entirely  out  of  the  case.  It  was 
an  accident,  nothing  more. 

Of  those  two  little  brothers,  Henry,  the  only  one  whose 
death  is  before  the  court  in  this  case,  was  between  four  and 
five  years  old.  Luela  was  slightly  larger,  and  presumptively 
a  year  or  more  older,  but  his  age  does  not  otherwise  appear, 
nor  is  his  death  a  matter  of  concern  in  this  case,  except  so  far 
as  the  evidence  connects  the  two,  and  the  killing  of  the  one 
throws  light  upon  the  circumstances  attending  the  killing  of 
the  other. 

This  suit  was  brought  in  August,  1890,  in  the  circuit  court 
of  Mason  County,  by  W.  R.  Ounn,  administrator  of  the  child, 
Henry  C.  Mays,  deceased,  against  the  Ohio  River  Railroad 
Company,  for  ten  thousand  dollars  damages  for  the  alleged 
negligence  of  the  defendant  in  causing  the  death  of  the  child 
Henry.  The  case  was  matured  for  hearing.  Defendant  ap- 
peared and  pleaded  not  guilty.  A  jury  was  impaneled  but| 
fiailing  to  agree,  were  discharged  from  rendering  a  verdict 

On  the  11th  of  May,  1891,  the  case  was  again  put  on  trial, 
and,  after  plaintiff  had  introduced  all  his  evidence,  on  motion 
of  defendant  the  same  was  excluded;  and  the  jury,  without 
being  permitted  to  consider  any  evidence  on  plaintiff's  be- 
half—  none  was  offered  by  defendant  —  rendered  a  verdict 
of  not  guilty.  The  plaintiff  moved  for  a  new  triaL  The  court 
refused  it     Plaintiff  excepted.    The  court  rendered  judg- 
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inent,  and  the  record  ie  nrnr  h««  for  review  en  writ  of  err 

allowed  plaintiff. 

Eleven  witneasea  were  examined  by  plaintlSL  All  were  near, 
one  of  them  a  passenger  on  the  train,  but  no  one  knew  any 
thing  about  the  immediate  circumstances  or  cause  of  the  kill- 
ing, except  the  fireman  on  the  train,  who  saw  it  all,  but  too 
late,  as  it  turned  out,  to  prevent  it  I  here  give  hie  testimony, 
as  certified  and  sent  up  by  the  eourt  below:  — 

**  Was  fireman  on  the  train  by  which  the  accident  occurred. 
Saw  the  children  at  the  time  they  were  hit.  Think  it  was  the 
cyKnder  struck  them.  When  they  were  struck  they  rolled  oft 
down  into  the  little  culvert  or  ditch.'' 

Upon  cross-examination  the  witness  testified  as  followe: 
•*As  soon  as  witness  saw  the  children  the  bell  was  rung  and 
the  whistle  sounded — the  alarm  given  by  witness.  To  avoid 
the  accident,  the  afr  was  put  on  and  the  engine  reversed,  and 
witness  did  everything  he  could  to  stop  the  train,  and  every- 
thing was  done  that  could  be  doiTc." 

Upon  redirect  examination  said  witness  further  testified: 
That  witness  saw  some  object  on  the  track;  that  he  did  not 
know  what  it  was.     When  he  was  about  fifty  or  seventy  yards 
below  where  the  children  were  strjck,  witness  had  just  been 
putting  coal  in  the  fire,  and  bad  gone  up  on  his  seat-bo  ' 
Could  have  seen  an  object  on  the  rond  there  some  three  * 
four  or  five  hundred  yards.     Could  not  discern  what  the  o^ 
ject  was  that  far  if  as  small  as  decedent.     As  soon  as  witneee 
discovered  the  danger  the  air  was  put  on  and  the  engine  re- 
versed.    Witness  did  not  leave  anything  undone  that  couW 
be  done  to  avoid  the  accident,  and  could  not  h.tve  prevented 
it  after  he  saw  the  children.    Witness  had  been  shoveling 
coal,  and  had  just  got  upon  his  seat  when  he  saw  the  ehil' 
dren.     It  was  a  clear  day.    Witness  did  not  know  whether 
the  engineer  in  charge  of  the  train  was  on  the  lookout  or  not 
He  was  sitting  there.     It  was  his  business  to  look  out.     It  m 
the  duty  of  the  engineer  or  fireman  to  look  ahead.     It  la  the 
duty  of  the  fireman  to  look  on  one  side  and  the  engineer  oft 
the  other.    The  children  were  sitting  on  the  witness's  side  of 
the  engine.    They  were  sitting  right  astraddle  of  the  guard* 
rail.     Think  cylinder  struck  larger  bey,  and  the  step  on 
witness 's  side  of  engine  struck  smaller  boy.    They  were  sit- 
ting on  left  side,  facing  north.    Witnese  supposed  train  wai 
running  twenty-five  or  thirty  miles  an  boar,  and  it  would  take 
someihing  like  a  hundred  yarde  or  over  to  stop.    Train  ran 
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about  the  length  of  itself  past  the  children  before  it  iras 
iilt:^.ii(opped,  and  Buppeae  it  was  eomeibing  like  a  hundred  yarde 

i/ter  witneea  aaw  childi^n  nntU  train  waa  etopped." 
iBK  The  Aocideat  took  ptaoeonaebort  trestle  ten  or  twdve  feet 
mt  long  and  four  and  a  half  feet  high  abore  the  bottoiu  of  the 
'^i  diteh  or  sniaU  stream  which  it  spanned.  It  supported  about 
[}^i  lea  cross-tiaB,  eight  inches  broad,  eight  and  a  half  ieei  long, 
cr  with  a  space  of  about  sax  inches  between  the  tiee.  At  the 
trestle  there  was  a  cattle-goard,  a  fence  enclosing  the  railroad 
m^  firoon  there  going  up,«but  no  such  fence  going  down.  A  public 
tn*:^  road  here  ran  along  the  railroad  some  fifty  feet  away  to  the 
^A  right,  going  np  and  going  down,  to  a  public  croesing  lour 

hundred  yarde  below  the  trestle. 
&n  Four  hundred  yards  below  the  crossing  the  np  bound  train, 
nd  haTing  turned  a  curve,  had  a  straight,  level  stretch,  without 
im  euts,  with  the  new  wiioUy  unobstructed  fiom  there  to  the 
lid  trestle.  The  morning  was  bright  and  clear,  and  the  two  little 
Itr  boys,  if  then  upon  the  trestle,  could  have  been  seen,  aiMi 
might  hav«  been  seen  by  tiaase  whose  duty  it  was,  if  it  was 
tlie  duty  of  any  one,  to  keep  a  lookout  up  the  track,  for  a  dis- 
tance of  six  hundred  yards  -^  say  two  hundred  yards  —  be- 
rjirj  low  the  public  crossing;  and  at  that  distatioe  they  eould  not 
fiks  only  be  seen  as  persons  on  the  track,  but  oonld  be  recognized 
t^  '^  two  small  children,  according  to  tlie  testimony  of  two  of 
m     '(be  witnesses. 

yj*  .1  The  father  and  mother  lived  four  hundred  yards  east  of  the 
tBsf  'V^estle,  and  kept  one  cow,  which  ran  at  large,  and  they  were 
g?»  ^n  the  habit  of  sending  these  two  children  to  drive  the  cow 
iiS  to  the  public  road  at  the  trestle,  and  turn  her  np  the  road  at 
*^m'  that  point,  with  diiwctions  not  to  go  on  the  railroad,  but  to 
»i3(  come  back  home;  and  they  were  thus  sent  by  their  motber  to 
^  drive  the  cow  to  the  road  on  the  morning  in  question,  with 
0    instructions  to  come  back  at  onoe. 

t4  They  had  once  before  been  seen  herding  the  cow  near  the 
lu  trestle,  and  at  one  time  playing  on  the  abutment  of  Uje 
iiiv  tnastle,  and  the  mother  had  been  cautioned  on  that  morning, 
(Tf  and  before,  to  keep  these  two  little  boys  away  from  the  rail« 
'M    mad. 

ek^  The  passeni^  train,  engine,  tender,  and  two  coaches,  about 
0  one  hundred  and  fifty  feet  long,  was  running  at  the  speed  of 
ii  twenty-five  or  thirty  miles  an  hour,  twelve  to  fourteen  yarde 
\f^  a  second,  aad  it  could  not  be  stopped  in  less  than  one  huji- 
^  dred  yards. 
ti 
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The  eyidence  of  the  fireman,  as  certified,  leaves  it  in  some 
doubt  whether  or  not  he  saw  the  children  as  objects  on  the 
track  before  he  saw  and  recognized  them  as  children.  Josl 
before  he  saw  them  close  at  hand  he  had  been  shoveling  ooaL 
How  far  back  he  commenced  or  how  long  he  was  at  it,  he 
does  not  tell  us;  but  he  does  tell  us  that  at  a  distance  of  fifty 
or  seventy  yards,  having  just  gotten  upon  his  seat,  he  saw 
the  children.  Then,  as  he  says,  the  bell  was  rung,  the  whistle 
Bounded,  the  air  was  put  on  the  brakes,  the  engine  reversed, 
and  everything  done  that  could  be  done  in  that  way  to  save 
the  children.  A  passenger  on  the  train,  and  two  other  wit- 
nesses near  by,  heard  no  danger  signal  sounded. 

At  what  time  the  children  got  upon  the  trestle  and  took 
their  seats  astride  the  guard-rail,  nineteen  or  twenty  inches 
from  the  iron  rail,  measured  from  the  outside  of  guard-rail| 
which  was  eight  inches  broad,  does  not  directly  appear  from 
any  testimony.  It  is  a  matter  of  presumption  and  infereDce 
only,  a  very  important  one,  too,  and  especially  one  for  the 
jury  to  determine;  but  this  much  I  think  can  be  said  with 
safety:  Th^y  were  on  the  track,  standing,  going,  or  sitting, 
when  the  coming  train  was  at  least  150  yards  below  the  point 
where  the  fireman  recognized  their  danger  as  children. 

The  engineer  was  not  examined  as  a  witness,  but  he  was 
at  the  time  at  his  post,  where  he  could  see,  if  on  the  lookout, 
and  could,  by  all  the  opinion-evidence,  have  recognized  them 
as  children. 

The  train  ran  about  the  length  of  itself  past  the  children 
before  it  was  or  could  be  thus  stopped.  They  were  struck, 
the  fireman  thinks,  by  the  cylinder,  knocked  senseless  into 
the  ditch,  and  both  died  that  day  in  a  few  hours. 

Among  the  multitude  of  cases  on  the  difficult  and  complex 
subject  of  negligence,  uniformity  need  not  be  looked  for  and 
cannot  be  expected.  The  general  subject  of  negligence  may 
be  and  has  been  discussed  from  various  standpointSi  but  the 
following  general  doctrine,  taken  in  the  main  from  our  own 
cases  and  inferences  fairly  to  be  drawn  from  them,  will  an- 
swer my  present  purpose: — 

*'  Negligence,"  in  cases  like  this,  may  be  descriptively  de- 
fined as  a  failure  to  discharge  the  duty  of  taking  ordinary 
care,  to  the  injury  of  one  to  whom  the  duty  is  due,  such  fiul* 
nre  being  the  direct,  proximate  cause  of  the  injury.  Ordinaij 
ears  is  such  care  as  a  prudent  man,  of  the  requisite  skilly  wiD 
take  under  the  circumstances  of  the  particular  case. 
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In  the  practical  application  of  the  doctrine  and  principl 
of  the  law  of  negligence  to  the  affairs  of  the  present  time,  the 
old  method  of  classification  is  sometimes  found  to  be  incon- 
yenienty  because  we  need  a  measure  with  more  than  three 
marks  on  it,  an  instrument  of  more  gradations  and  capable 
of  more  accurate  adjustment  to  the  facts  of  each  particular 
case;  hence  the  present  tendency  in  a  large  class  of  cases  is 
to  take  ordinary  care  as  a  quantity,  variable  as  the  occasion 
may  require,  to  measure  the  duty,  sliding  it  up  or  down,  so  as 
to  adjust  it  as  near  as  may  be  to  the  reasonable  requirements 
of  the  particular  case;  so  that,  instead  of  using  the  measure 
with  three  marks  on  it  made  beforehand,  we  go  on  to  the 
ground  to  make  a  special  measure  for  the  occasion,  by  sur- 
rounding a  prudent  man,  of  the  requisite  skill,  with  the  facts 
of  the  case,  and  determining  what  he  ought  to  do  in  the  cir- 
cumstances; that  is  the  measure  of  ordinary  care.  The  ordi* 
nary  care  measures  the  duty,  and  the  violation  of  the  duty  is 
the  negligence  complained  of. 

The  old  classification  is  still  useful  in  many  ways,  for  not 
only  in  the  nature  of  things  are  there  different  degrees  of  neg* 
ligence,  but,  what  is  not  less  important,  we  cannot  rid  our- 
selves of  the  tendency  to  consider  and  speak  of  it  in  that  way, 
as  we  do  of  the  gradations  of  crime.  This  method  is  a  mere 
convenience,  obtained  by  starting  at  a  different  point  in  this 
oircle  of  correlations,  and  taking  ordinary  care  as  the  variable 
yard-stick,  if  we  may  so  call  it,  to  measure  the  duty,  and  to 
be  made  pro  hoe  vice  by  putting  the  prudent  man  of  the  requi- 
site skill  in  the  place  of  the  supposed  transgressor,  and  calling 
upon  the  jury  to  tell  us  what  we  would  have  a  right  to  expect 
him  to  do.  The  use  of  this  measure,  which  has  to  be  made 
on  the  spot  and  for  the  occasion  by  men  of  prudence  and  com- 
mon sense,  is  one  reason  why  the  jury  is  generally  permitted 
to  aid  in  the  making  of  it 

The  jury,  or  some  of  them,  are  generally  men  of  oommon 
sense  and  oommon  prudence,  of  skill  and  experience  in  some 
one  or  more  of  the  affairs  of  life  requiring  skill,  and  in  theory 
they  are  supposed  to  be  present  for  the  purpose  of  finding 
facts,  and  among  them  the  variable  facts  which  go  to  make 
op  ordinary  oare.  Neither  is  it  to  be  forgotten,  and  the  occa- 
sions for  bearing  it  in  mind  are  frequent,  that  the  judge  who 
may  preside  is  a  man  of  common  sense,  has  knowledge  and 
experienoe  in  the  affairs  of  men,  with  special  knowledge  of 
the  rolee  of  law,  with  experience  and  trained  aptitude  in  ap 
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pljing  tbem.  He  ouperriBes  and  aids  the  SiuCiigW  the  vep- 
dict,  generally  direotii^  ii  oonditionalljr,  based  apon  lielief  ci 
the  j  ury  in  a  eeriain  aiatetoenA  cf  Um  fiusts  which  there  ie  eti- 
deoce  tending  to  prove;  but  eecietiinea,  where  the  caae  is  eo 
plain  that  there  ane  ne  tw<e  aides  te  it^  directing  uacoBditicMi* 
ally  such  fiAdiag. 

One  question  preeeiited  by  thie  record  is,  did  the  railway 
oompany  owe  the  duty  of  reasonaUe  outlook  to  this  young 
child,  from  age,  si  an,  appearanoe,  and  oonduct  presamably  in- 
sensible  of  its  danger  or  helplees  to  avoid  itf  The  right  of  a 
railway  company  to  a  clear  track,  where  others  hare  no  right 
to  boi  is  a  right  to  them  of  an  imperious  naUira,  fortified  by 
the  urgency  of  grave  public  requirements;  and  in  some  places, 
BngiaAd,  for  example,  trespassing  upon  a  railway  oompany's 
track  is  forbidden  by  statubs. 

It  has  been  held  in  this  state  in  several  cases  that  the  railr 
road  company  owes  to  the  owner  of  doonestio  animals  tht 
duty  of  reasonable  outlook  for  su<di  animals  straying  upoa 
its  track*  In  such  oases  the  company  is  bound  to  adopt  the 
ordinary  precaution  to  discover  that  the  cattle  are  on  th^ 
track,  as  well  as  to  avoid  injuring  them  after  after  they  are 
seen:  Baylor  v.  BaUimore  tie.  R.  R  0:,  9  W.  Va.  271;  IFas^ 
in§lQn  V,  BaUimar$  etc.  R.  R.  Co.,  17  W.  Va.  190,  and  other 
eases. 

In  the  ease  of  hhell  v.  New  York  eie.  RR.C^^  27  Coon. 
89S,  71  Am.  Deo.  78,  the  same  general  doctrine  was  laid 
down,  and  has  been  regarded  by  some  as  defining  the  true 
rule  of  duty  and  obligation  resting  upon  railway  coiupanioa* 
as  well  to  persons  lying  upon  their  track  and  to  young 
children  as  to  animals:  2  Wood's  Railway  Law,  sec  S20, 
p.  1267.  The  writer  goes  on  to  say:  '^The  rule  may  be  said 
to  be  that  a  railway  company  is  bound  to  keep  a  reasooahle 
lookout  for  trespassers  upon  its  track,  and  ie  bound  to  exer- 
cise such  care  as  the  circumstanoes  require  to  prevent  injury 
to  them." 

The  case  in  hand  does  not  require  that  we  should  go  that 
far,  but  the  duty  of  reasonable  outlook  due  the  owner  of 
domestic  animals  is  well  settled,  is  handing  authority  lor  na, 
as  well  as  a  rule  of  conduct  for  the  railway  company.  If 
that  is  to  stand,  bow  can  we  avoid  app^lying  it  to  a  boy  four 
years  old  on  the  track,  insensible  of  his  danger,  and  heiplees 
to  escape?  Being  a  child,  he  acted  like  a  cfaildf  fiuiing  te 
eaeroise  any  care  for  his  own  safety;  ^^he  is  not  to  be  judged 
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M  a  maa,  ooDaidering  his  Age  and  the  circiimaiaDoes  of  the 
•aae.*    We  see  neibing  that  voald  jostifj  the  impuiatiea  of 

eontributory  negligenoe. 

Wat  he  a  ^'treepaaser"?  How  could  he  be*  witbia  the 
meaning  of  the  term«  aa  one  to  whom  no  duty  was  duet  He 
is  coocluaively  preaumed  to  be  ineapaUe  of  erioaet  of  orime 
in  the  true  soDse.  But  it  is  said  we  must  impute  to  the  child 
the  negligence  of  the  mother;  set  off  hef  negligence  againai 
the  life  of  the  child;  offset  the  accident  to  the  child  with  the 
negligence  of  the  mother,  for  her  negligence  in  sending  him 
there  with  the  cow  was  the  occasion  of  the  accidenti  and  her 
husbaiK],  the  father  of  the  child,  ia  the  beneficiary  here. 
However  this,  together  with  the  need  of  rapid  transit^  may 
do  elsewhere,  it  is  excluded  here  by  reason  of  the  eases 
alreatly  mentioned. 

But  it  is  said  that  there  is  no  analogy  to  the  rule  in  the 
cattle  cases,  because  the  company  is  not  required  to  fence. 
The  owner  is  not  required  to  keep  them  up,  but  may  let  them 
run  at  large.  Therefore  they  may  be  expected — looked  for — 
on  the  track  now  and  then,  and  so  must  be  looked  out  for. 
This  is  a  mere  play  on  the  root-meaning  of  the  word  ^ex« 
pect"  Are  not  children  suffered  to  go  at  large  more  or  less, 
and  is  not  their  oocasional  presence  upon  the  track  to  be  rea- 
aonably  anticipated?  Therefore,  why  not  '^expect"  them 
also,  taking  the  word  in  its  primary  sense. 

I  haye  authority  for  saying — the  case  from  27  Conn.,  cited 
above,  is  one — that  such  is  not  the  reason  of  the  rule  requir- 
ing outlook,  as  settled  in  the  ''cattle  "  cases.  It  rests  upon  a 
broader  principle,  and,  like  all  broad  principles,  its  boundaries 
are  not  defined,  and  cannot  be;  but  enough  has  been  mapped 
oat  to  cover  this  case. 

"We  must  so  use  or  protect  our  own  rights  as  not  to  use 
excessive  force  or  otherwise  unnecessarily  injure  or  destroy 
those  of  another,"  as  defined  by  Judge  Ellsworth. 

Again,  we  may  not  push  our  own  rights  to  an  extreme  to 
the  harsh  or  unnecessary  injury  of  another;  for  such  extreme 
rights  are  no  rights,  as  may  be  illustrated  by  the  case  of  shoot- 
ing a  petty  thief  on  your  grounds  in  the  daytime. 

Again,  that  some  one  shall  always  be  on  the  lookout  on  a 
running  train  is  from  its  nature,  and  as  shown  by  experience, 
one  of  the  most  important  safeguards;  indispensable,  in  fact| 
lor  the  passenger  on  the  going  train  as  well  as  the  passenger 
on  the  coming  train,  for  those  off  as  well  as  those  on  the 
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train.    The  enforcement  of  euch  outlook  is  bo  imperatiye, 
the  ground  of  public  policy,  that  the  law  may  impose  it  aa  a 
duty,  due  to  one  who  may  himself  be  in  the  wrong. 

The  passenger,  for  example,  may  not  be  hurt;  therefore  he 
cannot  sue — he  must  wait  until  he  is  hurt;  but  he  much 
prefers  safety  in  fact,  and  the  sense  of  safety,  to  any  right  of 
action  after  the  injury  has  been  sustained.  In  this  matter 
the  prevention  is  much  more  important  than  the  cure.  This 
makes  the  duty  of  outlook  reasonable  where  otherwise  it  might 
not  be  so;  and  the  same  duty  due  to  others  makes  its  per- 
formance easy.  So  that  reasonable  outlook  may  be  exacted 
as  a  specific  duty  in  some  cases  such  as  this,  when  it  may  not 
be  able  to  stand  the  test  of  legal  reasoning  on  strict  principles 
relating  to  ordinary  things* 

The  rule  of  outlook  laid  down  in  the  cattle  cases  is  not 
without  the  foundation  of  some  such  principles.  They  can* 
not  now  be  overthrown,  and  from  them  there  is  otherwise  no 
escape,  reinforced,  as  it  is  in  this  case,  by  the  law*s  tenderness 
to  human  life  and  limb. 

The  practical  application  of  this  doctrine  to  the  case  of 
children  leads,  as  I  now  see  it,  almost  inevitably  to  its  appli- 
cation to  adults,  which  would  bring  us  into  antagonism  with 
▼ery  many  cases  of  very  high  authority;  but,  when  we  have 
it  to  decide,  this  seeming  inevitability  may  end  in  a  plain  way 
found,  if  not  in  an  extension  of  the  rule. 

But  the  question  of  taking  the  case  from  the  jury  remaina 
Cases  often  occur  the  decision  of  which  may  properly  be  with- 
drawn from  the  jury.  Some  courts  have  and  exercise  the 
power  of  directing  a  nonsuit;  but  in  Ross  v.  GiU,  1  Wash.  ( Va.) 
89,  decided  in  1792,  it  was  held  that  the  courts  of  this  state  "have 
no  power  to  direct  a  nonsuit,  however  destitute  the  plaintiff 
may  be  of  a  right  to  recover."  They  may  advise  it,  and  direct 
the  plaintiff  to  be  called;  but  if  he  refuses  to  suffer  a  nonsuit, 
the  courts  can  protect  and  enforce  their  opinion  only  by 
awarding  a  new  trial,  in  case  the  jury  find  against  their  direo* 
tion;  but  they  may  expressly  direct  the  jury  to  find  for  the 
defendant,  which,  in  practice,  is  seldom  disregarded. 

Upon  a  motion  for  a  nonsuit,  the  court  may  give  their  opin- 
ion that  the  plaintiff  has  no  cause  of  action,  and  may  direct 
him  to  be  called,  but  he  may  nevertheless  appear  and  refuse 
to  be  nonsuited:  Thweat  y.  Fineh,  1  Wash.  (Va.)  217. 

So,  on  the  other  hand,  the  court  may,  upon  motion,  deelaie 
that  the  action  is  maintainable,  or  may  refuse  to  give  §af 
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opinion,  and  so  leave  the  whole  question  with  the  jury:  ThtDeat 
w.  Fineh^  1  Wash.  (Va.)  217;  and  this  latter  is  the  proper 
ooorsOy  unless  some  essential  element  of  the  right  of  recovery 
ie  wholly  wanting,  or  the  evidence,  as  a  whole,  is  so  destitute 
of  proof  of  what  is  essential  that  there  is  no  room  for  two  hon- 
est,  intelligent  opinions  about  it,  or  the  question,  on  indisput- 
able facta,  is  purely  a  question  of  law.  So  the  court  may  direct 
the  jury  to  find  the  facts  on  any  issue  in  a  special  verdict,  and 
then  decide  the  case  on  the  law  arising  thereon;  or  to  find  in 
writing  on  any  particular  question  of  fact  stated  in  writing: 
See  code  1891,  o.  131,  sec.  5. 

But  each  party  has,  as  matter  of  right,  the  power  to  with- 
draw the  case  from  the  jury  and  have  it  decided  by  the  court| 
in  which  case  all  the  evidence  is  certified  and  considered,  and 
the  jury  find  a  verdict  for  the  plaintiff,  together  with  the 
amount  he  is  entitled  to  recover,  if  the  opinion  of  the  court 
upon  the  demurrer  to  evidence  shall  be  for  the  plaintiff,  and 
a  verdict  for  defendant,  if  such  opinion  shall  be  for  defendant; 
and  all  reasonable  and  proper  inferences  are  left  to  be  drawn 
by  the  court,  without  the  necessity  of  their  being  found  or 
agreed  on,  and  when  decided,  the  case  is  ended. 

If  the  method  of  moving  to  exclude  for  insufficiency  is  re- 
sorted to,  it  must,  at  least,  be  confined  to  such  cases  as  justify 
the  court  in  directing  a  verdict  We  have  no  right  to  presume 
that  the  plaintiff  brings  his  suit  in  order  to  have  certain  points 
of  law  determined  by  one  or  more  appeals. 

He  desires  a  trial  by  jury  if  he  is  entitled  to  it,  and,  in  any 
event,  may  rest  satisfied  with  their  verdict.  If  incompetent 
evidence  is  in,  let  it  be  stricken  out;  and  if  that  leaves  plain* 
tiff^s  case  without  support,  or  if  from  any  cause  he  is  clearly 
not  entitled  to  a  verdict,  let  the  court  direct  a  nonsuit  How 
do  we  know  that  plaintiff  will  not  submit  to  it?  And  if  plain- 
tiff does  not  submit,  let  the  jury  be  directed  to  find  for  de- 
fendant If  the  defendant  thinks  it  a  proper  case  to  with- 
draw from  the  jury,  and  submit  to  the  court  for  decision  upon 
the  immediate  or  more  deliberate  consideration  of  all  the  evi- 
dence, he  can  thus  withdraw  it;  such  is  his  right 

During  the  progress  of  the  trial  plaintiff  in  error  asked  Mrs. 
Esom  Mays,  the  mother  of  the  two  little  boys,  the  question: 
^  What  was  the  age  of  your  youngest  child  that  was  at  home 
at  that  time?"  (time  of  the  accident)  She  was  not  per- 
mitted to  answer,  and  plaintiff  having  excepted  assigns  this 
ruling  as  error.    This  question  of  plaintiff  to  his  own  witness 
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was  inteodod,  no  doubt,  as  a  gradual  approach;  but  he  begtof 
flo  far  off  that  we  are  not  able  to  see  any  relevancy  whateyer, 
and  the  asking  of  it  was  properly  refused. 

James  Capehart,  a  witness  for  plaintiff,  was  a  passenger  on 
iha  up-bound  train  that  morning,  and  was  asked  by  plaintiff 
ih%  question,  "  Right  at  the  time  and  while  you  were  examin- 
ing the  children  —  right  at  the  time  of  the  accident — what, 
if  anything,  did  you  hear  the  conductor  or  engineer  say  t " 
The  court  refused  this  question.  It  was  proper  for  plaintiff  to 
indicate  by  the  form  of  the  question,  or  when  objection  was 
made  in  some  other  proper  way,  that  he  was  seeking  to  elicit 
a  part  of  the  res  geUx.  I  think  the  question  itself  pointed 
with  sufficient  certainty  to  the  supposed  nature  and  com- 
petency of  the  expected  reply;  and  the  court  should,  in  some 
way,  have  heard  the  answer  of  the  witness,  and  then  have  de- 
termined whether  the  thing  said  was  a  part  of  the  thing  done, 
or  only  a  mere  narrative  of  something  that  had  taken  place. 
As  it  is,  this  court  can  not  say  whether  the  expected  answer 
was  competent  or  not,  and  the  record  shows  that  the  com- 
petency of  the  answer  was  determined  without  hearing  it. 

Under  sec.  30,  c.  116,  p.  780,  of  the  Code  of  1891,  and  be- 
fore any  evidence  had  been  heard,  plaintiff  moved  the  court 
to  send  the  jury  to  view  the  place  where  the  accident  hap- 
pened, and  again  after  the  plaintiff's  evidence  was  all  in 
he  renewed  his  motion.  The  court  overruled  the  motion. 
This  proceeding  must,  for  obvious  and  peculiar  reasons,  be 
left  largely  to  the  discretion  of  the  trial  court,  who  can  best 
say  whether  such  view  is  necessary  to  a  just  decision.  So  far 
as  the  record  enables  this  court  to  venture  an  opinion  on  the 
point,  it  appears  that  such  view  was  not  necessary;  and  be- 
sides, the  court  may  have  based  its  refusal  on  other  proper 
grounds,  which  readily  suggest  themselves:  Baltimore  €ic. 
R.  R.  Co.  V.  PoUy^  14  Gratt.  470,  47t 

In  conclusion,  summing  up  our  views  of  this  case,  we  are 
of  opinion,  from  principles  already  announced  by  this  court, 
that  a  railway  company  owes  to  a  child  on  its  track,  appar- 
ently insensible  of  its  danger,  the  duty  of  ordinary  care  in 
keeping  before  its  running  train  an  outlook,  reasonable  ac- 
cording to  the  circumstances,  in  order  to  discover  the  child, 
and,  when  discovered  to  be  such  a  child,  to  use  such  pre- 
oautionary  measures  as  are  proper  and  prudenti  in  the  cir- 
cumstances, to  avoid  its  injury. 

In  such  cases  the  measure  of  duty  is  ordinaiy  eaiiw    Such 
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care  is  not  fixed,  bnt  yariable,  depending  upon  the  reasonable 
reqaireokents  to  be  exacted  from  the  prudent  man  of  skill  in 
the  business,  in  the  circomstancea.  So  that  the  question,  what 
is  the  duty  in  the  circumstances  of  the  case,  as  well  as  the 
question  whether  or  not  such  duty  has  been  performed,  has  to 
be  determined  in  some  way,  but^  from  its  Tariable  nature,  can 
not  be  determined  as  a  matter  of  law;  hence  the  peculiar  pro- 
priety of  not  withdrawing  it  from  the  jury,  except  by  the  long^ 
settled  and  well-established  methods:  See  WestchesUr  ete^ 
R.  S.  09.  V.  McElwee,  67  Pa.  St  311;  MeCtUlyy.  CJarfe,  40  Pa. 
St  899;  80 Am.  Dec.  584;  Pennslyvania  Canal  Co.y.  Bentky^ 
66  Pa.  St  Sa 

As  to  the  question  propounded  to  Mr.  Capehart,  his  own 
evidence  shows  that  he  was  a  passenger  on  the  train,  who 
at  once  got  off  and  went  to  the  place  of  the  accident  with  the 
engineer  and  conductor.  The  form  of  the  question,  and  the 
circumstances  under  which  it  waa  propounded,  sufficiently 
show  that  plaintiff  proposed  to  prove  something  said  as  part 
of  the  res  gestx,  and  the  court  should  have  heard  or  seen  Ibe 
answer,  and  then  have  passed  upon  its  competency:  See  Scot' 
land  Co.  v.  Hill,  112  U.  S.  183;  see  book  12,  Lawy.  Rep.  Ann. 
pi  656,  notes  to  Shinnsrs  t.  Pr^ri&torij  eie.^  164  Mase^  168;  26 
Am.  St  Rep.  226. 

As  to  the  time  when  the  deceased  took  his  seat  astride  the 
guard-rail,  common  knowledge  and  common  experience  are 
parts  of  the  trial  of  every  civil  issue,  without  special  proof;  so 
that  the  jury  might  reasonably  infer  from  the  facts  proved 
that  it  would  require  a  few  seconds,  at  least,  for  these  children* 
to  go  upon  the  trestle  and  seat  themselves.  As  to  the  exclu- 
eion  of  the  evidence  in  this  case,  we  think  it  was  error  to  e» 
elude  the  same  from  the  jury;  but  we  do  not  thereby  intend 
to  intimate  any  opinion  as  to  what  should  have  been  done,  if 
the  question  had  arisen  upon  a  demurrer  to  evidence  or  on 
motion  for  a  new  trial  after  verdict 

Reversed.    Remanded.  ^ 

NasuoavcB— What  is.  — Negligeaoe  is  a  want  of  ordinary  oarot  MmA 
gomm%  «.  Miukegan  Booming  Co.,  8S  Mich.  633;  26  Am.  St  Rep.  308,  and 
note.  Kegligenoe  ia  the  failure  to  observe  that  degree  of  care  and  oaatios 
wfitoli  the  oironnwtances  demand  in  order  to  nve  another  person  from 
kt  Barrm  ¥.  SotUhem  Pac  Ox,  91  CaL  296;  25  Am.  8t  Rep.  186^  aoi 


MieuaiNas—  OBi>xirAiiT  Oabb —  What  is.  — Ocdioary  ears  maans  tiial 
dagrae  of  oare  whieh  an  ordinarily  pmdent  and  careful  person  would  ezai* 
•iM  nnder  lika  eircnmstanoest    WirUer$  v.  Katuoi  OUg  ttc  iTy  Ckk^  99  Mow 
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W9;  17  Am.  81  lUiL  691|  fVlftow  ▼•  A.  Jom|iA  eCe.  ITy  Ox,  M  Mo.  7^  14 
Am.  Sk  lUp.  617,  uid  aoto;  Bpohcm  Tnuk  He.09.T.  Hotfv,  S  Wuh.  4B| 
S6  Am.  Si.  Rep.  84S;  and  noiai  JETofef  t.  (kdntvOU  Mc  B'fCkK^  70  Ticz.  OOll 
8  Am.  St  Rep.  684;  Hmukm  etc  Jt$  (h.  r.  Boom.  70  T«x.  630;  6  Am.  Si 
Rep.  dlS. 

Railroaiml^Ddtt  Towabm  Oiffn.D»iit  TftisPABsnio  ov  Track:  See 
Rosenkram  t.  JDIiuW  ife.  i?V  Oa.^  108  Mow  0;  aiife,  638^  and  note;  McMwOm 
f .  Penwylvouda  R,  B.  Oc^  132  Pa.  St  107;  10  Am.  St  Rep.  601,  and  noli. 
See  also  extended  note  to  Wwlbrook  t.  MoMU  ete.  i?.  i?.  Oo.,  U  Am.  8t  Repu 
691;  Central  S.  S.  etc  Cfc  T.  FoiigAan,  03  Ala.  809;  30  Am.  St  Rep.  60, 
and  note. 

Trial  ^Vnw  of  PaxMisas  bt  Jubt.  — It  ia  in  the  diaorefeioii  of  tin 
trial  judge  to  allow  or  refnae  »  Tiew  of  the  ptemieea  hj  the  jnry:  Ktepetk  t. 
Dimald,  4  Wash.  436;  31  Am.  St  Rep.  036;  Saini  t.  Ouerreno,  17  CoL  448| 
31  Am.  St  Rep.  880.  See  oztended  note  t^IOnrimr.  BuUa,  08  Am.  Den 
342. 


SbAMOKDS   V.    HODGB. 

(16  War  YXMIHZA,  801] 

Tevrb  Pmoatobt.  ^If  property  ia  given  for  the  aUiolntt  baneAl  ol^  or 
to  be  at  the  diapoaal  of  the  donee,  espeoially  if  anoh  donee  be  a  parool 
no  troit  will  be  created  by  aubaeqaent  worda  ahowing  that  the  main* 
tenanoe  of  children  waa  the  motlTe  of  the  gift 

A  TbU8T  18    NOT  CbBATBD  BT    ▲  MbRB  UsB    OV  WoBDS  IrDICULTINO   TKl 

MoTiTB  of  gift,  aa  where  iti  purpose  ia  expressed  aa  being  to  enable  the 
donee  to  maintain  hia  children,  or  pay  his  debtay  or  the  like. 
WqiLB— DBYI8B  WHBN  HOT  IB  Tbubt.  — A  will  declaring  that  the  teatn- 
tor  gives  to  hia  wife  all  hia  estate,  both  real  and  personal,  for  the  por- 
poae  of  raising  hia  children,  to  hold  to  her  and  her  heirs  forever.  Teats 
her  with  an  absolute  estate  and  does  not  create  any  tmat  in  favor  of 
her  children. 

W.  8.  Thomburg  and  Br<nvn^  Jackson  and  Knight,  for  tha 
appellants. 

SimtM  and  EndoWf  for  the  appellees. 

English,  J.  Matthew  Lusher,  who  was  a  resident  of  Cabell 
County,  West  Virginia,  made  his  last  will  and  testament  on 
the  first  day  of  March,  1854,  and  died  during  the  same  month. 
In  this  will,  after  providing  for  the  payment  of  his  debts  and 
funeral  expenses  out  of  his  estate,  he  inserted  the  following 
clause:  ''  I  give  and  bequeath  to  my  wife,  Margaret  Lusher, 
all  my  estate,  both  real  and  personal,  of  every  kind  and  do- 
Bcription,  for  the  purpose  of  raising  her  children,  to  have  and 
to  hold  for  her  and  her  heirs  forever."  Said  Matthew  Lusher 
left  surviving  him  his  widow,  Margaret  Lusher,  and  five  chil- 
dren, namely,  Sarah  J.  Seamonds,  wife  of  William  H.  Sea- 
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mondSy  James  M.  Lusher,  Mary  L.  Gibson,  Toliver  S.  Lnsheri 
and  Matthew  I.  Lusher.  Said  Margaret  afterwards  intermar* 
ried  with  one  Hodge,  by  whom  she  had  one  child  named 
Charles  A.  Hodge.  Said  Margaret  Hodge  died  in  1888,  the 
said  Hodge,  her  husband,  having  died  previously. 

Shortly  before  her  death  said  Margaret  Hodge  conveyed  to 
said  Charles  A*  Hodge  a  certain  tract  of  land  situated  in 
Cabell  County  containing  one  hundred  and  twenty-five  acres, 
the  same  being  part  of  the  land  devised  to  her  by  said  Matthew 
Lusher,  which  land  was  conveyed  to  said  Charles  A.  Hodge 
in  consideration  of  on^  dollar,  subject  to  the  life  estate  of  the 
■aid  Margaret,  and  for  the  further  consideration  that  the  said 
Charles  A.  Hodge  should,  at  the  death  of  the  said  Margaret 
Hodge,  pay  to  Sarah  J.  Seamonds,  James  M.  Lusher,  Matthew 
L  Lusher,  and  Toliver  S.  Lusher  each  the  sum  of  one  hundred 
dollars  without  interest,  and  to  Mary  L.  Gibson,  at  the  death 
of  said  Margaret  Hodge,  one  hundred  and  fifty  dollars;  and 
said  C.  A.  Hodge  was  to  have  five  years  after  the  death  of 
said  Margaret  Hodge  in  which  to  pay  said  several  sums  of 
money. 

On  the  twenty-fifth  day  of  April,  1890,  the  children  of  said 
Margaret  Hodge  by  her  first  husband  brought  a  suit  in  equity 
against  said  Charles  A.  Hodge,  alleging  that  said  Matthew 
Lusher  died  seised  of  valuable  real  estate  in  said  county  of 
Cabell,  which  he  disposed  of  by  his  last  will  and  testament, 
which  was  duly  probated  and  admitted  to  record  in  the  county 
court  of  said  county  on  the  twenty-seventh  day  of  March,  1854, 
a  certified  copy  of  which  will  they  exhibited;  and  they  alleged 
that  by  the  terms  of  said  will  the  said  Margaret  Lusher  did 
not  take  the  legal  title  in  fee,  but  only  an  equitable  estate 
therein  for  her  life,  with  an  equitable  estate  in  fee  in  remainder 
to  the  plaintiffs,  the  five  children  of  the  said  Matthew  and 
Margaret  Lusher;  that  the  said  Margaret  Lusher  afterwards 
married  said  Hodge,  who  has  since  died,  by  whom  she  had 
one  child,  the  defendant,  Charles  A.  Hodge,  and  that  the  said 
Margaret  died  in  1888;  that  shortly  before  her  death  she  con- 
veyed said  one  hundred  and  twenty-five  acres  voluntarily  and 
without  consideration  to  said  Charles  A.  Hodge,  which  was 
part  of  the  lands  disposed  of  by  said  will  of  Matthew  Lusher, 
and  in  which  said  Margaret  had  an  equitable  estate  for  life, 
a  certified  copy  of  which  deed  was  exhibited;  and  they  further 
alleged  that  the  said  Margaret  being  dead,  the  said  Charles  A. 
Hodge  holds  the  legal  title  to  said  land  in  trust  for  plaintiffs, 
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but  tbftt  said  defendant  repudiates  his  character  as  such  irao- 
lee,  and  claimis  to  bold  said  land  in  fee  for  his  own  use  and 
beaefit,  and  denies  that  plaintiffb  have  any  interest  therein, 
all  ol  which  was  alleged  to  be  in  fraud  of  the  plaintiffis'  rightSi 
and  to  their  great  injury;  and  they  prayed  that  said  defend* 
ant  might  be  decreed  to  hold  the  said  land  in  trust  for  them, 
aad  that  he  might  be  directed  to  convey  the  same  to  them, 
and  for  general  reliel 

On  the  eighth  day  of  February,  1890,  the  defendant  filed  a 
demurrer  to  the  plaintiffs'  bill;  which  demurrer  being  argued 
by  connsel  and  considered  hj  the  courts  on  the  twenty-tbird 
day  of  September^  1891,  a  decree  was  rendered  in  the  caaaei 
in  which  the  court  held  that  the  will  of  Matthew  Lusher,  mx* 
kibited  with  said  bill,  vested  an  absolute  estate  in  the  deviBee, 
Margaret  Lusher,  and  that  the  plaintiffs  were  not  entitled  te 
the  relief  prayed  for,  mistained  the  defendant's  demurrer,  aad 
dismissed  the  plaintifft*  bill,  and  from  this  decree  the  plain- 
tiffs applied  for  and  obtained  this  appeal. 

The  errors  assigned  are  as  follows:  1.  The  oirouit  court  ef 
said  county  erred  in  sustaining  the  demurrer  of  said  defend- 
ant;  2.  The  court  erred  in  decredng  that  the  will  of  Mattliew 
Lusher  vested  an  absolute  estate  in  the  devisee,  Margaret 
Lusher.  As  these  assignments  raise  the  same  question,  they 
may  be  considered  together. 

I  read  the  clause  under  consideration  as  follows:  ''I  give 
and  bequeath  to  my  wifo,  Margaret  Lusher,  all  my  estate, 
both  real  and  personal,  of  every  kind  and  description,  to  have 
and  to  hold  to  her  and  her  hrirs  forever,  for  the  purpose  of 
raising  her  children."  It  is  contended  by  counsel  for  the  ap- 
pellants that  the  language  of  this  clause  made  the  said  Mar- 
garet Lusher  a  trustee,  holding  the  title  of  said  prqperfy,  ae 
such,  for  the  benefit  of  her  children. 

If  the  words  '*for  the  purpose  of  raring  her  children**  be 
emitted  from  the  clause,  no  one  would  question  for  a  moment 
that  the  remaining  words  of  the  clause  would  confer  upon 
said  Margaret  Lusher  the  fee-simple  of  said  property.  What 
is  the  effect,  then,  of  the  words  *^  for  the  purpose  of  raising 
her  children  ^?  Do  they  create  a  trust,  or  must  they  not 
rather  be  construed  as  a  motive  of  the  gift? 

In  1  Jarman  on  Wills,  700,  we  find  the  author  says:  '*  Bel 
here,  as  in  the  ease  of  precatory  trusts,  if  the  property  is  given 
in  the  first  instance  tor  the  absolute  benefit  or  te  be  at  the 
disposal  of  the  donee,  especially  if  such  dance  be  the  parenti 
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m»  irost  will  be  created  bj  snbeeqrtent  words  sliowiog  that 
the  inaiiitenanoe  of  the  children  was  a  motive  of  the  gift"; 
and  also  on  page  701  he  says:  *'In  Brotsn  ▼.  Casamajor^  4 
Vts.  498,  a  legacj  was  given  to  a  father,  the  better  to  enable 
him  to  provide  for  his  younger  children.  The  father  con- 
aeiiled  to  secure  the  principal  for  the  benefit  of  his  younger 
•hildren;  but  the  court,  on  his  petition,  held  him  entitled  to 
the  pest  arrears  of  interest  The  report  suggests  no  reason 
fcr  this  decision  but  that  which  appears  to  be  the  reasonable 
cne,  via.,  that  the  legacy  was  originally  absolute  to  the  father, 
and  remained  so,  except  so  far  as  his  consent  to  settle  it  had 
deprived  himself  of  his  interest":  citing  4  Ves.  498;  and 
again,  on  page  702,  the  author  says:  ^^A  legacy  to  A,  the  bet- 
ter to  enable  him  to  pay  his  debts,  expresses  the  motive  for 
the  testator's  bounty,  but  certainly  creates  no  trust  which  the 
ereditors  of  A  could  enforce  in  this  court;  and  again  a  legacy 
to  A,  the  better  to  enable  him  to  maintain  or  educate  and 
provide  for  his  family,  must,  in  the  abstract,  be  subject  to  a 
like  construction." 

Pierry  on  Trusts,  eee.  119,  reads  as  follows:  ''But  no  trust 
is  implied  where  the  words  simply  state  the  motive  leading  to 
tile  gift,  as  where  the  gift  is  to  a  person  to  enable  him  to 
HMuntain  his  children,  or  an  absolute  gift  is  made,  and  the 
motive  stated  *  that  he  may  support  himself  and  children,'  or 
a  gift  IB  made  absolutely  for  her  own  use  and  benefit,  '  having 
Ml  confidence  in  her  suflicient  and  judicious  provision  for 
the  children  ';••••  and  it  may  be  added  that  the  mere 
expression  of  a  purpose  for  which  a  gift  is  made  does  not  ren- 
der tiie  purpose  obligatory." 

Again,  in  the  case  of  Rhett  t.  Mason^e  Ex%  18  Gratt  541, 
the  clause  in  the  will  in  controversy  read  as  follows:  ^'  I  de- 
▼iee  all  my  estate  in  possession,  remainder,  reversion,  or  in 
expectancy  to  my  beloved  wife,  B.  C.  M.,  for  her  maintenance 
and  support,  and  for  the  maintenance  and  support  of  our 
ehildren  during  her  life  and  widowhood.  In  the  event  of  her 
marriage,  she  is  to  be  restricted  to  her  dower  and  distribu- 
tarj  share,  as  in  case  of  intestacy."  It  was  held,  upon  the 
language  of  the  clause,  that  the  widow  was  entitled,  during 
her  widowhood,  to  the  whole  profits  of  the  estate,  and  there 
was  no  trust  for  the  children. 

In  the  case  of  Bain  v.  Bvff^s  AdmW,  76  Va.  371.  it  was  held 
that  the  words  **  for  the  sole  and  separate  use  of  herself  and 
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child  or  children,"  etc.,  do  not  give  any  estate  to  the  child  or 
children,  bat  indicate  the  motive  for  the  gift  to  the  "  mother." 

Schooler  on  Wills,  sec.  596,  says:  ''American  cases  hold, 
moreover,  that  a  gift  to  enable  a  legatee  to  confer  a  bounty 
on  others  is  not  a  trust,  but  a  beneficial  legacy  to  him." 

In  Wilmoih  v.  Wilmoth,  34  W.  Va.  426,  this  court  held: 
**The  second  clause  of  the  will  giving  a  wife  all  of  the  testa- 
tor's i>ersonaltyi  to  be  hers  absolutelyi  to  be  used  by  her  in 
any  way  or  manner  she  may  irish  for  her  own  comfort  and 
for  the  benefit  of  our  two  children,"  gives  the  wife  an  absolute 
estate,  and  that  *Hhere  was  no  implied  or  precatory  trust 
thereby  created  for  the  children." 

It  will  be  noticed  that  the  will  under  consideration  was 
executed  on  the  first  day  of  March,  1854,  and  was  admitted 
to  probate  on  the  27th  of  the  same  month;  and  that  the  deed 
from  Margaret  Hodge  to  Charles  A.  Hodge  was  acknowledged 
on  the  eighth  day  of  April,  1889,  and  was  admitted  to  record 
on  the  twenty-fifth  day  of  June  in  the  same  year;  and  this 
suit  was  instituted  on  the  twenty-fifth  day  of  April,  1890;  so 
that  the  youngest  child  by  the  first  marriage  must  have  been 
thirty-five  or  thirty-six  years  of  age  at  the  time  said  deed  was 
made  and  said  suit  was  brought;  and  the  strictest  require- 
ment of  the  clause  we  are  asked  to  construe  had  long  since 
been  complied  with,  as  the  youngest  child  by  the  first  mar- 
riage had  reached  its  majority  more  than  fourteen  years  before 
suit  was  brought  The  property  was  given  to  said  Margaret 
Lusher,  to  have  and  to  hold  to  her  and  her  heirs  forever  for  the 
purpose  of  raising  her  children.  This  wish  of  the  testator 
had  long  been  complied  with,  and  it  is  clear  that  said  child- 
ren  could  claim  nothing  further  under  the  will.  No  trust  was 
created  in  their  favor. 

We  are  therefore  of  the  opinion  that  said  clause  in  the  will 
of  Matthew  Lusher  conferred  on  his  devisee,  Margaret  Lusher, 
an  absolute  estate  in  the  property  devised,  and  that  the  cir- 
cuit court  committed  no  error  in  sustaining  the  defendant's 
demurrer. 

The  decree  complained  of  must  therefore  be  affirmed,  with 
oosts  and  damages  to  the  appellee, 

Tbusis  —  Paioatobt — Do  not  Akiss  whin.  —  Ordinarily  no  trusl  wiU 
•rise  when  a  deviM  U  made  to  one  etanding  in  the  relation  of  a  parent 
touching  the  maintenanoe  of  children,  as  saoh  directions  generally  relate 
to  the  motive  only  of  the  testator:  BUioU  ▼.  BUioU,  117  Ind.  380;  10  Am.  Si 
Rep.  64.    See  note  to  Mclntyrt  t.  Mclniyrt^  10  Am.  St.  Rep.  632.    Ko  tnitl 
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will  he  impIUd  merely  from  words  Indloating  fhe  moMTee  Indaclng  the  giftt 
MtamdaU  ▼.  RandoU,  185  111.  398;  25  Am.  8k  Bep.  373,  and  note.  Mere  worde 
of  desire,  reoommendation,  and  oonfidenoe  in  a  will  do  not  create  a  tmsts 
Pennock't  BsUUe,  20  Pa.  8t  268;  58  Am.  Deo.  718,  and  note;  Oood  t.  Fick' 
ttorn,  144  Pa.  St  287;  27  Am.  8t  Rep.  69(1.  For  a  disoasston  of  preoatory 
irosts  and  their  creation  see  extended  notes  to  Hatridm  ▼•  JSToitiioiii  ^  Am* 
Deo.  872;  and  Kmox  ▼•  KsicsBt  48  Am.  Bep.  494 


VToolwine's  Administrator  v.  Ghbsapbakb  and 

Ohio  Railway  Company. 

[86  Wnrr  VnumiXiL,  829.] 

HaaLiOBNCB.—  Trbsfassbbs  and  Lioxnskes  qoiko  upon  tbm  Pbbuisbs  of 
Akothsb  take  them  as  they  find  them,  and  run  snoh  risks  as  are  inci- 
dent to  the  existing  condition  of  the  premises,  and  therefore  cannot 
eomplain  of  their  needing  repairs,  nor  recover  for  injuries  received  from 
the  condition  in  which  they  find  the  premises,  but  may  recover  for  in- 
juries resulting  from  the  subsequent  negligence  of  the  owner  while  they 
are  on  the  premises. 

KiOLiaxNCX,  Who  mat  Complain  ot.  —  A  plaintiff,  seeking  to  recover 
for  injuries  received  by  him  from  the  negligence  of  another,  must  show 
that  the  latter  committed  a  breach  of  some  duty  owing  to  the  plaintiff 
or  imposed  for  his  benefit. 

LlOKNSBXB,  DUTT  TO.  —  Onb  WHO  GOSS  INTO  A  TkLSQRAPH  OfTIOS  FOB  THN 

purpose  of  paying  a  social  visit  to  the  operator  there,  who  is  an  old  ac* 
quaintance,  is  not  a  person  to  whom  the  corporation  owning  and  main* 
teining  the  office  owes  any  special  duty,  and  therefore  he  cannot  recover 
for  injuries  sustained  from  the  dangerous  condition  of  the  prenuses  aris- 
ing from  the  previous  negligence  of  one  of  the  owner's  employees. 

A  LlOBNSn  UPON  THE  PREMISES  OT  A  RaILWAT  Ck)IIPORATION  IS  ONE  who^ 

being  neither  a  passenger,  servant,  nor  trespasser,  nor  standing  in  any 
oontractual  relations  to  the  corporation,  is  permitted  by  it  to  come 
upon  the  premises  for  his  own  interest,  convenience,  or  gratification. 

JvBt  Tbial  —  Verdiot  when  mat  be  Directed  bt  the  Coubt.  —When 
the  evidence  given  at  a  trial,  with  all  the  inferences  that  the  jury  could 
justifiably  draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plain- 
tifi^  so  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  may 
direct  a  verdict  for  the  defendant. 

To  A  MEBE  Licensee  on  the  Premises  op  Another  the  Latter  owes 
HO  DUTT  other  than  that  of  not  willfully  nor  wantonly  injuring  him. 
The  license  must  be  accepted  subject  to  the  rieks  and  perils  attendant 
thereon* 

AdavM  and  MiUer  for  the  plaintiff  in  error. 

/.  E.  ChUton^  for  the  defendant  in  error. 

English,  J.  This  was  an  action  of  trespass  on  the  tMe^ 
instituted  on  the  thirteenth  day  of  March,  1890,  by  M.  A. 
Maaning,  administrator  of  the  estate  of  A.  D.  Woolwine,  de- 
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ceased,  in  the  circuit  court  of  Summers  County,  against  tba 
Chesapeake  and  Ohio  Railway  Company,  charging  that  the 
death  of  his  intestaie  was  occasioned  by  the  gross  careleaa- 
nese  and  negligence  of  the  defendaat,  and  claiming  ten  thoo- 
sand  dollars  damages.  There  was  a  demurrer  interposed  tn 
the  declaration,  which  was  overruled;  the  defendant  pleaded 
''not  guilty,"  and  the  case  was  submitted  to  a  jury.  The 
plaintiff,  having  introduced  his  evidence,  rested  his  case,  and 
the  defendant  moved  the  court  to  strike  out  all  of  the  plain- 
tiff's  evidence,  which  motion  was  sustained,  and  the  jdaintiffB 
evidence  was  stricken  out,  to  which  action  of  the  court  the 
•plaintiff  excepted,  and  thereupon  the  jury  rendered  a  verdict 
for  the  defendant.  The  plaintiff  then  moved  the  court  to  aei 
aside  said  verdict,  which  motion  the  court  overruled,  and  the 
plaintiff  excepted,  and  tendered  a  bill  of  exceptions,  setting 
out  all  of  the  evidence  of  the  plaintiff,  and  the  plaintiff  ai>plied 
for  and  obtained  this  writ  of  error. 

The  facts  shown  by  the  evidence  are,  in  substance,  as  fol« 
lows:  At  the  east  end  of  the  Big  Bend  tunnel,  in  said  ooanty 
of  Summers,  and  about  eighty  yards  from  the  eastern  portal 
of  said  tunnel,  the  defendant  had  constructed  a  switch,  which 
diverged  from  the  main  track  of  the  defendant  to  the  rights 
passing  along  near  the  bank  of  the  Greenbrier  River;  and 
that  immediately  on  the  bank  of  said  river,  and  between  said 
switch  and  the  river,  the  defendant  had  erected  a  small  build-^ 
ing,  fourteen  by  sixteen  feet  in  sixe,  for  its  own  convenience 
as  a  telegraph  office,  the  front  part  of  which  building  rested 
on  the  bank,  and  the  back  rested  on  perches.  Those  Hving 
in  the  immediate  vicinity  of  this  telegraph  office  were  tunnel 
hands,  and  were  employees  of  the  defendant. 

The  plaintiff's  intestate  was  a  telegraph  operator  on  the 
Norfolk  and  Western  Railroad,  and  was  at  home  on  a  visit  to 
his  parents,  who  lived  about  two  miles  from  the  tunnel;  and  on 
the  evening  of  the  sixth  day  of  February,  1890,  he  paid  a  visit 
to  this  office,  being  an  acquaintance  of  Bryant,  the  operator. 
At  the  time  of  this  visit,  the  train  which  was  used  for  work- 
ing  in  the  tunnel  was  standing  in  front  of  the  telegraph  office, 
on  the  side  track,  which  was  seven  feet  from  the  front  of  aaid 
office,  and  had  been  so  standing  for  one  hour  and  fifteen  min- 
utes, and  it  appears  that  Joe  Towns,  one  of  the  employees, 
whose  duty  it  was  to  close  the  switch  after  the  tunnel  train 
oame  in  on  the  side  track,  had  failed  to  do  so,  and  a  freight 
train,  coming  east  through  the  tunnel|  ran  into  this  open 
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sifitch  on  to  the  Bide  track,  and  wrecked  the  tnnnel  train, 
throwing  some  of  its  cars  against  said  office,  knocking  it  over 
the  river  bai^  into  the  river,  thereby  causing  the  death  of  tb« 
plaintiff'B  intestate,  who  had  entered  said  telegraph  office 
about  tweUty-five  minuteB  before,  and  at  the  time  of  the  acci- 
dent was  lying  on  a  table  in  the  said  office. 

It  appears  that  the  plaintifif's  intestate  had,  about  a  year 
previons  to  that  time,  been  employed  by  said  Bryant,  and 
worked  a  week  in  his  place  as  operator  in  said  office;  and 
the  natural  inference  is  that  he  called  on  this  occasion,  as  is 
natural  for  persons  engaged  in  the  same  business,  to  pay  Bry- 
ant a  friendly  visit.  So  far  as  is  disclosed  by  the  evidence, 
he  bad  no  business  to  transact  of  any  character  with  the 
office,  although  it  appears  that  messages  had  occasionally 
been  sent  and  received  from  this  office  by  parties  having  no 
connection  with  the  railroad,  but  that  the  office  was  main- 
tained by  the  defendant  for  its  own  convenience,  as  is  shown 
by  the  plaintiff's  testimony. 

No  one  could  presume  from  anything  that  appears  in  the 
case  that  any  employee  of  the  defendant  left  this  switch  open 
with,  thft  intent  of  injuring  the  plaintiff's  intestate,  A.  D. 
Woolwine.  On  the  contrary,  it  appears  that  said  Woolwine 
did  not  come  to  said  telegraph  office  for  more  than  an  hour 
after  the  tunnel  train  ran  in  on  the  side  track,  and  said  switch 
was  accidentally  left  open  by  Joe  Town,  whose  duty  it  was  to 
close  it  after  said  tunnel  train  came  on  to  the  siding. 

No  one  appears  to  have  been  aware  of  said  Wool  wine's  in- 
tention to  visit  said  telegraph  office,  and,  if  they  had,  it  does 
not  appear  that  any  employee  of  the  defendant  had  any  ill- 
feeling  or  spite  against  said  Woolwine;  and  we  cannot  say  that 
any  person  so  employed  would  intentionally  wreck  two  trains 
and  demolish  the  telegraph  office  for  the  purpose  of  injuritig 
Woolwine.  Moreover,  no  one  could  possibly  have  foreseen 
that  the  freight  train,  by  leaving  the  main  track  and  run- 
ning out  on  this  siding,  would  have  thrown  the  tunnel  oars 
against  the  telegraph  office,  which  stood  seven  feet  from  the 
side  track,  and  knocked  it  down  the  river  bank  and  into  the 
river.  This,  however,  appears  to  have  been  one  of  the  possi* 
bilitiea 

The  evidence  in  the  case  shows  that  said  Woolwine  was 
fully  acquainted  with  the  telegraph  office  and  its  surround- 
iags,  as  be  had  during  the  previous  year  been  employed  for 
a  week  as  operator  in  said  office  by  said  Bryant 
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Counsel  for  the  plaintiff  in  error,  in  their  brief^  asaert  that: 
^  The  general  principle  is  that  trespassers  and  licensees  going 
upon  the  premises  of  another  take  the  premises  as  tbej  find 
them,  and  run  such  risks  as  are  incident  to  the  existing  ooa* 
dition  of  such  premises,  and  therefore  cannot  complain  of 
their  needing  repairs,  and  cannot  recover  for  injuries  resulting 
from  the  condition  in  which  they  find  the  premises;  but  the 
distinction  is  that  they  can  recover  for  injuries  resulting  from 
the  subsequent  actual  negligence  of  the  defendant  while  the 
licensee  is  on  the  premises."  This,  we  believe,  states  cor- 
rectly the  law  where  parties  go  upon  the  premises  of  another 
under  the  circumstances  that  Woolwine  did  in  this  case. 

If  we  apply  this  law  to  the  facts  of  this  case,  we  find  that 
the  switch  was  open  when  he  went  to  the  telegraph  office,  and 
so  remained  for  an  hour  and  twenty  minutes  before  the  aoci* 
dent  happened;  and  Woolwine  had  been  in  the  office  aboat 
twenty-five  minutes  when  the  collision  occurred.  There  was 
no  change  in  the  switch  after  the  arrival  of  said  Woodwine^ 
and  he  took  upon  himself  the  risk  of  the  premises  in  the  con- 
dition he  found  them. 

We  may  next  inquire  whether  the  circumstances  of  this 
case  are  such  as  to  entitle  the  plaintiff  to  complain  of  a  breach 
of  duty  on  the  part  of  the  defendant  towards  his  intestate: 
1  Shearman  and  Redfield  on  Negligence,  sec.  316,  under  the 
head  of  '^  Who  may  complain  of  a  breach  of  duty,"  says:  ^*The 
plaintiff  must  show  a  breach  of  some  duty  owing  to  him,  or 
which  was  imposed  for  his  benefit"  It  is  not  every  one  who 
sustains  an  injury  by  reason  of  some  act  or  omission  on  the 
part  of  an  employee  of  a  railroad  company  that  entitles  a 
person  injured  by  reason  thereof  to  demand  and  recover  dam- 
ages from  said  company  by  reason  thereof:  See  Bishop's  Non* 
Contract  Law,  sec.  446;  People  v.  Fairchild^  67  N.  Y.  336. 

We  find  that  1  Shearman  and  Redfield  on  Negligence,  see. 
97,  says:  ^^The  injury  which  a  stranger  does  to  the  railroad 
company  by  entering  upon  its  way  is  infinitesimal,  while  the 
risk  to  himself  is  great.  The  injury  which  he  does  to  hia 
neighbor  by  secretly  entering  his  bedroom  is  great,  while  the 
risk  to  himself,  if  undiscovered,  is  infinitesimaL  In  each  caae, 
it  is  true,  the  effect  upon  the  trespasser's  right  to  sue  for  dam- 
ages may  be  the  same,  but  this  will  be  for  very  different  rea* 
sons.  If  he  walks  along  the  track,  he  knowingly  takes  the 
risk  of  fatal  injuries,  and  should  not  recover  for  tiiat  reason. 
If  he  secretes  himself  in  the  bedroomi  ho  knowingly  engages 
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In  a  gross  invasion  of  his  neighbor's'  rights,  and  shonld  not 
recover  for  that  reason.  Most  of  the  reported  cases  which  ap- 
pear at  first  sight  inconsistent  with  this  proposition,  and  all 
of  thein  which  are  not  inconsistent  with  other  and  better  con- 
sidered decisions,  will  prove  upon  examination  to  be  cases 
which  turned,  not  upon  contributory  negligencci  but  upon  the 
question  whether  the  defendant  owed  any  duty  to  persons  in 
plaintiff's  situation,  which  he  had  neglected  to  perform." 

Now  let  us  inquire  what  duty  the  defendant  owed  to  this 
unfortunate  young  man  under  the  circumstances  detailed  by 
the  evidence.  He  went  upon  the  defendant's  premises,  and 
inte  its  telegraph  office,  not  for  the  purpose  of  sending  a  mes* 
sage,  or  transacting  any  business  of  any  kind  whatever  with 
any  of  the  agents  or  employees  of  the  company,  but  for  the 
purpose  of  paying  a  social  visit  to  the  operator,  who  was  an 
old  acquaintance.  In  the  case  of  Sweeny  v.  Old  Colony  etc, 
JR.  R.  Co.,  10  Allen,  368,  87  Am.  Dec.  644,  Bigelow,  C.  J.,  in 
delivering  the  opinion  of  the  court  said:  — 

**  In  order  to  maintain  an  action  for  an  injury  to  person  or 
property  by  reason  of  negligence  or  want  of  due  care,  there 
must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff  which  the  defendant  has  left  undischarged  or  unful* 
filled.  This  is  the  basis  on  which  the  cause  of  action  rests. 
There  can  be  no  fault  or  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  or  contract  which  a  party  is  bound 
to  perform  or  fulfill.  All  the  cases  in  the  books  in  which  a 
party  is  sought  to  be  charged  on  the  ground  that  he  has 
caused  a  way  or  other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  accident  and  injury 
have  been  occasioned  to  another,  turn  on  the  principle  that 
negligence  consists  in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  has  been  violated.  Thus  a  trespasser  who  comes 
on  the  land  of  another  without  right  cannot  maintain  an  ac- 
tion if  he  runs  against  a  barrier,  or  falls  into  an  excavation 
there  situated.  The  owner  of  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrong-doers.  So  a  licensee  who  enters 
on  premises  by  permission  only,  without  any  enticement,  al- 
lurement, or  inducement  being  held  out  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  pitfalls.  He  goes  there  at  his  own  risk,  and 
enjoys  the  license  subject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occupant  to  keep  his  prem- 
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ises  Ib  m  euitabla  oondiiion  for  those  vbo  coum  there  flolely 
for  their  own  convenience  or  pleasure." 

In  the  case  of  Diehold  ▼.  PeniMyleania  JL  iZ.  Co.,  SO  N.  J.  Ia, 
478,  it  was  held:  '*  Where  a  railroad  oompany  provides  offices 
for  the  transaction  of  its  business,  aocessible  from  the  publie 
streets,  the  presence  in  the  freight  yard  of  the  company  of  * 
person  having  business  with  such  offices  is  not  a  necesaary 
incident  of  his  business  with  the  company.  He  is  at  best  a 
licensee,  towards  whom  the  company  owes  no  special  doty." 

There  appears  to  be  a  marked  distinction  as  to  the  liabiliij 
incurred  by  property  owners  to  persons  who  go  upon  their 
premises  as  trespassers,  or  as  licensees  or  volunteers,  and  those 
who  go  there  upon  business,  and  we  find  in  a  note  on  page 
697  in  Leading  Cases  on  the  Law  of  Torts,  by  Bigelow,  it  is 
said,  in  commenting  upon  this  distinction,  that  **  Sweenyw. 
Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  and 
Indermaury.  DamM,  L.  R.  1  C.  P.  274;  L.  R.  2  C.  P.  811,  have 
settled  the  distinction  between  the  duty  which  a  man  owes  to 
persons  who  come  upon  his  premises  as  bare  volunteers  or 
licensees,  and  those  who  come  as  customers  or  otherwise  in 
the  course  of  business,  upon  the  invitation,  express  or  im* 
plied,  of  the  occupier.     As  to  the  latter,  the  occupier  is  bound 
to  exercise  reasonable  care,  to  prevent  damage  from  unusual 
danger,  of  which  the  occupier  has  or  ought  to  have  knowledge; 
and  this,  though  the  transaction  had  already  been  completed, 
and  the  plaintiff  had  returned  only  for  some  incidental  (if 
proper  and  usual)  purpose  connected  with  it.    As  to  the  for- 
mer, the  party  takes  his  own  risk,  and  so  long  as  there  is  no 
active  misconduct  towards  Mm,  no  liability  is  incurred  by  the 
occupier  of  the  premises  by  reason  of  injury  sustained  by  * 
visitor  oil  his  premises."  .  •  •  .  "  Upon  careful  examination 
of  the  above  and  other  cases,  boweVer,  it  will  be  found  thai 
the  authorities  may  be  classed  under  three  heads,  to  wit:  1. 
Bare  licensees  or  volunteers;  2.   Those  who  are  expressly  in- 
vited or  induced  by  active  conduct  of  the  owner  to  go  upon 
his  premises;  3.   Customers  and  others,  who  go  there  <m  boa- 
iness  with  the  occupier.     The  general  rule  will  tlien  be,  thai 
in  those  cases  which  fall  under  the  first  head,  the  party  in- 
jured has  no  right  of  action  against  the  occupant  of  the  preoi- 
ises,  and  the  contrary  in  cases  falling  under  the  second  and 
third  heads." 

The  case  of  Indermaur  v.  Dames,  L.  R.  1  G.  P.  274,  L.  R.  2 
C.  P.  311,  above  referred  to,  was  a  case  in  which  the  defend- 
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ami  WM  a  sugar  refiner,  and  there  waa  a  bole  or  hatchwajr 
through  the  floore  of  the  difiPerent  storieB  for  the  purpose  of 
raising  and  lowering  sugar  to  and  from  the  different  stories, 
whioh  hatchway  was  level  with  the  floors,  and  might  have 
been,  but  was  not,  fenced.  The  plaintiff  was  a  gas  fitter,  and 
went  upon  the  premises  for  the  purpose  of  examining  some 
gas  jets,  with  the  view  of  applying  a  patent  gas  regulator,  and 
while  on  the  premises,  the  plaintiff  accidently  fell  through 
•aid  hatchway  while  thus  engaged  upon  an  upper  floor. 

''Held  that,  inasmuch  as  the  plaintiff  was  upon  the  prem- 
ises on  lawful  business  in  the  course  of  filling  a  contract,  in 
whioh  he  (or  his  employer)  and  the  defendant  both  had  an 
interest,  said  hatchway  or  hole  was,  from  its  nature,  unrea- 
sonably dangerous  to  persons  not  usually  employed  upon  the 
premises,  but  having  a  right  to  go  there,  the  defendant  was 
guilty  of  a  breach  of  duty  towards  him  in  suffering  the  hole 
to  be  unfenced." 

The  testimony  of  Bryant  in  the  case  under  consideration 
shows  that  he  had  not  seen  said  Woolwine  for  a  month  or 
two;  that  his  business  was  that  of  a  telegraph  operator  on 
the  Norfolk  and  Western  Railroad,  and  when  asked  what  was 
said  Woolwine's  business  there  (meaning  at  the  time  of  the 
accident)  answered:  ^*  I  do  not  know,  I  am  sure.  I  suppose  he 
just  came  in  to  speak  to  me";  and  in  answer  to  the  question 
whether  said  Woolwine  had  any  business  there  that  night, 
answered:  '^He  did  not  transact  it,  if  he  did";  and  he  also 
stated  that  he  left  said  Woolwine  lying  on  the  table  where  his 
instou  meats  were  placed  when  he  went  out  of  the  office,  in  re* 
{dy  to  the  question,  ^  Where  was  Woolwine  when  the  accident 
occurred  ?" 

So  far  then  as  the  presence  of  said  Woolwine  at  the  time 
of  the  accident  is  concerned,  it  appears  that  he  was  not  in- 
vited there  by  Bryant,  the  operator  in  charge  of  the  office,  as 
he  had  not  seen  him  for  a  month  or  two  previous  to  that  even- 
ing. He  was  not  there  on  business,  as  he  had  been  there  for 
nearly  a  half  hour,  and  had  not  intimated  that  he  had  any 
business  of  any  description  with  the  operator,  and  had  pro- 
duced the  impression  on  Bryant  that  he  had  merely  called 
to  see  him;  and  his  attitude  on  the  table  at  the  time  of  the 
accident  would  not  indicate  that  he  was  there  on  business, 
but  rather  for  the  purpose  of  passing  a  little  idle  time  with 
an  old  acquaintance.  If  he  had  been  there  for  the  purpose  of 
sending  or  receiving  a  telegram,  he  might  properly  have  been 
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regarded  as  a  licensee*  as  the  evidence  shows  that  telegranif 
were  occasionally  sent  for  persons  not  in  any  manner  connected 
with  the  railroad  company,  and  messages  so  sent  had  been 
charged  for;  but,  under  the  circumstances,  we  can  but  regard 
him  as  a  mere  volunteer,  going  to  this  office  for  his  own  pleas- 
ure. 

In  the  case  of  OiUis  v.  Pennsylvania  R,  R,  Co*^  59  Pa.  Si 
129,  98  Am.  Dec  317  (point  4  of  the  syllahw),  it  was  held: 
^'A  trespasser  may  maintain  an  action  for  wanton  or  inten- 
tional injury  by  the  owner  of  the  land,''  and  in  point  5:  ''The 
owner  of  property  is  not  liable  to  a  trespasser,  or  to  one  who 
is  on  it  by  mere  permission  or  sufferance,  for  negligence  of 
himself  or  servants,  or  for  that  which  would  be  a  nuisance  in 
a  public  street  or  common." 

In  that  case  the  facts  were  as  follows:  A  large  crowd  had 
congregated  on  the  platform  at  the  depot  for  the  purpose  of 
seeing  the  president  of  the  United  States,  who  was  to  pass  the 
depot  at  a  certain  hour.  The  platform  fell  by  reason  of  the 
unusual  weight,  and  the  plaintiff  was  thereby  injured. 

Sharswood,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"The  platform  was  open.    There  was  a  general  license  to 
pass  over  it,  but  he  was  where  he  had  no  legal  right  to  be. 
His  presence  there  was  in  no  way  connected  with  the  purposes 
for  which  the  platform  was  constructed.    Had  it  been  the 
hour  for  the  arrival  or  departure  of  a  train,  and  he  had  gone 
there  to  welcome  a  coming  or  speed  a  parting  guest,  it  might 
very  well  be  contended  that  he  was  there  by  authority  of  de- 
fendants, as  much  as  if  he  was  actually  a  passenger;  and  it 
would  then  matter  not  how  unusual  might  have  been  the 
crowd,  the  defendants  would  have  been  responsible.     As  to 
all  such  persons  to  whom  they  stood  in  such  a  relation  as  re* 
quired  care  on  their  part,  they  were  bound  to  have  a  structure 
strong  enough  to  bear  all  who  could  stand  on  it;  as  to  aU 
others  they  were  liable  only  for  wanton  or  intentional  in- 
jury.   The  plaintiff  was  on  the  spot  merely  to  enjoy  himself 
to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic  feelings. 
The  defendants  had  nothing  to  do  with  that.''  ••••''  I  am 
bound  to  have  the  approach  to  my  house  sufficient  for  all 
visitors  on  business  or  otherwise,  but  if  a  crowd  gathers  upon 
it  to  witness  a  passing  parade,  and  it  breaks  down,  though  it 
may  be  shown  not  to  have  been  sufficient  even  for  its  ordinsiy 
use,  I  am  not  liable  to  one  of  the  crowd;  I  owe  no  duty  to 
him." 
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In  that  case  the  oourt  held  that  the  court  below  wae  right 
in  directing  the  jury  to  find  a  verdict  for  the  defendant 

In  the  case  of  Pittiburgh  etc.  JPy  Co.  ▼.  Bingham^  29  Ohio 
St.  864y  28  Am.  Rep.  761,  it  was  held:  '*A  railroad  company 
is  not  liable  for  an  injury  to  a  person  resulting  from  its  failure 
to  exercise  ordinary  skill  and  care  in  the  erection  and  main- 
tenance of  its  station-house,  where,  at  the  time  of  receiving 
the  injury,  such  person  was  at  such  station-house  by  mere  per- 
mission and  sufferance,  and  not  for  the  purpose  of  transacting 
any  business  with  the  company  or  its  agents,  or  any  business 
connected  with  the  operation  of  the  road." 

While  I  am  disposed  to  regard  the  plaintiff  in  this  case  as 
a  mere  volunteer,  going  upon  the  premises  of  the  defendant 
for  the  purpose  of  pleasure  or  pastime,  yet,  giving  the  circum- 
stances the  most  favorable  construction  that  can  be  given  for 
the  plaintiff,  we  can  consider  him  as  nothing  more  than  a  ' 
licensee;  that  is  (as  defined  by  Patterson  in  his  Railway  Ac- 
cident Law,  page  176,  section  184),  ^'  persons  who  be  neither 
passengers,  servants,  nor  trespassers,  and  not  standing  in  any 
contractual  relations  to  the  railway,  are  permitted  by  the 
railway  to  come  upon  its  premises  for  their  own  interests,  con- 
venience, or  gratification." 

In  the  case  of  Sutton  v.  New  York  etc.  R.  R.  Co.,  66  N.  Y. 
243,  the  railway  was  held  not  to  be  liable  to  licensees  for  a 
failure  to  set  the  brakes  on  the  cars  stored  on  a  siding,  or  oth- 
erwise block  them  to  prevent  their  moving  by  force  of  the  wind 
or  by  gravity. 

So,  also.  Pierce  on  Railroads,  page  276,  says:  ''  But  the  duty 
and  liability  to  keep  its  premises  safe  for  public  use  do  not 
arise  out  of  a  bare  license  or  permission  to  use  its  premises. 
Still  less  do  they  exist  in  favor  of  a  trespasser,  although  the 
company  will  be  liable  even  to  him  for  a  wanton  injury." 

In  the  case  of  Parker  v.  Portland  Publishing  Co.,  69  Me.  173, 
81  Am.  Rep.  262,  the  court  held: ''  No  duty  is  owed  to  a  mere 
licensee,  and  he  has  no  cause  of  action  for  negligence  in  the 
place  he  is  permitted  to  enter." 

In  the  case  at  bar  there  is  no  controversy  about  the  facts, 
the  only  witnesses  introduced  being  those  called  by  the  plain- 
tiff. It  was  held  in  the  case  of  QonzaleB  v.  New  York  etc.  R.  R. 
Co.f  88  N.  Y.  440,  98  Am.  Dec.  68:  "A  question  of  negligence 
is  one  of  law,  where  facts  are  uncont reverted."  In  the  case 
of  Phceniz  In$.  Co.  v.  Doster,  106  U.  8.  80,  the  court  held,  in 
its  opinion,  delivered  by  Harlan,  J.,  that  "  where  a  case  fairly 
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depends  upon  the  effect  or  weight  of  tertimonj,  it  is  one  for 
the  consideration  and  determination  of  the  jury  oiider  proper 
directions  as  to  the  principles  of  law  inyoWed  ";  and  in  eeo- 
lion  1  of  iyllabus:  ''A  case  should  not  be  withdrawn  fiam  the 
jury  unless  the  facts  are  undispated,  or  the  te8timony  ia  of 
such  conclusive  character  that  a  verdict  in  conflict  therewith 
should  be  set  aside." 

So,  also,  in  the  case  of  Randall  ▼.  BaUimare  $U.  IL  R.  Co^ 
109  U.  S.  478,  it  was  held  ffirst  point  of  iyUabuM)  that ''  when 
the  evidence  given  at  the  trial,  with  all  the  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  insufficient  to  sopport 
a  verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  may  direct  a  verdict  for  the  de- 
fendant." 

This  court,  in  the  case  of  Johnson  v.  Baltimore  etc.  IL  IL  Col, 
25  W.  Va.  571,  while  it  hohis,  in  the  third  point  of  the  syUa- 
bus.  that  '^  negligence  is  in  most  cases  a  mixed  question  of  law 
and  fact,  and  generally  what  particular  facts  constitute  neg« 
ligeiice  is  a  question  for  the  determination  of  the  jury  from 
all  the  evidence  before  it  bearing  on  the  subject,  rather  than  a 
question  of  law  for  the  determination  of  the  court,"  yet,  in  the 
fifth  clause  of  syllahuSy  in  the  same  case,  this  court  holds  that 
^\i  the  facts  are  unambiguous,  and  there  is  no  room  for  two 
honest  and  apparent  reasonable  conclusions,  the  court  should 
not  be  compelled  to  submit  the  question  to  the  jury  aa  one  in 
dispute." 

Now,  taking  the  entire  evidence  that  was  introduced  in  this 
case,  there  is  nothing  that  indicates  that  the  plaintiff  was 
either  directly  or  indirectly  induced  by  the  defendant  to  visit 
this  office;  but,  on  the  contrary,  it  is  clear  from  all  the  oir 
cumstances  that  he  went  there  without  invitation,  either  ex- 
press or  implied,  and  while  no  one  objected  to  his  viaiting  the 
place,  yet  the  law  fixes  the  liability  of  either  a  corporation  or 
an  individual  towards  a  party  who  comes  upon  their  premises 
as  the  plaintiff  did  in  this  case;  and  as  we  have  said  above, 
he  cannot  be  regarded  in  a  more  favorable  light  than  an  ordi* 
nary  licensee. 

In  the  case  of  Nichols  v.  Washington  etc.  R,  K  Co.^  83  Va. 
102,  5  Am.  St.  Rep.  257,  the  court  says:  ''  Now,  it  is  agreed  on 
all  hands  that  there  is  a  wide  difference  between  the  obliga- 
tions which  a  person  or  a  corporation  owes  to  a  mere  licensee 
and  the  duty  which  the  same  person  or  corporation  owes  to 
one  who  comes  upon  his  premises  by  an  invitation,  either  ex* 
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press  or  implied.  In  the  first  place,  it  is  generally  admitted 
that  the  party  comes  at  his  own  risk,  and  enjoys  the  license 
•abject  to  its  coneomitant  rieka  or  perils,  and  that  in  such  case 
no  doty  it  impoeed  upon  the  owner  or  occupant  to  keep  his 
premises  in  safe  and  suitable  condition  for  bis  use,  and  the 
owner  or  occupant  is  only  liable  for  any  wanton  injury  that 
may  be  done  to  the  licensee." 

Numerous  authorities  have  been  cited  by  counsel  for  the 
plaintiff  in  error  seeking  to  show  that  the  defendant  in  the 
case  under  consideration  owed  some  duty  to  the  plaintiff;  but 
having  arrived  at  the  conclusion  that  the  plaintiff  in  error 
frtood  upon  the  footing  of  a  mere  licensee,  we  are  of  the  opin- 
ion that  the  defendant  owed  no  duty  to  the  plaintiff's  dece- 
dent other  than  that  it  was  its  duty  not  to  willfully  or  wan- 
tonly injure  him,  and  that  in  going  upon  said  premises,  under 
the  circumstances  of  this  case,  he  enjoyed  the  license,  subject 
to  the  risks  and  perils  attendant  thereon,  and  for  these  rea- 
sons we  are  of  the  opinion  that  there  is  no  error  in  the  judg- 
ment complained  of,  and  the  same  must  be  affirmed,  with 
costs  and  damages  to  the  defendant  in  error. 

Affirmed.  ^^^ 

Rba&  PsfllpnTr — LiOBvsiK  mubtTakb  Pjtmisis  as  Urn  Fvmm  Thbm.  — 
A  bftre  Iumiibm  moat  teke  the  pramisas  as  ha  finda  tham^  and  haa  no  oaaaa 
of  aation  if  injurad  oa  acooont  of  daugera  thera  exiating:  Redigau  ▼.  BoaUm 
de.  H,  B.  Co,,  156  Maaa.  44;  31  Am.  St.  Rap.  520,  and  nota;  CuBtek  ▼.  Adams, 
]  15  N.  T.  60$  12  Am.  St.  Rep.  772,  and  nota:  8ieven»  ▼.  NiehoU,  166  Maaa. 
472;  Walker  r.  WinManley,  166  Maaa.  801;  SUrffer  ▼.  Van  Skkkn.  132  N.  T. 
499;  28  Am.  St.  Rap.  694,  and  nota. 

Rkal  PaopSRTT— Ddtt  or  Ownir  To  ward  Liobnsbs.  —A  traapaaaar 
upon  tha  pramiaea  of  another  cannot  reoorer  for  any  injuriea  raoeived  whila 
there,  nnlaaa  he  oan  show  that  they  were  wantonly  inflicted,  or  that  the 
owner,  being  preaent,  might  hare  prevented  the  injury  by  the  exerciae  of 
reaaonabla  care:  Frott  v.  Baaiem  i?.  /?.,  64  N.  H.  220;  10  Am.  St.  Rep.  396^ 
snd  nota;  €kzt9etion  Oil  Co.  ▼.  Morton,  70  Tex.  400;  8  Am  St.  Rep.  611.  and 
note;  Hhwy^*  Roanoke  Nav,  ete.  Co.,  Ill  N.  C.  94;  Ciark  t.  Manchester,  62 
K.  H.  677;  note  to  BedeU  t.  Berkey,  16  Am.  St  Rep.  374;  Oittis  ▼.  PennsyU 
vama  R.  J?.  Go,,  69  Pa.  St.  1*29;  98  Am.  Deo.  317,  and  note.  See  extended 
note  to  ZoebMi  t.  Tarbetl,  87  Am.  Deo.  661,  and  monographie  notaa  cited 
therein,  for  a  fidl  diaouaion  of  the  anbjeot;  also  PUtmmer  ▼.  DiUf  afiU,  p.  463,. 
and  nota. 

NsoLioxifOl,  Who  mat  CoHPLAitr  or.  —  To  Jnetify  a  recovery  for  alleged 
negligenoe,  it  must  be  shown  that  the  defendant  neglected  a  dnty  or  obliga- 
tion which  he  owed  to  him  who  ctaima  damages  for  the  neglecfc:  WUtams 
T.  Chieago  etc  R,  R.  Co.,  )36  III.  491;  25  Am.  St.  Repi  397,  and  note:  Stotenp 
T.  Old  Colony  etc,  R,  R,  Co.,  10  Allen,  368;  87  Am.  Deo.  644,  and  note. 

Trtal  —  DiRECTiMO  VxRDiCT.  — The  court  may  instruct  the  jury  toretqrn 
m  verdict  for  either  party  when  it  ia  plain  that  a  coutrury  verdict  can  :--  be 
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allowed  to  stand:  Moore  t.  MrJCentiejf,  83  Mu.  83;  23  Am.  Sk  Bap.  753; 
BUiHchard  ▼.  Lake  Shore  tie.  R"y  Co.,  126  HI.  416;  9  Am.  81  B»p.  63a 
Where,  at  the  close  of  the  pUiotiff's  ease,  there  is  no  erideaoa  to  svpport 
his  e  luse  of  aotioa,  the  oonrt  may  direot  the  jury  to  find  for  the  d«fondaati 
Roden  ▼.  Ohkago  etc  Ky  Co.^  133  IIL  72;  23  Am.  St.  R»p.  585;  Anikomg  n 
HVtfeier,  130  UL  128;  17  Am.  St.  Rep.  28L 


Daniel's  Administrator  v.  Ghbsapbakb  and  Ohio 

Railway  Co. 

(98  Wwr  VimatnA^  W7.] 

ILuRiB  AVB  SsETANT  —  K18K8  AssuMBD  BT  Sbbtaht.  —  He  who  engage! 
in  the  employment  of  another  for  the  performance  of  a  specified  dnty 
for  compensation,  takes  npon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  duty,  including  the  perib 
arising  from  the  carelessness  and  negligence  of  those  who  are  in  the 
same  employment  as  fellow-servants. 

tf  A8TBB  AHD  Sbbtakt  —  ViOB-p&iNOiPAL,  LiABiLiTT  FOB.  — For  the  breaoh 
of  any  duty  which  a  master  so  owes  to  a  servant  that  he  must  perform  it 
in  person  or  by  his  agent,  appointed  for  that  purpose  and  commonly 
called  a  vice-principal  or  middleman,  the  master  is  responsible  to  a  serw 
Tant  injured  thereby  without  his  contributory  negligence,  and  where 
the  breach  of  the  duty  is  by  the  vice-principal  it  is  not  material  what 
his  place  or  grade  of  service  is. 

ICabtbb  and  Sbbtaht  —  Ddtibs  which  Mastsb  Oaithot  Absioh. — A 
master  must  exercise  in  the  carrying  on  of  his  bnsiness  all  the  watchful- 
ness over  his  servants,  and  employ  all  the  safeguards,  which  a  reason- 
able and  considerate  prudenoe  may  dictate.  For  any  violation  of  this 
duty  resnlting  in  an  injury  to  a  servant^  the  master  is  answerable  to 
him.  and  this  remains  true  though  the  master  had  deputed  to  another 
employee  or  servant  the  performance  of  the  neglected  duty. 

Mastbb  abd  Sbbtaht — Viob-pbtnoipaia.  —  A  Railway  Conductor  hav- 
ing the  entire  control  and  management  of  a  train  is  the  personal  repre- 
sentative or  vice-principal  of  his  employer,  for  whose  negligence  such 
employer  is  answerable  to  subordinate  servants. 

Railway  Cobpobations— Liabilttt  to  Sbbvant  iob  Nboliobnob  o? 
Pbbson  nr  Chabob  or  a  Tbain.  —  If  an  assistant  yard-master  in 
charge  of  a  train  or  part  thereof,  and  having  with  respect  to  it  the  same 
duties  and  authority  as  a  conductor,  knowing  that  it  is  standing  on  the 
track  at  a  point  between  stations  and  cannot  be  moved  for  some  timet 
and  that  before  it  can  be  moved  another  train  will  be  due  at  the  same 
plaoe,  negligently  fails  to  place  warning  signals  at  a  sufficient  distance 
from  the  standing  train  to  warn  the  anticipated  approaching  train  to  stop, 
in  time  to  avoid  a  collision,  his  negligence  is  chargeable  to  the  corporation 
in  whose  employment  he  is,  and  renders  it  answerable  in  damages  for  the 
injury  and  death  of  a  brakeman,  who»  while  on  the  approaching  train,  is 
kUled  by  its  collision  with  the  standing  train,  such  ocdlision  being  due  to 
such  negligence  of  the  assistant  yard-master. 

KBOLiaBNCE,  what  is  not  Ck>NTBiBUTOBT.  — Though  an  employee  of  a  rail* 
way  corpor.ition  is  not  at  the  time  of  a  collision  and  of  his  injury  thereby. 
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at  his  post  of  daty,  or  at  the  place  where  the  mies  of  the  oompany  re- 
quire him  to  be,  and  his  conduct  contributed  to  the  aooideati  yet  If 
such  oonduot  was  not  the  direct^  immediate,  and  proximate  cause  of  tha 
mooidenti  and  it  oonld  bare  been  aroided  by  the  ezeretae  of  ordinary 
owe  and  diligence,  which  the  oorporatioo  and  its  Tioe-prindpal  failed 
to  exert^  flien  it  is  answerable  to  snch  brakeman,  or  his  representatiTe% 
for  the  injuries  receiTed  by  him  in  such  accident. 

Simnu  and  Enalow^  and  /.  E.  Chilton^  for  the  plaintiff  in  error* 
Win,  R.  ThompBon^  for  the  defendant  in  error. 

Holt,  J.  This  is  a  suit  in  the  circuit  court  of  Summers 
County,  brought  81st  March,  1890,  by  plaintiff  belovr  against 
the  railway  company,  defendant  below,  for  causing  the  death 
of  Robert  Daniel,  plaintiff's  intestate,  by  its  negligence,  while 
the  decedent  was  a  servant  in  the  railway  company's  employ. 
The  suit  resulted  in  a  verdict  for  three  thousand  seven  hun- 
dred and  fifty  dollars  damages,  which  the  court  refused  to  set 
aside,  but  gave  judgment  thereon.  To  this  ruling  and  various 
other  rulings  made  during  the  trial  the  defendant  company 
excepted  and  has  obtained  this  writ  of  erron 

The  suit  is  based  on  sec.  5,  c.  103,  Code,  p.  725  (ed.  1891): 
^  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,"  etc.  —  the  West  Virginia  form  of  the 
Liord  Campbell  Act, 

The  declaration  contains  three  counts.  The  first  charges 
that  plaintiff's  intestate  was  in  the  railway  company's  employ 
as  a  brakeman,  and  while  in  discharge  of  his  duties,  defend- 
ant by  its  recklessness,  carelessness,  and  negligence  then  and 
there  caused  the  death  of  plaintiff's  intestate.  The  second 
count  alleges  as  the  defendant's  act  or  neglect  and  default 
that  it  carelessly  left  standing  on  its  line,  one  mile  from  any 
Btation  or  side-track,  a  train  of  cars,  into  which  the  deceased 
brakeman's  train,  without  warning,  was  run,  without  any 
fault  on  the  part  of  the  running  train,  which  caused  the 
brakeman's  death,  etc.  Third  count  sets  out  the  facts  of  the 
accident  in  great  detail,  averring  that  they  resulted  in  the 
brakeman's  death,  directly  caused  by  the  wrongful  act,  neg- 
lect, and  default  of  defendant;  thus  giving  plaintiff,  by  reason 
of  the  premises,  a  right  of  action  for  ten  thousand  dollars  the 
damages  sustained,  the  maximum  fixed  by  law. 

The  demurrer  was  properly  overruled,  because  the  court 
could  have  given  judgment  on  either  count  according  to  the 
very  right  of  the  cause,  and  according  to  law;  the  case  is 
alleged  being  proved* 
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On  Ihe  plea  of  **  not  guilty  **  the  issue  was  made  up  and 
tried  by  thq  jury. 

The  focts  are  as  follows;  Soberl  Daniel,  plaintiff's  iateatate, 
was  at  the  time  of  the  aooident  a  hrakeman  ill  the  •Deploy- 
ment of  defendant  on  section  two  of  No,  TS,  a  freight  train  on 
defendant's  road.  His  run  was  from  Sewell  to  ISnton  and 
baek.  Freight  train  Na  78,  between  these  pointSi  was  ran  in 
two  sections.  J,  W.  Spoase  was  assistant  yard-master  of  the 
railway  company  at  Hinton. 

On  the  twenty-sixth  day  of  March,  1890,  section  one  of  de- 
fendant's freight  train  had  reached  Hinton,  Spease  took  charge 
of  it,  to  break  up  the  train,  distribute  the  oars,  etc,  according  to 
his  duty,  and  Cor  this  purpose  the  cars  were  at  some  point  un- 
coupled. On  these  cars,  thus  left  to  stand  until  Spease  had 
disposed  of  the  others,  Sweno,  the  brakeman,  had  neglected 
to  set  the  brakes;  so  that,  when  Spease  uncoupled  and  moTed 
off  with  engine  and  front  cars,  the  four  rear  care  ran  back 
by  gravity  down  the  track  to  the  mouth  of  Tog  creek,  a 
mile  and  a  half  west  of  Hinton  towards  SewelL  Here  they 
stopped. 

Spease  was  engaged  in  shifting  the  front  part  of  section  one 
about  fifteen  or  twenty  minutes,  and  when  he  retnmed  witli 
his  engine  he  found  that  the  rear  portion  of  the  train,  which 
had  been  left,  had  escaped,  and  run  back  down  to  Tug  creek^ 
as  already  described  —  a  point  between  one  and  a  half  and 
tvfo  miles  from  Hinton,  on  the  main  Hne.  An  soon  as  Spease 
fbund  the  cars  had  escaped,  he  started  with  the  engine  in  par- 
suit,  having  with  him,  the  engineman  of  the  yard-shifter  loco- 
motive, and  a  brakeman  and  workman,  all  under  Spease^ 
control.    They  fbund  the  runaway  cars  at  Tug  creek. 

It  was  proven  that  J.  M.  Spease  had  as  frill  command  and 
charge  of  section  one  of  No.  78,  and  of  the  part  which  escaped 
and  ran  back  to  Tug  creek,  as  a  conductor  has  while  in  charge 
of  his  train  and  running  it  on  the  road,  and  the  like  power  of 
control  and  command  over  the  escaped  part  while  it  stood  at 
Tug  creek.  Spease  also  knew  that  section  two,  on  which 
Daniel  was  engaged  as  brakeman,  was  following  section  one 
of  No.  78,  and  was  then  due  at  Hinton. 

When  Spease  reached  the  escaped  cars  at  Tttg  eredc^ 
Speasels  brakeman  immediately  began  to  try  to  couple  up  the 
escaped  cars  to  the  cars  brought  down  with  the  engine  from 
the  yard  at  Hinton;  he  had  two  couplings  to  make,  and  at* 
tempted  to  make  one  of  them  some  fifteen  timesi,  hut  tlte  link 
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was  beni  and  be  failed,  and  was  still  attempting  to  couple 
them  when  the  engineer  on  the  coming  section  Na  2  of  No. 
78  blew  down  brakes  jnst  before  the  ooIlisioD  occurred.  The 
thne  was  8:90  in  the  morning.     It  was  dark  and  foggy. 

There  were  two  brakeman,  -^  Robert  Daniel,  the  ooe  killed 
hj  the  collision,  and  another  on  said  second  section  of  train 
No.  78,  —  and,  if  both  had  been  standing  at  the  brakes  and 
applied  them  immediately  when  the  signal  sounded  down 
brakes,  the  accident  oould  not  have  been  averted.  The  train 
was  a  freight  train,  running  at  the  rate  of  eighteen  or  twenty 
miles  an  hour.  Spease  bad  charge  of  the  train,  including  the 
escaped  cars,  and  had  with  him  under  his  control  the  engineer, 
brakeman  and  a  workman  from  the  round-house,  and  no  one 
else  was  present. 

Spease,  as  the  rules  of  the  company  required,  went  back  in 
the  direction  from  which  section  two  (the  coming  train) 
was  expected,  for  the  purpose  of  flagging  or  to  signal  it  to  stop, 
but  be  went  back  from  the  rear  of  his  own  train  standing  on 
the  track  at  Tug  only  some  fifty  or  one  hundred  yards,  instead 
of  one  thousand  two  hundred  yards  as  required  by  the  rules 
of  the  company.  He  bad  ample  time  to  have  gone  back  the 
distance  required  to  flag  if  he  had  desired  to  do  so,  before  the 
expected  train  came.  A  red  light  is  used  and  required  by  the 
rules  for  the  purpose  of  flagging;  but  Spease  on  this  occasion 
had  a  white  light.  He  overtook  the  escaped  cars  more  than 
thirty  minutes  before  the  accident  occurred,  and  had  at  least 
thirty  minutes  in  which  to  have  gone  back  to  flag  the  expected 
train,  and  if  it  had  been  flagged  six  hundred  yards  from  the 
rear  of  Spease's  train  the  expected  train  could  have  been 
stopped,  and  the  accident  averted. 

It  was  also  proved  that  at  the  time  of  the  collision  and 
wreck  it  was  the  duty  of  the  conductor  to  tiag  between  sta- 
tions, and  the  duty  of  the  brakeman  to  flag  at  stations,  and 
that,  when  a  train  was  stopped  by  accident  or  obstruction,  the 
flagman  must  immediately  go  back  with  danger  signals,  to 
stop  any  train  moving  in  the  same  direction.  At  a  point  six 
hundred  yards  distant  he  must  place  one  torpedo  on  the  rail. 
He  must  then  continue  to  go  back  at  least  one  thousand  two 
hundred  yards  from  the  rear  of  his  train,  and  place  two  tor-^ 
pedoes  on  the  rails,  ten  yards  apart;  then  return  to  a  point 
nine  hundred  yards  from  the  rear  of  his  own  train,  and  there 
remain  until  recalled  by  the  whistle  of  his  own  engine;  but  if 
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a  passenger  train  is  due  within  ten  minutes  he  must  remain 
until  it  arrives,  etc:  See  rule  99  in  schedule  357. 

Instead  of  this,  the  conductor  for  the  occasion  (the  yard- 
master)  went  back  but  fifty  or  one  hundred  yards,  with  a 
white  light  instead  of  a  red  one.  The  morning  (3:30)  was 
dark  and  foggy.  The  coming  train  rushed  on  at  a  speed  of 
eighteen  or  twenty  miles  an  hour.  The  engineer  sounded 
down  brakes,  reversed  his  engine,  and  sprang  off  just  in  time 
to  save  himself.  All  escaped  by  jumping  off  except  front 
brakeman  Daniel,  who  was  at  the  time  of  the  collision  stand- 
ing at  the  rear  of  the  tank  attached  to  the  rear  of  the  locomo- 
tive, and  had  no  duty  to  perform  in  the  engine  cab  except  to 
keep  out  of  the  weather,  and  by  the  rule  he  was  not  permitted 
to  ride  on  the  engine  cab,  except  when  called  there  by  some 
duty,  without  a  written  order  from  the  proper  authorities,  and 
it  does  not  appear  whether  he  had  such  permit  or  not.  Daniel 
was  caught  in  the  wreck  and  killed;  the  others  escaped  by 
jumping  off  the  train.  Seven  or  eight  of  the  front  cars  of  the 
second  section  were  by  reason  of  the  collision  shattered, 
broken  up,  and  derailed. 

If  the  expected  train  had  been  flagged  at  a  point  seven  or 
eight  hundred  yards  from  the  obstructing  train  standing  on 
the  main  line,  the  train  could  have  been  stopped  in  time  to 
avoid  the  collision.  The  deceased  was  a  young  man  of  good 
habits,  sober,  frugal,  and  industrious,  twenty-one  years  old, 
and  earning  from  fifty  to  sixty-five  dollars  per  month.  There- 
upon the  following  instructions  were  given  for  the  plaintiff: — 

Instruction  No.  1,  given  for  plaintiff:  'The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  on  the 
twenty-sixth  day  of  March,  1890,  one  Spease  was  in  the  em- 
ploy of  the  defendant  as  assistant  yard-master  at  Hinton,  and 
that  as  such  assistant  yard-master  said  Spease  was  in  charge 
of  a  train  of  cars,  or  part  of  a  train  of  cars,  belonging  to  the 
defendant,  known  as  the  '  first  section  of  No.  78,'  at  a  point 
on  the  line  of  the  said  railroad  of  defendant  between  one  and 
(.wo  miles  west  of  Hinton;  and  that  said  Spease,  as  to  such 
train  of  cars  then  in  his  charge,  had  all  the  rights  and  au- 
thority, and  was  charged  with  all  the  duties,  of  a  conductor 
in  charge  of  one  of  the  trains  of  cars  of  the  defendant;  and 
that  the  plaintiff's  decedent,  R.  Daniel,  was  in  the  employ  of 
the  defendant  on  one  of  the  defendant's  trains  of  cars  known 
as  *  second  section  of  No.  78,'  and  that  said  Spease  knew  that 
at  the  time  he  was  in  charge  of  said  train  of  cars  known  as 
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*  first  section  of  No.  78/  standing  on  the  main  line  of  defend- 
ants' railroad  at  Tug  creek,  that  said  train  of  cars  known  as 

*  second  section  of  No.  78/  was  liable  at  any  moment  to  come 
along  said  railroad  on  its  way  to  the  yards  at  Hinton  on  the 
same  track  upon  which  the  train  of  cars  of  which  said  Spease 
was  then  in  charge  was  standing;  and  the  said  Spease  also 
knew  that  said  train  of  cars,  or  part  of  the  train  of  cars,  of 
which  he,  the  said  Spease,  was  then  in  charge  as  afbresaid, 
could  not  be  moved  immediately  in  the  direction  of  the  yards 
at  Hinton  because  of  the  said  train  of  cars  not  being  coupled 
together,  and  that  said  Spease  undertook  to  flag  said  second 
section  of  train  No.  78,  upon  which  plaintiff's  decedent,  R.  Dan* 
iel,  then  was  as  a  brakeman,  and  failed  to  go  back  in  the 
direction  from  which  said  second  section  of  No.  78  was  ap- 
proaching, more  than  fifty  or  one  hundred  yards,  and  that 
•aid  Spease  had  ample  time,  and  could  have  gone  back  a 
sufficient  distance  to  have  warned  said  section  of  No.  78  of  the 
obstruction  of  the  railroad  track  in  time  for  said  second  sec- 
tion of  No.  78  to  have  been  stopped,  and  to  have  prevented 
the  accident  which  did  occur;  and,  if  the  jury  further  believes 
that  this  conduct  on  the  part  of  Spease  was  negligence,  and 
was  the  immediate  and  proximate  and  direct  cause  of  the  ac- 
cident and  the  death  of  plaintiff's  decedent,  R.  Daniel,  then 
the  negligence  of  said  Spease  is  the  negligence  of  defendant, 
and  the  jury  must  find  for  the  plaintiff." 

Instruction  No.  2.  given  for  the  plaintiff:  ''The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  tliat 
plaintiff's  decedent,  R.  Daniel,  was  in  the  cab  of  the  engine 
attached  to  the  second  section  of  train  No.  78  on  the  morning 
of  March  26, 1890,  at  the  time  the  accident  occurred,  and  that 
said  R.  Daniel  had  no  right  to  be  there,  but  should  have  been 
at  the  brakes  on  the  cars  in  said  train,  and  that  his  being  in 
said  cab  contributed  to  the  accident  which  occurred  and  re- 
salted  in  his  death,  yet,  if  the  jury  further  believe  that  said 
conduct  upon  the  part  of  said  Daniel  was  not  the  direct,  im- 
mediate, and  proximate  cause  of  said  accident  and  his  death, 
and  that  the  defendant  could,  by  the  exercise  of  ordinary  care 
and  diligence,  have  avoided  the  accident,  and  prevented  the 
death  of  said  R.  Daniel,  and  that  defendant  failed  to  exer- 
cise and  use  such  ordinary  care  and  diligence  to  avoid  said  ac- 
cident and  prevent  said  killing  of  said  R.  Daniel,  then  the 
defendant  is  liable  for  said  killing,  and  plaintiff  is  entitled  to 
recover  in  this  case." 
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Tht  ibilowing  insirociiom  ware  given  for  defeudant: — 

iBilnictioa  No.  1,  givaa  lor  defendaBi:  **  Tbe  ooort  inetmeli 
Um  jwrj  thafc  a  sarraat  eatBriag  the  empfeyment  of  a  maeler 
assumee  all  the  ocdiaary  vitkB  of  each  emplojnienl  and  ae^ 
Tioe,and  one  of  each  ordinary  rxske  ao  eaeiiBied  by  the  aerrant 
ia  that  of  liability  for  negligenoe  of  a  iBUow-eerraat  in  a  ooni- 
mon  employment  of  aueh  maeter.'' 

InaOruction  Na  4,  given  ior  defendant:  ''  The  court  inatmda 
the  jury  that,  if  they  believe  from  the  evidence  that  Robert 
Daniel  and  Frank  Sweno  were  fellow-servanta  in  the  defend- 
anf  e  employ,  then  the  defendant  ia  not  liable  in  this  auit  for 
any  injury  done  the  aaid  Robert  Daniel  by  the  negligence  of 
the  aaid  Sweno  in  diacbarging  hia  datiea  aa  auch  feUow-ear- 
vant'* 

Inatroction  No.  10,. given  for  defendant:  ^The  court  in- 
Btructa  the  jury  that  if  they  believe  from  the  evtdenoe  thai 
Frank  Sweno  and  R.  Daniel  were  brakemen  in  the  employ 
of  the  defendant,  and  had  the  aame  dutiee  to  perform,  and  did 
the  aame  woric  for  the  defendant,  except  they  run  on  different 
traina,  and  neither  had  any  anthority  over  the  other,  and 
neither  had  any  duty  to  perform  for  the  other  which  ahonld 
have  been  performed  by  the  defendant,  and  that  the  negli- 
gence of  the  aaid  Sweno  in  the  performance  of  hia  duties  aa 
auch  brakeman  was  the  immediate  cause  of  the  death  of  said 
Daniel  while  in  the  discharge  of  his  duties  aa  auch  brake- 
man,  and  that  the  negligence  of  J.  W.  Spease,  another  em- 
ployee of  the  defendant,  waa  the  remote  cause  of  aaid  DaniePa 
death,  then  the  jury  will  find  for  the  defendant." 

Instruction  No.  12,  given  for  defendant:  **  The  court  Airther 
inatrncta  the  jury  that  before  they  can  find  for  the  plaintiff  in 
thia  caae  they  must  find  from  the  evidence  that  the  {rfaintiff*a 
decedent,  Robert  Daniel,  came  to  hia  death  by  reason  of  the 
negligence  of  the  defendant,  or  some  of  its  employees,  wbo- 
were  not  fellow-servants  of  said  Daniel  in  the  defendant's  em* 
ploy,  and  that,  if  the  jury  believe  that  the  negligence  of  the 
defendant  or  some  of  its  emfrfoyees  was  the  remote  canse  of 
the  death  of  said  Daniel,  and  contributed  to  his  death,  and 
that  the  negligence  of  the  said  Daniel  was  the  proximate,  di- 
rect, and  immediate  cause  of  his  death,  then  the  defendant  ia 
not  liable,  and  the  jury  will  find  for  the  defendant.** 

Inatruction  No.  16,  given  for  defendant:  ^The  court  in* 
structs  the  jury  that  they  cannot  in  this  case  assess  against 
the  defendant  vindictive  or  punitive  damages;  and  by  such 
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^  punitiTe  damages'  is  meant  damages  to  punish  the  defend- 
ant for  any  wrong;  and  by  *  exemplary  damages '  is  meant 
darmages  which  may  be  assessed  to  make  an  example  of  the 
defendant,  and  set  it  on  example.    Damages  for  neither  of  said 
purposes  can  be  assessed  against  the  defendant  in  this  case." 
Instruction  No.  17,  given  for  defendant:   ^'The  court  in- 
s1;ruct8  the  jury  that  in  case  they  find  for  the  plaintiff,  they 
^rill  assess  plaintifif 's  damages  at  any  sum,  so  as  not  to  exceed 
ten  thousand  dollars,  which,  in  the  judgment  of  the  jury,  may 
l>e  'just  and  right,'  and  that  in  assessing  such  damages  to  the 
plaintiff,  they  cannot  take  into  consideration  the  sorrow  of  his 
relatives  because  of  the  death  of  R.  Daniel,  or  the  Ices  of  his 
Bociety  or  company  from  the  plaintiff  and  his  relatives,  and 
that  the  true  measure  of  damages  in  this  case  is  the  pecuniary 
loss  to  the  estate  of  R.  Daniel  by  reason  of  his  death.'' 

Instruction  No.  18,  given  for  defendant:  ''The  court  in- 
Btracts  the  jury  that  in  case  they  should  find  for  the  plaintiff, 
they  will  assess  his  damages  at  such  sum  as  they  may  deem 
just  and  right,  so  as  not  to  exceed  ten  thousand  dollars,  and 
they  may  assess  said  damages  at  any  sum  under  ten  thousand 
dollars  which  they  may  deem  just  and  right,  and  that  in  as- 
sessing such  damages  the  true  measure  of  the  plaintiff's 
damage  is  the  pecuniary  damage  to  the  estate  of  R.  Daniel 
sustained  by  reason  of  his  death,  and  that  such  pecuniary 
damage  is  what  should  govern  the  jury  in  assessing  the  plain- 
tiff's damage  in  this  case." 

Instruction  No.  19,  given  for  defendant:  "  The  court  further 
instructs  the  jury  that  in  assessing  the  damage  in  this  case 
they  cannot  take  into  consideration  the  sorrow  of  R.  Daniers 
friends  and  relatives  because  of  his  death,  or  their  sorrow  at 
his  loss;  nor  can  the  jury  in  this  case  assess  damages  for  the 
purpose  of  making  an  example  of  the  defendant  or  teaching 
the  defendant  a  lesson." 

Instructions  Nos.  2  and  8,  as  modified  by  the  court,  and 
then  given  for  defendant,  are  as  follows:  — 

Instruction  Na  2:  ''The  court  further  instructs  the  jury 
that  all  servants  of  the  same  master,  engaged  in  a  common 
employment,  and  who  have  no  authority  or  superiority  over 
each  other,  and  who  are  working  together,  and  have  equal 
opportunities  to  control  and  influence  the  conduct  of  each 
olher,  and  to  none  of  whom  has  been  delegated  the  perform- 
ance of  any  duty  owing  by  the  master  to  such  servant,  are  all 
fellow-servants  in  such  employment." 
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Instruction  No.  8;  **The  court  instructs  the  jury  that  if  the 
defendant  had  in  its  employ  one  Frank  Sweno  as  a  brakeman 
on  one  of  its  trains,  and  that  it  was  the  duty  of  such  brakeman 
to  assist  in  running  said  train  from  Sewell  to  Hinton,  and  that 
the  defendant  also  had  plaintiff's  decedent,  R.  Daniel,  in  its 
employ  as  a  brakeman  on  another  of  its  said  trains  ronning 
between  said  points,  and  that  the  duties  of  said  Daniel  and 
said  Sweno  were  the  same,  and  they  performed  the  same  work 
and  were  in  the  same  service  for  the  defendant,  but  on  differ- 
ent trains,  and  that  the  negligence  of  said  Sweno  in  the  i»er- 
formance  of  his  duty  as  such  brakeman  on  his  train  caused 
the  death  of  the  said  Daniel  while  engaged  in  his  duties  as 
such  brakeman,  and  that  the  said  Sweno  had  no  authority 
over  the  said  Daniel,  and  had  no  duty  to  perform,  due  from 
the  defendant  to  said  Daniel,  which  the  said  Daniel  did  not 
likewise  have  to  perform  for  him,  the  said  Sweno,  and  were 
so  far  working  together  as  to  be  practically  oo-operating  and 
to  have  opportunity  to  control  and  influence  the  conduct  of 
each  other,  and  had  no  superiority  the  one  over  the  other, 
then  the  jury  will  find  for  the  defendant.'' 

And  the  court  refused  the  following  instructions  asked  for 
by  the  defendant:  — 

Instruction  (refused)  Na  3:  *' The  court  instructs  the  jury 
that  all  brakemen  in  the  employment  of  the  defendant  com* 
pany,  whether  on  the  same  or  different  trains,  are  fellow- 
servants,  and  that  one  brakeman  of  the  defendant  cannot 
recover  damage  from  the  defendant  because  of  any  injury 
sustained  by  him  by  reason  of  the  negligence  of  any  other 
brakeman  in  discharging  his  duties  as  such  brakeman." 

Instruction  (refused)  No.  6:  ''The  court  instructs  the  jury 
that  the  assistant  yard-master  in  the  defendant's  employ  on 
its  yard  at  Hinton  and  all  brakemen  on  the  defendant's  trains 
are  fellow-servants." 

Instruction  (refused)  No.  6:  ^'The  court  further  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  one  Spease 
was  employed  by  the  defendant  company  as  the  assistant 
yard-master  on  its  yards  at  Hinton,  and  that  his  duties  as 
such  required  him  to  receive  and  take  charge  of  all  trains 
run  on  to  such  yards,  and  to  overlook  and  care  for  such 
trains,  and  to  have  control  of  them  while  on  such  yards,  and 
that  plaintiff's  decedent,  R.  Daniel,  was  a  brakeman  on  one 
of  defendant's  trains  which  run  to  and  from  the  said  yards, 
and  that  said  Spease  and  said  Daniel  were  both  engaged  in 
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their  respectiTe  positions  in  running  and  caring  for  defendant's 
trains,  and  that  the  said  Spease  bad  no  authority  oyer  the 
said  Daniel,  and  that  the  defendant  had  not  delegated  to  the 
fiaid  Spease  the  performance  of  any  duty  it  owed  the  said 
Daniel  as  its  servant,  then  the  said  Spease  and  the  said 
Daniel  were  fellow-servants  of  the  defendant;  and  if  the 
said  Daniel  was  killed  while  in  the  service  of  the  defendant 
as  such  brakeman  by  reason  of  the  negligence  of  the  said 
Spease  in  the  performance  of  his  duties. as  such  assistant 
yard-master,  the  defendant  is  not  liable  for  the  death  of  said 
Daniel,  and  the  jury  will  find  for  the  defendant/' 

Instruction  (refused)  No.  7:  ^'  The  court  further  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  one  Frank 
Sweno  was  in  the  employ  of  the  defendant  company  as  a 
brakeman  on  the  first  section  of  one  of  its  freight  trains,  and 
as  such  brakeman  it  was  a  part  of  his  duties  to  set  sufficient 
brakes  on  such  first  section  of  said  train  before  leaving  it  on 
the  yards  at  Hinton  to  hold  it  thereon,  and  that  he  neglected 
such  duty  and  failed  to  set  any  brakes  on  said  train,  and  that 
by  reason  of  the  failure  of  said  Sweno  to  set  the  said  brakes, 
a  part  of  the  cars  in  said  train  got  loose,  and  ran  on  the  main 
line  of  defendant's  railway,  on  which  main  line  there  was  an* 
other  train  of  the  defendant,  about  two  miles  below  where  the 
cars  got  loose,  and  thereby  caused  a  collision  of  such  other 
train,  and  in  such  collision  the  plain tiflTs  decedent,  R.  Dan- 
iel, was  killed,  and  that  at  the  time  said  R.  Daniel  was  so 
killed,  he  was  on  such  other  train  in  the  defendant's  employ 
as  a  brakeman  thereon,  and  that  the  direct  and  immediate 
cause  of  the  said  collision  and  the  said  killing  therein  of  said 
Daniel  was  the  negligence  of  the  said  Sweno  in  failing  to  set 
the  said  brakes  on  the  said  first  section,  then  the  jury  will 
find  for  the  defendant" 

Instruction  (refused)  No.  9:  '^The  court  instructs  the  jury 
that  if  they  believe  from  the  eridence  that  Frank  Sweno  and 
R.  Daniel  were  employed  by  the  defendant  as  brakemen  on 
its  trains,  and  were  employed  as  such  brakemen  on  difl^rent 
trains  of  the  defendant  running  between  Hinton  and  Sewell, 
and  that  their  duties  as  such  brakemen  were  the  same,  and 
one  had  no  authority  over  the  other,  and  that  the  defendant 
had  in  its  employ  one  J.  W.  Spease  as  an  assistant  yard- 
master  on  its  yards  at  Hinton,  and  that  the  duties  of  said 
Spease  was  to  care  for  and  look  after  all  trains  while  on  said 
yard,  and  that  the  said  Spease  had  no  control  or  authority 
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OTor  either  the  said  Sweno  or  Daniel,  and  had  no  doty  to 
form  which  the  defendant  owed  the  aaid  Daniel,  and  all  of 
•aid  parties  were  engaged  by  the  defendant  in  handling,  oar- 
ing for,  and  running  its  trains  on  its  said  road,  and  that  the 
said  Daniel,  while  so  employed  as  such  brakeman,  was  killed 
by  reason  of  the  joint  negligence  of  the  said  Sweno  and  Speaae 
in  each  failing  to  perforna  his  duties  in  his  respective  positioo, 
then  the  jury  will  find  for  the  defendant." 

Instruction  (refused)  No.  11:  "The  court  instructs  the 
jury  that  if  plaintifTs  decedent,  R.  Daniel,  was  killed  by  the 
negligence  of  J.  W.  Spease,  and  that  at  the  time  said  Dan- 
iel and  Spease  were  in  the  defendant's  employ,  and  the  duties 
of  the  said  Daniel  were  those  of  brakeman  on  oae  of  defend- 
ant's train  running  between  Canneltonand  Hi n ton  on  defend- 
ant's  railway,  and  the  duties  of  the  said  Spease  was  to  take 
the  control,  care,  and  management  of  defendant's  trains  while 
on  its  yard  at  Hinton,  and  that  by  reason  of  the  carelessness 
of  the  said  Spease  in  discharging  his  duties  in  taking  care  of 
and  managing  the  trains  and  cars  on  said  yard,  certain  cars 
got  away  from  him  and  caused  the  death  of  said  Daniel,  and 
that  the  death  of  said  Daniel  was  caused  by  the  negligence 
of  said  Spease,  then  the  jury  will  find  for  the  defendant,  un- 
less the  jury  further  find  that  the  defendant  owed  the  said 
Daniel  some  duty  which  it  had  delegated  the  said  Speaae  to 
perform,  and  which  he  failed  to  perform,  and  that  by  reason 
of  such  failure  to  perform  such  duty  the  said  Daniel  was 
killed;  and  the  jury  are  the  judges  from  all  the  facts  and 
evidence  before  them  whether  or  not  the  defendant  had  so 
delegated  the  said  Spease  to  perform  any  duty  it  owed  said 
Daniel  as  its  servant,  and  if  he  did  fail  to  perform  sach 
duty,  if  such  failure  caused  the  said  Daniel's  death." 

Instruction  (refused)  No.  13:  "If  the  jury  believes  from 
the  evidence  that  Robert  Daniel  was  in  the  employ  of  the 
defendant  as  a  brakeman  on  one  of  the  freight  trains,  and 
that  as  such  brakeman  it  was  the  ddty  of  such  Daniel  to  be 
on  the  cars  and  attending  to  his  duty  as  such  brakeman,  and 
the  said  Daniel,  in  violation  of  the  rules  of  the  defendant, 
left  his  place  as  such  brakeman  and  went  into  the  cab  of  the 
locomotive  of  such  train,  and  by  reason  of  his  being  on  said 
locomotive  received  injuries  which  resulted  in  his  death,  then 
the  plaintifiT  cannot  recover  in  this  suit." 

Instruction  (refused)  No.  14:  "The  court  instructs  the  jury 
that  if  they  believe  the  plaintifif's  decedent^  R.  Daniel,  was  a 
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brakeman  in  the  defendant's  employ,  and  as  such  brakeman 
there  was  a  rule  of  the  defendant  '  that  prohibited  the  said 
Daniel  from  going  into  the  cab  of  the  locomotive,  excepting 
when  necessary/  and  that  said  Daniel  knew  of  such  rule,  and 
that  he  was  engaged  on  one  of  defendant's  trains  as  such 
brakeman,  he  went  into  the  cab  of  the  locomotive  pulling 
such  train  when  it  was  not.  necessary;  and,  further,  that  the 
said  Daniel  violated  the  said  rule  when  he  so  went  into  said 
cab,  and  that  the  said  Daniel  was  killed  while  so  in  said 
cab,  and  that  the  fact  that  the  said  Daniel  was  in  said  oab 
contributed  to  causing  his  death,  then  the  jury  can  take  such 
action  of  the  said  Daniel  in  going  into  said  cab  in  considera- 
tion in  assessing  the  damages  against  the  defendant  for  the 
death  of  said  DanieL" 

Instruction  (refused)  No.  15:  ''The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the  plaintiff's  d^ 
cedent,  B.  Daniel,  was  in  the  employment  of  the  defendant  as 
a  brakeman  on  one  of  its  freight  trains,  and  that  the  said 
Daniel's  place,  as  such  brakeman,  was  at  the  brakes  on  the 
cars  in  such  train,  and  that  said  Daniel,  in  violation  of  the 
rules  of  the  said  defendant,  left  his  place  on  said  cars,  and 
went  into  the  cab  of  the  locomotive  pulling  such  train,  and 
that  the  said  Daniel  at  such  time  knew  it  was  a  violation  of 
the  rules  of  the  defendant  to  go  into  said  cab,  and  that  while 
the  said  Daniel  was  in  said  cab  he  was  injured  and  killed  by 
reason  of  the  negligence  of  the  defendant  or  its  servants,  and 
that  the  said  Daniel  being  in  said  cab  contributed  to  his  in- 
juries and  death,  then  the  jury  may  consider  the  said  fact 
that  said  Daniel  was  in  said  cab  in  assessing  the  damage 
they  may  give  in  this  case  against  the  defendant,  and  may 
consider  such  fact  in  mitigation  of  the  damages  they  may 
assess  herein  against  the  defendant." 

It  is  not  necessary  to  discuss  the  question  whether  the  in* 
jury  was  the  direct  result  of  the  negligence  of  his  fellow- 
servant,  the  brakeman  at  the  yard  by  whose  neglect  to  set 
brakes  the  cars  escaped  and  ran  down  to  Tug  creek,  where 
they  were  found.  *  That  was  the  occasion  of  the  accident;  the 
the  negligence  of  the  yard-master  in  charge  and  conduct  of 
the  train  at  Tug  creek  was  the  cause,  direct  and  proximate, 
so  that  the  only  real  question  is,  was  such  yard-master,  under 
the  circumstances,  a  vice-principal  of  the  master,  or  only  a 
fisUow-servant  of  the  deceased  brakeman? 
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Upon  this  point  the  main  controTersy  seems  to  tarn,  and 
the  arguments  on  both  sides  are  directed  to  the  question, 
what  are  the  test  or  tests  to  be  applied  to  the  breach  of  duty 
complained  of,  to  determine  whether  it  is  a  violation  of  a  per- 
sonal duty  of  the  master  to  the  servant,  and  done  by  his  vice- 
principal,  in  which  case  he  would  be  liable,  or  a  violation  of 
a  non-personal  duty,  in  which  case  he  would  not  be  liable; 
because  the  yard-master,  as  conductor,  would  then  be  a  fellow- 
servant  with  the  deceased  brakeman,  and  the  risk  of  injury 
by  him  one  of  the  risks  assumed  by  the  brakeman  as  incident 
to  the  employment? 

The  counsel  have  concentrated  their  arguments  around 
four  cases,  treated  as  a  group,  which  have  attained  much 
more  than  a  local  consideration,  especially  the  ** Madden 
case.**  These,  taken  in  the  order  of  time,  are  Cooper  ▼. 
Pittsburgh  eU.  Ry  Co.,  24  W.  Va.  87;  Riley  v.  West  Virginia 
etc.  JB'y  Co.,  27  W.  Va,  145;  Madden  v.  Chesapeake  etc.  Ry 
Co.,  28  W.  Va.  610;  67  Am.  Rep.  695;  CriswM  v.  Pittsburgh 
etc.  Ry  Co.,  30  W.  Va.  798.  We  are  also  referred  to  Hoffman 
▼•  Dickinson^  81  W.  Va.  142;  Humphreys  v.  Newport  etc.  Co., 
88  W.  Va.  185;  and  especially  the  case  of  Chicago  etc.  Ry  Co. 
V.  Ross,  112  XT.  S.  877,  called  the  ^^Ross  Case."  See,  also 
Unfried  v.  Baltimore  etc.  R.  R.  Co.,  84  W.  Va.  261. 

We  are  referred  to  two  text-books,  and  two  only.  I  mention 
them  because  of  the  reference  to  them,  and  quotations  made 
from  them:  1.  Bishop  on  Non-Contract  Law,  c.  32,  '* Mas- 
ter and  Servant,  Fellow-Servants,"  where  the  author,  under 
the  subhead  of  ^'  Fellow-Servants,"  has  brought  together  a  vast 
array  of  cases  on  this  perplexing  and  tangled  subject,  and 
within  a  narrow  compass  has  treated  the  doctrine  with  his 
usual  orderly  arrangement,  and  in  his  clear  and  condensed 
style.  I  mention  him  now  because  I  know  his  books  to  be 
reliable,  and  have  drawn  largely  on  his  useful  labors,  even 
when  not  citing  him  or  quoting  literally.  2.  The  recent  work 
of  McKinney  on  Fellow-Servants,  whose  former  labors  in  edit- 
ing and  annotating  American  and  English  Railroad  Cases, 
and  in  contributing  the  article  on  "Fellow-Servants"  in  7  Am. 
A  Eng.  Ency.  of  Law,  821,  has  well  qualified  him  to  give  the 
profession  this  useful  work:  See  Whittaker's  Smith  on  Negli- 
gence. In  this  day  reliable  text-books  have  become  an  indis- 
pensable help  to  the  courts  as  well  as  to  the  bar. 

The  touchstone  we  apply  to  the  act  of  the  employee  to  deter* 
mine  whether  it  is  the  negligent  act  of  a  vice-priiioipal|  and 
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therefore  of  the  master,  or  the  acts  of  a  fellow-servant  of  the  in- 
injured  party,  is  the  nature  of  his  duties:  See  Bishop  on  Non- 
Contract  Law,  665.  He  who  engages  in  the  employment  of 
another  for  the  performance  of  specified  duties  and  services  for 
compensation,  takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such  services, 
including  the  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment  as  fellow* 
servants. 

But  there  are  certain  duties  which  the  master  owes  to  the 
servant.  These  he  must  perform  in  person,  or  by  his  agenti 
appointed  for  the  purpose,  called  a  "  middleman  "  or  *^  vice- 
principal.''  For  the  breach  of  these  duties  by  the  vice-princi- 
pal, no  matter  what  his  place  or  grade  of  service,  high  or  low, 
the  master  is  responsible  to  the  injured  servant  who  has  not 
directly  contributed  to  and  in  part  caused  the  injury. 

Now  we  have  reached  the  test:  What  are  these  personal 
duties  which  the  master  owes  the  servant,  as  distinguished 
and  set  apart  from  the  non-personal  duties,  which  comprehend 
the  residue,  and  which  Dr.  Bishop  calls  the  ''assignable 
duties  "T  So  far  these  personal  duties  have  no  well-defined 
common  earmark  of  an  inherent  kind,  and  so  far  can  only  be 
safely  ascertained  for  practical  use  by  enumeration  and  ana- 
logy; and  that  has  produced  discord.  All  we  can  say  is  that 
the  personal  duty  depends  upon  its  own  nature,  and  not  upon 
the  agent  or  servant  who  performs  it. 

Id  the  cases  already  mentioned  we  have  for  us  an  author- 
itative enumeration  of  most,  if  not  all,  the  well-settled  per- 
sonal (non-assignable)  duties  which  the  master  owes  hia  ser- 
vant, no  matter  by  whom  performed. 

In  Madden  v.  Chesepeake  etc.  Ry  Co.y  28  W.  Va.  610-617, 
67  Am.  Rep.  695,  Judge  Snyder,  delivering  the  opinion, 
says:  ''The  duties  of  the  master  or  employer  maybe  sum-- 
med  up  as  follows:  1.  To  provide  safe  and  suitable  machin- 
ery and  appliances  for  the  business,  including  a  safe  place  to 
work.  This  includes  the  exercise  of  reasonable  care  in  fur- 
nishing such  appliances,  and  the  exercise  of  like  care  in  keep- 
ing the  same  in  repair  and  in  making  proper  inspections  and 
tests.  2.  To  exercise  like  care  in  providing  and  retaining  suffi- 
cient and  suitable  servants  for  the  business,  and  instructing 
those  who,  from  newness  or  age,  evidently  need  it  8.  To 
establish  proper  rules  and  regulations  for  the  service,  and, 
having  adopted  such,  to  conform  to  them." 
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In  Bishop  on  Non-Contraet  Law,  sec.  683,  the  author  de- 
fines the  liabilities  of  the  master  by  giving  connectedly  and 
with  certain  qoalifications  the  following  statement  of  these 
personal  duties  of  the  masten  *'  The  doctrine  is  that  the  oias- 
ter  is  not  the  insurer  of  his  servants  against  accident  in  his 
service;  yet  he  owes  to  them  the  duty  of  carefulness  to  a  de- 
gree reasonable  in  the  particular  instance  in  providing  for 
them,  and  keeping  in  safe  repair  appliances,  and  a  safe  plaee 
to  work,  in  selecting  suitable  fellow-servants,  and  in  giving 
the  needed  instruction  to  those  who  are  new  to  the  business, 
or  of  immature  capacity;  and  for  an  injury  which,  through 
negligence  in  this  duty,  comes  to  a  servant  who  is  not  him- 
self contributively  negligent  be  is  responsible,  but  not  for  in- 
juries from  defects  in  the  appliances  or  place  not  discoverable 
on  due  examination,  or  for  the  negligence  of  carefully  selected 
servants,  or  for  injuries  from  situations  and  appliances  the 
risks  whereof  the  servant  has  assumed." 

Again,  in  section  691,  he  says:  ^*The  leading  principle 
around  which  the  others  cluster  is,  that  the  master  shall  ex- 
ercise in  the  carrying  on  of  his  business  all  the  watchfulness 
over  his  servants  and  employ  all  the  safeguards  which  a  rea- 
sonable and  considerate  prudence  may  dictate.  For  any  vio> 
lation  of  this  duty  resulting  in  an  injury  to  a  servant,  he  (the 
master)  is  answerable  to  him;  but  for  casualties  not  traceable 
to  any  neglect,  or  to  any  other  wrong  in  the  master,  he  is  not 
responsible." 

So  that  we  see  that  the  doctrine  of  fellow-servant,  as  far  as 
it  has  gone,  where  no  statute  prevails,  has  been  built  up,  we 
are  to  presume,  by  the  application  of  the  common-law  princi- 
ples of  common  sense,  common  justice,  common  convenience, 
public  policy,  and  private  right,  by  gathering  together  the 
points  of  law  thus  adjudged  by  the  application  of  these  prin- 
ciples to  particular  facts,  into  rules  more  or  less  general,  to 
be  applied  to  new  cases  as  they  arise;  so  that  in  the  formar 
tive  process  of  any  branch  of  the  law  they  are  not  mere  glit- 
tering generalities  incapable  of  useful  application* 

One  of  the  best  illustrations  of  the  locality  of  this  dividing 
line,  as  far  as  ascertained  between  the  personal  and  remain- 
ing non-personal  duties  of  the  ujaster,  is  furnished  by  the 
case  of  Collins  v.  8U  Paul  etc.  R.  IL  Co.,  30  Minn.  81:  "  If  a 
railroad  servant  is  injured  because  there  is  no  headlight,  the 
road  is  responsible;  if  because  the  headlight  is  not  lit,  it  is 
not  responsible":   Bishop  on  Non-Contract  Law,  seo.  672, 
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The  pereonal  duties  of  the  master  are  due  in  supplying 
the  ways  and  means  and  appliances,  keeping  them  safe  and 
in  repair  by  constant  watchfulness  and  supervision.  The 
residoe  of  his  duties — the  non^personal  —  relate  to  the  exe- 
cution of  the  work,  and  breaches  thereof  by  co-servants  are 
included  in  the  risks  incident  to  the  employment. 

This  brings  us  to  the  point  involved,  called  the  ^^Ohio  and 
Kentucky  doctrine,"  to  some  extent  adopted  (by  a  divided 
eoart)  by  the  supreme  court  of  the  United  States  in  the  Ross 
ease,  found  also  in  the  English  ^'  Employer's  Liability  Act,'* 
and  in  the  acts  of  some  of  our  states,  and  understood  to  be 
sanctioned  and  adopted  in  this  state,  especially  in  the  Mad« 
den  case.  This  may  also  be  regarded  as  cognate  with  the 
roaster's  personal  duty  of  superintendence.  A  superintend- 
ent  is  defined  in  the  English  act  as  a  person  whose  sole  or 
principal  duty  is  that  of  superintendence,  and  who  is  ordinarily 
not  engaged  in  manual  labor:  See  McKinney  on  Fellow- 
Servants,  226.  He  is  what  we  may  call  the  ^*  commanding 
(superior)  servant,"  and  his  duty  is  the  personal  duty  of  the 
master,  or  limitation  of  the  master's  non-personal  duties. 

The  same  English  act  enumerates  these  vice-principals  as 
follows:  "Any  person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal  points,  locomotive  engine, 
or  train  upon  a  railroad":  See  McKinney  on  Fellow-Servants, 
220.  In  these  particulars,  the  Massachusetts  act  of  1887 
corresponds  with  the  English  act. 

It  is  significant  as  tending  to  show  that  both  regard  them- 
selves as  having  gone  astray  in  holding  the  conductor  of  the 
railway  train  to  be  a  mere  fellow-servant.  They  put  it  upon 
no  expressed  ground,  but  impliedly  upon  the  ground  that  it 
is  the  doty  of  the  master  to  conduct  the  train  in  person  or  by 
agent,  making  a  vice-principal  of  the  servant  or  agent  who 
has  charge  or  control  of  the  locomotive  engine  or  train  upon 
a  railroad,  each  making  the  employee  thus  injured  not  a 
fellow-servant  qtMod  his  right  of  recovery  against  the  master. 

This  brings  us  to  the  Ross  case  and  Madden  case.  In 
Chicago  etc  Ry  Co.  r.  Ross,  112  U.  S.  877-390,  Justice  Field 
says:  ^^A  conductor  having  the  entire  control  and  manage« 
ment  of  a  railway  train  occupies  a  very  different  position 
from  the  brakeman,  the  porters,  and  other  subordinates  em« 
ployed.  He  is  in  fact  and  should  be  treated  as  the  personal 
representative  (vice-prindpal)  of  the  corporation  for  whose 
aegligsnee  it  is  responsible  to  subordinate  servants 
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In  no  proper  sense  of  the  term  is  he  the  fellow-servant  with 
the  fireman,  the  brakeman,  the  porters,  and  the  engineers  ^; 
seeming  to  put  it  on  the  ground  of  control;  but  he  returns  to 
the  duty  of  having  a  vioe-principal  present  as  the  onlj  means 
of  having  the  company  (the  master)  present,  regarding  his  pres* 
ence  in  some  way  on  a  running  train  as  a  thing  to  be  taken 
for  granted,  **  We  agree  with  them  "  (the  Ohio  and  Eentnckj 
cases)  '*  in  holding,  and  the  present  case  requires  no  further 
decision,  that  the  conductor  of  a  railway  train  who  commands 
its  movements,  directs  when  it  shall  start,  at  what  station  il 
shall  stop,  at  what  speed  it  shall  run,  and  has  the  general  man- 
agement of  it  and  control  over  the  persons  employed  upon  it^ 
represents  the  company,  and  therefore  that  for  injuries  result- 
ing from  bis  negligent  acts  the  company  is  responsible  ";  but 
again  returning  to  the  idea  of  the  personal  duty  of  the  master 
to  be  in  some  way  present,  he  adds:  '*If  such  a  conductor 
does  not  represent  the  company,  then  the  train  is  operated 
without  any  representative  of  its  owner.'' 

The  Cooper  case,  24  W.  Va.  87,  gives  a  full  enumera- 
tion of  the  personal  duties  of  the  master  already  given;  that 
the  master  cannot  render  such  duty  non-personal,  no  matter 
to  what  servant  it  may  delegate  this  duty  by  vesting  him  with 
controlling  or  superior  authority  in  regard  thereto.  The  negli- 
gence of  such  servant  is  the  negligence  of  the  company,  giv- 
ing the  nature  of  the  duty  as  the  test  of  its  being  the  personal 
or  non-personal  duty  of  the  master,  and  holding  that  the  in* 
spector  and  master  mechanic,  charged  with  the  duty  of  keep* 
ing  the  appliances  in  repair,  is  the  vice-principal  of  the  master 
as  to  such  duty,  and  not  the  fellow-servant  of  the  brakeman; 
but  the  importance  of  the  case  for  the  matter  in  hand  is  the 
distinct  personal  duty  of  the  master  to  exercise  continued 
supervision  over  the  appliances,  and  to  keep  them  in  good  and 
safe  repair,  which  of  course  implies  the  presence  in  some  way 
of  the  master. 

In  Riley's  case,  27  W.  Va.  145,  the  court  still  deals  with  the 
performance  of  some  personal  duty  of  the  master  by  some 
superintendent,  foreman,  or  other  employee  of  the  company; 
a  duty  '*  which  the  master  has  impliedly  contracted,  or  which 
rests  upon  him  as  an  absolute  duty."  Here  the  master's  per^ 
sonal  duty  of  continued  supervision,  and  to  keep  the  road  and 
running  stock  in  good  and  safe  repair  and  condition,  is  this 
time  applied  to  the  railway  and  track  for  the  use  of  its  em- 
ployees.   The  brakeman  on  a  train  consisting  of  one  engine 
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and  tender  was  struck  by  a  stuiqp  standing  by  the  side  of  tha 
railway.  It  was  the  negligence  of  a  foreman  who  was  in« 
trusted  with  the  personal  duty  of  the  master  of  keeping  the 
road  in  repair. 

The  Criswell  case^  found  in  30  W.  Va.  798  was  decided  in 
1888.  Here  the  plaintiff's  intestate  who  received  the  injury 
was  at  work  for  defendant  in  repairing  defendant's  railroad, 
and  when  killed  was  on  a  hand-car,  going  to  the  place  of 
work.  Foutz  was  his  foreman  in  repairing  the  track,  who 
Btood  in  the  plaoe  of  the  master  in  controlling  and  discharge 
ing  those  working  under  him.  It  was  by  his  negligence  that 
the  deceased  was  inj  ured.  In  the  opinion  the  liability  is  placed 
on  the  ground  of  the  Madden  case:  **  That  two  servants  of  the 
same  master  are  not  fellow-servants  when  one  acts  in  a  su* 
perior  capacity  to  the  other  in  regard  to  some  duty  of  the 
master.''  There  was  coUiflion  of  a  hand-car  on  the  track, 
moving  under  the  control  of  the  foreman,  with  an  extra  train, 
by  the  negligence  of  such  foreman,  which  caused  the  death  of 
plaintiff's  intestate.  Here  the  foreman  was  in  fact  clothed  by 
the  master  with  the  power  to  perform  its  duties  to  the  servant 
injured,  and  the  power  conferred  on  the  foreman  was  deter- 
mined by  the  rules  of  the  company. 

We  now  return  to  our  leading  case  upon  the  point  here  in- 
volved: Madden  v.  Chesapeake  etc.  Ry  Co.^  28  W.  Va.  610. 
An  engineer  upon  one  train  of  a  railway  company  was 
injured  by  the  negligence  of  a  conductor  of  another  train 
running  in  an  opposite  direction.  Held,  the  engineer  is  not 
the  fellow-servant  of  said  conductor.  The  court  put  it  dis- 
tinctly on  the  ground  that  the  conductor,  in  controlling  and 
running  his  train,  is  the  vice-principal  of  the  master,  and  the 
master  is  liable  for  injury  to  its  servants,  caused  by  the  negli<* 
gence  of  the  conductor  in  running  and  conducting  its  train; 
but  Snyder,  J.,  delivering  the  opinion  of  the  court,  on  page 
618,  says:  "The  rule  deduced  from  these  principles  and  au- 
thorities would  seem  to  be  that  two  servants  of  the  same  master 
are  not  fellow-servants  when  one  acts  in  a  superior  capacity 
to  the  other  in  regard  to  some  duty  due  from  the  master;  and 
the  master  is  liable  for  any  injuries  to  the  subordinates  caused 
by  the  carelessness  or  negligence  of  the  superior.'' 

Reading  the  headnote  as  given  above  with  this  deduction 
given  in  the  body  of  the  opinion,  the  conclusion  may  be  drawn 
that  the  conductor  in  control  of  the  railway  train  is,  as  to 
oertain  duties,  the  vice-principal  of  the  master^  and  not  the 


888  DaniKi'b  Adm'b  «.  Bailwat  Co.    [W.  Virgiiiii, 

fenowHMrrant  of  the  brakeman  and  other  employeeB  <tf  the 
common  master.  The  negligence  in  this  case  was  bj  neg^ 
gently  obetmcting  the  track  with  his  own  train,  so  as  to  eanae 
a  collision  with  another  train,  causing  the  injarj  of  its  en- 
gineer. 

We  have  now  looked  briefly  at  the  Rose  ease,  and  at  the 
gronp  of  which  the  Madden  case  may  be  regarded  as  the 
center,  severally  and  separately,  with  reference  to  their  pe- 
cnliar  bearing  on  the  case  in  hand.  Before  I  go  back  and 
pnt  together  the  details  I  have  been  in  search  of,  and  pnt  into 
juxtaposition  this  group  represented  by  the  Madden  case  and 
the  Ross  case,  I  wish  to  preface  it  with  the  matter  of  oomnum 
observation. 

I  have  seen  a  few  among  the  very  many  criticisms  on  the 
Koss  case.  The  leading  one  is  based  not  on  a  denial  of  one  of 
the  principles  impliedly  put  by  the  majority  at  the  bottom  of 
the  ruling,  but  upon  a  misapplication  of  it,  based  upon  a  mis- 
take, it  is  said,  in  the  matter  of  common  observation.  It  is  a 
matter  of  common  observation  —  the  care  they  take  (the  rail- 
way company)  the  extreme  and  continual  care  and  watch- 
fulness, to  make  and  keep  the  way  safe  before  the  coming  and 
going  trains.  The  moving  train  and  the  way  are  by  eminence, 
literally  as  well  as  in  figare  of  speech,  **  the  ways  and  the 
means  "  to  which  their  personal,  as  distinguished  from  their 
general  non-personal,  energies  and  efforts  are  directed. 

In  the  Cooper  case,  the  first  of  the  group,  the  learned  judge 
in  his  opinion  takes  continual  supervision  and  watchfulness 
as  the  keynote  of  the  railway  company's  duty  in  regard  to  the 
appliances.  The  common*law  rule  is  not  tied  down  and  ham- 
pered by  a  fixed  phraseology,  so  that  time  need  not  be  wasted 
in  quibbling  over  words;  but  that  is  within  the  rule  which  is 
within  the  meaning  of  the  rule,  and  the  meaning  is  deter- 
mined by  common  reason  and  common  justice.  In  a  word, 
the  spirit  is  not  killed  by  the  letter.  Hence  in  the  Madden 
case  the  safe  way  as  well  as  the  safe  appliances  was  adjudged 
to  be  within  the  rule  requiring  continoed  supervision  and 
watchfulness. 

Dr.  Bishop,  as  any  one  familiar  with  his  method  may  see 
who  will  take  the  time  and  trouble  to  examine  with  some  care 
his  chapter  on  fellow*servants,  entered  the  mase  of  fellow- 
servant  cases,  and  marshaled  them  over  and  over  again  to  find 
the  leading  string,  and  a  test  of  a  rule  which  would  not  offend 
oar  common  reason  and  our  eommon  sense  of  right  aad  wiong^ 
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which  would  do  right  by  the  company,  the  master,  as  well  as 
bj  the  aerrant  His  last  word  opoa  the  sabject  is:  ^*  Watoh- 
liilness  ct  ways  and  appliances  is  the  central  duty  around 
which  cluster  all  the  personal  (non-assignable)  duties  due  the 
■errant  from  the  master." 

Returning  now  to  the  Ross  case  and  Madden  case,  and 
leaving  out  of  view  the  reason  of  the  rule  as  resting  alone  on 
the  fact  of  superiority  and  subordination  in  control,  if  we  take 
the  facts  of  the  case  and  the  reason  given  impliedly  by  Jus* 
tice  Field  and  by  Justice  Miller  (a  venerable  name,  we  may 
DOW  say),  and  others  who  concurred,  we  find  it  to  be  the  duty 
of  constant  watchfulness  of  the  way  and  appliances,  especially 
at  the  moving  time  and  place,  at  the  very  moment  of  its 
supreme  importance,  when  the  great  danger  to  the  appliance 
was  the  running  of  it,  and  the  great  danger  of  the  serious 
obstruction  of  the  way  was  from  the  trains  themselves,  mon- 
sters of  power  moving  with  a  momentum  of  five  hundred  tons 
and  more,  multiplied  by  more  than  the  speed  of  the  race 
horse,  and  a  fearful  obstruction  to  encounter  when  standing 
still,  or  when,  as  in  these  two  cases,  they  were  running  to- 
gether, one  or  both  out  of  time  or  out  of  place  by  the  fault  of 
somebody. 

Justice  Field  seems  to  take  it  as  a  concession  that  in  these 
supreme  needs  of  watchfulness  and  care  as  they  arose  from 
second  to  second  in  passing  time,  and  from  foot  to  foot  in 
change  of  place,  the  master  was  surely  present;  and,  if  pres- 
eai,  why  not  select  the  conductor  as  the  one  in  control  as  his 
personal  representative,  and  in  subordination  to  him,  the  en* 
gineer,  too,  if  need  be,  both  helping  for  the  occasion,  together 
with  the  operator  at  the  distance,  in  the  constant,  careful 
watchfulness  in  general;  the  one  with  his  cunning  band  on 
the  lever,  and  his  steady  eye  to  the  front;  the  other,  passing 
through  the  appliances  from  end  to  end  constantly.  And 
Judge  Snyder  in  the  Madden  case,  and  Judge  Green,  quoting 
it  with  approval  in  the  Criswell  case,  held  the  conductor  to  be 
the  one  in  aothority,  discharging  the  personal  duty  of  the 
master,'and  by  that  test  also,  as  well  as  by  the  test  of  ^'  superior 
servant,"  the  doctrine  of  fellow-servant  did  not  come  into  play. 
In  both  cases  there  was  negligence;  in  the  Ross  case  on  both 
trains.  Justice  Field  takes  the  negligence  found  on  the  going 
train,  and  restrictB  the  headnote  to  that.  Judge  Snyder  ap* 
plies  it  in  effeet  to  both. 

Xhis  brings  ns  to  the  case  in  hand,  the  faete  of  whioh  da 
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not  require  for  the  solution  of  the  point  of  law  inyolved  thai 
we  shall  put  the  rule  of  the  Madden  case  upon  the  one  ground 
or  the  other, — superiority  in  isolated  commands  or  the  nature 
of  the  duty  to  be  discharged.  Both  existed  in  the  Madden 
case,  as  there  held,  and  both  exist  here.  Whether  we  call 
the  yard-master  a  conductor  simply,  or  a  conductor  pro  hae 
vicSf  is  not  important.  He  was  on  the  ground  in  command  of 
the  train.  It  was  his  duty  to  remove  it,  as  dangerously  baj> 
ring  the  way  of  the  coming  train,  which  he  knew  must  be 
close  at  hand,*and  to  warn  and  give  notice  of  the  dangerous 
obstruction  to  the  expected  train,  according  to  the  mlee. 

We  have  already  shown,^and  it  is  not  necessary  to  repeal^ 
the  railway  master  cannot,  by  the  requirement  of  its  rules, 
shift  the  burden  of  a  personal  duty  to  other  shoulders,  and 
thus  make  the  doctrine  of  fellow-servant  apply,  because  it  has 
no  power  to  amend  the  general  law.  How  far  it  may  be  reg* 
ulated  by  contract,  express  or  implied,  the  facts  of  this  case 
do  not  require  us  to  inquire.  This,  I  take  it,  is  the  least  set- 
tled of  all.  '^If  in  words  or  by  implication  the  servant  has 
undertaken  to  assume  a  risk,  he  cannot  have  compensation  of 
the  master  for  an  injury  resulting  therefrom'':  See  Bishop 
on  Non-Contract  Law,  sec.  674. 

In  the  case  of  Railway  Co.  v.  Spangler^  44  Ohio  St  471,  68 
Am.  Rep.  833,  Owen,  C.  J.,  says:  ^'The  policy  of  our  law,  as 
to  the  superior-servant  rule,  being  well  settled,  it  only  remains 
for  us  to  inquire  whether  the  railroad  companies  may  ignore 
or  contravene  that  policy  by  private  compact  with  their  em« 
ployees,  stipulating  that  they  (the  railway  company)  shall 
not  be  held  to  a  liability  for  the  negligence  of  their  servants 
which  public  policy  demands  shall  attach  to  them.  The 
answer  is  obvious.  Such  liability  is  not  created  for  the  pro- 
tection of  the  employees  simply,  but  has  its  reason  and  its 
foundation  in  public  necessity  and  policy,  which  should  not 
be  asked  to  yield  or  surrender  to  mere  private  interests  and 
agreements." 

This  brings  us  to  the  instructions  respectively  given  and 
refused. 

Plaintiff's  instruction  No.  1.  This  instruction  states  hypo* 
thetically  and  correctly  what  the  evidence  certified  tended  to 
prove,  with  the  rule  of  the  Madden  case  correctly  applied. 

Plaintiff's  instruction  No.  2.  This  proceeds  upon  the  sup- 
position, and  the  facts  and  nature  of  the  circumstances  show 
the  facts  supposed  to  be  true,  that  if  plaintiff's  intestate  had 
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been  right  at  bis  brake  he  could  not  possibly  have  prevented 
the  ooUision;  and  that  if  the  fact  that  he  was  out  of  place  did 
not  directly  contribute  to  the  injury,  then  plaintiff's  right  to 
recover,  if  any,  was  not  thereby  barred.  This  is  the  law  as 
UB  laid  down  in  the  Riley  ecM^  27  W.  Ya.  145,  and  in  many 
other  cases. 

Defendant's  instruction  No.  1.  This  was  properly  given  for 
defendant,  and  there  is  no  one  to  complain. 

Defendant's  instruction  No.  2.  This  was  properly  refused, 
because  it  is  not  in  accordance  with  the  law  laid  down  in  the 
Madden  case;  and  if  the  court  in  that  case  put  the  master's 
liability  not  upon  the  single  fact  that  the  conductor  of  the 
train,  as  such,  was  performing  a  personal  duty  of  the  master 
as  the  superior  in  control,  but  also  required  that  the  conductor 
should  be  in  discharge  of  some  other  personal  duty,  then  it  at 
the  same  time  held  that,  so  far  as  by  running  his  train  he 
obstructed  the  track  to  the  hurt  of  another  and  subordinate 
servant,  he  was,  as  vice-principal  pro  hoe  vice^  in  discbarge  of 
Ihe  master's  duty  of  watchfulness  and  care  in  keeping  the 
track  clear.  Besides,  the  instruction  given  by  the  court  in 
amendment  of  No.  2  was  all  that  defendant  could  ask  on  this 
head. 

Defendant's  instruction  No.  3.  This  instruction  may  or 
may  not  be  correct,  and  it  was  properly  rejected,  there  being 
no  evidence  fairly  tending  to  show  that  the  injury  directly  and 
proximately  resulted  from  the  negligence  of  the  other  brake- 
man;  and,  even  if  it  did,  it  did  not  do  so  without  the  direct, 
intervening,  proximate  help  of  the  negligence  of  the  conductor. 

Defendant's  instruction  No.  4.  This  is  No.  3  in  another 
form. 

Defendant's  instruction  No.  5.  This  is  abstract  in  one  view 
and  incorrect  in  the  other,  as  already  shown. 

Defendant's  instruction  No.  6.  In  the  Madden  case  the 
engineer  on  one  train  was  injured  by  the  negligence  of  the 
conductor  of  another  train. 

Defendant's  instruction  No.  7.  This  in  one  part  assumes 
the  fact  in  dispute,  — that  the  negligence  of  the  other  brake- 
man  caused  the  collision, — while  the  evidence  shows  that  it 
was  but  the  occasion;  nor  is  there  any  evidence  tending  to 
show  that  it  was  the  cause. 

Defendant's  instruction  Na  8.  This  instruction  is  based 
on  the  theory  that  the  negligence  of  the  brakeman  on  the  other 
train  was  the  one  direct,  efficient,  proximate  cause  of  the  in« 
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Jnrj.    It  was  properly  refased  as  abstract  if  for  no  other 
bod;  and»  as  amended  by  the  oourt^  and  then  given,  defendant 
has  no  ground  to  complain  of  it. 

Defendant's  instruction  No.  9.  This  is  based  on  the  theory, 
that  upon  the  fiicts,  such  as  there  was  eyidence  tending  to 
prove,  the  two  brakemen  and  the  conductor  were  fellow-ser- 
▼ants.  If  there  had  been  any  evidence  tending  to  support 
this  theory,  it  would  have  been  enough,  whether  the  traoe- 
gressors  acted  jointly  or  severally. 

Defendant's  instruction  No.  10.  This  has  been  already 
disposed  of.  There  is  no  evidence  tending  to  show  that  the 
negligence  of  the  other  brakeman  was  the  immediate  cause  of 
the  death  of  plaintiff 's  intestate,  and  the  negligence  of  Speaae^ 
the  conductor,  the  remote  cause.  The  tendency  of  all  the 
evidence  is  to  show  the  reverse. 

Defendant's  instruction  Na  11.  The  uncontradicted  evi* 
dence  shows  that  it  was  the  duty  of  Yard-Master  Speasa 
to  take  and  conduct  a  train  down  to  Tug  creek,  and  bring 
back  the  runaway  cars;  and  that  brings  him,  for  at  least  the 
only  occasion  here  material,  within  the  rule  in  the  Madden 
case.  The  latter  clause  of  this  instruction  may  have  been 
correct,  but  it  need  not  be  exaiuiiied,  because  the  court  was 
not  asked  to  consider  it  separately. 

Defendant's  instruction  Na  12.  The  ground  of  the  first 
branch  of  this  instruction  was  sufficiently  covered  by  instmo* 
tion  No.  1  given  for  plaintiff,  and  that  of  the  second  braoch 
by  plaintiff's  instruction  No.  2. 

Defendant's  instruction  Na  18.  This  instruction,  also  oa 
contributory  negligence,  was  covered  in  a  practical,  concrete 
way  by  instruction  No.  2  given  for  plaintiff. 

Defendant's  instruction  No.  14.  The  evidence  shows  af- 
firmatively that  the  death  of  the  brakeman  on  the  coming  train 
was  not  caused  contributorily  or  otherwise  by  Daniel's  viola* 
tion  of  any  rule,  whether  he  knew  it  or  not,  but  by  the  negli- 
gence of  the  conductor  in  not  observing  the  rule  which  required 
him  to  give  Daniel's  expected  train  warning  that  the  track 
was  obstructed  by  his,  the  conductor's  own  train. 

Defendant's  instruction  Na  15.  This  was  properly  disposed 
of  by  instruction  No.  2,  given  for  plaintiff,  which  eovered  the 
same  point  of  law,  which  has  been  held  to  be  correct  in  sob* 
stance.  Besides  It  is  abstract^  there  being  no  evidence  that 
the  brakeman's  own  conduct  cootnbated  in  any  degiw  la  hia 
death. 


April,  1892.]    Daniel's  Adh'b  v.  Railway  Ca  893 

Defendant's  instructions  Nos.  16,  17, 18,  and  19  were  given. 
If  either  of  them  should  happen  to  be  wrong  in  any  particular, 
—  they  seem  to  be  correct, —  plaintiff  is  not  to  blaiue  for  it 

In  oonclusioD,  although  counsel  should  have  full  liberty  to 
inaTiage  their  cases  in  their  own  way,  present  all  points  of  law 
for  instruction  that  may  arise,  and  the  same  point  in  different 
phases  out  of  abundant  caution,  still  they  should  consider 
that  the  time  of  the  circuit  court  is  precious,  and  that  too 
much  caution  of  this  sort  might  tire  out  the  most  patient 
temper. 

Judgment  affirmed. 

Mastkr  akd  Sbrvant  —  AsBUMPTioir  ov  Risks.  — Every  servant  assnmei 
the  obviouf  risks  of  the  service  into  which  he  eaters:  Fttxgerald  v.  (hnneeUr 
€Hi  etc  Pcvper  Co,,  155  Mass.  155;  31  Am.  St.  Bep.  637,  and  note;  Ormoii  v. 
Mannix,  17  OoL  564;  31  Am.  St.  Rep.  340,  and  note;  Wagner  v.  Jayne  Chem," 
kai  Co.,  147  Pa.  St  475;  30  Am.  St.  Rep.  745,  and  note. 

Mastsr  avd  Sbrvant.  —  Vick-frtnoipal  —  MAffrsR's  Liabilitt  for: 
8m  Lo»n»mUU  eic.  M'y  Co.  t.  Harming,  131  Ind.  528;  31  Am.  St.  Rep.  443,  and 
note;  Oman  v.  Mannix,  17  Col,  564;  31  Am.  St.  Rep.  340,  and  note;  Coh' 
rado  etc  Ify  Co.  v.  Naylon,  17  Col.  501;  31  Am.  St.  Rep.  335,  and  note; 
Sweeney  w.  Qui/ etc  R'y  Co.^  84  Tez.  433;  31  Am.  St  Rep.  IXf  and  note  witii 
cMaa  eoUeoted. 

Railroads  —  Oonductor  ov  Train  as  Vicb-principai..  —  A  eondnctor 
9i  a  railroad  train  ia  not  a  fellow^servantof  a  brakeman:  Maeou  t.  Richmond 
eic  R.  B.  Co.,  Ul  Yi.  C,  482;  anU,  814,  and  note. 

CoNTRiBaTORT  Nbgligbnob  —  Whbk  DOBS  NOT  Bab  Rbootert.  —  Con- 
tribntory  negligence  cannot  be  invoked  as  a  defense  nuleas  it  is  the  prosi* 
mate  oanse  of  the  injury:  Norili  Birmingham  etc  R'y  Co.  v.  Calderwood,  88 
Ala.  247;  18  Am.  St  Rep.  105;  MemphU  etc  R.  R.  Co.  v.  JiAc  69  Miss.  452. 
When  at  the  time  an  injury  is  inflicted  it  might  have  been  avoided  by  rea» 
■onable  care  on  the  part  of  the  defendant,  the  plaintiff  can  recover  damages 
notwithstanding  his  previous  negligence:  Deana  v.  Wilmington  etc  R,  R.  Co., 
107  N.  C.  686;  22  Am.  St.  Rep.  902,  and  note;  Virgima  etc  R'y  C^  v.  White, 
•4  Va.  406;  10  Aa.  St  Bep.  874^  and  note  with  oasea  collected. 
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MoFaddbn  V.  Crawford. 

(8B  Wnr  VOMZDiiA,  <7L] 

fkzruma  •»  Unattachid  Machiv brt.  —  Spike  niMhinei^  walgUnf  tv» 
and  a  half  toni,  intended  to  be  plaoed  and  permanently  need  in  a  rolling 
mill,  one  of  <whioh  waa  on  the  care  by  the  side  of  the  mill  and  the  other 
nnloaded,  the  f  oundationa  of  both  being  all  prepared  in  the  mill,  are  parte 
of  the  realty,  and  cannot  be  levied  upon  and  sold  as  personal  property. 
If  so  leried  npon  and  sold,  the  purchaser  acquires  no  title  thereta 

AtTAOHMKMT.  —  IV  a  dTATUTB  RsQITIBn  TBI  LvTT  OW  AX  ATTAORMXtrr  UFQ« 

Real  Estate  to  be  indorsed  npon  the  writ,  stating  as  nearly  as  may  bs^ 
the  quantity  and  looation  thereof,  a  lery  npon  fixtures  which  an  a 
part  of  the  realty,  not  followed  by  snch  indorsementi  is  Toid* 
DxnMUs  Doxs  Not  Ln  iob  ths  Rkcx>vsrt  ov  FixToan  whioh  are  attabbed 
to  and  a  part  of  the  realty. 

Ifeighen  and  Oldhavn^  for  the  appellant. 
H.  Cristoell  for  the  appellee. 

English,  J.  This  was  an  action  of  detinae,  broaght  by 
Q.  S.  McFadden  against  James  Crawford  in  the  circuit  conrt 
of  Marshall  County,  on  the  thirty-first  day  of  August,  1889, 
to  recover  two  railroad  spike  machines,  of  the  alleged  value 
of  five  hundred  dollars  each.  The  defendant  demurred  to  the 
plaintiff's  declaration,  which  demurrer  was  overruled.  He 
then  pleaded  the  general  issue,  and  the  case  was  submitted 
to  a  jurj,  which  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  the  recovery  of  the  possession  of  said  railroad  spike  ma- 
chines, if  that  could  be  had,  and  if  not,  the  value  thereof^ 
which  they  ascertained  to  be  $500  for  each  machine,  and 
$250  damages  for  the  detention  of  said  property;  and  there- 
upon the  defendant,  by  his  attorneys,  moved  the  court  to  set 
aside  the  verdict  of  the  jury,  and  grant  him  a  new  trial,  upon 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence;  and  on  the  fifteenth  day  of  November,  1890,  the  par- 
ties appeared  by  their  attorneys,  and  the  plaintiff  remitted  all 
of  the  damages  found  by  the  jury  in  their  verdict,  except  $30, 
and  the  court,  after  considering  the  motion  made  by  the  de- 
fendant at  a  former  term  for  a  new  trial,  overruled  the  same; 
and  it  appearing  that  the  plaintiff  was  already  in  possession 
of  the  two  railroad  spike  machines  mentioned  in  the  writ  and 
in  the  verdict  of  the  jury,  judgment  was  rendered  that  he 
retain  the  possession  of  the  same,  and  that  he  recover  9S0 
damages  of  the  defendant,  and  costs. 

From  this  judgment  the  defendant  applied  for  and  obtaindl 
this  writ  of  error. 
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The  following  facts  were  agreed  upon  on  the  trial  of  said 

action:  Oh  the day  of  -^— i  1882,  the  Andrew  Eloman 

Steel  and  Iron  Company  owned  what  had  theretofore  been 
known  as  the  "Ohio  Valley  Iron  Works,"  consisting  of  about 
three  acres  of  ground,  situated  on  the  bank  of  the  Ohio  River 
in  Moundsvllle,  West  Virginia,  upon  which  there  was  a  large 
rolling-mill  building  and  other  buildings.  On  said  date  the 
said  Andrew  Eloman  Steel  and  Iron  Company  was  running 
and  operating  said  rolling  mill,  and  was  the  owner  of  two 
spike  machines,  consisting  of  two  large  pieces  of  machinery, 
weighing  from  fifty  to  sixty  hundred  weight;  and  the  Andrew 
Kloman  Steel  and  Iron  Company  had  recently  bought  said 
rolling  mill,  and  was  fitting  it  up  with  a  view  to  manufactur- 
ing muck  iron,  bar  iron,  and  railroad  spikes;  and  on  the  ^— * 

day  of ,  1882,  the  said  Andrew  Eloman  Steel  and  Iron 

Company  brought  the  said  spike  machines  to  Moundsvillef 
West  Virginia,  to  place  them  in  said  rolling  mill  as  a  part  of 
the  machinery  of  said  rolling  mill,  to  be  run  in  connection 
with  other  machinery  in  the  mill  in  the  manufacture  of  rail* 
road  spikes.  Said  spike  machines  were  brought  new  to 
Moundsville,  West  Virginia,  and  were  brought  on  a  car,  and 
the  car  was  run  in  upon  a  railroad  switch  belonging  to  said 
Andrew  Eloman  Steel  and  Iron  Company,  upon  their  said 
rolling-mill  grounds,  and  one  of  the  said  spike  machines  was 
unloaded  and  the  other  was  still  on  the  car,  but  had  been 
partially  moved,  and  the  foundation  in  said  rolling  mill  had 
been  prepared  to  receive  said  machines. 

While  in  this  condition,  on  the  thirteenth  day  of  May,  1882, 
said  G.  S.  McFadden,  who  had  brought  suit  against  said  An* 
drew  Eloman  Steel  and  Iron  Company,  caused  an  attachment 
to  be  levied  upon  said  spike  machines,  as  the  personal  prop* 
ertyof'the  said  Andrew  Eloman  Steel  and  Iron  Company. 
After  the  levying  of  said  attachment  the  said  Andrew  Eloman 
Steel  and  Iron  Company  proceeded  at  once  to  place  said  spike 
machines  in  said  rolling  mill  upon  the  foundation  prepared 
for  them,  and  connected  the  said  spike  machines  with  the 
other  machinery  in  said  rolling  mill  with  belts,  and  proceeded 
to  mannfietcture  railroad  spikes;  and  the  said  spike  machines 
were  used  the  same  as  any  other  machinery  in  said  rolling 
milL 

On  the  — ^^  day  of ,  18—,  said  Q.  8.  McFadden  ob- 
tained a  judgment  against  said  Andrew  Eloman  Steel  and 
Iron  Company,  and  obtained  an  order  of  the  court  to  sell  said 
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■pike  maoUnes,  and  ihey  were  sold  on  the  twelfth  day  of 
March,  1884,  at  which  sale  said  O.  3.  HcFadden  became  the 
porohaser.  At  the  time  of  said  sale  said  spike  machines  were 
standing  in  said  rolling  mill  where  and  as  thej  bad  been 
placed  as  before  stated;  and  that  at  the  time  said  rolling- 
mill  property  was  sold  under  a  certain  deed  of  trust  to  one 
J.  D.  Weeks,  the  said  spike  machines  were  still  in  the  reeling 
mill  as  they  had  been  placed  as  before  described. 

Said  Joseph  D.  Weeks  had  sold  said  rolling-mill  baildingp 
including  all  machinery  therein  belonging  to  him,  to  parties 
at  Irongate,  Virginia,  who  had  sent  hands  to  remove  the  same 
to  that  point;  and  James  Crawford,  the  defendant  in  this  suit, 
had  the  contract  to  remore  said  rolling  mill,  and  had  removed 
most  of  the  mill  and  machinery,  and  had  commenced  to  move 
these  spike  machines,  and  had  removed  one  of  them  from  its 
foundation,  and  was  ready  to  remove  the  other,  when  the  suit 
was  brought  against  said  James  Crawford.  Said  O.  S.  Mc- 
Fadden,  on  the  twenty-sixth  day  of  April,  1886,  at  the  time 
said  rolling-mill  property  was  being  sold,  informed  said 
Joseph  D.  Weeks  that  he  claimed  said  spike  machines. 

It  also  appears  that  the  deed  of  trust  executed  by  A.  G. 
Kloman  and  others,  dated  May  1,  1882,  was  admitted  to  rec> 
ord  on  the  thirteenth  day  of  May,  1882,  the  same  day  on  which 
said  attachment  was  levied;  and  the  language  of  said  deed, 
after  describing  the  lots,  is  as  follows: — 

''Also  all  the  buildings,  improvements,  fixtures,  appurte- 
nances now  or  which  shall  hereafter  be  put  upon  the  above- 
described  lots  and  lands,  or  any  part  thereof,  and  all  the 
machinery,  engine,  boilers,  and  tools  pertaining  to  the  works 
in  operation  or  to  be  hereafter  operated  on  said  lots  and  lands, 
or  any  part  thereof,  including  as  well  the  machinery,  engine, 
boilers,  and  tools  now  in  use  in  connection  with  said  works  as 
those  which  shall  hereafter  be  brought  to  and  kept  in  or  about 
the  same  for  the  purpose  of  the  business  carried  on  upon  said 
lots  and  lands,  or  any  part  thereof." 

The  right  to  the  possession  of  said  spike  machines  asserted 
by  the  plaintiff  in  this  case  he  claims  to  have  acquired  by  rea- 
son of  his  purchase  at  the  sale  under  said  order  of  attachment, 
and  the  defendant  claims  to  be  entitled  to  the  possession  of 
the  same  under  a  sale  made  under  a  decree  of  court  to  J.  D. 
Weeks  in  enforcement  of  said  deed  of  trust  The  demurrer  to 
the  declaration  was  not  insisted  on  by  the  plaintiff  in  error. 
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aad  at  the  deelaratioa  appears  to  be  well  enough,  w  muet 
aooAder  ibat  it  vas  laierpoMd  oui  of  abuadaoA  oantioo. 

The  qaaBtioD,  beweyer^  wbieh  aieeii  and  eonfiroati  xm  ai  itbe 
threnhnld  of  tbia  case  is  wbether  the  plaintiff,  MoPadden^  bf 
Masoa  of  the  parobaae  made  bj  him  andef  the  attaohtneat 
aale,  acquired  anj  right  or  title  to  the  possession  of  the  prep* 
arty  in  questioa.  He  states  isi  his  own  deposition  that  he 
bought  said  machines  as  personal  property,  and  got  no  deed 
ibr  them;  and  the  question  is  whether  property  of  this  ehav- 
acter,  which  has  by  law  become  a  part  of  the  real  estate,  can 
be  levied  on  under  an  attaehment,  aud  sold  as  persooalty,  and 
the  jMuschaaer  si  Sttoh  aale  thereby  aequire  title  to  the  posses* 
aion  of  the  property  ao  sold.  , 

It  is  not  claimed  in  this  ease  that  the  land  on  which  said 
lolling  mill  was  Located,,  or  any  part  of  the  same,  was  levied 
on  under  this  attachment.  If  it  had  been  levied  on  as  realty, 
the  atainte  prescribes  how  the  levy  should  be  made,  to  wit^ 
*'  by  an  indorsement  thereon,  or  upon  a  paper  annexed  thereto^ 
stating,  as  near  as  may  be,  the  quantity  or  the  supposed  quan* 
tiiy  and  the  location  thereof."  And  although  none  of  the 
attachment  proceedings  were  offered  in  evidence,  it  does  ap- 
pear affirmatively  that  aaid  machines  were  levied  upon  and 
sold  as  personal  property,  and  that  they  were  purchased  by 
tl^  plaintiff,  Q.  £L  MeFadden,  as  such;  that  no  deed  was  ese* 
cutsd  to  said  MeFadden  therefor,  and  that  possession  was 
never  delivered  to  him  of  said  property,  but  on  the  contrary, 
that  jaid  spike  machines  were  Levied  upon  on  the  thirteenth 
day  of  May,  1882,  under  the  attachment  sued  ont  by  said 
MeFadden,  bat  that  the  Andrew  Kkiman  Steel  and  Iron  Com- 
pany letained  possession  ef  the  same,  and  placed  tbem  in  said 
rolling  mill,  upen  the  foundation  prepared  for  them,  and  con* 
nected  them  with  the  other  machinery  in  aaid  rolling  mill  by 
bella,  and  proceeded  to  manufaetuie  railroad  epiims;  and  that 
idthongh  they  were  sold  under  an  order  made  in  eaid  attach* 
ment  auit  on  the  twelfth  day  of  March,  1884^  and  pnrchased 
by  Mid  MeFadden  as  personal  property,  they  were  allowed  te 
mmain  in  eaid  rolling  mill  in  the  possessien  of  aaid  stoel  end 
iron  oompany,  and  t^at  tiiey  ee  jeniained  until  the  twenty* 
sixth  day  of  April,  1886,  when  the  eame  were  sold  (bo  /.  D. 
Weeke  nnder  the  decree  en fefoing  said  trust  deed,  and  that 
they  weie  yet  in  the  roUiag  miU  «t  the  time  eaid  action  e/ 
dslMoe  was  institated  <m  the  Idurty-first  dsy  of  Aeguet,  1889. 

This  we  must  regard  as  a  long  acquiescence  on  the  part  of 
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said  MoFadden  In  the  action  of  said  company  in  taking  and 
retaining  the  possession  of  said  property,  and  even  if  it  eoald 
have  been  properly  regarded  as  personal  property,  said  Mo- 
Fadden, by  consenting  to  the  same  remaining  in  possessioQ 
of  said  company  for  such  a  length  of  time,  thereby  released 
his  lien. 

This  property,  however,  at  the  time  of  the  levy  of  said  at^ 
tachment  was  clearly  a  part  of  the  realty.  In  the  case  of 
Pation  v.  Moore,  16  W.  Va.  428,  87  Am.  Rep.  789,  points  1 
and  2  of  syQa&tM,  this  court  held, — 

''I.  The  true  rule  in  determining  what  are  fiztares  in  a 
manufacturing  establishment,  where  the  land  and  bnildings 
are  owned  by  the  manufacturer,  is  that  where  the  machinery 
is  permanent  in  its  character,  and  essential  to  the  purpose  fiv 
which  the  building  is  occupied,  it  must  be  regarded  as  realty, 
and  pass  with  the  building,  and  whatever  is  essential  to  the 
purposes  for  which  the  building  is  used  will  be  considered  as 
a  fixture,  although  the  connection  between  them  be  such  that 
it  may  be  severed  without  physical  or  lasting  injury  to  either. 

*'  2.  If  an  engine  and  boiler  have  been  bought  by  the  owner 
of  a  mill,  and  hauled  upon  his  grounds  into  the  mill  yard, 
with  the  bona  fide  intention  of  attaching  them  to  the  mill,  al- 
though not  yet  actually  attached  thereto,  and  they  are  neces- 
sary for  the  purposes  for  which  they  are  to  be  used,  they  must 
be  regarded  as  a  part  of  the  realty,  and  not  liable  to  the  levy 
of  an  execution  as  personal  property.** 

The  rule  laid  down  by  the  court  of  appeals  of  Virginia  is 
found  in  the  case  of  Oreen  v.  PhiUipe,  26  Oratt  762,  21  Am. 
Rep.  823,  where  it  was  held:  ^'The  true  rule  of  determining 
what  are  fixtures  in  a  manufacturing  establishment,  where 
the  land  and  buildings  are  owned  by  the  manufacturer  is, 
that  where  the  machinery  is  permanent  in  its  character  and 
essential  to  the  purposes  for  which  the  building  is  occapied, 
it  must  be  regarded  as  realty,  and  passes  with  the  building; 
and  that  whatever  is  essential  to  the  purposes  for  which  the 
building  is  used  will  be  considered  as  a  fixture,  although  the 
connection  between  them  be  such  that  it  may  be  severed  with- 
out physical  or  lasting  injury  to  either." 

In  that  case  executions  had  been  levied  upon  certidn  msr 
chinery  belonging  to  the  Harrisonburg  Lumber  and  Merchan* 
diss  Company,  to  wit,  upon  a  steam-engine,  which  drove  the 
machinery;  also  upon  a  molding  machine  and  two  planing 
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machines;  and  they  were  held  in  an  injiinctlon  suit  to  re- 
Btrain  the  sale  to  be  part  of  the  realty. 

In  Ewell  on  Fixtures,  p.  19,  the  author  says:  ^  Salt  pans 
have  been  held  to  pass  with  the  realty  and  to  belong  to  the 
inheritance  because  adapted  and  designed  for  and  incident  to 
an  establishment  for  the  manufacture  of  salt  The  principle 
18  that  certain  things,  personal  in  their  nature,  when  fitted 
and  prepared  to  be  used  with  real  estate,  change  their  char* 
acter,  and  appertain  to  the  realty  as  an  incident  or  accessory 
to  its  principal.  Upon  this  ground  we  are  satisfied  that  the 
claim  in  question,  -being  in  the  mill  at  the  time  and  essential 
to  its  beneficial  enjoyment,  passed  by  the  deed  of  the  defend* 
ant  to  Asa  Redington,  under  whom  the  plaintifiiB  claim  inde- 
pendent of  any  reference  as  to  usage.'' 

The  principal  last  above  laid  down  in  said  case  was  ap* 
proved  in  Vo(Mrhi$  y.  Freeman,  2  Watts.  &  S.  116,  37  Am.  Dec. 
490.  This  was  a  case  of  a  sale  under  hvari  facias  on  a  mort- 
gage of  '^  a  lot  or  piece  of  ground  with  one  iron  rolling-mill 
establishment  situate  thereon,  with  the  buildings,  apparatus, 
steam-engine,  etc.,  attached  to  said  establishment;  and  the 
question  arose  between  the  vendee  under  said  sale  and  subse- 
quent execution  vendee  under  a  judgment  against  a  former 
owner  of  the  mill  of  the  articles  in  question  as  chattels,  which 
were  iron  rolls  of  different  shapes  and  sisses,  part  of  the  ma- 
chinery of  said  rolling  mill,  part  of  which  were  duplicates, 
but  were  necessary  and  proper  for  an  emergency  to  replace 
broken  ones,  and  all  of  which  had  at  one  time  or  another 
been  in  actual  use  in  said  mill  —  the  question  was  simply 
whether  such  rolls  wore  real  or  personal  property,  and  it  was 
held  that  the  rolls  in  question  passed  as  part  of  the  freehold; 
but  even  if  they  had  not  passed,  they  could  not  have  been 
sold  as  chattels  on  levari  faciae J' 

Now,  in  the  case  under  consideration  the  plaintiff's  right  to 
the  possession  of  the  spike  machines  rested  solely  upon  the 
question,  whether  or  not  under  said  attachment  sale  he  be- 
came the  owner  of  the  same,  for  the  reason  that  he  asserted 
no  other  claim  to  the  possession  than  that  which  follows  as  a 
consequence  from  the  ownership;  and  in  order  that  he  should 
ancceed  in  the  case,  it  was  incumbent  on  him  to  show  that  by 
reason  of  said  attachment  proceedings  and  the  sale  thereunder 
he  acquired  the  ownership  of  said  machines.  These  machines, 
under  the  authorities  we  have  cited,  must  be  considered  to 
have  been  a  part  of  the  realty  at  the  time  of  the  levy  of  said 
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aiUehnient;  and  befbua  tbej  OMild  bAve  been  eold  mider  said 
attachment  there  must  have  been  a  ppo{)er  leyf  on  the  same. 

SeetioD  7,  chapter  151,  of  the  oode  of  1649  reads  ae  fcUows: 
**  Ererj  aueh  attachment  (except  where  it  ia  sued  eot  ape- 
eiallj  against  specified  propertjr)  may  be  levied  upon  anj  oa- 
tate,  real  or  peramal,  of  the  defendanti  or  ao  noeh  thereof  as 
18  sufficient  to  pay  the  amount  fsr  whieh  it  issues.  It  shall 
be  sofficieQily  levied  ia  every  ease  by  a  service  of  a  oopy  of 
ouch  aUacfament  on  such  persone  as  may  be  desigBAtod  by 
the  plaintiff  in  writing,  or  be  known  to  the  offieer,  lo  be  in 
possesrioB  of  eflects,  or  be  indebted  io  the  defendant,  and 
as  io  real  estate,  by  such  estate  being  mentioned  and  described 
by  indorsement  on  such  attachment.'' 

And  in  a  proceeding  under  that  statute  it  was  held,  in  the 
ease  of  Clark  v.  W^ord,  12  Gratt  440,  point  4  of  mflabm,  *the 
indonsement  on  the  process  of  attachment  not  menticninc  or 
describing  real  estate,  the  attachment  does  not  operate  upon 
any  eucb  estate." 

The  statute  which  was  in  force  si  the  time  said  atlaofameBt 
was  sued  out  and  levied  by  the  plaintiff,  McFadden,  on  asad 
oaachines  provides:  ^  If  the  same^'  {meaning  the  attachment) 
''be  levied  upon  real  estate,  it  shall  be  suffioaentiy  eerved  fay 
an  indomement  thereon,  or  upon  a  paper  axmezod  thereto, 
•tating,  as  near  as  may  be,  the  quantity,  or  the  supposed 
quantity,  and  the  location  thereof";  and  as  we  have  aeen  in 
the  case  of  €lark  v.  Wordy  12  QratL  440,  under  a  ststute  ainoet 
tdentical  in  its  provisiona,  the  indorsement  on  the  attachment 
not  mentioning  or  describing  the  real  oatate  does  not  operate 
opon  such  estate. 

It  ia  not  even  pretended  in  this  oase  that  the  attachaaent 
was  indorsed  as  required  by  statu  te  to  constitute  a  lien  upon 
real  estate,  but  on  the  contrary^  it  appears  affirmativeiy  by  the 
testimony  of  the  plaintiff  himaelf  that  the  apike  machines  in 
oontroversy  were  levied  on  and  sold  as  personalty.  StepbeaflTs 
Pleading,  p.  15,  sajns:  "  The  action  of  detinue  lies  when  a 
party  daime  the  specific  recovery  of  fpoda  and  ohatteis  or 
deeds  and  writings  detained  ftom  him."  The  action  doea  not 
lie  ior  the  recovnry  of  real  estate,  and  in  order  that  the  plain- 
tiff should  recover  in  iim  case  it  was  not  only  noceasary  that 
hs  should  show  that  he  was  entiUed  to  the  possoesion  of  the 
property  claimed  in  his  declaration,  bat  also  that  said  prop- 
erty ia  personalty,  or  goods  and  chattels,  as  thonon  described; 
hnt  as  we  havw  seen  from  the  authorides  above  rfiwrnd  ia. 
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said  machineB  must  [be]  regarded  as  a  part  of  the  realty,  and 
the  action  of  detinue  would  not  lie  for  their  recovery. 

The  plain trff  asked  the  court  to  give  the  jury  the  following 
instruction:  ^'  The  court  instructa  the  jury  that  if  they  find  from 
the  evidence  that  the  two  railroad  spike  machines  mentioned 
in  plaintiff's  declaration  were  at  the  time  this  suit  was  brought 
the  property  of  the  plaintiff,  and  that  he  was  entitled  to  the 
possession  of  the  same  when  this  suit  was  brought,  and  that 
the  defendant,  James  Crawford,  took  possetssion  of  said  ma- 
chinea^  and  waa  in  possession  thereof  when  this  suit  was 
faroaght,  against  the  consenl  of  the  plaintiff,  then  he  unlaw* 
fally  detained  the  same,  and  you  ebould  find  for  the  plaintiff." 
To  the  giving  of  said  instruction  the  defendant,  by  his  at- 
tomeyai  objected,  which  objection  waa  overruled,  and  the  court 
gave  said  instruction  to  the  jury,  and  the  defendant  excepted, 
and  this  action  of  the  court  is  assigned  aa  error. 

I  think  said  exception  was  well  taken  for  the  reason  that 
it  was  calculated  to  mislead  the  jury  as  to  the  law  of  the  case. 
The  evidence  showing  that  the  machines,  when  levied  upon, 
were  part  of  the  realty,  it  was  improper  to  instruct  them  that 
the  plaintiff  was  entitled  to  a  verdict  for  them  in  an  action  of 
detinue;  but  I  am  of  opinion  that  the  court  committed  no 
error  in  refusing  the  following  instruction,  asked  for  by  the 
defendant,  and  which  is  assigned  as  error: — 

'*  The  jury  are  instructed  that  if  they  find  from  the  evidence 
that  the  spike  machines  in  question  were  subject  to  the  lien 
of  an  attachment  of  the  plaintiff  in  the  year  1882,  as  personal 
property,  and  that  after  said  lien  attached,  the  spike  machines 
were  placed  upon  a  foundation  prepared  for  them  in  the  An- 
drew Kloman  Steel  and  Iron  Company's  mill  by  such  com- 
pany, and  were  attached  to  the  machinery  of  the  mill,  and 
used  by  the  company  in  the  manufacture  of  railroad  spikes^ 
and  that  said  machines  remained  in  said  mill  until  Septem^ 
ber,  1889,  without  demand  being  made  for  them  by  the  plain-^ 
tiff,  and  that  the  defendant,  James  Crawford,  while  acting  for 
the  owners  of  said  rolling  mill,  attempted  to  remove  said  ma« 
chines  in  September,  1889,  and  that  the  first  demand  waa 
then  made  for  said  machines  by  the  plaintiff,  you  must  find 
for  the  defendant"  —  because  it  describes  said  machines  as 
personal  property,''  and  the  instruction  speaks  of  the  lien 
attaching,  when  the  evidence  in  the  cause  shows  that  they 
were  a  part  of  the  realty,  and  for  that  reason  the  instruction 
would  have  a  tendency  to  mislead  the  jury. 
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The  ootirti  howeyer,  oommitted  an  error  in  reftuing  to  set 
aside  the  yerdioti  and  grant  the  defendant  a  new  trial,  for  the 
reasons  before  stated.  The  oonrt  erred  in  fixing  the  damages 
at  thirty  dollars  for  reasons  stated  by  this  court  in  the  case  of 
Unfried  v.  Baltimore  etc.  R.  R.  Co.,  84  W.  Va.  26a 

For  the  reasons  before  stated  the  judgment  complidned  of 
is  reversed,  the  yerdict  set  aside,  and  a  new  trial  is  awarded 
the  defendant 

Reversed.    Remanded.     ^^^ 

Vamun — MAOHnmiT,  wnir  Biooiciss  8m  extended  nets  to  Piervey* 
Otorge^  11  Am.  Rep.  S14;  JKoMetib  €ie.  Mku  Ox  ▼.  Iowa  Oulek  Mim.  Co.,  15 
CoL  »;  S2  Am«  St.  Bep.  S73»  end  notei  Vatt  t.  W^Mwer.  132  Pku  Si.  363; 
19  Am.  St  Rep.  608.  and  note;  Tgmm  v.  Pod,  108  N.  T.  217;  2  Am.  St. 
Rep.  409,  and  note;  DmUe^  r.  ffurU,  87  Md.  44;  1  Am.  St.  Rep.  868^  end 
Mte;  Vom-hk  v.  iWemoM.  2  Watte  k  8.  116;  87  Am.  Deo.  490,  and  notsi 

Rtpuvnr  won  tbs  RioovntT  ov  Wtrmm  will  not  lie:  Qrt9$om  r.  AML 
17  John.  116}  8  Am.  Dee.  87S. 
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aotion  by  holder,  amount  recoverable,  726,  727. 

aotion  by  holder  for  conversion  of,  726. 

action  by  holder  for  possession  of  property,  726. 

action  by  holder  to  enforce,  726. 

aotion  by  holder  upon  several  choses  held  as  collateral,  7S7* 
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OOLLATMRAL  SiouRirtBa,  aotion  apon  principal  deH  takng  «l  eoOmftflnl 

dcMs  not  intpend  right  of,  727. 
agrttemont  not  to  tae  on  the  principal  del>t»  727« 
all  obligations  between  pledgor  and  pledgee  may  b«  lecared  bj,  717* 
aisignor  of,  has  no  right  of  control  over,  714. 
aarigaof  oT,  hm  tm  pois«  to  idrbid  pi^aent  or  tD  attaab  madSHoam 

tfaerato^  714. 
anthority  of  holder  to  collect  by  toit  or  otherwise^  726w 
bonajlde  purchaaer  of,  who  ia,  712,  7IS. 
cannot  be  retained  to  seoore  debts  for  which  they  were  oot  pledgodt 

717. 
care  which  holder  of  mast  exercise,  720. 
dbocee.  in  aotien,  remedies  of  holder  of.  78S. 
ehoses  in  action,  sale  of,  by  holder  prohibited,  7S8i. 
ohoses  in  action,  sale  of,  whether  will  b«  direetad  Uy  %omit  TSU 
oomfcomiai,  hiolder  of»  haa  no  rigbt  ta  make,  726^ 
consideration,  defense  of  want  of,  when  may  not  hm  aaeartad^  719L 
OQiiT«nioB«.  meaaore. of  damages  lor,  725. 

conversion  by  holder  of  by  loss  or  misappropriation  ci,  pcopar^,  7iiw 
oonversion  by  holder  o£  by  refusal  to  dakiyar  eollataral»  724. 
oonyersion  by  holder  o£  by  wla  o^  to  himself,  725. 
«tnTeaioiB.by  boldar  af  by  sal»  withant  anthoiity^  72& 
oonversion  by  holdet  ef  by  tcanafex  al  atocka  whava  haldar  ba*  albwi 

d  equal  valiie»  724. 
conversion  by  hokler  of  by  traaaf  et  withoat  anthoiityp  7SA»  78fl^ 
•CATacsian  by  ki»ldar  af,  w-han  gailty  al,  724^ 
creditors  of  pledgee  cannot  control,  715. 
definition  of,  711. 

diligence  aonoted  ai  haldar  afp  72(k 
dnty  of  holder  to  exercise  ordinacy  diligeBoa^  IVL 
dnty  of  holder  to  take  measures  to  save  property  from  loMt  718L 
foredosttre,  advantages  of  proceeding  by,  7!S9. 
foreoloaare,  pledgee's  remedy  by,  729. 
holder  aoqairing  after  &honor,  712. 
holder  of,  cannot  acquire  prescriptive  titfe  to,  7I& 
holder  of»  duties  of»  718« 

holder  of,  duty  of  after  payment  of  principal  debli  72QL 
holder  of,  duty  of,  diligence  exacted  o^  720. 
bolder  d,  duty  of,  is  not  measured  by  the  mode  he  takes  eara  of  Ui 

own  property,  721. 
holder  of,  duty  of»  not  to  let  principal  debt  outlaw,  719. 
holder  of,  duty  of,  to  demand  payment  and  give  notice  of  dishonoTa  719L 

720. 
holder  of,  dnty  of,  to  foreclose  liens,.  719. 

bolder  of,  dnty  of,  to  issue  execution  upon  and  Co  collect  Jn^gnMul^  TIlL 
holder  of,  dnty  of,  to  keep  lien  of  judgment  aKve,  718. 
holder  of,  duty  of,  to  safely  keep  collateral  securities,  720L 
holder  of,  duty  of,  to  sell  property  apon  defkult,  721. 
holder  of,  is  protected  as  a  purchaser,  712. 
holder  of,  liability  of,  for  loss  through  his  negligence^  7ML 
holder  of,  liability  of,  for  negfi^ence,  719. 
bolder  of,  liability  of,  for  not  suing  npon  ooflatarali  THl 
bolder  of,  may  aoqunv  pledgor's  title,  716b 


MMulad  by  the  tnie  owner,  712. 
holdor  of,  notioo  to  pat  on  ioqmrj  rtwrpoothig  U^  Jl% 
holder  of,  payment  mint  be  made  to,  714 
holder  of,  rigirt  o(  to  wb«t  extent  rartrioted,  714 
holder  o^  right  to  dominioa  orer,  714 
holder  of  etocke  ai^  rigbti  of,  719. 
holder  of,  to  what  extent  treated  ae  an  owner,  714 
holder  of,  when  may  aseert  onfy  eo  ftur  ae  reqidred  fcr  Id*  Moari^,  714 
faidoreer  or  snrety,  aotion  agsmtt;  ngbt  of  ie  not  eupeBded  bgr  tifcing 

oolUteral,  728. 
Jndgment  reeorered  upon  oofiateral  doea  no!  aflbot  rlghi  «f 

prineipal  debt^  727. 
Judgment  open  principal  debt  ir  aeonrad  by,  717* 
liability  of  holder  for  mtsappropriatton,  794 
Uability  of  holder  for  ndstteing  pmperty,  723^  7S4 
liability  of  holder  for  negligence  in  not  selling  property,  721, 
liability  of  holder  for  not  returning  ooUaieral  aftev  pi^Fmeat  ai  dab^ 

724 
BabOity  of  holder  far  prooeeda  reaKaed,  724 
liability  of  holder  for  suffering  injnry  to  preper^  fiFWB  dianse^  724 
HabOf^el  holder  for  enrploa  in  hia  haada  after  proMipal  dehibaa  been 

satisfied,  724 
Habnity  of  hoMer  of  atooks  for  asaesaraettiv  and  nnpaid  mbM^tMooa, 

723. 
fiability  of  holder  where  eeonritles  are  stolen,  721« 
loss  of,  lUbility  of  holder  for,  720,  721. 
meaanre  of  damages  for  ecmvertmg  chosee  fn  action,  72& 
measnre  of  damages  for  vnatrtborieed  compromise^  794 
measnre  of  damages  for  nitlawfal  sale,  725* 

measure  of  damages  for  unTawful  sarrender  of  ^losea  in  aotion,  728^  724 
notice  by  which  holder  is  affected,  712. 
notice  of  sale,  how  nrast  be  giren  and  whetiier  majy  ha  eKoase^  79Ql 

731. 
notice  of  sale,  when  deemed  waired,  791. 
offsets  arising  from  misappropriation  or  n^igenoa  in  respect  ta|  787- 

729. 
oflBMts,  how  far  may  be  asserted,  714 
parol  eridenoe  to  rary  written  contract  respecting,  717* 
payments  made  to  assignor  are  inoperative,  714 
pre-existmg  debts,  taking  as  security  for,  713* 
preenoiption  as  to  purpose  of  giving,  717. 

proceeds  of  must  be  appKed  to  debt  for  whidi  thej  are  pledged^  717* 
purposes  for  which  may  be  held,  716^  717. 
rsmedy  hy  foreclosure,  729. 
remedy  of  holder  by  sales,  730. 
remedy  of  holder  by  suit  on  the  principal  debti  727. 
rsmedy  of  bolder  of  choses  in  action,  728. 
remedies  of  holder  against  third  person,  726. 
renewals  of  principal  debt,  when  secared  by,  717. 
lele  of  choses  in  action  constituting  public  secnritiee  or  paper  not  ool- 

TeetiUe  by  suit,  728,  729. 
lele  of  ehosee  in  action,  express  authority  for  is  neeeesary,  7231 
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OwumMAX,  SwovKvnwB,  lale  of  propeiij,  degrM  of  otra  wmd  itHUgtmm  l»fti 

•z«roiMd  reapaefeiiig,  721. 
■d«  of  properiy,  liability  of  holdor  for,  729. 
■ale  of  property  to  pledgeo  himialf,  oSbct  of*  TSSb 
mJo  of  property,  whether  pledgor  may  require  to  be  niad%  7SL 
■ales  by  holder,  when  inralid,  790. 
■alee  by  holder,  oontraote  fixing  time  and  mode  o(  71QL 
■alea  by  holder  of,  when  anthoriied,  790. 
■alei^  implied  power  of  holder  to  make^  730L 
■alea»  notiee  of  may  be  diepensed  with,  790l 
■alee,  notioe  of  mnit  be  giren  the  pledgor,  730. 
■aiee^  notioe  of,  impoeaibility  of  giving,  whether  exonese^  7SL 
■alee,  notioe  of  to  the  pnblio,  whether  required,  730. 
■alee  to  pledgee  himaelf,  oontract  may  aathorina^  731. 
■alee  withont  authority,  ratification  of,  731. 
■alee  withont  authority,  right  to  diaaffirm  most  be  promptly  oxeroiee^ 

731. 
■eeret  defeoti  in  title,  71& 
■OTeral  obligattone  may  be  eeoured  by,  717. 
■tatnte  of  limitations  against  priuoipal  debt  does  not  affsoi  right  to  ■■■ 

on  the  collateral,  71fi. 
•tatnte  of  limitatione  against  principal  debt^  whether  enspeaded  by, 

710. 
■tatnte  of  limitations  running  against  principal  debt^  eifeot  ol^  71flb 
stocks  in  oorporatious,  rights  of  holders  o(  71ft» 
stooks  in  oorporatious,  who  may  Tote,  71&* 
■locks,  lUbility  of  holder  of,  723. 
■ait  on  coUateral,  liability  for  not  instituting,  720. 
Mueties,  oreditor's  right  to  collateral  taken  by,  728L 
■areties,  release  of  collateral  releases,  728. 
■ureties,  right  of  where  collateral  is  taken,  728, 
taken  to  secure  pre-existing  debt,  712,  713. 
title  of  holder,  to  what  extent  subjeot  to  attack,  711. 
usual  subjeots  of,  711. 

wairer  by  debtor  of  notice  to  redeem  and  of  sale^  73L 
warehouse  receipts,  rights  of  holder  of,  715. 
OoJivuoT  OF  Laws,  contracts  ralid  where  made  are  valid  dsewhere^  4BKL 
oontraote,  validity  of,  by  what  laws  controlled,  450. 
eoatraots,  validity  of,  when  to  be  determined  by  the  laws  of  the  plteo 

where  they  are  to  be  performed,  450. 
foreign  laws,  when  may  be  considered  for  the  purpose  of  determlniBg 

validity  of  a  oontract,  450. 
negotiable  instruments  by  what  law  controlled,  296. 
sales  invalid  where  made  will  not  be  enforced  elsewhere,  450. 
OovsTRUTiON  ov  THi  UNrrxD  States,  searohee  and  ■eixnrei^  proviaioiu  oe- 

ouing  immunity  against  unreasonable,  643. 
■■arohee  and  seisnres,  what  deemed  unreasonable,  646w 
■tatss  are  not  affected  by  provisions  agaiost  compelling  persons  to  kt^ 

tifjr  against  themselves,  644. 
witnesses,  books  and  papers  of  may  not  be  ssised  to  be  used  in  evidenesi 

against  themselves,  644. 
witnesses,  oompelling  to  produce  books  and  papers  to  be  mod  agolMl 

themselvee  in  a  criminal  proeeoution»  643b 
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OMmnTunav  ov  thb  JJvmD  SvATiOy  witoenei^  profidoni  daelariag  tinl 

they  shall  nol  b«  required  to  testify  Against  themselTes^  64S. 
OoinRAUtB,  oarelessness  in  ezeoating  does  not  entitlo  pariiy  to  nlitf  te 

equity  from,  885-388. 

OOMTHAOTS  III  RCRBAINT  OV  TrAD%  whoo  TsUd,  801. 

OoHYXTANon,  oonditions  and   reserrations  in,  repagnaat  to  Um  ostato 
granted,  830. 

oonditions  suUsequent,  effeot  and  validity  of,  668» 

oonditions  subsequeut,  re-entry  for  breach  of^  whether  neoessary*  U8L 

lost,  replacing  in  equity, '690. 

to  or  by  a  fictitious  name,  539. 

Tolontary,  cannot  be  reformed  for  mistake  at  a  suit  of  the  grantaOk  1S8L 

▼oluntary,  to  what  extent  upheld,  139. 
OmtMTAtiom  BT  QaiTCLAiM,  effect  of,  614. 
C6RP0BATI0NS,  stocks,  holder  of,  ss  collateral,  liability  of,  788. 

stocks,  transfer  of,  as  collateral,  rights  of  transferee,  715. 

stocks,  transfer  of,  as  collateral,  who  may  vote,  715. 

fnbecriptton  to  stock  of,  acceptance  of,  after  the  oorporatioa  !■  formed, 
i36. 

sabseription  to  stock  of  oontemplated,  when  enforoeabloi  486w 
OoTXHAMTS,  restrictive,  when  will  not  be  enforced,  482. 
CtaniiAL  Law,  jurisdiction  of  orimes  oommitted  in  aaothor  italo  or  oova* 
try,  841. 

DAKAon,  exemplary,  for  carrying  passengers  beyond  their  place  of  destin** 
tion,  80.  • 

exemplary,  for  gross  negligenoe  or  disregard  for  pnblio  safety,  85. 

for  breach  of  contract  includes  whatever  is  a  certain  rosnll  of  smell 
breach,  655. 

for  breach  of  contract  to  pay  taxes  on  land,  655. 

which  injOred  persons  may  avoid,  655. 
Okhit,  aotion  by  vendee  against  purchaser  for,  441» 
Vmwamov  of  ''check,*'  476. 

of  ''collateral  securities,"  711. 

of  "debt,"  146. 

of  "desertion,"  162. 

of  "forgery,"  361. 

of  "negligence  and  ordinary  eare^**  858. 
DiTOBOB,  desertion  sufficient  to  justify  granting  of;  169^  161i 
DocM^  killing  of,  when  justifiable,  515. 
DoBBBB,  payment,  when  deemed  to  be  made  under,  687* 

CuHTnoiTB,  legislative  power  to  regulate,  66. 
Cquttt,  relief,  carelessness  as  a  bar  to,  384. 

relief,  carelesssness  in  not  reading  writing  will  not  entitle  party  lo^ 

385-387. 
relief,  oarelessness  when  not  a  ground  for,  384. 
roUef  from  writing  on  the  ground  that  party  did  not  know  iti  contents 

886. 
relief,  misrepresentation  of  contents  of  writing  when  ontltlet  pMrty 

signing  to,  385,  386. 
relief,  representations  constituting  mere  matters  of  opinion,  885. 
BnDiHOB,  books  and  papers,  production  of,  when  will  not  bo  oompeUod^ 
644-^48. 
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ct  parol  agiewiit  a«  an  fa^aMownt  to  or  cmtMstMuk  for 
coatracta,  441. 

telegrams,  prodaoSieD  of  wtieB  inHf  be  oompeHed;  MBL 
BBBonDsi^  esemptiow  ef  wagee^  wfco'  entitled  to^  S8SL 
EauKnrnoN  Salbs,  en  moMm^  when  will  be  Tacated,  8181 

vacating  for  Isade^vaof  of  priee^  218. 

TObobet,  definition  of,  361. 

indictment  for,  snflBoienoy  of,  683* 

wJMpeilling  c<  nuno  isteadod  to  W  fbtfrf,  88L 
FftAVO^  mierepreaentation  aa  to  nattece  of naUy  witkia  tho 
both  partiei,  884^  888. 

HiBiAg  CoRTiTB,  error  in  judgment  of  conrt  cannot  be  reriewed  by. 
HOMBSTBAO,  partially  used  for  bnaineas  parpoeea,  293. 
HvaBAMD  AND  Wm^  conveyancea  from  one  to  the  other  in  pijBiOQft  of 
debts,  298L 


iBDiom BSf ,  Joiador  of  diotiael  defeoeeo  is,  602. 
iBaoLYBNT  Laws,  pteforeooea,  right  of  debtor  to  make,  446L 

pnferoBeo%  traaefore  whieh  are  aot^  446. 

reasonable  came  to  beUeve  debtor  insolvent^  when  snfiieieiit  ofHdenet  ^ 
446. 
Imsvbabob,  accepting  policy  without  reading  it,  386. 

aaaignee  of  *poUey»  how  affected  by  aota  of  liia  aiwlgnor,  606L 

aasignee  of  policy,  rights  of,  506. 

levy  of  process  upon  subject  of,  when  avoids,  768. 

title,  failure  of  the  aaenred  to  disclose  the  ttna  charaeter  o^  608L 


JvDOMBNTa,  foreclosing  junior  mortgage,  when  bars  senior,  278. 

of  justices  of  the  peace,  conchisfreness  o(  266. 

of  other  states,  conclusiveness  of,  213. 

persons  not  in  being,  when  bound  by,  TOO. 
JvBiaDicnoN,  of  crimes  committed  in  another  state  or  ooantij,  8<L 

over  non-residents  of  the  state,  639. 
JuBT  Teial,  right  of  court  to  direct  verdict,  213b 


IjI0BN8ebs,  going  upoa.  pionisaa  hm  bawiiese  of  their 

risks,  468. 
going  upon  premises  to  attend  a  wakor  ^88^ 
guests  of  owner  of  the  premises,  468. 
real  estate,  owner  of,  is  not  liable  for  injoriea  received  by»  from  anaale 

condition  of  the  premises,  468-471. 
visiting  premises  as  guests  of  tenant,  468. 
Lost  Wbitinos,  replacement  of,  in  e<^uity,  699,  700. 


Mabxbk  AMD  Abbvaht,  Machiaery,  duty  of  master  to  funriah  mI< 

rules,  injuries  received  by  servants  while  violating,  38^ 
vic^^prinoipala,  who  aoe,  680l 
HiwioiPAL  Corporations,  general  powers  of,  623. 

ordinance  iiauttug  rata  of  speed  of  railway  traiam^  828L 

oidiaanes^  asgligesice  coaaiefting'  of  violating;  624. 

penaltiee  imposed  by  in  excess  of  those  preacribed  by  ftalo  la«%  48^- 
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•ontribntory,  when  does  not  bar  recovery,  893. 

miuicip&l  fNKlinuieei»  BaBoempUuM*  wiih,  wbeo  k,  SM. 

of  oleotrio  oorporaftMati  a  lsa?M|g  wires  uugHardud,  3fi6b 

ol  parent^  when  not  ohargeabU  agauMt  eluld,  604. 

presniDptieB  k  «0ua«tb  96i. 
Hbootzablb  InstbumvniBi  oollectifn  foef,  «tipalatioB  for»  wh«llMr  dMAroyi 

negotiability,  802. 
NvoAMOBS,  nndtairj^k  bnwnwieMt  wbeo  are  not»  €%L 

pABTmoir,  fature  contingent  interest,  whether  may  be  affected  by  rait  for, 
780,  781. 

Judgment  in,  effect  of,  779. 

persons  not  in  l>eing,  effect  of  judgment  against,  779,  780. 

remainders  and  reversions,  division  of  the  estates  held  in  conid  not  be 
compelled  at  the  common  law,  778. 

remaindermen  and  reversioners,  partition  against  cannot  be  compelled 
by  tenant  for  life  or  years,  778. 

mnaindcrmen  and  reversioners,  statntes  allowing  compalsory  partition 
of  interests  of,  779. 

■oit  Tor  can  l>e  maintained  only  by  persons  having  present  right  of  pos* 
session,  780. 

tenant  for  life  cannot  maintain  suit  for  against  reversioner  or  remain- 
derman, 779. 

tenant  in  fee  of  nndivided  interest  cannot  maintain  suit  against  remain- 
derman, 779. 

tenants  in  possession  can  compel  division  of  their  particular  estates  only^ 
778. 
pATmsiT,  under  duress,  what  is,  587. 
PowsRS,  personal,  what  are,  390. 
^BLiQ  Ovnonta,  <le/aeto,  lia%ility  of  to  offitser  de  fvre  for  «abry,  '2161 

personal  liability  of  upon  contracts,  434. 

vacating  o£Sce  by  removal  from  tovm  or  oounty,  SS9L 
^ntoBJBBB,  hmiafidef  wfio  fieemed  to  be,  712. 

taking  property  in  payment  of  pre-existing  debt,  712. 

Railway  OoBvaitATZON^  ooadacters,  powers  and  duties  of  in  praiorving 

flrdsr,  92. 
erosstngs,  duty  to  travellers  at,  547. 
daaage%  exemfJary,  lor  assault  upon  passenger,  99,  100. 
iaspectioQ  of  case  of  other  corporations  in  use  by«  duty  of,  429. 
iato^*^*^  and  guarreUome  passenger  should  not  be  permitted  to  ride 

with  other  passengers,  93. 
passengers,  i^ainst  whoa  must  protect,  90. 
passengers,  aerest  ol  by  servants,  when  not  answerable  for^  lOOl 
pasa^gen^  assault  upon  by  servant^  liability  foe;  95,  9tf,  99,  lOOl 
passengers,  assault  npon  when  not  liable  foi^  95. 
passengers,  esne  to  be  exorcised  in  guarding  and  maintaining  ordor 

oaMmg.9a 
passengers,  carrying  past  their  stations,  80. 
passengers,  causing  assault  npon  themselves  h/f  their  impropar  ooBdoolb 

101. 
fiiBi^nr»  datias  to,  90. 
passengers,  duties  to  protect,  English  decisions  aonceming,  9Mb 
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Railway  OoRYOEAnom,  pawengw^  dnfy  of  to  proteol  from 
lamilt,  90. 
pHsengen»  dnfcy  of  to  proTido  moMU  of  proteotbig^  91«  t9t 
pMsengen,  ejectiog  with  nndno  foroe^  l^l»lity  lor,  M. 
pMiengen,  female,  daty  of  to  proteot,  101. 
paeoengeri,  female,  immodest  ooDdnct  of  oervaati  toward^  101« 
paaaengen,  liability  for  negleot  of  dntiea  to,  OOl 
paosengen,  liability  of  for  not  proteetmi^  92. 
paoseagera,  mob,  liability  to  paaaeager  injured  by,  9%  94. 
paaseugera  of  inferior  race,  daty  to  protect^  99. 
passengers  riding  in  second-olas^  oar,  duty  to  proteot,  98w 
passengers,  ticket,  daty  of  to  snrrender,  631. 
oenrants  and  employees,  liability  for  assaolts  by  upon  pssiioiif  ii^ 
sonrants  and  employees,  wanton  assaalt  by,  when  not  liablo  for»  M^  ML 
waters,  restraiuiug  flow  of,  liability  for,  178. 
Rafi,  indictment  for,  when  moat  allege  age  of  proeeontriz  or  hor  wuift  «l 

consent,  692. 
Rial  Bbtatb,  liability  of  owner  for  injnries  reoeiTed  by  porsoas  wte  avt 
mere  licensees,  468-472. 
Uoensees  entering  upon,  aosnmo  all  riaka  arising  from  daagoroas 

tion,  468-472. 
licensees  npon,  liability  of  owner  to  forinjnrieo  rooeived  froos 

condition  of  property,  869. 
trespassers  npon,  when  may  reooTor  for  injarieo  reoeiTod,  470-471L 
Rbleasb,  avoiding,  on  the  ground  that  parties  azoouting  did  not 

instrament,  385-387. 
Rbmairdkrmkh  avd  RBTBBaiOKBBfl,  oompolsory  partition  of  ostatos  o^  771* 

782. 
RoBBBBT,  indictment  for,  snffioienoy  of^  686. 

Balm,  for  illegal  purposes,  oases  holding  vendor  to  havo  partloipaAtd  i% 

456. 
for  illegal  pnrposes,  oolioiting  for,  454,  456. 
for  illegal  parpoaes^  in  whioh  the  Tondor  partioipatodp  malMa  fhm  mM 

Toid,  454. 
for  illegal  parposes,  participation  in  by  vendor,  45tb 
for  the  purpose  of  illegally  reoelling  in  the  same  stats^  4S& 
for  the  purpose  of  illegally  reselling,  knowledge  by  tho  rmnSm  «f  fhm 

intent  of  the  purchaser,  452. 
for  the  purpose  of  illegally  reselling,  knowledge  of  tbe  int«it  «f  tt» 

purchaser,  when  render  presumed  to  have  participated  in,  iBL 
having  in  view  the  violation  of  the  laws  of  another  atatt 

451. 
invalid  where  made,  will  not  be  enforoed  elsewhere^  460l 
knowledge  of  illegal  purpose,  efifoot  of  upon  vendor,  451. 
means  of  knowledge  being  equally  open  to  vendee  and 

former  must  exercise  reasonable  diligenoe,  884. 
of  articles  to  be  unlawfully  resold  in  another  state,  452. 
of  property  to  be  smuggled  into  another  state  or  oooatry»  4Sl» 
of  property  to  be  used  by  public  enemy,  453. 
of  property  to  be  used  in  a  gambling-house,  458b 
of  property  to  be  used  in  a  house  of  proatttutioil,  4UL 
vendor,  when  deemed  to  have  partidpatod  la  onlawfnl  fHfM9  il  iki 

purchaser,  452-454. 
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Saiai^  Willi  a  tI^w  o!  the  proper^  Mng  iMold  in  ▼ioUltai  of  ttt  Uw% 

of  another  itote,  464,  45S. 
BaamKOt  raiMli^  pari  owners  of,  powers  and  righte  of^  118. 
SFEomo  PcsiOMMAiiaE,  of  nni-laleral  oonlraote,  678w 
STATumy  adopted  from  another  state  or  ooantry,  oonstmolioa  o^  Mlb 
STATOTt  ov  LiiOTATioiifl,  pledgee,  when  not  aflSsoled  by,  710. 
finuum,  oonveyanoe  of  property  as  boonded  npon,  estops  grantor  from  dMf> 

ing  ezittenoe  of,  44L 
Stbjcr  Railway^  dnty  of  to  pissengeis  on  the  streets^  094. 

TBLnoRAiia^  prodnotion  of  as  eridenoe,  whan  will  be  oompelled,  648L 
TuASRAPH  OoEPOBATioxfl^  Stipulations  limiting   liability  lor 

798. 
Trotsr  by  mortgagee  of  ohattels,  488. 

lor  limbsr  ont  on  land,  when  maintainable  by  one  ont  of 
488. 

for  ore  mined  on  plaintiff's  land,  484. 
TEUsn^  ehange  in  lorm  of  tmst  fnnd  or  properly  doss  aol  4ifatl  M  of  flji 
tme  oharacter,  18S. 

fnnds,  deposit  of,  in  bank  with  other  moneys,  198. 

funds,  earmarks  are  no  longer  essential  to  establish  idtnliliy  M9  IflU 

funds,  identifieation  of,  127. 

fnnd%  identity  substantially  suffioient,  128. 

fnnds^  mingling  with  funds  of  a  oopartnership,  1S9. 

funds  or  property,  confusing  or  mingling  with  other  properly,  M^ 
1S8L 

lttnd%  right  of  omAii  que  irmd  to  pursue  and  reoorer,  188. 

funds  whioh  ean  no  longer  be  identified,  127. 

intermingling  of  trust  fnnds  and  property,  126t  128^  129. 

proceeds  of  tmst  ooming  into  the  hands  of  a  stranger,  128b 

proceeds  of  tmst  property  remain  impoeed  with  the  tms^  188* 

▼npoB  A]n>  Tnmsi,  resale  by  vendor  to  oolleot  purchase  pries^  TlSb 

Wills,  issue»  who  included  in,  788. 

WimiSRS,  books  and  papers,  when  not  required  to  produos^  848"84i. 
prlrilege  of  exemption  from  senrioe  of  procem,  778* 
when  not  required  to  furnish  oridenos  agaiail  tkeanslTas  is 
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ABANDONMENT. 
8m  Mabbxaob  Alio  Divoccn^  IL 

ABATBMSNT. 
See  MvNioirikL  Co&foaatiok8»  16^  17. 

ACCBPTANCK 
See  BAifKfl^  1|  Chbcks;  Nbootiablb  IsnRVUvnn^  IL 

AOCi;SSARIBa 

I.  OBP«mu<nr  TO  Rhct  Arssst — Comioir  ItaiQv  VsoanAvr  to  OoKan- 
-—  When  one  of  two  persons  resisting  arrest  shoots  ea  ofBeer  a  the 
of  the  other,  the  latter  will  not  be  liahle  for  the  shooting,  in  the 
aheenee  of  a  oommon  design  between  thetn  to  resiet  arrest,  although  the 
party  not  shooting  nay  have  an  intent  to  resist  arrest  without  referenee 
U  the  Intent  of  the  other  ^rty.     WhHe  ▼.  People,  IM. 

&  GMi8KRj0r  TO  Rnu*  Abrkt—  Aidiiio  aud  ABmrran  vr  fSmtm  is» 
MofnoML  — Wbeo  one  of  two  persons  reeiatiag  arrest  aids,  abets,  ad- 
visee, or  enoonrages  the  other  by  signs  or  sMitiona  to  assantt  the  arrest- 
ing officer,  he  la  gailty  of  sach  assault  the  same  as  if  made  by  him  pei^ 
sonally.     Wfute  v.  People,  196. 

&   GOMSPIRAOT  WITH  IxrKHT  ID  KiLL  —  OoiDKMI  DbSTON  NbOBSSART  TO  CON- 

nrruTB.  —  The  mere  presence  of  a  party  at  an  asaaalt  with  intent  to 
kill  is  not  sufficient  to  conatitnte  him  a  principal,  unless  there  is  some- 
thing in  hie  oondaet  ahowin<  a  common  deai^  to  enoonrafre,  incite,  or 
to  some  manner  aid,  abet,  or  assist  the  assault.  Aiding,  abetting,  or 
assisting  are  affirmative  in  their  charactsr.  It  is  not  sufficient  that  there 
ie  a  mere  negative  acquiejoeaoe^  not  in  any  way  made  known  to  the 
principal  malefactor.      White  v.  People,  196. 

ACCOUNT-BOOKS. 
See  Banks,  4;  Evidknoi,  5,  12. 

ACQUIESCENCE. 
See  AccBssARiKs,  3;  EQum;  !• 

ACTIONS. 

RxLBASi  AS  DEnirss  TO  Action.  —  Ualese  impeached  for  fraud  or  duress, 
or  traversed  as  not  genuine,  a  release  under  seal  is  a  defense  to  an  ao- 
tlon,  and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove 
that  itwaswithout  sufficient  consideration,  or  that  the  amount  paid  was, 
hi  reality,  not  all  that  was  due.     SpUze  v.  BaUHmore  etc  R,  B,  Co.,  378. 

See  CotTTRACTS,  1;  Ejectmknt;  Evidence,  13;  Judgments,  17,  21;  JuRia- 

DTcnoN,  1;  Limit ATioNR  ov  AcrioNB;  NflOLiasNci,  6. 
AM.  St.  Rbp..  vol.  XXXn.  -68       918 


914  Index. 

ADMlssiOiraL 

8m  BriDUioi^  IL 

ADYRRSB  POSSBSSIOH. 

fommnm  m  Laud  up  to  Boitndabt  Lns,  Adtsu^  whbv. — ^WhM  a 
pwBOB  Ukm  Mid  holds  possessioa  of  Und  op  to  a  f«ioo»  mndtr  daioi  ol 
ownenhip,  hit  potMiiioa  will  b«  advenOy  although  ho  may  bdiovo  tha 
fence  to  ba  on  the  true  line,  when  in  faot  it  la  aol  oo  tha  tnu  liaa. 
Baiimer  t.  Baher^  600.  

APFiDAvrra 

8aa  JuDOMXim^  15;  Tbiax^  IQl 

AFFREiaHTMSMT. 
Sea  Smppnro,  ?» 8i 

AOENOY. 

AanTli  KjumiMDam  —  The  rale  that  the  knowledge  of  an  agouti  la  octe 
to  affect  his  principal  with  notice,  mast  be  aoqaired  bj  him  daring  his 
aganej  and  in  the  oonfse  of  the  same  transaetion  firam  whiok  tha  pria* 
eipal's  rights  and  liabilitias  ariae^  has  no  applioation  to  a  eaaa  wiiace  it  is 
aiear  that  the  information  obtained  by  the  agent  in  a  former  tianasiiliiia 
was  so  preoiM  and  definite  that  it  mast  have  been  prseent  to  his  mind 
while  engaged  in  tha  second  transaction,  and  the  agent  was  at  liberty  to 
aommnnioate  snch  information  to  his  principtL   Smifdtrr^  Parindge^  13Ql 

OratfOBATioin,  1,  81,  22)  ImirEANOi,  9-11,  18;  JuDOXEm,  16;  Jaan- 
DwnoH,  5;  Mastse  aitd  Sbbyait,  8;  HaaonAHJi  InatBoxxra^  10^ 
III  BAum^  8;  SmFPiaOk  U 

AIDING  AND  ABBTTINa 

AUBNATIOH. 
8sa  Dbim^  6;  Mvnioipaii  OoBPonaxion»  9~A, 

AMENDMENT. 
See  JuvQumvn,  14 

ANIMALS. 
Knxiira  am  DmAaan  when  hot  DiaaAsaD  nr  Fact.  —In  an  aeHan  of 
trospam  for  breaking  plaintiff's  dose  and  killing  his  horaea  and  deetroy* 
ing  his  harneas,  a  special  plea  by  the  defendants  that  it  oamo  to  ^ 
knowledge  of  saeh  of  them  as  were  the  board  of  live-stock  oommis- 
sioners  of  the  state  of  Illinois,  that  there  was  reasonable  gronnd  for  b^ 
lief  that  the  horses  of  the  plaintiff  kept  in  his  dose,  were  diseased  with 
a  dangerous  oontagion%  and  infections  disease  oalled  ''glanders^"  and 
that  they,  as  snch  board,  caused  an  examination  and  in?estigation  to  bs 
made,  and  upon  snch  examination  and  inTestigation  found  and  decided 
three  of  the  horses  to  be  diseased  and  disordered  with  said  disease^  and 
one  of  the  horaes  to  have  been  ezpoeed  to  infection  from  aneh  disnis^, 
and  the  harness  to  be  poisoned  with  snch  infection,  and  ordered  and  di- 
rected the  other  defendants  to  slaoghter  and  kill  said  horaesg  atoWf  ii  hsd 
on  demurrer.    It  is  the  fact  that  domestie  ^"Hn^  are  atitaaHj 
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with  oontogloiii  and  Infeotioiu  iliiaiiwi,  or  hmf  been  txpinad  te  Infaolioa 
therefrom,  that  giree  to  the  live-stock  oomminionera  the  power  to 
alaaghter  such  animaLi,  and  tmleaa  aaoh  fact  exiata  the  alanghtor  thereof 
18  without  authority  of  law;  and  ia  no  jnatifloation  lor  tnoh  alaaghter 
that  the  eommiaaionera  acted  in  good  faith,  that  they  were  reaionable 
groonda  for  the  belief  that  tome  of  the  horse  slaughtered  were  diseased 
with  glanders  and  that  others  of  them  had  been  exposed  to  that  oon« 
tagion,  and  that  they  made  an  honeat  and  careful  investigation,  to  the 
best  of  their  ability,  and,  as  a  resalt  thereof^  decided  and  determined 
that  some  of  said  horses  were  so  diseased  and  that  others  of  them  had 
been  so  exposed.    Pearson  v.  Zekr,  118. 

t.  TALaABLv  Doa,  Killiho  ov.  not  JiTSTiFnD^  WHor.^The  law  doea  not 
justify  one  id  killing  his  neighbor's  Talnable  dog  beeauae  the  animal  haa 
left  tracks  on  his  freshly  painted  poroh,  has  been  found  on  one  oecasica 
in  his  henhouse,  and  haa  come  around  his  house  at  Big^t»  chased  oati 
into  the  trees,  and  barked.     Bowen  v.  Horen,  613. 

S.  Talus  ov  I>oo,  TianMONT  Admissiblb  to  Pbotb.  — In  aa  action  tora* 
eoYcr  damages  for  the  killing  of  a  shepherd  dog,  chiefly  ▼aluable  for  hia 
ability  to  herd  cattle  and  horses,  farmers  who  know  the  charaoteriatioa 
and  qualities  of  the  dog,  and  the  value  of  auch  an  animal  to  a  farmsr 
who  keeps  stock,  may  teatify  as  to  hia  value.    Boxoen  v.  Hortn^  513. 

8oe  Dakaoio,  8;  Stzdbnoi^  7;  ExscuTioir,  9;  Railroaim^  81|  Siatuth^  SI 

WlTNESSBS,  8. 

ANIMUS. 
See  HoiaoiDi,  4 

APPEAL. 

L  F6BII  ov  AanoincEiiT  of  Errou.  —  An  assignment  of  error  on  the  part 
of  the  trial  court  in  excluding  evidence  of  a  material  fact  need  not  name 
the  witnessse  nor  the  questions  asked  them.  It  ia  sufficient  if  it  specifies 
the  fact  and  atatea  wherein  the  court  erred.  Union  Building  As^n  v« 
Rodtfcrd  Ina,  Ckk,  323. 

&  Afpkllrb  cannot  Assign  Errors.  —  On  an  Apfxal  from  a  judgment 
the  amoiint  thereof  will  not  be  reviewed  or  altered  at  tbe  request  of 
the  appellee^    ScMawIg  v.  De  Peytier,  808. 

t.  AflBiONMRNT  aw  Brbor,  whrn  Waivsd.  —  An  objection  that  no  assign- 
ment of  errors  has  been  made  and  filed  on  appeal,  not  raised  until  after 
argument  in  the  appellate  court,  and  then  without  notice  to  the  opposing 
oonnsel,  comes  too  late  and  muat  be  deemed  to  have  been  waived. 
8mUk  V.  ffiH  829. 

4i  SnDRNOR,  ADMiaaiON  ov,  not  Prrjvdidial,  whrn.  ^  Where  the  declara- 
tion in  an  action  for  negligence  claims  damagea  for  an  injury  to  the 
p1aintiff*a  leg,  it  ia  not  prejudicial  error  for  the  court  to  permit  the 
pUintiif  to  be  asked  if  there  is  anything  on  hia  hip  which  indicates  the 
force  of  the  blow,  when,  upon  objection  being  raised,  his  counsel  states 
that  the  teatimony  is  offered  to  show  the  force  of  the  blow,  and  that  he 
wanta  the  court  to  instrnct  the  jury  that  they  cannot  give  any  damages 
for  an  injury  to  the  hip.     Palmer  v.  Michigan  etc  R.  R,  Co,^  WJ. 

i.  EVIDRNCR  THAT  CaSR  IS  BRING  PROSRCUTKD  ON  PRRCBNTAOR  NOT  ADMia<H1. 

BLB.  —It  is  not  error  for  the  trial  court  to  exclude  testimony  to  show 
whether  or  not  the  plaintiff's  attorney  in  an  action  for  negligence  haa 
taken  the  case  to  proeecute  on  a  percentage,  and  whether  or  not  he  ia 
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hftoglfci  in of  tt#  li^gOMw.    Pmbmrr.  JiidUgm  €te.  A  R. 

Ox,  007. 

FtBin.ns   Sbbob.  —  An   improptr 

iuimd  oi  eriaM,  iiom  whioh  bo  proji^ 

4ioo  m  kmm  OMdd  poiribly  nml^  is  not  nvantliU  omb    Aote  ▼• 


f.  limr  Tku& — htrmarmB  RwrnAwn  ov  OMnvift  vos  Qiouiid 

rkf  Mftdo  bj  tho  state's  attomsy  m  his 
trial  oanooi  iajare  tho  4efan<ian^  aod  aro 
■at,  thvaCon^  gssmd  lar  tmwtmaX  of  tba  jadgmsD^  wherew  upon  tho 
defendant's  objecting  to  saoh  reiaaiks,  tha  ooort  dirsete  tho  oomiael  to 
oonfiao  his  nmarfcs  to  ths  reeord,  sitd  chsrgos  tho  Jniy  that  it  ia  tfasir 
^tf  to  givo  ao  ooBsidwatiBD  whatovor  to  aaoh  rosBarks  and  that  tho 
flsaio  aro  withdrawn  froia  tboas  as  not  being  propor  lor  thoir  oonsidorop 
tisn.  White  it  te  tho  daty  of  tho  trial  jadgo  to  seo  that  tho  lino  ol  sr^ 
gnnient  is  kept  within  fsaoonabte  honads,  aod  not  te  allow  tho  d^ondaat 
to  ho  ooorieted  or  fmjndioed  on  aooooat  ol  rosl  or  imagMaiy  orimoo  lor 
which  ho  is  not  npon  teial,  at  tho  aano  timo  onreasonabte  rmitietiaam 
■nst  not  bo  pteood  npon  a  tegitimate  pgesentation  ol  tho  oridonw^  and 
ooBBMnt  vp«Q  testtmotty  and  tho  itatemont  of  lair  inlorsnoso  from 
provoB  fiftcte  oo«o  withte  tho  iprorinoo  of  a  jost  and  tewfnl  pirooocation. 
Palmer  ▼.  Peo^^  146u 

8.  GoNrLiCFTiHo  Iii8TRuenox8»  RKvaiMiBLn  Brrok  to  Qiwm,  — >II  te 

ble  error  to  giYO  conflicting  instructions,  no  matter  at  whoM 
they  are  given.     Bluedorn  v.  jfisioioi  Pac  B^y  Cb.,  61S. 

9.  Dismissal  ov  Afpral.  — The  appellate  coort  will  not  of  ite  own  motioa 

dismiss  an  appeal  for  failure  to  file  an  assignment  of  errors  whoa  tho 
record  oonteins  bat  a  single  qooatioo.    8mUh  v.  HiU,  328. 

8oo  FoRoanr,  8$  JFnoMurxa,  U;  LsoiaLATirnB;  LiiaTAnom  ov  Amon^  1| 
MontOAan^  8;  Nuisavob,  1;  Plbaduio,  s;  4;  Railsoaii%  13;  Basis  M 
IniAL»  I. 

APPBARANC& 
See  Ju&isDicTioK,  4 

APFOIKTICfiNT!. 
8oeOmcEB%  L 

APPURTfiNAKCBa. 
Seo  YxNoon  ard  PvB0VAaBa»  It 

ARRBST. 
Seo  HomciBi,  1-5;  RvwASft 

ASSAULT. 
Soo  AocaasARTBs,  %  8. 

ASSIGNMENT. 
Soo  OoAPOBAnoHSy  B^  16.  83;  Dkkds,  5;  Husbahd  avd  Wv^  i^  6|  IssoBi 

ANCB,  5/8. 

ASSIGNMENT  OF  ERROR. 
See  Appeal,  1-3,  9;  Plbadixo,  8. 
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ASSOdATIOlfflt 

8m  CbSPOBATIOHi^  1«  & 

ASSUUPnOK  OF  BJSK& 


ATTACgTIilEMT- 

1.  I»  A  OtJigiB  Bfjuiim  nn  Lvvr  cf  av  Atthmwii  qpmi  Bia^  E» 
Ti(T«  t»  V*  le^amd  ofoa  tW  writ^  ataliag  m  — atly  M  sajp  b%  the 

quantity  and  location  thereof,  a  levy  upon  fizturet  wfaiok  mrm  m  part 
•f  ifce  Tertly,  itt  fatWwed  by  —e Ji  iadnrMwiurt,  k^oid,    Jfc7<uUM  «b 

ft  PVxTVRH — UNATrA«m»  Maohihsbt.  — ^aike  wmAiam^  wifjbam^  two 
«kt  •  half  Imw,  nbeaded  t»b» plaead  md  penuuHolly  laed in»  railing 
Mill,  OBoaf  wMelk  was  m  the  ear*  ky  the  Mb  of  tha  aiU  aMl  tha^ther 
vbIowM,  M^fami<iatwiii«f  Wthbeiiif  all  preparad  is  «k»mill»  ara  parti 
of  t^  realty,  awl  oaanot  bo  levied  apoa  aad  aold  aa  pasaoaAl  property. 
If  ao  levied  npett  and  seM,  the  porobaiar  aoqajna  ao  titko  thvotew    if» 

Sea  flnmiia^  4 

ATTORNEY  AND  dJENi: 

L  Invobmatioii  Aoquirkd  During  Emplotmsiit  oakkot  bi  Ussd  bt  At* 
TORiTBT.  — The  relation  of  atteraey  and  client  is  based  and  founded 
upon  trost  and  confidanoe,  and  information  acquired  oonoerning  the 
snbjeot- matter  of  the  employment  whilst  the  relation  exists  cannot  bo 
thereafter  used  by  the  attornay  agiinit  tha  dient.    Boff  t.  Trvinet  600. 

8.  Attoritxt  Purohasino  OoiarrAKDiNO  Titlb  to  Cliknt's  Land  Holds  am 
Trustxb.  —  An  attorney  who  has  been  consnlted  abont  a  title  to  land 
will  not  be  permitted  to  pnxohaaA  aa  oatstanding  one,  and  then  set  It 
up  in  opposition  to  his  client;  and  if  he  does  pnrchaso  such  outstanding 
tftfe  be  holds  it  in  trust  for  his  clteiit,  if  the  Istter  sees  fit  to  ekBm  tbo 
boneit  of  the  pmobase;  nor  doeo  it  make  any  dtfferenoo  that  tbo  attor* 
osy  has  wttbdrawn  from  hio  flSent^  emj^oyment  beforo  bo  makw  tbo 
pnrobasOk    SbJTy,  ftv&n^  909, 

Sse  CbBTORAXIOirS,  SZj  JaDGMBBTIi  S 

BALLOTa 


BikKKUJFXCY. 


BAHK& 

L  AooBPTABCS  ow  OinoK  BfiTCBS  Bark  Dbbtos  of  ZhntMnroB, 

Wben  a  obeok  Is  offered  as  a  deposit  to  tbo  bank  on  wfafioh  H  Is 
drawn,  and  is  receired  as  soeh,  the  check  beings  gouuiue,  m  tbo  ab- 
sence of  fraud,  the  bank  beoeise  tho  debtor  of  the  depositor,  the  title 
to  the  deposit  passes  to  the  bank,  and  the  transaction  is  conclnsi?e  and 
executed  between  the  parties,  and  this  whether  the  books  of  tbo  bank 
are  correctly  kept  or  not.    Jimm  fliaw  i«&  NaL  Bank  ▼•  Qregg^  17L 
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2.  CKR-rmoATioiv  ov  Chick,  whbh  Rslvasss  Drawsb.  — Iff  adrmww  !■  lik 
own  behalf  or  for  hit  own  benefit  gets  hit  oheok  oeitified  nnd  tiMB  dtim 
«•  it  to  the  payoe,  the  payer  is  not  dieoharged,  bat  if  the  pajM  er  lioldflr 
im  his  <»wn  behalf  gets  it  oertified  instead  of  getting  it  ]Mid,  tim  tiM 
drawer  ii  discharged.    Miwd  ▼.  Bubb,  472. 

H  Bahk's  OBLXQATioir  TO  Pat  Chiok  Dsnuros  ov  AoruAh  BtJom  ov  Dbav> 
SB's  Aooovirr.  — Hie  obligation  of  a  bank  to  pay  a  eiieok  dimwB 
it»  or  its  right  to  refuse  payment  thersol^  depends  apoa  tim  n«tnal 
of  the  drawer's  bank  aooonnt  at  the  time  of  its  ptssentment^  and 
mpon  what  the  bank  books  may  then  show.  ^  Awnerieim  sfa  NaL  Baak 
▼•  Qregg^  171. 

4  OaaoE^  What  Amovhtb  to  PATmnr  ov. — Where  a  bank  reosiTM  i 
drawn  on  it^  stamps  it  as  paid,  and  enters  the  amoont  tiiereof  to 
credit  of  the  holder  presenting  it^  this  amounts  to  a  payment  of  tho 
eheok»  althoagh  the  bank  may  fail  to  chsigo  the  aooonnt  of  the  dimwor 
on  its  books  with  ths  amount;  and  after  sneh  payment  the  bank  hns  bo 
right  to  charge  back  the  amount  of  the  oheok  to  the  aooonnt  of  tlio  de- 
positor without  his  ccosent    ilmerioan  Ho.  Hak  Bank  v.  Oregg^  171. 

IL  Damaou  fOB  Wbohofollt  RETvaDia  to  Pat  Ohbok.  — >  Whan  n  banker 

refuses  to  pay  the  check  of  n  person  engsgsd  in  tAds^  who  ban  snfll- 

eient  funds  on  deposit  for  that  purpose,  he  is  entitled  to  substantial  dnm- 

agss  without  proof  of  malics  or  speoial  injury  to  the  dopositQCi     Adb|^ 

mtr  ¥•  Armon.  192. 

See  Ohboki. 

fiASTARDT. 
See  HoMiaiD%  !»%$, 

BENEFIdARIES. 
See  BaQunn^  2, 

BBQUEST& 

L  WiUM  —  OoHBTBuonoir  ov  Charitablb  "Baqvwn  —  TinimiiiiiBMi 
When  by  the  residuary  danse  of  a  will  covering  personal  pio|>Sity  tlio 
testator  directs  his  trustees  named  in  the  will  '*  to  pay  over  tbo  wholo 
residue  and  remainder  of  his  means  and  estate  to  soms  Prssbytsriaa  fai* 
stitutioo  in  Baltimore,  as  they  may  determine^  for  charitabloorroKgioaa 
purposes,"  the  bequest  is  ?oid  for  indefiniteness  as  to  tlie  institBtion  in* 
tended  to  be  promoted  or  benefited  and  the  purposes  to  which  tho  foad  in 
to  bs  applied.    OambeU  ▼.  ISrippe,  888. 

%  Wills — Charitablb  Bbqubst  —  Whbn  Lavsbb.^  When  by  tho  residu- 
ary clause  of  a  will  the  testator  directs  his  trustees  namsd  in  tiio  wiU  '*  to 
pay  over  the  residue  and  remainder  of  his  means  and  estate  to  some 
Preebyterian  institution  in  Baltimore,  as  they  may  determine^  for  ohari« 
table  or  religions  purposes^''  the  power  of  selecting  a bonefloiary  given  to 
the  trustees  by  the  will  is  one  limited  to  the  persons  named.  Upon  their 
death  without  exercising  it^  it  dcTolTCs  upon  no  one  else.  Ths  bequest 
thus  sought  to  bs  made  then  lapses,  and  the  testator's  next  of  kin  aro 
ontitlod  to  rooeive  iU    ChmbeU  ▼.  Trippe,  88S. 

See  Wills. 
BETS. 

SeoOAMDfO. 
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BILLS  AND  NOTES. 

See  NSOOTIABLB  iHSTBffMBMTBi 

BILLS  OF  EXCHANOB. 
See  Nbootiablb  Iif8TRi7ifxim»  IL 

BILLS  OF  LADING. 
See  NxaanABLB  iNSTRUMBim,  II. 

BILLS  OF  SAUEL 
See  MoBTOAOBs,  2. 

BLASTING. 
See  KBauoBMOBi  10-13;  Bailboam,  1^  & 

BONA  FIDE  PURCHASER. 
See  MoBTQAGBB,  4;  TBuan^  9l 

BONDS. 
See  JumKEVn,  4,  6,  25;  8Hirraro»  I. 

BOOK& 
See  BAMKa^  8-4;  CoNsriraTioKB,  8;  Eyidbvc^  8^  1% 

BOUNDARIES. 

L  ADmmaQ  Ownbbs  hot  Bouxd  bt  MisTAXnr  Lnr%  whbh. — WImn 
knds  are  dividod  by  a  feooe  which  their  ownen  sappoee  to  be  the  tnM 
liiM^'eMh  olaiming  oaly  to  ihe  fcrne  line  wherever  that  may  be^  tii^ 
•re  aol  boaod  by  the  sapposed  line  and  moat  oonform  to  the  tnie  line 
when  it  ia  aacertauied.    BaUner  t.  Bahert  806w 

&  Stboib*  Hroppbl  to  Dbmt  Ezistknob  ov.  —  A  Contbtaiioi  Of  Lamb 
DmavATBD  AS  BovHDBD  OH  A  Stbbbt,  the  plan  of  whioh  ia  referred  to^ 
(ivea  the  grantee  a  right  by  way  of  eatoppel  over  the  entire  length  el 
tto  kwd  deoignated  aa  a  atreet  if  it  belonga  to  the  grantor,  bat  doaa  aol 
•UigBta  him  to  build  and  maintain  a  atreet  fit  for  traveL  Dmtim  t. 
MUM^48tt. 

See  Oo-TiHAHOT;  BQcrirr,  S;  EvmiHa^  S. 

BRIDGES. 
See  V^atbbooubbm. 

BURDEN  OF  PROOF. 

to  Cf^**— %  fl-4|  Mabtbb  ahd  Sbbtaht,  8;  NBaoTUBU  iHgnoiOHi^ 

%  Bailboam,  17;  Bat^  8. 

BY-LAWS. 
Bee  OoB?OBATioMa^  1,  %  II,  \%  19^  SQL 

CARELESSNESS. 
See  Nbougbhob,  14^  IS. 


9S0  Iiii>KZ. 


CARRin& 


L  CARItTVR  OF  LiTK-STOOK  fTlWIB  SfBOUt  OoifT«A«r — ImOlVIOEmT  StI^ 

DBNOB  TO  JvsTifT  Rbcotbrt.  ^  When  live-atook  it  truupoited  ma6m 
a  fpedal  Mnfciuot  limilhig  the  Mitisrli  KsbAt^,  and  wharaa  tiio  owimt 
v&darUkM  to  go  wkk  tmd  mm  §mt  tte  atoak  duuf  tmuportatioii.  bo 
oannol  rooofor  lolely  apon  endenco  of  a  failure  to  deltrer;  bnl  ho  mval 
also  show  that  such  failoro  woo  aot  dao  to  faai  own  negligeaoe,  bat  to  a 
breaohof  daty  oatliopaiiof  toooairior.  TtrwtHmuUtic.  S*  JL  Oa,r, 
Sherwood,  239. 

&  OaBAIIR  of  LlVK-ffTOOK  UHBBR  BtWOUJU  COMTaAOT—BUBDIH  OF  P&OOF.— > 

When  liTo-atock  U  ahippad  ondor  speoial  coatraot  limiting  the  carriorii 
liability,  and  wbarein  the  owner  undertakes  to  go  with  and  oare  for  tbo 
■took  during  transportation,  the  burden  of  proof  is  on  him  to  ahov,  to 
the  first  instonce,  that  the  injury  or  loss  oomplained  of  is  not  attribntaUo 
to  a  failure  to  perform,  or  a  negligent  or  impiopec  performanoa  of  the 
note  whioh  he  undertook  to  perform,  and  he  must  also  show  that  the 
injuxy  was  oaused  by  the  oarrior'a  breaeh  ef  duty  under  tiie  oontmoAb 
Tern  Hauieete.  H.  M,  Ok  8kerwo$4,  S3a 
9L  Oarbiu  of  Goods  umdvr  Spioial  Contraot — Lubiutt — Bordxv  ov 
Proof.— When  a  earner  has  oacobaHre  oontrol  of  goods  earned  nndor 
a  speoial  oontra«t  ttmiting  hio  liability,  the  shipper  aiay  make  ant  hb 
ease  by  proving  his  oontraot  and  the  non-delivery  of  the  goods.  Hm 
burden  of  proof  is  then  upon  tho  oarrier  to  show  that  the  injury  or  loss 
eomplatoed  of  iaattribntoUe  to  one  of  the  eauses  or  perils  a^nst  whieh 
the  oontraot  seonres  immunity.     Terre  Haute  etc  Jt  JSl  Cot  T.  Sherwood, 


4k  PovBR  TO  Limit  Lubiutt  bt  Spioial  Oontraot— Burdrv  of  Pboov. 
While  a  oarrier  oannot  oontraot  fbr  exemption  from  his  emm  immd 
or  BOgPganoep  he  may,  by  speoial  oontraot^  Emit  hie  oommea  law  liabil- 
iij.  and  when  so  limttod  there  ean  be  no  reeo^ery  far  lean  or  tojury 
oaused  by  one  of  the  perils  from  whioh  thm  eoateaot  slbetiisiy  esanpto 
htm.  The  burden  of  proof  is  upon  hfan  to  eatablisk  amek  oasaiplioa. 
Terre  Bamte  E.S.  Ok^»  Sherwood^  299. 

iw  DuTT  TO  pROTior  PAmiroBBS. — AoomraoRearrieriiobligad 
hia  passengers  from  Tiotenoe  and  fcisult  from 
Whfle  he  ii  not  regptfded  as  an  insurer  of  hie 
every  poesible  sonroe  of  danger,  yet  he  la  bound  to 
able  preoautiona  as  human  Judgment  and  foresight  mm  oi^ihto  «l^  to 
make  thehr  Joimioy  safe  and  esmfartabish  Ha  nnoi  aol  only  protoel 
his  passenger  against  the  violenoe  and  insults  of  strangen  and  oo-paa- 
•anger%  but^  a  fcrthri,  against  the  violanoe  and  inanlta  of  hIa  owa 
•erranto.    JNe4mofMi ete,  JLJL€^t»  Jefeemm,  87. 

See  Lmulatvrb;  RAn.RaAPib  4^  11* 

See  OMoeBMum,  SI|  Jubmodr^  IS. 


CBRTIPICATB. 
BeaBAim^  S^  OoRPORAirom^  II; 

CERTIflCATI  or  BBPOSIT. 
See  UmaanABtM  Immnmama^  flL 


Irdkz.  Ill 

OHANcnir  OP  nrriEBsn* 

CHANGE  OP  VENUB, 
8m  Jitbtici  or  thb  Fkaqm,  & 

OHARITIEa 
8eeBBQUB»Tt. 

CHARTERER. 
8o»8HipnMav  ^  7,  8b 

CHARTER  PARTY. 
Em  fifiZErapo,  7t  61 

GHARTSRJSL 
CoBPO&ATioMS,  8;  Municipal  Cobfobatiox^  %  1/L 

CUECK& 

BiABKiva. — A  Chiok  b  ta  ordar  to  pay  tlM  boldar  a  am  ol  i— ay  at  • 
bank  Ml  th*  ynmntottoa  of  tlM  chMik  or  d<»nmiid  of  tlM  noiioyi  ■•  for- 
iher  notiee  is  nooeasuy;  no  acottptanco  n  raqaind  or  ooq^ootoiV  Mi'  ^ 
has  no  dajt  of  graoo.    Minoi  ▼.  Susm,  472. 

8o0  Banks;  Fobobrt,  8. 

GHURCHE3. 

806  MVHICIFAL  COBPORATIOWi^  18L 

CIECUS. 
Boa  Railboadb,  12. 

CLERKS  OP  COURT. 

800  JUDQMEHT^  27. 

COULATERAL  ATTACK. 


OOLX«AXftaAI«  aBCUBKra. 
800  DaxMMi^  •;  PL] 


COLLEOnOH; 

Immiujniim^  M^  11«  18p 


COMMISaiONBBS. 
BMAanui^  ll  Viuumm^  %  Lmslatvuk;  Hin.nftinn  4|  fcnvm^  8-18. 

,C0UM017  CARRIXRa 

Boo  CAK1UKB8. 

GOMPENSATTOir. 
8m  CoBroAATiOHS,  18;  DAMAaJta,  3,  4;  Municipal  CoBPOiLATiONi^  I8L 
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OONDITION& 
I>m%  Ik  II  S|  ByionaKT;  Ihso»^o^  ^  I^  11«  111 

VXVDOB  AVD  PuROBAaSBp  L 

OONFESSION  AND  AVOIDANOS. 

8m  IVSOBANOI,  IS. 

00NFB8SI0N  OF  JUDGMENT. 

8m  JlTDOMUfTi^  21-27* 

CONFLICT  OF  LAWS. 
8m  CsmxirAL  Law;  Btidekoi,  1;  Nxootiablb  Lwritmunra^  IS-IIL 

CONSIDERATION. 

Aomra;  Covnukcrn^  t,  5;  Equitt,  3;  BnomLi  I;  Smonov*  f-tg 
FmAUDULMKt  CovTsrAMoas;  Niootiablb  Im»imAn%  6|  Sracow 


CONSPIRACY. 

OtaavAL  CbHSPnuor  —  Wbat  CoHBrrnrm.  —  When  iipo  p«nom  lisv«  a 
ooDimon  design  to  do  an  nnlawfal  aot^  whatoTor  aol  ooo  of  thoiii  doM  is 
frntheraoM  of  the  oommon  dntgn  is  the  mI  of  both,  for  whioh  botk  an 
•fiiaUy  gailt/.     WhUe  t.  Peopie,  198. 

Sm  AOCIRSARni. 

CONSTABLES. 
8m  Hovicidi,  1-8. 

CONSTITUTIONa 

L  CoMsmunoHAL  Law— National  CoHsnruTiai,  wbw  Dom  vov  Oov* 
imoL  Pboouddtos  in  State  CoaRTa.  —  The  proTiaiooa  of  oMtioa  2  of  ar* 
tick  S  of  the  ooostitation  of  the  Uaitad  StatM  deoUring  that  tho  trial  of 
orimM  shall  be  held  in  the  state  where  they  shall  hare  bosn  oommitted, 
and  of  the  Sixth  Amendment  gaarantMing  that  in  all  oriauiial  pwMSH* 
tions  the  aooused  shall  enjoy  the  right  to  trial  by  impartial  Jwy  of  tho 
stats  and  district  wherein  the  orimM  shall  hare  boon  eommittod,  app(y 
<inly  to  piooeedings  in  the  oonrts  of  the  United  StatM  for  offsnsM 
against  the  United  SUtes.     Bx  parU  MeNeeley,  831. 

t.  Constitutional  Law— Statotb  AuTHORisNa  thb  PranHMnrr  ov  ▲ 
Cbixi  Commxttcd  betond  the  State.  —  A  statnts  dMlaring  that  if  any 
person  it  struck  or  poisoned  ont  of  this  state  and  diM  by  roMon  thsnof 
within  this  state,  the  offender  shall  bo  u  guilty,  and  may  be  prosMntsd 
and  punished,  m  if  the  mortal  stroke  had  been  giren,  or  the  poison  ad- 
ministered, in  the  county  in  which  the  person  Mstm^L  or  poisoned  may 
dis^  is  not  nnoonstitutional,  though  the  constitntion  of  the  state  declaiM 
that  tho  trial  of  orimM  shall  bo  in  tho  county  wbors  tho  allsgod  offnM 
WM  oommitted.    Bx  parte  JfeNeelesf,  831. 

8.  OONITITUTIONAL  LaW— P&IYATE  PAPERS  PROnaTBD  IBOH  8llSUB&  — > 

The  constitntional  provision  "  that  no  person  shall  bo  compelled  to  tes- 
tify against  himself  in  a  criminal  cause/'  predudM  the  soimio  of  ono*o 
private  books  and  papers  in  order  to  obtain  ovidenM  against  him.  Aflit 
T.  Davi$,  640. 
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PkMOMPTioiig  Rbquibid  to  bk  Kkft  bt  DBUOOisn  vor  AoTAn  P  apbbi. 
Hm  praeriptiona  roqoired  by  foofetoa  4022  of  the  fUHaed  Stekitei  of 
1889*  of  MiaMmri,  to  bo  kept  by  drnggiete  and  prodaoed  before  oooiii  or 

grand  jnries,  are  not  private  papers  of  the  draggiets,  and  the  law  impoo- 
ing  the  daty  of  preMrrtng  and  produoing  them  is  not  BooooetitatiooaL 
8iaU  ▼•  Dawiit  MO. 

CX>K8TrrUnONAL  LAW. 
OoHBimmun;  OiiBvoBATiOBfl»  11;  SLBCTnom^  1,  %  6|  Statuth^  9, 

CONSTBUOXION. 
8oo  SLBanom^  t^  4|  Bumbht  Domain,  1,  2;  SHmtBO^  7|  SvATonii  WniJ 


OONTRAOrOBa 
See  Nbougbhoi^  6^  10^  It. 

CONTRACTS. 

L  Plbadtho  Spboial  Contraot. — When  a  party  doolaroe  npoa  a  ipoeial 
tract  he  moot  state  facts  showing  an  actionable  breaoh  of  that  oontraotb 
He  cannot  recover  upon  any  contract  except  that  npon  which  ho  opo* 
oially  declares.     Terr$  HaxiU  etc  R,  R.  Co.  r.  Sherwood^  239.     ' 

%,  A  Cohtbauv  to  Bbbak  thb  Laws  or  a  Fobsion  CoiriiTBr  n  Ivtaubi 
Therefore  a  sale  of  property  which  the  pnrchaser  contemplates  is  to  bo 
resold  contrary  to  the  laws  of  a  neighboring  state,  and  which  reqaiioi 
anaet  on  the  part  of  the  seller  in  furtherance  of  snch  scheme,  Is  invalid. 
C^rtuet  T.  •/b&juon,  44G. 

t.  Rbrraint  of  Tradb.  —  Althoagh  agreements  in  genersl  restraint 
of  trade  are  void  as  against  public  policy  and  as  creating  monopolisi^ 
yet  an  agreement  in  partial  restraint  of  trade  will  be  upheld  whsa 
the  restriction  does  not  go  beyond  some  particular  locality,  is  founded 
upon  sufficient  consideration,  and  is  limited  as  to  time^  pleoe^  nnd 
peraon.     Chojpin  v.  Brown,  297. 

A  Butraint  of  Tradb.  —  One  engaged  in  business  may  sell  his  stock  Ib 
trade  and  good- will,  and  make  a  valid  contract  with  the  purchassr 
binding  himself  not  to  engage  in  the  same  business  in  the  same  plaoo 
for  a  time  named,  and  he  may  be  enjoined  and  restrained  from  violal* 
ing  his  contract.     Chapm  v.  Brown,  297. 

9b  RnTBAiHT  OF  Tbadb  —  Considbbatiob  —  PuBLio  Pouor.  —An  agree- 
ment entered  into  by  all  the  grocen  of  a  certain  town  by  whidh  they 
agree  in  favor  of  a  third  peraon,  and  without  receiving  any  money  or 
ottier  consideration,  to  quit  the  basiness  of  buying  and  selling  butter 
for  two  years,  and  such  third  peraon  agrees  to  carry  on  that  business 
ezclosiroly  for  the  same  period  of  time,  is  void  for  want  of  considera- 
tion, and  is  also  against  public  policy  as  craating  a  monopoly  and  do* 
itroying  competition.     Chapm  v.  Brown,  297. 

ISS  CaBBIBBS,  1-4;  COBPORATIONS,  1,  13;  EviDBBOB,  2,  8;  IM80BAHOB,  1»  8) 

9;  JuDGMBBTB,  2,  4,  5;  Landlord  and  Tbmaht,  1;  KBOuaBiroB,  8t 
Nbootiablb  iNSTRUMBtrrs,  14,  16;  Railroads,  5,  12,  29;  Salbs;  Sho- 
piMQ,  3,  6,  7;  Spboifio  Pbrfobmanobi  SuBBoaATUur,  1;  TBfiBOBAra% 
8;  Vbndob  and  Pobohasbb,  S. 
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ooinrEftsiaiL 


OONVEYANCBS. 
Sm  OormvAjm;  Duos:  VmrvsM,  9;  EnmrmL,  Ij  Sqdxtt,  12t  RnDmc^ 

1|  JUDOMIM'XB,  1;  MOBTQAOn;  VSMDOB  AHD  PVSCBISIB. 

CORPQRATIOSS. 

L  Bt-laws,  Ck)M8TEiTcnoH  ov. — A  by-law  of  a  news  anoofatfoii  problMl&ig 
a  member  from  reoeiring  or  pabllshing  the  regular  newa  dispatohea  of 
any  other  neva  aasooiatioa  oovehag  like  territory  and  orgaQiaad  for  a 
like  purpose,  prohiblta  imk  meaiW  fron  receiving  or  pnbliahing  dia- 
patches  of  any  other  mmm  mmmmtiaik  w^tamr,  if  the  aasociation  ee 
adopting  the  by-law  doea  not  oonfiae  its  bnsineaa  to  any  part  of  tha 
world,  and  either  by  agenta  ot  throogh  oontracts  supplies  its  memben 
with  news  from  all  over  the  world.     Matikewt  v.  AmiockUed  Frem,  74L 

2.  Nkws  AasooiATioir — BasTBiorrni  Bt-law,  Witat  Rkasosablx. — A 
by-Ia^  of  a  news  aasociation  prohibitiog  its  members  from  reeeiring  or 
publishing  the  dispatohes  of  any  other  news  assooiation  eoToring-  tho 
same  territory  and  organiied  fbr  the  same  purpose  ia  not  onresooBabls^ 
nor  void  as  in  restraint  of  trade»  and  may  be  enforced.  JfaaffsMr  T* 
Associated  Press^  741. 

SL  LiBN  UPON  Stock.  —  At  oommoa  law,  no  lien  exists  fa  fvror  of  s  oorpora- 
tion  upon  the  stock  of  any  share  holder  to  satisfy  or  seenre  a  debt  dno 
by  him  to  the  company;  and  unless  such  lien  is  created  by  atatnte^  by 
charter,  or  by  usage  brought  to  the  knowledge  of  and  acted  on  by  botk 
parties  it  does  not  exist  at  aB.  When  the  corporatfon  has  no  aodx  Ken, 
it  cannot  resist  or  prevent  a  transfer  of  the  stock  by  any  sharehelder 
to  some  one  else.     OtmmM  t.  Davit,  4T8. 

4  Plkdgs  of  Stock  vt  Prksidkitt.  —  When  the  president  of  a  oorposatioo 
pledges  hia  individual  stock  therein,  while  not  engapd  in  its  biishioai 
and  not  acting  in  his  capacity  as  president  and  without  making-  • 
transfer  thereof  on  the  books  of  the  company,  hia  knowledj^  of  tha 
transaction  is  not  bindinit  on  the  corporation.     <7giH;ngg  t.  Ikof^,  412. 

C  PtBDOB  or  &rooK  —  Riobts  07  FLKDon. — When  the  papers  rAting 
to  a  pledge  of  oorporate  stock  fai!  to  show  the  debt  for  whieb  tbo  stook 
ii  pledged,  the  statement  of  the  specfflo  debt  it  was  pledged  to  aecme  eon* 
tained  in  a  subsequent  assignment  of  the  same  stock  by  the  pledgor  to  a 
third  party»  ia  merely  ex  parte  and  eaonot  impair  the  rights  of  thtt  orig- 
inal pledgee.     Oemmell  v.  Davis,  41 Z 

9,  LiKV  oif  Stock.  —  A  PLVDoas  who  fails  and  neglects  to  notify  the  oor- 
poration  that  he  hofdJs  its  stock  in  ple^^e,  or  to  take  the  proper  steps 
to  securo  tido  to  the  stock  i»  hia  own  aame^  fsfll  not  be  pwitsetud 
against  the  lien  of  the  corporation  upon  the  stock  to  sosmu  the  payment 
of  an  indebtedness  eratraetad  to  tho  aaiMpaay  by  ilie  pledger  ki  tito 
meantimo  and  auhueqaeutly  to  tho  plo^go  of  tho  aharaft  Cmmmdl  r, 
Aif«i^4IS. 

%  Jhrt^mtma,  Fanrairr  or,  to  ^■noaa.  -*Wbao4irideadadaslaaad  dur- 
ing the  pljdge  of  corporate  stock  boisag  t»  tho  piidgoa  aHhoogb  he  ia 


I  li^irtMd  M  M9W  an  Om  MrpMAte  WM  jF«l  if  Ml  M  ngiaiered 

aad  ike  •orpotatioa  gai^u  tha  divkUad  in  good  futh^Aad  witiMmi  aofeioo 
of  the  tranaf er  to  the  pledgor,  the  payvieBt  is  «  ^eod  one  m  aig/umt^  the 
coiporatioB.    (SeMinetf  «•  Jiamt  ^^ 

8.  iXiYiPWin^  Who  EiinujtD  i».  —  Ae  betveeA  4he  ^«adar  aad  wndee  or 
the  plii44ier«ad  fU4geo  a/  eliiMB  of  ooifnrate  ctook,  «U  divideade  de- 
clared after  the  «al«  or  pledge  of  the  etook  belong  te  tiM  yeadee  or 
^lecfge^  even  tbosfh  the  tMaeier  hee  net  beea  i«ccrded  eo  the  hooka 
el  tbe  oerperatioa.     Oeam»U  r.  Dcum^  412. 

Al  Xub  WjiOii«roi.  AVB  IftaiQUiiAft  Sale  of  nu  Stook  of  o  oteokholder 
made  hg  a  oorporatiou  ie  a  oeuv^reioa  by  it  of  enoh  ateok  for  which  an 
^Mtioo  oaa  be  eaitn rated  against  it  by  the  owoer,  thoagh  if  he  bad  elected 
to  4a  eo,  be  aaigbt  iwve  treated  eoob  lery  oe  iavalid,  and*  bgr  paying  the 
dues  for  which  the  stock  was  irregularly  sold,  have  reinstated  biaaaelf  as 
a  oteckbeUer  Jia  oompletely  as  if  the  pretended  ealo  bad  not  been  outdn^ 
dJUn  V.  Amet^m^  BtMing  ete.  AM*m,  674. 

Uk  TuAHftFitR  or  S00C&.  —  As  between  vendor  and  rendoe  or  pledgor  and 
pledgee  of  etoek.  o  traaefor  on  tbe  beoka  of  the  oorporation  is  not  essen- 
tial to  perfect  an  equitable  title  in  the  vendee  or  pledgee.  Qtmmtl  ▼• 
Z)avM,412. 

IL  Stool  ov  OoKfooATioN,  XfULNSfUt  oc,  bt  Trahstiji  ov  CntrznOATi^ 
Vjkuaiar  ok.  —  A  by4aw  of  a  oorporaiion  wbiob  prohibits  the  transfer 
of  tbe  atoek  of  tbe  oorporatien,  esoept  by  a  formal  tranefer  on  its  books, 
does  no^  in  tbe  nliseoee  of  a  oonstitnttonal  or  statutory  prohibition,  ren- 
der invalid  a  transfer  of  its  stock  by  a  transfer  of  the  certificate  thereof; 
aifed  ooeh  o  trsasfer  is  good  against  on  OKectttion  oioditor  of  the  stook« 
boldor  wbotUd  not  bavte  ootios  of  tbe  transfer  when  tbe  oxeontion  was 
ievied,  b«t  was  notified  of  it  beCere  be  porchaeod  the  stock*  at  a  sale 
WMUr  the  osecntion.  f  Kiisea  v.  8t^  Lomk  ««e.  £ V  C^^  ^^ 
li.  SvooK.  ImflMTLAA  Balm  01^  wiuim  Mcr  Ratxfibo.  —  The  receipt  by 
iteokhoildsrB  ol  tbe  eurpltts  resulting  from  an  ixregnlar  and  invalid 
■de  of  their  stock  nawle  by  the  oorporatton.  does  not  ratify  ensk  sale 
ond  oetop  them  from  maintaining  an  action  for  oon9«r8ion«  if  at  the 
time  of  such  reoeiptg  they  did  not  know  that  the  eale  bad  been  con- 
doeted  irregalarly  and  with  such  failure  to  observe  the  by-laws  and 
roles  of  law  upon  the  snbjeot  that  it  was  invalid.  Tbe  stockholders,  if 
tbiQr  had  no  notioe  of  any  irregalarities,  were  not  under  obligation, 
before  accepting  the  snrplns  proceeds,  to  investigate  the  proceedings 
onl  mine  ting  in  the  alleged  sals^  to  ascertain  whether  they  were  regular 
Ottd  valid.  They  bad  tbe  right  to  sot  on  tbe  presumption  that  the  cor- 
pemtien  ondite  officers  bod  properly  performed  their  duties.  Nor  were 
the  stookholders  bonod  to  return  tbe  sums  received  before  oommencing 
notion  against  the  corporation  for  the  conversion  of  their  stock.  A  Ucn 
▼.  ilmeriomi  BmiUUng  tie,  Jst'n,  674. 

VL  SUHOUPTIOV   TO    TUB   STOCK   OW  A    PrOPOSKD  GOEtFOBATXOM    18  XOT   A 

Contract  for  the  want  of  a  contracting  party  on  the  other  side,  but 
may  become  snch  on  tbe  organisation  of  the  ooutemplated  corpora- 
tion. At  any  time  prior  to  B«eb  organimtion  snch  subecription  is  a  mere 
oOnr,  nnd  may  be  withdrawn  by  the  signer.  HwUom  Real  BbUmU  Co.  v. 
9bie0r,43i. 
lA  MonoM  90R  Exscnnoii  against  Stockholdsr  ov  Insolvjbnt  Corpora- 
tion, Indeprnbnt  Procbedinq.  — A  motion  for  execution  against  a  stock* 
holder  of  an  ioeolveot  corporation  is  an  independent  and  original  pro- 
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ee«dinfl^  of  whfoh  iKitiM^  proper  ia  form  wad  rabilHiM  md  ■eiTiifl  wMih 
the  proper  Jnriediotioii,  mnet  be  giren  to  the  pereea  aoii^t  ie 
Wilmm  Y.  8U  IxmU  He  J?V  Co^  «24. 

llw  StOOKHOLDKE  MOV  PaBTT  to  JuSGMBVT  AAAIiraT  COfBfOBASW.  —A  ( 

holder  is  not^  in  any  eenie,  a  party  to  a  judgment  readered 
eorporatioa  of  which  he  is  a  member,  nor  doee  saeh  judgment  bind  Ua 
indiridnal  property.  lfiibo»  v.  8L  Lontia  el&  ffjf  Cte.,  G24b 
Iflu  Right  to  Sit  On  Diyidind  aoawst  Dxr  ov  8ieaishouibb»  vmsb 
SzTiNoniSHBO.  —When  oorporate  stock  has  passed  into  the  hand  of  % 
third  person  before  a  dividend  has  bean  declared,  the  rigiht  of  tta 
poration  to  set  off  saeh  diTidend  against  the  debt  of  the  original 
boMer  is  lost,  for  the  reason  that  diridends  dedsied  aftsr  aaeh  tranafer 
of  the  stock  belong  to  the  assignee  and  not  to  the  assignor.  OmmmM  r. 
DavU,  412. 

17.  RlOBT   TO   Ssr   OfV    DiTZDBITD  AOAIVaT    DsBT  OV    8TOaKHOUMI&  —A 

corporation  may  withhold  a  dividend  and  set  it  off  against  a  debt  daa 
by  a  shareholder  to  il  In  order  to  do  this  the  diridend  most  be  pay^ 
able  to  the  person  from  whom  the  debt  to  the  oorporatioa  is  domaadabl^ 
QtmmeU  r.  Dmrii^  412. 

18.  OmoiR  Di  FajOto  ^  Who  n  vot — Salaht.  —When  the  booid  of  diioa* 
tors  of  a  corporation  which  is  neither  a  dejure  nor  a  de/acto  board  appoiali 
one  of  their  number  president  of  the  corporation,  he  is  neither  a  dejmrm 
nor  a  de  facto  officer,  and  is  not  entitled  to  reeorar  any  oompanastioa 
for  his  serrioes  as  such  presidents  If  atermaa  r.  Okieago  ^^  B.  ML  0&^ 
228. 

29.  OrnoBR  oa  Facto,  Who  n  hot.  —When  a  board  of  direotors  of  a  rail- 
road corporation  which  is  neither  a  dcjurt  nor  a  de/ado  board,  '^^iTBuet 
elected  at  a  time  and  plaoe  other  than  that  fixed  by  tho  by-lawi^  vttt* 
out  notice  to  or  the  presence  of  a  minority  of  the  ds  Jmn  diraotors^  aad 
without  the  possession  of  the  records,  papers,  or  seal  of  tho  oorpotatiai^ 
and  whoee  right  of  office  has  been  disputed  as  having  ho  pnesnssiiai  af 
the  corporate  property  or  of  its  management,  and  against  whom  litfg^ 
tion  exists,  to  oast  them  from  offioe,  appoints  one  of  their  number  prsa 
ident  of  the  corporation,  such  appointee  is  neither  a  de  jwrt  nor  a  dif 
/oefo  officer,  notwithstanding  a  majority  of  the  direetora  prsMal  al 
the  meeting  were  the  da  jurt  directors  of  the  corporation  holding  ofw 
after  the  expiration  of  their  term  of  office.  ITalfrmoa  t.  CUoa^  efe. 
i?.  R,  Ook,  228. 

SO.  Bmor  ov  iHRioirLAm  Mmnro  ov  DiRHorou.— Hie  prsaenea  of  a 
bare  majority  or  quorum  of  the  lawful  direotoia  of  a  oorporation  al 
a  special  meeting,  held  at  a  place  other  than  that  designated  for  laga* 
lar  meetings  of  the  board,  and  without  notification  to  or  the  prsaenea 
of  the  remaining  lawful  directors,  as  required  by  the  by-laws  for  a  spa* 
oial  meeting,  doee  not  render  the  ^  of  such  quorum  eflbetaal  to  bind 
the  corporation  and  its  stockholderSi  ITolermaa  r.  <Mcag9  ete.  IK.  A 
CSo.,22S. 

n.  JaaiSDionoH  otsr  a  Fordon  Cokpobation  cannot  be  obtained  bj 
service  of  prooees  upon  a  person  who  is  not  its  cashier,  director,  nor 
managing  agent.     TViylor  v.  OranUt  8taU  PromdeM  Am\  748L 

tti  Thi  Mamaoiko  Aobmt  or  a  Fohuom  Ooepobatioh  upon  wliom  astr* 
ioe  of  process  against  it  may  be  made  must  be  some  person  iuTeatad 
by  it  with  general  powers  i evolving  the  exercise  of  judgment  and 
discretion,  as  distinguished  from  an  ordinary  agent  or  attoniey. 
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Mil  fa  aa  inferior  capaeitf  and  nnder  the  direction  and  control  of  t«« 
parlor  aathorityv  both  in  regard  to  the  extent  of  hla  dnty  and  the  man* 
Mr  of  execntiiig  11  The  relation  of  attorney  and  client  doea  not  eonati* 
into  the  attorney  the  managing  agent  open  whom  prooaia  againct  tho 
client  may  be  serred.  Taylor  ▼.  Oratute  SUUe  Provideta  Am*m^  74B. 
SS.  OORPOBATioir,  WHBN  Pa&tt  TO  A  SuiT,  haa,  like  erery  other  party  thereto 
notice  of  everything  discloeed  by  the  record;  hence  it  haa  notice  of  an 
aasignment  of  ita  corporate  atook  disdoeed  thereby.  Gtmmett  v.  JknU^ 
418. 

8eo  Eliotrio  Liobt  Oompaniu;  Emihkit  Domaxv,  S|  Judombiiti^  U| 
JuBiSDionoir»  6|  Fsooias,  5;  Quo  Wa&kamtoj  Tki.iobafh%  3L 

COSTS. 
See  JinMiMBiiTii^  90;  NiooxiABLa  iHSTBimsira^  IIL 

CO-TENANCY. 

BoinniAmT*LDiB  Tekb— RioBT  to  Maintain.  —  When  treea  from  thirty 
to  mxty  feet  high  on  the  boundary  line  between  two  traota  of  land  are 
need  by  the  owner  on  the  aoath  aa  a  fence  by  fastening  wire  thereto^ 
and  a£ford  yalnable  protection  from  storm  and  wind  to  hia  bnildlnga 
and  stock,  while  they  render  a  strip  of  land  four  or  five  rods  wide^  be- 
longing to  the  owner  on  the  north,  unprodnctiTC,  snch  adjoining  owneiB 
are  tenants  in  common  as  to  the  trees,  and  either  may  be  restrained  by 
injnnctioa  from  cutting  down  or  destroying  them.    Mtuek  ▼.  Bwrkkari^ 

106. 

See  Husband  and  Witb,  6L 

COUNTIES. 
See  Cbiminal  Law,  1;  Municipal  CoRPonAnoNi^  14 

COURTS, 
lee  OoNnmunoNi^  1,  4;  Cbiminal  Law,  1;  Damaobs^  1;  Habbas  Cobtvii 
JuDGMBNTB^  7-11;  Lboislatubb;  Limitations  or  Aotion%  3;  Plbad* 
mo,  6;  STATUTBa,  7«  9. 

COVENANTS. 

BlBTBIOnTB  COfTBNANTS,  WBBV  WILL  VOT  BB  EnIOBOBD.  —  If  Ihc  porpcao 

of  restrictiTe  covenants  inserted  in  a  oonveyanoe  ia  to  make  the  locality 
a  snitable  one  for  residences,  bnt  owing  to  the  general  growth  of  the 
city  and  the  present  nse  of  the  whole  neighborhood  for  bnaineasy  thia 
pnrpcae  can  no  longer  be  accomplished,  no  matter  how  rigidly  the  re* 
atriotion  la  enforced,  it  ia  oppressive  and  Inequitable  to  gire  effect  to 
it^  and  equity  will  not  enjoin  ita  Tiolation,  though  when  there  la  no 
remedy  al  law  the  bill  may  be  retained  for  the  pnrpoae  of  aaaaaiing 
damagsa.    Jotkum  ▼.  ifffesejuon,  476; 

See  Dbbtob  axd  Cbbdrob. 

CRIMINAL  LAW. 

U  CBm,  PLAOB.wimiB  OoMMiTTBD.  —  If  a  man  Is  nnlawfuHy  stniek  er  In* 
Jvred  in  one  atate  or  county,  from  which  he  dies  in  another,  the  ooorti 
of  the  former,  in  the  abaence  of  any  controlling  atatate,  are  the  only 
which  can  inquire  into  and  punish  hia  effenae.   Jb  jpairtiB  McNulqfp 


in  tonilodal  Umite.    Jbjm<i  jr«/r<Mfai;,  83L 

>■!  lauofiuui*}  iUff«i  ffi>BiWT;  llku^  !• 

GB0P3. 

1; 


CROSS-EXA&llKATION. 
8MApj«Aj«4k 

CROSSlNOa 
Sao  Railboam,  19,  22;  SS. 

CRUELTY. 
See  Marrzaos  aud  Ditobci^  L 

DAMAaW. 

1.  Tn  Law  avb  Tm  Ladt.  — The  eonrte  of  Oeorpjia  wfD  b«tv  t»  fooiii 
wanting  im  their  respect  and  devotioa  to  the  fair  women  of  that  etato. 
They  will  always  regard  them  as  incomparably  the  best  and  moat  doair- 
mble  portion  of  the  population,  and  will  never  be  dispoaed  to  deny 
the  fallest  protection  in  the  en jo>  ment  of  their  rights  whioh  the ' 
erly  administered  can  give  wittioat  **  stretching* legal  prinoiplea  too  far* 
nmply  becanse  there  is  a  lady  in  the  oase.  At  the  same  time  tlio  eoorfes 
must  guard  af;(aLnst  that  apecies  of  **  incnrabla  insanity  "  the  mtnrml 
tendency  of  which  is  to  unduly  favor  the  gentler  sex  as  Utigaata.  GJbol- 
ianoofja  etc,  R,  R,  CfK  ▼.  Z^.v«m»  72. 

%  EzBMPLAar  Damaocs  oan  bb  Allowbd  ih  Gasib  ov  NxoLiosirci  onlj 
when  it  is  of  a  gross  and  flagrant  character,  evincing  reoklesa  disregard 
of  human  life,  or  of  the  safety  of  persons  exposed  to  its  effects,  or  thera 
b  that  entire  want  of  care  which  would  raise  the  presnmption  of  a  oono 
scions  indifference  to  consequences,  or  which  shows  wantonness  and 
raoklessness,  or  a  grossly  careless  disregard  of  the  safety  and  welfare  of 
the  public,  or  that  reckless  indifference  to  the  rights  of  others  whioh 
ia  equivalent  to  an  intentional  violation  of  them.  Gross  negligence 
is  not  confined  to  this  extreme  degree  of  negligence;  therefore,  it  ia  net 
proper  to  charge  a  jury  simply  tAiat  jj^mn  negligence  will  justify  the  im« 
position  of  such  damages.    Florida  He,  ITjf  Ox  t.  fHn*,  17. 

t.  ItantPLAwr  Damag«  Allowsi)  i^a  Rboklkss  Am  Optrbbsits  Tk»- 
TAsa,  WHBN. —  In  an  actioa  against  a  state  board  of  Kve-atoek  eommi^ 
doners  and  their  servants  for  slaughtering  plaintifrs  horsesaa  ghmdered, 
when  in  fact  they  wera  not,  where  the  evidence  riiows  that  the  tres- 
pass was  committed  in  a  reckless,  oppresnve,  or  watiton  manner,  exem* 
plary  damages  may  be  awarded.    Pemrmm  r.  Zekr,  118. 

i.  MasiciPAL  GoRPORATioRs — Wboxowl  ArpvtofPRiATioN  ov  Land  lom 
Strbbt  —  Damaobs.  —  Wlieu  a  city  wrongfully  takes  possession  and 
appropriates  private  land  to  s^eet  purposes,  to  the  permanent  injury  of 
the  owner,  without  makinir  eompensatkm,  and  he  recagaiass  in  hia  oooft- 
plaiot  for  damages  tha  right  of  the  oity  to  cantimie  in  the  use  cf  the 
propaity  taken  and  to  snooeed  to  his  title,  has  damages  amy  ha  SMnaased 
«pon  the  basis  of  the  valae  of  the  property  taken.  In  attteingst  th« 
amount  of  damages,  the  value  of  the  property  with  the  improvmnent 


may  1m  dedneted  from  iti  Talna  wUfamt  the  improTemont,  Fwi  fToyiM 
T.  HamUtan^  263. 
iL  T^tosnanrm  Dakaois  loa  Impaismknt  or  EARHnra  Gapagitt  or  Mihob 
AUiOWABLiL  —In  an  aotioa  by  an  infant  fonr  jeass  of  age  for  penonal 
Injnriei^  the  Inry  may  take  into  conalderatioa  hU  piospeotiTe  loaa  of 
aaminge  after  he  shall  hare  attained  hia  majority,  although  he  has  nerer 
earned  anything,  and  no  one  can  teTT  with  any  certainty  what  his  fntnre 
earning  capacity  will  be.     Roaenkraim  r.  Lindell  B'tf  00.^  688. 

9,    irXASUBB  or  DaMAOXS  rOB  THX  Ck)NVBESI0N  OB  COJXATBBAI.  SbCUBITUB 

by  the  holder  thereof  cannot  exceed  the  valne  of  the  property  so  con« 
rerted.  Origgs  r.  Dap,  704. 
7«  HxAsuBB  or  AQAiNar  Tbnant  bob  Failure  to  Pat  Taxes.  —  When  a 
tenant  agrees  to  pay  alt  taxes  assessed  against  the  land  in  tien  of  renti 
his  failure  to  pay  such  taxes,  resuhiug  in  the  sale  of  the  land  thesefoi; 
renders  him  liable  in  damages  only  for  the  amonnt  of  unpaid  taxes, 
with  interest  thereon.     FonCaine  t.  Schnlenburg  etc  Lumber  Co.,  648. 

tL    If  BABURB  or  DaMAGBS,  INSTRUCTION  AS  TO,  SumClKNTLT  ClvAR,  WHBN. 

In  an  action  by  a  minor  for  personal  injuries,  an  instruction  to  the  jury 
that  if  they  found  for  the  plaintiflT  they  should  "assess  his  damages  at 
snch  a  sum  as  they  may  believe,  from  the  evideace,  will  be  a  fair  compen- 
sation to  him:  I.  For  any  pain  of  body  or  mind;  2.  For  any  loss  of  earn* 
lugs  after  he  shalT  have  attained  the  age  of  twenty-one  years;  SL  For 
any  physical  disfignrement  or  deformity?  4.  For  any  permanent  injury 
to  his  body,  other  than  disfigurement  and  detormity,  which  the  plaiutifi 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries  and 
directly  caused  thereby,'*  is  not  so  wanting  in  clearness  or  perspicuity 
as  to  confuse  or  mislead  the  jury.     Rosenkranz  v.  Lindell  J?'y  Co.  588. 

AmHALH,  3;  Appbal,  4;  Banks,.  5;  Coybnants;  Eleotbio  Liobt  Ck)M- 
FANiBss  Elbyatobs»  3;  EviDHMCB,  8:  Landlord  and  Tbxant.  1;Lim« 
ixatiobs  or  AcrioNa.  U  Municipal  Corporations,  12;  KB(UJ«BNa% 
4|  9»  10,  12,  22;  Railboads^  2,  3»  7.  10,  21»  30,  40-43^  53;  SaxBurs»  Ij 
Teubqbaphb^  1»  2;  Troybb^  1»  5. 

DAYS  OF  GRACE, 
asa 


DSADi;?  WRAPONflL 
Btm  Ho  vieiiMi^  3^  4^  ft 

DEBTCTB  AND  CREDITOR. 

Xotatiob  n  ▲  Transacxidn  Whbrbbx  a  debtor  is  discharged  from  liabilitgf 
to  his  original  creditor  by  contracting  a  new  obligatioD  in  favor  of  b  new 
erector  by  order  of  the  original  creditor.     Origgi  t»  Dap,  704. 

See  Babbit  1;  Bxboution,  4  9;  Fraxtdulbnt  Convbtanobs;  Insoltbhoti 
liiiiiTATiONS  or  AonoMfli  2|  Flboob;  Tru8TS»  3L 

DEBTS. 
See  Hombbtbab',  I;  Iaboltbbvt;  Trusts  2» 

DEDICATION. 

See  MmacoFAL  OoBroBATioBi^  I-4» 
Av.  8T.  Bbp..  Vol  XXXIL—W 


930  Index. 

DEEDSL 

!•  OoiTTKTAiroi  TO  OmAirm  st  Waoivo  Naia  —  0ii9  wbo  acoapti  »  MSi 
▼•yaaM  in  whioh  his  name  it  noft  oorreotly  stated  or  spelled,  is  deemed 
to  haTo  adopted  that  name  for  the  purpose  of  aoquiring  and  holding  tilb 
to  the  property.    BUnn  t.  Oke$»man,  638. 

%  Ck>irTBTAiio«ai  OovDinoiis  ih  whbtheb  NoiaHAL.  —  A  oondition  in  s  oon- 
Teyanoe  that  intoxioating  liquors  shall  nerer  he  sold  as  a  bevenge  to 
be  drunk  on  the  premises  will  not  be  presumed  to  be  a  nominal  ooodi* 
tion  and  disregarded,  though  a  statute  of  the  state  declares  that  **  when 
any  oonditions  annexed  to  a  grant  or  oonveyance  of  lands  are  merelj 
nominal  and  erince  no  intention  of  actual  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they  may  be 
wholly  dlsrsgarded.*    8kna  CU^  He.  R.  R,  Co.  r.  Singer,  554. 

t.  OoNTXTAirai.  —  A  CoHomoii  that  "  Ihtoxioatmo  Liquobs  bbajJm  hi 
mm  Sold  as  a  beverage  to  be  drunk  on  the  premises,  and  if  the 
■o  done  habitually  with  the  knowledge  and  consent  of  the  owner,  this 
instrument  shall  be  void,"  if  inserted  in  a  oonveyanoe  of  real  estate  is 
a  ralid  oondition  subsequent*  the  breach  of  which  works  a  forfeiture  ef 
the  estate  granted.    8iomx  GStfy  efe.  i?.  i?.  Cs.  r.  SiMifer,  65i. 

i.  HUHIOIPAL   OOEPOBATIOllB-^ALnVATIOH  OF  PbOPBRTT  BT-*RnXETA* 

TXOH  nr  Dbbd.  —  When  a  city  conveys  laud  to  a  railroad  company,  and 
in  the  deed  reserves  the  right  to  cross  the  railroad  tracks  with  its  streets 
when  the  city  shall  have  made  an  addition  thereto  of  certain  land, 
it  cannot  enforoe  sudh  reservation  until  it  has  made  such  addition. 
The  reservation  in  the  deed  will  not  be  extended  beyoud  its  express 
terms.    Fori  Wayne  v.  Lake  Shore  etc.  R.  R.  Co,^  27^ 

C  Void  Lootatioiis  and  CoMDmoNS.  —  A  reservation  and  oondition  in  a 
deed  by  which  the  vendor  reserves  to  himself,  his  heirs  and  assigns,  the 
right  to  repurchase  the  land  when  sold,  with  the  further  stipulation  that 
if  the  vendee  conveys  the  land  without  giving  the  verdor  the  privilege 
of  repurchasing  the  deed  shall  be  void,  is  itself  void  for  uncertainty  as 
to  time  and  manner  of  performance,  repugnant  to  the  grants  and  oppoeed 
to  public  policy  forbidding  restrictions  on  the  right  of  alienation.  Hard^f 
▼.  QaOowaiif,  828. 

8L  QuncLAni  Dbbd,  Rights  ov  Pobokasbr  bt.  —  A  purchaser  by  qnitohtm 
deed  for  vslue  and  without  notice  acquires  title  as  against  a  prior  nn- 
recorded  deed  or  other  instrument  oonveying  or  affecting  real  estatei 
bnt  one  who  takes  by  quitclaim  deed  a  title  which  is  subjeet  to  equities 
in  the  hands  of  the  grantor  takes  subject  to  such  equities.  He  ii^  how* 
ever,  entitled  to  be  reimbursed  to  the  extent  of  the  parohaae-mon^  ho 
has  paid,  with  interest.    Bofr,  In^ne^  809. 

In  Boundabixs,  2;  Govbsiabts;  Bqititt,  8;  Bstopfbl;  HoBBAn  abb 
WiFB,  5;  MuNioiPAL  CoaFoaATioii%  8|   fiPBOllrio  Pbrtobmabo^  % 

VXBDOB  ABO  PUBOHASBB. 

DBFAcra 

Sao  OoBPOBATio»»  18b  19;  Oiiiou%  1-4 

DEFmrnoNa 

Check.    Mkui  v.  Aitt,  479L 
Oonspin^y.     WiiU  r.  PeopU,  198. 
Coram  momjmdiee.    LUiU  v.  Dfer^  lUk 
'•Debt"    Ulik  V.  Dger,  14a 
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-Pnwnmtfmiil*    Soptr  r.  Brawn,  7Zh 

"JMgnitwn."    8taU  r,  Saaum.  46. 

*' A«&  or  OTdtr.**    Oordam  r,  Anderrnn^  ML 

ForfHy.    JMs  t.  Qryder^  868. 

Gimiiig  He— .    Peopfe  v.  Weithaff,  631 

"OUadOTe.**    Pmtwii  ▼.  Z«^,  113. 

Good-wilL     FondManJ;  ▼.  84^mUU,  388. 

Iiumnbla  imanity.    Ckatiaitooffa etc  H.  H.  Oo.'w.  £foi^  9lL 

*'  Issue."    Super  ▼.  Brown,  731. 

Laborer.     CousolultUed  Tatik  Line  Co  ▼.  £r«fi<»  285. 

Negligence,     {^miiii  ▼.  Ohh  River  R,  R.  Co.,  842. 

Kovation.     Origgt  ▼.  Z><i|f,  704. 

Officer  ds  /ado.      WaUrman  ▼.  Chicago  elc  B,  R,  G».»  S88. 

Per  a<ir}Mi.     XejU  v.  Church  qfSi.  Michel,  893.  j 

Process.     Wilton  v.  £<.  Xotu's  etc  ICy  Co,,  824.  ! 

••  Seoiiri^.*    Prenttee  Tool  etc  Co,  ▼.  Sehirmfr,  787. 

*«8tretehuig.*    ChaUanooga  etc  R,  R,  Co.  r.  Lifom^  72. 

*«ThMk  and  there. **    PoAiwr  t.  People,  148. 

DB  JURB. 
See  CoBPOBATiOK8»  18^  19;  OmciBi»  2;  c 


DELIVERT. 
See  Oabriirs,  1, 1. 

DEMURRER. 
See  Juftuoicnoii.  2;  PutADnro,  1*8^  7* 

DESCENT. 
See  Dbvibb,  1;  Uusbavd  ahb  Wir%  L 

DESERTION. 
See  MAftBiAOB  and  Diyobo^  2^  X 

DBTINUB. 

teranni  Don  wot  Lnt  vom  the  Riooybbt  ov  Fixrvsn  wMoh  are  ■Haefcii 
to  and  a  part  of  the  realtj.    McFaddem  r.  Oreuqfordf  894. 

DEVISE. 

L  WnjLS— Imoi,  who  Ae&— The  word  ''isaneb*  when  «aed  In  a  vfll, 
withoat  any  qualifying  words  or  cironmstanoes,  oomprehends  all  persona 
fai  the  line  of  descent  from  the  ancestor,  and  has  the  same  meaning  aa 
"  deeoendants."  Henoe»  if  a  testator  deytsea  property  to  his  daughter' 
B.  lor  lilcb  and  dedarca  that  upon  her  death  it  shall  go^  in  fee-simple^  aa 
tenants  in  common,  to  her  issue  if  more  than  one,  and  in  delaalt  el  sneh 
issue,  to  all  the  testator's  grandchildren  who  may  he  then  living  and 
when  the  daughter  B.  dies  her  children  are  all  dead,  but  ehildreo  of 
IheirB  are  liring,  such  ohildren  are  comprehended  in  the  term  **  iaeoe  " 
and  take  the  property  in  preference  to  the  grandchildren  of  the  teotalocw 
Soper  ▼.  Broton,  731. 

f»  RnfAiNDBtB  voB  AiTBR-BORir  Ohildrsv. — Under  a  will  by  wUA  a  l«- 
tilor  devises  all  his  estote  to  trustees  to  ba  by  them  difldod  klo  e^iftl 


parti,  and  diraote  thmii  to  |Miy  th»  Ibsmm  of  ^m  pari  fpwMll  d 
ehildren  daring  their  livet,  and  aftar  tha  daaftk  of  aof  oftQd^  topf 
and  diride  the  said  share  ammg,  hia  or  har  ohildioa  tBeataDwinBgy  and 
the  lawful  issue  of  sooh  child  or  childreir  who  nay^  dio 
oqnal  proportions  per  dhrpu^  earii'  of  tho  goandolnldken 
remainder  in  the  share  of  his  parent*  liahlok.  hoirfi,  to  opev  aod  Ib*  fis 
afterborn  grandchildren,  and  the  rtghta  oC  tbeaa  latter  cannot  bo  db^ 
stroyed  by  a  oonjroyanoe  eaecnted  by  the  tnuteea'and  tiio  other  persona 
in  being.  Kent  v.  Church  of  SL  Michuel,  693. 
IL  WiLU — Srioinc  Dbvibb  GojiaTRcaD  to  bk  Full  Msasusb  or  DsviaiBr'^ 
PoBTiDN  or  EsTATX,  WHSV.  —  Where  a  testator  spooidcallj  doriaeB  to 
two  of  his  children,  as  tenants  in  common,  attract  of  land,  **  to  bo  in  foil 
of  their  portion  of  m}(  eatate,  both  real  and  personal,''  and  after  maktog 
other  devises  to  bis  other  children  directs  hie  oxecntor  to  aell  tho  rBei> 
due  of  his  eetate,  real  and  perso-ial,  and,  after  paying  hia  debts^  to  ^ 
Tide  the  remainder  cmong.  his  beira,  ns  follows:  to  hta  wifoi  ono4Urd 
part  thereof,  "  and  the  remainder  to  my  children  in  eqoal  portioBa,  share 
and  share  alike,"  the  land  specifically  da^'iaed.  to  the  two  children  frst 
mentioned  is  the  complete  measure  of  what  the  devisees  are  to  take  or 
receive  as  their  part,  share,  diTXsioo,  or  portion  of  the  testator's  eetote^ 
and  they  take  nothing  under  the  resiilnacy.  clausoi    DkkitOM  ▼.  Didtiaom^ 

lei 

See  ErrATB;  Hasnaiip  a»d  Win,  1,  8;  Wuxi. 

DiRBcrmro  vERtricr. 

Sea  Taial,  &»  ft. 

directors: 

8oe  ComromATioira,  1S-2I  ^  JuooMiuiTs,  16;  Qao  WARmAxra 

lUSCIlfMTIfATIOif. 
Bee  LionLATaBi;  Munwibai^  CSoBPOBATiom^  IS-lft. 

DISC  ASK 
See  AHiMAta,  1;  Evioknoi,  7;  Inuxkanoi,  12|  Wirvnsi^  & 

DrVlDBNDS. 
8^  OoRPOiTATToira,  7,  8^  T8,  17. 

DiyORCB. 
Seo  ICarihaiib  avd  DtnoBoa 

DOQS,. 


DOMiaUL 
ion- JvsmMBVioir,  3^  Otm 

DOWBB. 
lowlHeovAinn,  t. 
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mn  fnocBss  ov  law. 

See  BTATims,  flL 

w  TKontcn,  PxTHSNT  VKDKR.  ^^Wh«ii  0iie,  In  ardor  to  reoorer 

rSf  ilia  ^peraonil  prope^^y  Irom  aordfiier  who  nnjoatly  detains 
a,  11  xmnip^Tled  to  pqj  money  Whidh  ii  Qemanded  m  a  ooudition  of  de- 
livery, snch  pay  men  t»  If  made  under  protect,  is  deemed  to  have  been 
made  oonnpiilsorily,  and  may  be  reoovered  'badk,  at  least*  where  sadh 
-tt^teniion  is  attended  with  circnm^tanoes  df  'hardship  and  serious  inoon* 
^•nxenoe'tD'tlre  owner,  ifoannin  v.  Q^i/rSe,  ^591. 
%,  DvBns  OF  Real  Propbrtt,  Rbcovbrt  (sw  Pathxnt  Vaiib  UNm.— If 
401  landid  and  -uiffounded  claim  for  a  lien  upon  real  ^rr>perty  is  filed, 
and  its  owner  is  so  pressed  for  money  that  lie  must  obtain  a  loan,  and 
mch  loan  eannot  be  procured  until  such  lien  is  oancelled,  and  the  claim- 
ailt|  knowing  these  facts,  refuses  to  caocel  it  until  paid  the  amount 
thereof,  whidi  the  owner  is  therefore  obliged  to  pay  to  secure  the  loan, 
the  money  so  paid  is  paid  under  daress  and  may  be  jrecovered.    Joomite 

8«s  AcnoiQk 

EJECTMENT. 

tSoirTsriHOi — CoKDinova  ^imazguENT  —  Rs^sntbt. — The  oommon*1aw 
aeremony  of  re«entry  need  not  be  performed  as  a  condition  preoedent  to 
•a  action  .to  recover  the  possession  of  real  property  for 'breach  .of  a  con- 
edition  subsequent.     Sioux  City  R,  R,  Co*  v.  Singer,^  fi5i. 

JSea  JviMMurxB,  6;  LisPaNDSxa,  J;  Xaoyjcs^  i,  2. 

ELECnON. 
SaeilirikicBiifBirr,  S;  >8(LAiii>aB,  I. 

ELECXIOXS. 

1,  CovsnTunoiTAL  Law. — It  is  within  thb  Powbb  ov  thb  Lbqibla* 
TUBE  of  a  state  to  prescrilie  the  manner  in  which  the  right  of  aof- 
dpsoealMU.besxBraiaid.    :tttncfev.  MaBirop,  865. 

A  iBonrxB  -so  tBiBiziZLittnl  wr  ^jerxpn,  — It  is  within  the  pow«r  of  the  legts- 
jfartBB  to  vmkn  aaasunable  regulations  as  to  ballots,  to  tAie  end  df  pre- 
serving the  :pnnty  of  eleotions  and  the  independenee  of  voters;  and 
^Ahe  kgiatatuTe  Tuay&alsD  dedlare.a  rule  of  evideuee  by  whtoh  fraud  in« 
^mrtionfaHroase  AiUl  1m  oondlnsively  entaUlishnd  'witfaodt  inquiriaig  into* 
lihe  cfadt  nehather lit tdses  or  dees  uctt  exivt.    '8ia$e  w,  Saxon,  4tt. 

1.  ^OmmnmanoK  (OviSvavum.  -^Btatvtos  (tending  *to'limit-aeitinniin  tha 
leDBarsise  of  tbs  Tight  ito  vote  should  be  liberally  eonstmed  m  hie 
•favor,  'Sad  eK— ptious  •i^hioh  exulude  a  ballot  should  be  restricted 
*aatbertfaaaiaxleDded,<so«B  to -admit  the  ballot  if  -tbeeprrit  and-inten- 
llian  flf  the  Jaariis  not  'violated,  although  a  lil)enil  eonstruotion  would 
violate  it.  Tfae'Bssult  as  shown  .by  the 'ballots  deposited  by  legal  eleo- 
tors  must  not  be  set  aside  except  for  causes  plainly  within  the  purview 
6i  the  atatute.  State  v.  SaoBon,  46. 

L  Ballots  —  Oamrsnonoir  <m  Statute.  —  A<etatnte  providing  'Ihat  a 
ballot  4haU  bo  of  plain  wirite  paper,  dleon  and  'even  out,  wiihoitt  or- 
isaignatswi,  mutilation,  symbol,  or  aMnrk  of  any  Wnd  what- 
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MMvar,  azoept  tba  muno  or  names  of  the  pencm  or  peraons  to  bo  toM 
for»  and  tha  offioe  to  irhioh  sneh  permn  or  peraons  are  intondod  to  bo 
chosen,  the  word  '*  designation  "  Is  to  bo  constmed  to  intend  only  dae- 
Ignations  in  the  nature  of  ornaments,  mutilations,  symbols^  or  markib 
as  distongnished  from  words  and  writing;  and  ballots  oontaining  tiie 
words  "National  Republican  ticket*  and  '*IVee  Snfiage  ticket"  en 
the  inside  and  body  of  the  ballot  are  not  illegal,  nor  within  the  eoo- 
demnatioa  of  the  statatsw   State  ▼.  Stupom^  4d. 

lb  BTATim  WHur  Mahdatobt.  —  When  a  statute  distinetly  deelaree  that 
ballots  having  a  distingnishlng  mark  npon  them  shall  not  be  reoeiTod^ 
or  sbsll  be  rejected,  it  is  to  be  oonstmed  as  mandatory  and  not  as 
directory,   SUUe  r.  Saaoan^  40. 

C  ftTATura  Rbquirixo  PanrriNO  ov  Namis. — A  statute  requiring  the 
namee  of  all  persons  to  be  voted  for  to  be  printed  on  one  ticket  or  bal- 
lot is  constitotional.  StaU  t.  McM/'op,  356. 

T.  Tn  Writino  ov  tbk  Nakx  of  a  CANDiDAxn  OH  a  Ballot  and  tiie 
erasing  of  the  name  of  his  opponent  most  be  disregarded  if  the  statute 
requires  the  names  of  all  candidates  to  be  printed  on  each  balloib  Such 
■tatate  is  mandatory.    8iaU  v.  MeBlro^,  855b 

See  CoEPORATiOH%  9;  OvnoBBS^  1;  Quo  WAmiusmw 

KLBCTRIO  LIGHT  OOMPANIEa 

MuKxnw  OOSPORATIOKS  OwB  A  DuTT,  independent  of  statutory  tegala- 
tion,  to  see  that  their  linee  are  safe  for  those  who  by  their  oooupation 
are  brought  in  close  proximity  to  them.  Hence,  if  by  failure  to  insulate 
their  wires  as  required  by  a  municipal  ordinance,  one  lawfully  upon  a 
roof,  engaged  in  a  service  which  necessarily  requires  him  to  run  the  risk 
of  eoming  into  contact  with  such  wires,  is  injured,  he  ii  entitled  to  r^ 
eorer  damages;  and  no  presumption  will  be  indulged,  in  the  abeence  of 
evidence,  that  he  was  guilty  of  contributory  negligence,  or  that  anything 
In  the  appearance  of  the  wires  indicated  their  dangerous  oonditioD. 
OkmenU  v.  LouUkina  Electric  Lighi  Oo,^  348. 

See  NMLiQKNcn;  4^  8,  2K 

BLBVATORS. 

L  LlAViLiTT  ov  OwNiR.  —  When  an  elevator  remains  under  the  eontrol  ol 
the  owner  of  the  building,  he  Is  liable  to  his  tenante  for  any  defeet  la 
it^  or  in  ite  appointmente  or  management,  whioh  reasonable  oare  and 
vigilanoe  can  prevent.     PetypU*$  Bank  v.  MorgolqfMlU,  403. 

%  KiOLioiirGB  ur  MANAancBHT  ov. — When,  in  an  action  to 
lor  injury  received  in  falling  down  the  shaft  of  a  freight  and 
ger*  elevator  owned  and  eontrolled  by  the  owner  of  a  building  or  his 
agent,  ^t  is  shown  that  the  plainti^  who  was  employed  by  a  tenant 
of  the  landlord  owning  the  elevator,  wss  injured  by  walking  into  the 
elevator  shaft  nnder  the  supposition  that  the  elevator  was  there,  beoanae 
the  door  of  the  shaft  wss  open  and  the  bar  pulled  baek,  and  it  was  too 
dark  for  him  to  see  whether  the  elevator  was  there  or  not,  the  evidence 
Is  enfficient  to  esteblish  the  negligence  of  the  owner  of  the  elevator  in 
failing  to  exercise  that  ordinary  and  reasonable  caution  and  vigilance  in 
keeping  the  elevator  door  closed  to  prevent  injury  to  those  entitled  to 
ride  in  the  elevator.    PeopU^t  Bank  v.  Morgolqfski,  403. 

t.  Blsvatobs — Keoliobmoi  in  Maragsmbkt  ov — LxABiLrrTZR  Damaobs. 
In  an  action  to  recover  for  injury  received  in  falling  down  an  eievatoi 
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■hafl^  when  th*  Moidant  it  oaatad  solely  by  the  negligenoe  of  th«  ownor 
aad  operator  of  the  eleyator,  the  jury,  in  eatimating  the  damagei,  ia  ftl 
liberty  to  oonaider  the  health  and  condition  of  the  plaintiff  before  the 
aecident  at  oompared  with  hit  present  condition  in  oontequence  thereof^ 
and  whether  or  not  the  injury  recoiTed  it  in  ita  nature  permanent,  and 
how  far  it  it  calculated  to  dlMtble  him  from  engaging  in  those  purtnitt 
and  employmentt  for  which,  in  the  absence  of  auch  injury,  he  would 
hmf  been  qualified,  and  alto  to  contider  the  physical  and  mental  tnffering 
to  which  he  wat  subjected  by  reason  of  tach  injury,  and  to  allow  such 
damai^es  as  will  be  a  fair  and  just  oompentation  for  the  injury  tuttained. 
People's  Bank  r.  Jiorgatqfaki,  403. 

4.  Ca&b  Riquibed  in  Manaokment  of.  —  The  owner  of  an  elevator  must 
operate  it  with  reasonable  care  and  vigilance,  and  one  having  the  right 
to  use  it  may  assume  that  this  duty  it  faithfully  performed,  and  he  it 
not  required  to  exercise  that  degree  of  oare  and  caution  which  could 
properly  be  demanded  of  him  under  other  circnmttanoea.  Peopk'e  Bank 
T.  Margoh/dd,  403. 

9.  Degbbx  of  Garb  Rbquirvd  nr  Manaoxment  of.  —  One  who  ownt  and 
operatet  an  elevator,  either  by  himself  or  his  agent,  is  bound  at  all  times 
to  nae  reasonable  care  and  caution  to  make  it  safe  for  all  persons  who 
have  a  right  to  use  it,  or  who  use  it  with  the  owner's  knowledge  and 
eonsent    People's  Bank  v.  Morgolqfaki,  403. 

C  DiOKU  OF  Care  Required  of  Person  Usiko.  —  An  elevator  for  the 
carriage  of  persona  is  not  supposed  to  be  a  place  of  danger  to  be  ap- 
proached with  great  caution.  On  the  contrary,  it  may  be  assumed, 
when  the  door  is  open,  to  be  at  a  place  which  may  be  safely  entered, 
without  making  any  special  examination  or  stopping  to  look  and  listen. 
Peopk*$  Bank  v.  Marffdqfaki,  403. 

7.  Oovtributort  Neoltoenob  in  Using  when  Question  for  Jury.  — 
When  a  person  entitled  to  use  an  elevator  is  injured  by  falling  down 
the  shaft  thereof  into  which  he  walked  under  the  supposition  that 
he  was  stepping  into  the  elevator,  because  the  door  thereof  was  open 
and  the  bar  pulled  back,  although  it  was  so  dark  that  he  could  not  see 
whether  the  elevator  was  there  or  not,  the  question  of  whether  or  not  ho 
wat  guilty  of  contributory  negligence  in  walking  into  the  shaft  without 
flrst  ascertaining  if  the  elevator  was  at  that  place  is  properly  submitted 
lo  the  JQxy  for  its  determination.    People's  Bank  v.  Morgolq/ski^  40ti 

EMBLEMENTS. 
See  Real  Propertt,  1. 

EMINENT  DOMAIN. 

L  8X4TUTB8  OovFEBRiNQ  PowER  to  cxcroise  the  right  of  eminent  domain 
are  to  be  construed  ttrictiy,  and  unless  both  the  letter  and  the -spirit  of 
the  statute  relied  upon  clearly  confer  the  claimed  power,  it  eannot  be 
exercised.    Ligare  r,  Chicago,  179. 

li  Li  OoNSTRimfo  Statutes  Conferring  Power  to  exeicite  tiie  right 
of  eminent  domain,  the  quettion  it  not  at  to  whether  or  not  the  per- 
ton  or  corporation  teeking  to  exercise  it  might  not  do  so  with  at 
great  safety  to  persons  and  property  as  any  other  x>erson  or  corpora- 
tion, or  whether  it  would  work  out  an  equitable  result  to  allow  a  partio- 
vlar  person  or  corporation  to  exercise  it  in  a  given  case.  The  question 
it  purely  one  of  legal  power.    That  person  or  corporation  which  the 
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Imd  ii  appiufiliApil,  pontmiif  to  lugMaiii^  •■liMiily,  to  vm  inpvrtuit 
ImiA  to  1m  tokm  for  »  sm  whdSj  toeoamtai*  wMi  taid 

VMPM  tin  fOFBIW  VM^  QMCBB  ik  SppWly  oy  fRpVBM'WOrai  OT 

lBi|noaliQB«  imn  vadH  v  Vw  togauiuf^  uttMNk    #wf  lr 4qFi>v  ▼•  mauh* 
9kon  Ue.  R.  R.  Co^  277.      • 
■to  LnnsATiiniB  ov  Jlkonoira»  Ij  If tnrioiFii.  ObBFORinom^  1^;  EAnaooAn^ 

nCUMBRAIVCBaL 
SmInsoaavoi^  2;  IOl 

13?  MASS& 
fltt  BwffgTK^iy  4-4L 

SKZIBSZISB. 
8tt  if rrwjTO  amp  Wa%^ 

XQUrXY. 

lisf  ^afteM  ^  ■ofiuMMBi  rkipiwii  m^m  ilM 

OMA.    Whara  mioh  a  defense  if  olafasd*  Hm  lieli  ralalMiS  to  il  tesoiiM 

vntorad,  and  Mj  be  toqoved  totow    /oribwiw.  ftiieuiw>  4?^, 

&  lACT  UlUOOBMBB  CbM inHMkM%  IWWflB  TO  &BLAOI.  —if  a  UU«>eyMIC6 

of  kMl»  ato  beii^^  Moardad^  toa  baen  laat,  thva  is  «o  doabi  ikm%  af  uity 
friUfaUaf«  iba  jgraatoaac^a  nnBiiiiwi  to  interart  by  aeaapeMii«  tiia 
fmnter  arMi  eninnMinriiii  iatoraat  to  aapsctttoanotoeraouwefaa^  Tba 
fljgbi  to  Ibia  raiiaf  daee  aot  deynad  apon  aay  atototory  piaiiaiui^  bat 

a  >A  A.*  "aV  a**a*A«  ^  «  ^  *•  i^p         ^ 

hea  Ui  MwialaMi  m  tba  geamet  jawwliakan  af  awirtoaf  a^jityti    .finlr. 

t.  UaKMMM  IV  l^smwr  Immmmukt— fiauav.a«AanM^  wnv  Mar  vm 
Orantbd.  —  In  oases  of  mistake  in  written  instmments,  courts  of  eqnitj 
interfere  not  only  as  beia— lu  tba  original  parties,  but  also  as  againat 
Tolnntary  grantees  and  paitiiasaia  ariib  aatioe  of  tbe  facts.  Wbaay 
tberefore,  a  mortgage  is  by  mistake  given  on  tbe  nortb  half  of  a  qnartar 
■action  of  land  instead  af  an  iba  aoato  balf  af  snob  qaarter-section,  and 
a  parley,  baving  Botioe  of  tba  mistake,  bays  anob  aoaib  bal^  sdasasJiig 
as  coDsideratioa  tfaarafor  abont  ona  Xonrtb  of  tba  Talue  tbarso^  and 
takes  a  dead  in  tbe  name  of  another  parson  wbo  has  notioe  of  the  isets, 
and  then  makes  a  sale  to  an  innooont  parobaaer,  who  zaceires  a  dead,  a 
aonti  of  equity  will  xaqnire  tbe  party  who  proonias  the  deed  from  tba 
mortgagor  to  aoconnt  to  the  mortgs|pee  for  tbe  profits  made  on  bis  pnr« 
shase  over  and  above  what  be  has  paid  for  toe  land,  and  will  spp^  that 
sum  to  tbe  payment  of  the  mortgage.    Bnffder  v;  Partridgt^  180. 

^  MOBTQAOSS^  MiSTAEJI  IN    DlSOHABOIirO  OV   RjUOBB.  —  It  IS  a  ooBunoa 

thing  fcHT  courts  of  equity  to  relieve  parties  who  bave  by  mists ka  dia- 
cbarged  mortgages  upon  record,  and  to  fully  protect  them  from  the 
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Ok  vBfWF  note  IVllMI  TOOu  TOTliff  Wot  M^  TBVml  VFVyQQMlMljf 

noH,  1;  TB(T8Ta»  I. 

15RBOR. 
See  ApnAU 

ESTATES. 

Wau— Dvmi  WSBH  aoT  im  Teitst.  —A  will  diwliring  thai  tiM  tetter 
ior  |pnr«t  te  his  wils  all  bis  sstatciy  Voth  xesl  and  p<rsomil,  for  Iha  par* 
poio  of  raising  his  children,  to  hold  to  her  and  her  heirs  forarer«  rssta 
hmt  wilh  an  absointe  astato  aad  ^oai  not  areata  aiyr  traaft  ia  latir  of 
jMr^hildraa.    fi§amtmdM  «•  ifodge,  S5A. 


SSTOPPfiU 
L  Wbhi  MvCRiasan.— WIna  tkmmmmm  Im  «f  ImmI  iakwi  uder  a 

to  Im  aUldna,  aad  aiufias  hk  aauM*  to  fehair  aaaM^Msa  «f  their 
ijipoBsd  iatoiiasi  by  WDmniij  aigaiai^  libair  daads  fcbsrso^  wUsh  da  not 
Biantioa  hioi,  «ifcfaa«t  laoeiviBB  mxtf  4iBuaiiiaia1ioa»  wad  witm 
▼eating  akaioto  titlo  in  Um  Ihs  baaa  read  ia  Mm  presaaico  of 
tba  diJMiaii'a  gwatee,  soeh  original  aamor  ar  JM^graatoa,  iniibs  absenoo 


tidi^  m  nat  ostopfaA  foam  ussiiiting  tit&a  ia  4ha  land.  Batk  t.  ^aoboa, 
784. 
t.  fcwwah  V  Paw— CfciaiMi  ml — tb  areato  an  asfcoyyai  4n  fpak  ihora 
vastfaaasoM^aadiMtaf  tiM  partgr  against  whom  tiM  astoppei  is  aUeged 
amoanting  to  a  representation  fv  conceal maak  of  nMtorial  ftwts,  and 
whan  aaatjtMng  is  aqualiy  tnswa  to  bath  paitM^  aliboagh  thay  aza 
aa  to  their  legal  tightsi  na  aiAofpol  ariaea.    Aik  «•  Jadkaon^ 


BDumasm,  f;  OoRroKtfrroini,  IS;  InsintAiits,  7;  JitdqicxhtBi  %^  6b 

EviDEi^cas. 

1.  Laws  of  Sicteb  Stits — PaBsuMPnov.  —In  the  absence  of  a  showiAg  to 
the  contrary,  the  laws  of  a  sister  stato  will  be  presumed  to  be  the  same 
as  those  in  the  stato  where  suit  is  commenced.  Oerman  Bank  ▼•  jlmeri- 
aan  ete.  /at.  09.,  316. 

t.   PRKUMFTIOll  THAT  Ev^KRT  PSRSON  HAS  PCBTOBHKD  A  DUTT  EnJOINU> 

BT  Law  OB  CoNTBAOT  is  always  indulged  unless  the  contrary  appears. 
ClemenU  ▼.  LoutJdana  Electric  LifjU  Co.,  348. 
H  NonoK  or  CoKTSKTa  or  Gontetanob.  —  It  mat  bb  Pbbsujikd  as  a  Pact 
tBAT  A  Geahtsb  who  personally  accepts  and  retains  a  conveyance  knows 
ttsaontents.    BUtm  r.  Chestman,  536. 

L  PBBSITMPnOB  UVFAYORABLB  TO  Pa&TT  FaTLINO  TO  TsSTirT  NOT  WaB- 

BAVTBii^  WHBic  —  A  prcsumptiou  unfavorable  to  a  defendant  does  not 
arise  from  his  failing  to  appear  and  toatify  as  to  a  matter  of  business, 
vhere  it  appean  that  the  business  was  transacted  through  his  subordi- 
nates, and  that  he  was  entirely  nnfamiliar  with  ite  details.  Wilton  v. 
St.  Lwk  tie.  E^y  Co.,  621. 
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fc  SaooiTBAKr  Bntfrniwai  or  OoMnina  ow  Lon  Book  ov  Aaoouwr 

mMLM,  WHSN.  —  Seooadary  eWdenoe  of  tiio  oontonti  of  an  AoooQnfc-book 
of  origiiud  ontrie*  is  admiasible  Qpon  proper  proof  of  tho  Ioh  of  &mdk 
book.    Anchor  MUUngCo.  ▼.  WaUh,  600. 

i.  B»  Obtji— Qusanov  Which  mat  Call  iok.  —If  a  wiineM  who  wm 
preaent  wheo  ehildron  were  mn  oTor  by  a  railway  train  is  asked* 
''Bight  at  the  time  and  while  you  were  ezaming  the  ohildreii,  —  rtgkt 
at  the  time  of  the  aooident^  —  what^  if  anything,  did  yon  hoar  the  ooi^ 
doctor  or  engineer  sayt  **  the  Corm  of  the  qnestion  ie  such  aa  to  indieate 
that  the  answer  may  relate  to  the  ret  getUB^  and  therefore  be  admissibli^ 
and  the  trial  eonrt  shonld  not  presome  that  the  answer  will  be  incom* 
potent,  and  on  that  aooonnt  ref  nee  to  hear  it.  Ounn  t.  Oldo  Bher  R,  M. 
Cb.,  842. 

T*  XriDivoa  Ck>N0KKNiKO  DaxAaxo  CoNDmoif  or  Animaxa.— In  an  action 
against  defendants  for  slaughtering  plaintiff's  horses  alleged  to  hare  tiie 
glanders,  it  is  competent  for  the  plaintiff  to  show  that  the  disftaao  with 
whioh  his  horaee  were  siok  was  not  the  glanders,  and  for  tfaia  pntpoas 
he  Bsay  introdnoe  witnesses  familiar  with  maladies  other  than  glanden 
to  whioh  horses  are  sobjeot^  and  ahow  by  thorn  that  the  aiokneos  from 
whioh  bis  horses  suffered  waa  a  disease  of  horses  other  than  glandera 
The  introdootion  of  snob  testimony  is  not  a  Tiolation  of  the  rule  whidi 
ezolodes  all  evidenoe  of  purely  collateral  facta.     Peanon  t.  Sehr,  IISL 

E  WarmN  Goimuon  ahd  Oollatbbal  Aorbsmbmtb.  —  A  parol  agreement 
which  is  coUsteral  to  but  not  inconsistent  with  a  written  agreement  on 
a  distinct  subject-matter,  may  be  proved.  Therefore,  when  a  oooTey* 
anoe  has  been  made  of  land,  deecribing  it  as  bounded  upon  a  pnblio 
street^  the  grantee  may  recover  damages  for  the  non-performanoe  of  a 

.  •  parol  agreement  to  the  effect  that,  if  he  woold  buy  such  land,  the 
grantor  would  grade  and  build  the  street  eo  as  to  connect  it  with  a  oer> 
tain  public  street,  and  would  cause  pnblio  water  to  be  put  in  the  street. 
DurlOn  v.  Oobieigh,  438. 

•l  Railroads  —  Rules  —  Pabql  BvxDnroi  to  Show  AFFUOAnoir  or^ 
When  rules  furnished  to  railroad  employees  by  the  company  are  in* 
tended  to  be  enforced  for  the  protection  of  the  trsin,  the  public^  and  all 
those  engaged  in  conducting  the  movement  of  the  train,  eztrinsio  ov^ 
dence  is  inadmissible  to  show  to  what  state  of  esse  they  are  applicablsb 
or  how  they  should  be  applied,  in  the  abeenoe  of  any  ambiguity  in  thnir 
terms,    ^onfy  v.  New  York  eie.  R  R.  Co.,  391. 

18L  Wills.  —  When  a  will  directs  that  land  shall  be  sold  and  slaves  divided  in 
kind,  evidence  that  the  slaves  have  been  divided  in  kind  and  assigned 
to  the  several  legatees  is  not  admissible  to  show  that  the  land  has  been 
sold  or  divided  and  allotted  to  the  legatees  in  like  manner.  8mUk  ▼• 
WiUiami,  87. 

11.  Adhusions  to  b>  Rbobivbd  as  BvtDBNca  must  be  identified  as  comiqg 
from  one  whose  admissions  would  be  legal  evidence  in  the  case.  Smith  v« 
WiUiama,  87. 

IS.  A(XX)nMT»BooK8  Adhissiblb  in  Fayob  or  Pabtt  bt  Whom  Kxrw^ 
An  account-book  of  original  entries,  fair  on  its  face,  and  shown  to  havo 
been  kept  in  the  usual  course  of  business,  is  admissible  in  evidence  even 
in  favor  of  the  party  by  whom  it  is  kept  Anchor  Milling  Co,  v.  WaUk^ 
80a 

18b  Law  Chamoimo  Rulbs  oj.  Valid,  though  It  Makb  WmiBas  Ih« 
GOMPiETBiTT.  —  Iaws  whioh  chauge  the  rules  of  evidenoe  relate  to  tbo 
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MBitdy  only*  aad  may  bt  «ppli«d  to  •zitUng  want  of  aetion,  and  to 
aotioiu  pending  ftt  the  time  of  their  enactment,  eren  thongh  their  effeel 
ia  to  reoder  a  person  inoompetent  ae  a  witneea  who  waa  before  eompo> 
tank    O'Brjfam  t.  Alkn,  50S. 

Animal8»  3;  Appkal,  1,  4^  5^  7;  Constitdtiohi,  S)  Damaqwb,  8}  Elw 
TiONa»  2;  EuBTATORB,  2;  TtLAUBi  Oim;  HoMion>i^  1, 3-5;  JxTDOunm, 
4»  5,  25;  MASTxa  Ain>  Sbryamt,  9;  NiouGviroi^  19;  NaaonABUi  Iv* 
antuMBimij;  12;  OFnoBiuip  4;  Plbadino,  4,  5;  Quo  Wabrarto;  Rail- 
BOAM»  3»  5»  7;  Rapb,  8^  4;  Rbwabd;  Sauo,  8;  8lamdsb»  5b  5;  Triai^ 
8L  9;  WiTHBssBa. 

EXECUTION. 

!•  WMAT  SvBjior  TO.  —  BLA0KBBRBIB8  Orowino  OK  BusHRS  are  not  Bub- 
Jaet  to  execution  as  personal  property,  though  a  statute  of  the  state 
aathoriBes  the  levy  of  the  writ  upon  unharvested  crope.  Spcurow  t.  Pond, 
571. 

flL  KuwTiOH  Salbs  —  In ADBQUATB  pRiOB.  —  When  property  of  the  yalue  of 
two  thousand  dollars,  above  all  encumbrances,  is  sold  under  ezeoution 
for  sixty  dollars,  the  price  obtained  is  grossly  inadequate.  '^LurUm  t. 
Bodgen,  214. 

%  SzBcunoR  8albs — Inadxquaot  or  Prior  whrn  a  Ground  for  SRTriico 
AaiDB.  — Though  mere  inadequacy  of  price  will  not  ordinarily  be  deemed 
BuiBoient  of  itself  to  set  aside  an  execution  sale,  yet  it  may  be  consid* 
ored  in  oonneotion  with  other  irregularities  in  the  proceedings,  and  when 
the  inadequacy  is  great  the  sale  may  be  set  aside  upon  slight  additional 
eiroanistances.    Lnrton  ▼.  EodgerB,  214. 

i.  SxBOimoN  Salb  bn  Massb  for  Inadbquatb  Pbiob — Laohbb  in  Filing 
Bill  to  Rbdbbic —  When  city  property  susceptible  of  divi;iion  is  sold 
under  exeoution  en  mcute,  for  a  grossly  inadequate  price,  without  first 
being  offered  for  sale  in  parcels,  and  the  debtor,  who  was  ignorant  of  the 
sale  and  induced  to  believe  that  it  would  not  be  made  through  the  rep- 
resentations of  the  creditor,  who  was  the  purchaser,  files  his  bill  to  re- 
deem within  ton  months  after  the  time  of  redemption  had  expired,  is 
not  guilty  of  laches  so  as  to  defeat  his  right  to  have  the  sale  set  aside 
and  to  redeem  therefrom.     Lurion  v,  Rodgers,  214. 

5w  SxBOUTXON  Salb  bn  Massb  for  Inadbquatb  Price  — Wubn  Sbt  Abidb. 
When  city  property  valued  at  two  thousand  dollars,  free  of  all  encum- 
brances, consisting  of  two  lots,  each  with  twenty  feet  frontage  and 
Busoeptible  of  division,  is  sold  under  execution  ea  taosse  for  sixty  dol« 
lars,  without  being  first  offered  separately  and  in  parcels,  the  sale  is  ir- 
regular, and  this,  coupled  with  the  gross  inadequacy  in  price,  author- 
iaes  a  decree  setting  aside  the  sale  and  allowing*a  redemption  therefrom. 
LurtOH  T.  Bodgern,  214. 

IL  SzBCunoN  Salbs  kn  MxasB,  whbn  Sbt  Asibb.  —  When  property  sus- 
oeptible  of  division  is  sold  under  execution  en  mojse  for  an  inadequate 
price  without  first  being  offered  in  separate  parcels,  the  sale  will  be  set 
aside^  if  application  is  made  within  a  reasonable  time.  Lurton  v.  Bodgen^ 
214. 

7*  BxBMmoNs  —  Labor CR,  Who  la.  — One  who  is  the  head  of  a  family  and 
who  earns  his  living  by  the  sale  of  oils  at  reteil  from  a  tonk  wagon, 
sometimes  driven  by  himself  and  sometimes  by  his  minor  son,  is  a  laborer 
who  habitually  earns  his  livino  by  the  use  of  a  team  and  wagon,  and  he 
iB  entitled  to  hold  tliem  as  exempt  from  execution,  although  he  also 


«10 


When  personal  property,  exempt  fronn  mncfMaOt  ^•QmIi ojrofl I7  fii% 


'for  mnother  ^oichMid  ^wtitti  fvomn  ven^,  flad  «B«H|pft  frooi 
lety  by  tMntoke,  h  iko  .«Be«pt  %i  te  fdO  mdw  when  m  mdditionnl 
means  are  invested,  though  such  ralne  is  in  exoee»<l'<lw'aii— I  ■liniii 
ally  inrested  in  the  first  hecM.    SmmAw.  BiU,  929. 
Bm  OoBTOAATioiifl^  ll«  14;  HoMisnAD,  2;  IxaoftAWii,  9s  JuaaMMxa^  IJfe 

MIXTION  BALES. 


KXSCUTORS  AND  ADMiN18TR£T0HBb 
Bm  DmroEt  3;  Huibavd  avd  Wifi,  6b 

XZKBiFXIDHSb 


SeeWvi 

EXPRESS  CX)MPAiaflS. 
See  JUiLBOMii,  d» 

FALSE  RK?RMlgrTATION& 

3;  YflHDOS  WKD 


nDBRAL  O0DRX3. 


•seOiVK 


FBI^CEa 
t8«i  AvriBSB  -PMBnaRm;  'BouvDAxm,  1;  OFiBriflnsi; 

FIXTURBS. 
See  ATTAtSMKirr;  Dsmnnk 

FLOODS. 
Bee  WiTBRoouRSKBi  S4L 

FOMICLOSURB. 
Bee  JuRisDiCTioif,  3;  MobtqiokBi  4^  3-3L 


Mil 
iORraEn7B&. 

■l  Tn  Claam  Umiw iii  MhawBOT  om  Fobqhvkimi  L  ▲  writfng  iB;nioli 
foriB  at  tor  W  appanotlgp  afr  aame.  legal'  effioaoy;  2.  Aa  avil  iatMife^  uid 
ft  The  lUsvmmiBUi^olsiiDbwcitiiig.  ^fitoteT.  AfyiiM^  368ft 
S  BnnrnAX.  BBvmni  qkl — latent  to  defcaad.  ia.  ma.  Miential  eUmenk  of 
ths  erian  of  &HBory>  JH^iniiat  tti«r«for»  l>OidUeged  Mid  proTod.  Stat$ 
T.  H'arren,  681. 

%■  WtammuB  Sionatvbbl  —  SignuBg-  the.  naina  of  ».  fiotittovfr  pocaan*  mtiB 
itttaottcdefinpid^  isafongangr.    Stale  v^  Ifarr^n,  681* 

ll  iMvaBmHnr  Ikvatioh^  qi  Baal  BiQSd^URE.  — Whan  one  ngmitho  name 
of  a  ponon  aeaUy  osiating,  bafc  dodoi  it  ao  impenfaatly  or  iaaoauately 
tliait:  BMsymn  of  ordinary  prudenoo  would  not  be  daoaiined  by  il^  ha 
aaono^'  ba  emuRotad  of-  for^ary;  and  tha  (pieatioa  wbathar  or  not  tha 
aMampted  foi^ryt  laaa  ao-  impmifiMib  aa  to  deeaive  m  man  of  ondinary 
pmdanoa^  ta  genaraliy  anapfoir  the  jncy.    Siais  t.  HTorraN^  661.. 

S»  llnsPKLLiNo  GF  THB  Namb  Forokd  OR  Writino  It  tk  aocH  A  Mah« 
KBB  AND  WITH  80  LiTTLK  RisBMBLA^fOB  to  the  aignatiira  forged  aa 
not  to  deceive  a  careful  peraon  doea  not  prevent  the  crime  of  tha 
writer  from  being  a  forgery  if  there  waa-  an  intent  to  deoeira,  aonpled 
with  a  possibility  of  aucceaa.     SiaU  t.  Orydfr,  358. 

t.  SuvFioiBNOT  or  Imdictmrnt.  —  An  indictment  alleging  that  tha  aoonaed 
ottered  and  published  a  forged  check,  knowing  it  to  be  forged  with  la* 
tent  to  cheat  and  defraud,  is  sufficient,  although  it  doea  not  allaga 
t9ie  name  of  the  party  intemled  to  bo'defraoilffd.     8tat&Y,  Wxnrrm^  MIL 

7v  liaoicnfXNT  ior  Poroiirt — Misspblltho  thb^Namk  Forobd. — ImcA* 
TBRTAL  VARrAVOBa  resulting  from  clerical  inaccuraciea  in  transoribing 
and  misspelling  a  name  forged'  are  not  neceaearily  fiital  to  the  indiot- 
Boent.  Tlterefore^  aetting out  in  the  indictment  thename  forged  a»that 
of  J*.  A.  CFsndy  ia  not  fktal,  though  in  the  original  instrument  anch  name 
Baa  nraeh  more  the  appeararae  of  Jo  jandy,.  if  snefa  instramentr  ia  very 
illbgiblb  and  was  represented  by  the  aoonead  ta  have  been  written  by 
Mr.  Ckmdy:     SttOtY:  Gryder,  308. 

t.  XBBONBoas  iMSTRacTioNa.  —  Instrnctiona  anthoriaing*  a^  eonribtion  of 
tovgerjf  bnt  wholly  omitting  the  issue  of  dbfendknt  a  fraudulent  intenti 
are  erroneona*    State  r,  Warren,  681. 

FRANCHISES. 

MVNIOtPAL  OOBPOSATIOM8,  8,  9;  STATDTBfl^  4;  WaTBBCOUR8B8»  L 

F&AUD. 

01  —  Wbbb.  Nxkd  box  bb  SuBMiTrBDL  TQ  JuRT.  — Though  a.  aale 
of  paaaonal  gcopartf  ia  pceanmptirely  fraud nlent  for  want  of  change 
9t  pflaaeaaion»,  yal  tha  aridanoa  rebutting  anoh  pceanmption  may  be  ao 
alaav  and  frea  froooLdiapnte  aa  to  inatify  tha  oonrt  in  refusing  to  anb- 
mit  tha  queation  of  fraud  ta  the  jjuj.  Prentiu  ToU  etCm  Co,  r^ScJutnnert 
787. 
Baa  AcnoHS;  Banks,  1;  Oarbtbrs,  4;  ELBcrioNa,  2;  Forobrt,  2;  8,  6,  8; 
Fraudulbnt  Conv^btangbs;  InsiOLyBfirGZ^  2;  Insubangb,  15;  Judo- 
MBKTS,  9,  18-20;  Kbgliobnob,  14;  N'bootiablb  LfSTRVioursi^  S-4i 
Xkubts,  8. 
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iraudulknt  o0nvbya3fgbs» 
L  OoinriTAvoBOoNaii>KBBDyoLtnrrAKTToSn«irr0rI>if*XBni0B; 
AoTO  AL  OoifUDBBATiov  AtTD  Bjul  Yaiajm  whsv.  —  Whacv  th« 
ataon  paid  ii  unaU  in  oompariioa  with  the  nal  valQ*  of  the  prupatty, 
whan  the  eironmitanoaa  of  tha  oaaa  aia  aztraaaalj  aafiavormbla  to  tibm 
bamem  of  tha  tranaaotion,  though  not  anffioiaDl  to  aatabtiah  ahaolnia 
fraad,  the  oonTeyanoe  will  be  regarded  aa  a  Tolaatuy  ana  to  tha  aztaai 
of  the  differaooe  batween  the  aotaal  oonaideratioB  ai^  tha  real  valne  of 
the  property,  aad  to  that  extant  will  be  treated  aa  fmadaleBt  and  Toid 
ae  to  azistiug  ereditora.    Snpder  r.  Partridge^  180l 

&   TUAVDIUhEMT  OONTBTAMCBS  BBTWCUI  HOBSAHD  AXD  WlFlL  —  Whan  a  wif< 

baring  money  in  her  own  rights  givee  it  to  her  husband  for  ganaral  vaa 

withont  any  agreement  or  expeotation  that  it  la  a  loan  and  withoot  any 

obligation  for  ite  repayment^  the  traniaotion  eannot  generaUy  ha  Inltr 

years  be  made  tha  maane  of  proteoting  tha  insolTent  hneband'a  proper^ 

agatnat  hie  areditouL     In  enoh  eases  the  tranaaotion  will  ganarally  ha 

deemed  to  have  bean  made  withont  oonaiderationf  and  for  tha  pmrpoas 

of  hindering^  delaying,  aad  dafranding  eraditora.    Oav  Oemtiif  Bmak  ▼• 

rebcr,  888. 

fiaeSALB^  8. 

FRUCrUS  NATURALSa. 
See  RxAL  PBorxKrr,  1. 

QAMiKG. 
OAMiKa-sooM,  WHAT  flk  —  A  room  fitted  np  for  the  pnrpoee  of  ftmiiahhg 
information  to  enable  persons  meeting  therein  to  exerciee  their  Jndg* 
sent  In  laying  wagers  upon  hwse-iacee  ooenrring  in  another  pari  of  tha 
aonntry,  and  who  pay  their  money  irroTooably  into  the  hands  of  the 
heeper  of  the  room,  to  wager  it  with  persona  preaent  at  the  raoaa,  thagaiaa 
el  tiie  wager  being  paid  within  the  room,  and  the  losses  being  mads 
known  to  those  betting  therein,  is  a  gaming«room  within  the  meaning 
el  the  Miohigan  statute^  whioh  makes  it  a  misdemeanor  for  any  pemsiiv 
for  hire,  gain,  or  reward,  to  keep  or  maintain  a  gaming-roon*  Fi§tfk 
▼.  WeUkt^.  582. 

See  NWIOTZABUI  IH8TBI7XBI1%  fc 

QARNISUMBNT. 
See  ATTAOHmifT;  JuBUDiinxoM,  L 

GIFXa 

Fabol  Out  or  Labd  fbok  Fatkbb  to. Son,  Eytobhob  or.  —Ilia  mara  flhtl 
that  a  aon  removea  from  another  atato  to  real  eatato  owned  by  hk  fathar. 
Uvea  thereon  with  hia  family,  and  expends  a  email  anm  ef  BMnay,  part 
of  a  larger  amount  reoeiTed  from  his  father.  In  keeping  tha  propaiij  la 
repair,  ia  Inanffident  eridenoe  to  eatabliah  a  parol  gift  ef  the 
iram  hia  fathar  to  him.    C^Brfm  ▼.  Alkn.  6M. 

See  Tsuan^  1,  & 

OOOD  HEALTH. 
See  Ibbdbabo^  1& 
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good-will 

!•  Bmmm  9w  Bonmn.  —  Tn  Gooivwill  n  tei  Fatob  whibh  ih«  maamg^ 
■mbI  of  Hm  bnrincH  wins  from  the  pablie  and  the  probabiU^  thai  all 
mutomon  will  ooatinoo  thoir  patronage.  It  is  the  ohanoe  or  probaUli^ 
that  enatoiii  will  be  had  ftt  a  certain  plaoe  of  boainen  ia  eoiuequeaoe  of 
tha  way  that  bnainett  faaa  been  proTiooaly  oarried  on.  Vamier^tmk  t. 
8ckmkU^  936, 

%  8alb  ov  Bdsinbbb  with  TBS  Gk>OD-wiLLeecnree  to  the  parohaeer  the  right 
to  eontintte  the  old  biuiaess  at  the  old  stand  with  the  probability  in  hia 
fsTor  that  the  enstomers  will  coutinne  to  go  there.  VomUrbank  t* 
8€kmidt,936. 

SL  Bali  of  BiTsiif  bss  bt  Bctibtmo  Pabthxr  wrrBouT  aht  Stifulahov  oov- 
onumro  Good- will  oonTeys  simply  the  adTantage  which  an  established 
boatness  poiseises  over  a  new  enterprise.  It  does  not  inolade  a  stipnla* 
Hon  that  the  bnsiuess  shall  continue  to  have  the  benefit  of  the  name^ 
reputation,  or  serTioes  of  the  retiring  partner.  It  transfers  only  so 
mnoh  of  the  enstom  as  will  oontinne  notwithstanding  his  retiremeal 
VomUrhatik  ▼.  Schmidi,  830. 

4.   BtBRT  IfAH  BAS  THB  RiOHT  TO    Usi  HIS   OWH  NaMS  in  Us  OWB  bosl* 

nass,  though  he  may  interfere  with  or  injure  the  business  of  another 
having  the  same  name,  provided  he  does  not  resort  to  any  artifice  or 
contrivance  for  the  purpose  of  producing  an  impression  that  the  estab* 
Ushments  are  identic^,  nor  do  anything  calculated  to  mislead.  VcmUt* 
Umk  V.  SdMdt,  336. 

fc  Balm  of  Bmmms  amd  Good-will  thbruof  does  not  Imglvdb  na  Biort 
TO  U&B  THB  Vbhdob's  Nahb,  and  he  is  therefore  entitled  to  an  injuno* 
tion  to  prevent  such  use  by  the  vendee.     Vonderhank  v.  Sehmidi,  338. 

i.  8alb  of  BunirBSS  —  Biort  to  Usb  Vbndor's  Namb.  —  If  the  proprietor 

of  a  hotel  commonly  known  by  his  name  sells  the  hotel  and  business 

and  good-will  thereof  this  does  not  involve  the  right  to  continue  the  use 

el  his  name  in  eonneotion  with  such  hotel,  and  if  suoh  use  is  attempted^ 

be  is  entitled  to  injunction  to  prevent  its  continuance*     VontUrbatik  T« 

ffciwfcft,  83(1. 

See  OobtraotBi  4;  Tbadb-mabxi. 

GBAKD  JUBT. 
8ta  OaNrnrimDHB,  4;  Homioidb,  7|  Lnnoncmk 

GBANTa 
See  Dbbdb,  8. 

GUABANTY. 
Bm  KaooTiABLB  Imbtrumbntb,  7;  BAn«BOAB^  801 

HABEAS  COBPU& 
UnvABCB  SF— JvBUDioriov.  —  When  a  court  has  jurisdictkm  to  adjudge  a 
petitioiier  to  the  custody  from  which  be  seeks  to  be  released  by  kabeoi 
mrfm  grounded  on  errors  committed  by  the  committing  Bsagiatnili^ 
Iha  writ  will  not  issue.     Turner  v.  Conkep,  251. 

Sea  JusncB  of  tbb  Pbaoi^  L 

HABTTATIOK. 
See  Labdlobd  abd  Tbbabt,  L 
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HEIRa, 

Mm  Unm,  fi  Dbim^  Em^m  Amrn^Mm  Mmm  Wii%  Kl^  «| 

ll  lioii«Aaa%  fib 

HlQfiWAYa 
fib*  IUiUK>AMi  1,  Mi 

HOMESTffAIX 

!•  BnvPTioir  —  t^v^Bsrifsirr  ov  Prockeim  ts  Anotheb  Stats.  —  When 
th«  proceeds  of  the  sole  of  &  homestead  in  one  state  are  inredtad 
!b  a  homestead  in  another,  and  the  latter  homestead  ia  sold  aal 
the  proceeds  reinvested  in.  another  homestead  in  the  former  state,  tlia 
last  homestead  is  not  exempt,  bnt  is  Cable  for  the  debts  of  the  hom^ 
stead  claimant  incurred  in  that  state  prior  to  the  last  iavestmeat.  JM- 
iom  ▼.  Wehb,  314. 

li  Fartial  UflB  or  Hotkl  as.  —  When  a  two-story  bnilding  is  naed  in  part 
as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms  on  the  first  floor 
Qsed  for  hotel  purposes  are  also  used  by  the  family  as  a  passaga-way 
between  rooms  occupied  as  a  home  and  for  ingress  and  egress  to  the 
building,  and  the  second  story  of  the  building,  though  nsed  exclosiTely 
for  hotel  pnrposes,  is  inaccessible  except  through  that  part  occupied  as  a 
homestead,  the  whole  bntlding  must  be  treated  as  a  homeatead,aod  there- 
fore declared  exempt  from  execution.     Gasa  Goauity  Bank  r.  Webatt  288. 

1.  Partial  Usk  ov  Buildimq  as  Homk.  —  When  a  homestead  claimant  usss 
a  particular  building  as  a  home,  the  whole  of  such  building,  in  cases  of 
oontroversy,  will  be  presumed  to  constitute  and  \y%  a  part  of  the  home- 
stead, until  it  is  showa  by  the  adverse  party  that  some  specific  portion 
is  not  of  the  homestead  character,  and,  therefore^  not  exempk  Oau 
Omnty  Bank  t.  Weber ^  288. 

HOMICTDa 

1.  MANSLAnOHTBR,   EVIDBNCB  SUPriCIENT  TO  SoSTATir  OoSVIOnOV  10&  — 

On  a  trial  for  morda^  evideuoe  showing  that  a  warrant  for  the  arrest  of 
the  defendant  on  a  charge  of  bastardy  had  been  issued  by  a  justice  of  the 
peace,  and  placed  in  the  bands  ol  the  deceased,  who  was  a  constable^ 
for  his  inrist^  that  the  dafendanti  expecting  aanh  a  warrant,  armed 
himself  for  the  express  purpose  of  resisting  arrest,  and  shot  Lnd  killed 
the  deceased  upon  his  attempting  to  make  the  arrest,  is  sufficient  to 
sustain  a  verdict  finding  hisa  guilty  of  manslaughter.  Palmety,  PtopU, 
146. 

%   MUBDBR  —  KtLLINO  OV  CONITABLn  WMUJI  ATTBlfFTIRO  TO  ABRKST  UlT- 

DBB  Wabaaht  viTBOiiT  Sbal.  —  Where  a  person  nTpastinga  warrant  for 
his  arrest  on  a  charge  of  bastardy  forms  a  malicious  intention  to  resist 
and  kill  any  officer  who  shall  attempt  to  arrest  him  on  that  charge,  and 
in  furtherance  of  that  intention  does  shoot  and  kill  a  oonatabLa  while 
attempting  his  arrest^  knowing  and  believing  that  tha  deceased  only  ia* 
tended  to  arrest  him  on  that  charge^  and  not  in  self-defenae,  he  will  be 
guilty  of  murder,  notwithstanding  the  faet  that  the  warrant  vaa  illegal 
in  having  no  seal.    Palmer  ▼.  People,  146. 

S.   MdBDBR  —  ThBBATB,  ITVIDKNCB  OV  AdMISSIBLB,  THOaOH  HOT  KVOWBTO 

Dbcbasbd,  wbbb.  —  Where  a  persoQ  makes  a  threat  to  use  a  revolver 
upon  another  whom  he  behaves  to  be  a  oonstabls^  in  case  he  shoold  at- 
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ItMfl  te  iivMt  him^  tvltaiM  cf  Meli  IbrMt  will  b*  ftdmlMtUe  agahisl 
kfan  «n  te  irud  lot  tba  «abseqtt«ftfc  killing  of  a  oaaatoble  while  ftttompfe* 
uif  te  Mvwt  bin,  «•  tondiag  to  afaow  nalioo  «nd  ovil  inteBtion  on  hit 
(ftf^  and  to  give  okaraotor  to  his  aot  in  kiUiDg  the  cleoeaaed,  whether 
the  latter  knew  of  hia  threata  or  not.     Palmer  ▼•  People,  146. 

C  BviBiNOB  —  Statsmbnto  ov  DanwoAJtv  Sbowino  Maliob  and  AviMua. 
Where,  on  the  trial  for  the  murder  of  a  constable  while  attempting  to 
arrest  the  defendant  opon  a  bastardy  Warrant,  the  warrant  has  been  in* 
trodnoed  in  evidenoe,  evidence  that,  two  days  prior  to  the  killing,  the 
defendant,  npon  seeiug  a  pei'Se4i  Mhb liad  been  a  constable,  said,  "I  be- 
lieve he  is  going  lb  anvst  ami'*  and,  dmw  v^  A  reviver  from  his  pocket, 
added,  "If  he  tries  to  arrest  me,  he  will  hear  from  this,'*  is  admissible 
as  tending  to  show  malioe  against  any  officer  of  the  law  who  might  at- 
tempt to  arrest  him,  and  his  premeditated  design  to  make  resistance  to 
the  arrest  which  he  etpectod,  and,  tak6n  lii  boniiedCioh  With  hia  6lbibl- 
iion  of  a  de&dly  Weapoti,  iu  showing  his  animus.    Palihdr  V.  Perfptt,  146. 

t,  SviDSNda  —  DKt»mvJk  WABRAKt  ADilidstBLft  ton  WHA'f  t^m^Odt.— On 
the  trial  of  a  defendant  for  the  murder  of  It  Constable  whild  attltm^ting 
to  arrest  him  on  a  1>adtardy  warrant,  defective  in  hot  h^lffg  a  Mrtll  at- 
tached the^to,  fiLefd  the  defend&tat  daiuM  that  the  kfilitlg  Watt  Ih  self- 
defense,  find  id  j^eaisUmee  to  k  supposed  hotftDii  mdVettiteilt  of  th«  de^stsased 
m^en  the  Utter  ftlretched  out  his  am),  the  wurf  ant,  although  technically 
defective  in  the  matter  of  a  seal,  is  admissible  iu  fiirldeti(!6  f6i'  th<6  proa- 
6cutioii  to  *h6W  thut  the  moveilietit  of  th6  deceased  tdwtcrd  the  def%n4- 
Ant  WAS  ttiade  fof  a  lawtbl  purpose,  add  ttndet  aUthOfity  d  A  Wtit  Which 
was  supposed  by  him  to  cofifer  thA  right  to  tn&ke  the  utteit  Pakher  v. 
People,  146. 

BAlitd.  —  Au  indictment  fot  the  miirde^  of  tma  Gkorge  Bo^|>  tided  not 
Atet  that  the  deceased  Wad  a  humau  beiflg;;  the  Uauiit  imports  A  hUman 
being.     Palmer  ▼.  People,  146. 

J.  iKDf cmvNT  ton  MoRDiMi,  ^vfttcttn^r  wnt«.  —  "fhe  eoufelfiswm  «!  a«  im 
didtineut  lot  murder  in  the  wordA  '^and  so  the  saidT.  P.  did,  in  the  man- 
ner atid  fotm  aforAsaid,  feloniously,  unlawfully,  willfully.  And  ef  his 
UiAlIcA  AforAthought,  the  taid  G.  B.  kill  atid  murder,**  etc.,  is  stiffi^ient. 
Without  charging  '^AUd  so  the  gfand  juroi^  aforesaid,  upon  tlieir  oaths 
aforesaid,  do  say  that  the  said  T.  P.  did,"  etc.,  when  the  omitted  Words 
AppeAf  At  the  begiuding  of  the  indictment.  Hieir  repetition  At  the  Aon* 
olution  is  not  necessary.    Palmer  r.  People,  146. 

8b  Imdici*mirt~Dbath  vkom  Mortal  VVqund  Oitbn,  Sufficient  Allbga- 
tYo5I  cnr.  —  Where  an  itidicttnetit  allegAs  that  a  wound  was  gtreu  onA 
day.  And  that  the  deceased  lAnguished  of  grew  weakef  until  the  next 
day,  and  died,  this  is  sufficient  to  shoW  that  he  died  of  the  mcnrtal  Wound 
given,  of  which  he  lan^uiahed  to  death;  add  the  respective  date^  of  the 
stroke  and  of  the  death  are  suf&ciently  stated.  Palmer  r.  People,  146. 

tf.  ImnCTMENT  —  MaI^MIKHAND  MftAMd  0#  DsaTH,  SOFFlOlSKt  Allegatioit 
of — An  allegation,  in  an  indictment  for  murder,  that  the  defendant,  '"with 
A  certain  revolver  loaded  with  gunpowder  and  leaden  bullets,  which  he, 
the  said  T.  P.,  then  and  there  held  in  his  hand,  he,  the  said  T.  P.,  did 
thAtt  Atid  thAM  ttilouio^sly,  unlAwfttUy,  willfully.  And  of  his  malioe  afoiv 
thought,  shoot  off  and  discharge  at  and  upon  the  said  G.  B.,  thereby 
and  by  thus  striking  the  AAid  O.  B.  With  one  leaden  bullet  thus  dis- 
charged from  the  revolver  in  the  hand  of  the  said  G.  B.,  inflicting  on 
AU.  ST.  Kar.,  Vol.  XXllL— 60 
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and  In  t1i«  rfghl  ■Id*  of  bim,  the  ndd  O.  B.,  one  mortal  wound,* 
plainly  ahowa  that  fha  daoeaaed  waa  atniek  with  the  Imllot  diaabaifoA 
from  the  rarolTar.  No  partionlar  word  or  phraaa  need  ahow  tka  ■nanar 
and  means  of  death,  if  aaoh  f aol  is  made  pUunly  to  i^peni;  Pmkmr  v» 
PtofpUt  14$. 

HORSK-RACBB. 
SeeQAMnio. 

HOTELS. 
See  OoOD-wiLL^  6;  HomsriAis  1. 

HUSBAlfD  AND  WIFB. 

L  Mahital  RioafB  m  Pbopibtt  as  Amorura  CHiLDmnr.  —  When  m 
married  woman  to  whom  her  father  has  derised  part  of  hia  estate  pr^ 
deceases  him  intestate,  her  children  liring  at  the  time  of  the  teatatw^a 
death  take  aa  her  repreaentatives  nnder  the  will  of  their  grandfathsn 
and  that  part  of  the  estate  which  their  father  has  reoeiTed  for  them  In 
land,  or  inTested  in  land,  and  which  is  capable  of  identificataoa,  may  ba 
recoTcred  by  them  from  him  or  from  any  one  holding  nnder  him. 
their  title  has  been  defeated  by  prescription  or  some  other 
SmUk  T.  Witkami,  07. 

t.  Mabral  Riohtb  or  Pbopbbtt  as  AfFncnNO  Ghildrbv. — Hie  faot  ttaft 
a  hnsband,  who  has  acqnired  land  by  rirtne  of  his  marital  rights  mmi, 
by  inheritance  as  sole  heir  of  his  wife,  has  often  declared  while  in  pea- 
aession  that  it  belonged  to  hia  children,  and  that  he  intended  they  ahoald 
have  it,  together  with  the  fact  that  ba  haa  placed  some  of  them 
porarily  in  posaession  of  part  of  the  land,  is  not  snfficient  to  Toat 
title  thereto  in  them  nor  to  raise  a  tmst  in  their  farcr.  8mHk  t.  WH- 
9ami,  87. 

1,  llAEiTAL  RiOBiB  15  Pbofbbtt  At  AiFMTXNO  CHiLDsnr.*- When  by  law 
a  hnsband  is  the  sole  heir  of  his  wife,  and  hia  marital  rights  can  attaak 
to  her  real  and  personal  property,  her  children  upon  her  death  wiU  taka 
no  interest  in  a  devise  or  legacy  to  which,  nnder  her  deceased  father^ 
will,  she  was  entitled  at  the  time  of  her  marriage^  and  aa  to  whiab 
ahe  died  inteetate.    SmUhr.  WUlkau^VI. 

4»  Xmamot  bt  Bmtxbbtibs  oab  Buar  ohlt  where  there  la  a  oonTeyaaea 
of  a  Tested  interest  in  the  title  of  real  property.    MaUar  ^Albrmk^ 

7oa 

IL  Mabbibd  Wombn  —  Sbfabatb  Bbtatb.  —  A  deed  to  a  iiuatae  of  a  bmm*- 
ried  woman  and  her  heirs  and  assigns  does  not  oreate  a  aeparata  '■"■trtT 
in  her.     fTorrea  r.  Ooiieilo,  669. 

6b  If  A  HaaBABD  ahi>  Wm  cioBTBiBim  StVAiXT  from  their  aeparata  ea> 
tatee  moneys  which  they  invest  in  a  bond  and  mortgage  taken  in  tiiear 
Joint  names,  to  be  held  by  them,  their  ezeontors,  administratcca,  or  a» 
aigns,  they  bacome  tenants  in  eommon  thereof  and  netther  eaa  take 
anything  by  right  of  anrriTorship  on  tiia  death  of  the  other.  Manat  ^ 

0ea  Fbavduiabt  Omtbtavobi,  2t  Imnuvo^  ti  Mabma^b  abd  Diibbu^ 

mPBACHMSRTi 
See  AonoHt;  HaouaBBOi^  14 
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nfPBOVBMENTa 
INDBHNITT. 

INDICTMENT. 

&  BuFViuunicT  OF.  — Whmi  a  orime  may  b«  oommitted  by  Mrenl  methodi, 
tiM  indictmenl  may  oharge  that  it  was  oommitted  by  all,  provided  the 
dlibrent  methoda  are  not  ineoniietent  with  or  repngnant  to  eaoh  other. 
StaU  T.  MoiUffomery,  684. 

^  JouioiB  07  Felomus  im.  —  Sereral  distinot  feloniee  may  bo  eharged  ia 
the  fame  indictment  when  all  relate  to  the  lamo  tranaaotion,  and  admit 
of  the  lame  legal  judgment^  and  as  a  rule  the  proseontion  will  not  be  re* 
qnired  to  elect  on  which  oonnt  it  will  prooeed  in  such  case.  StaU  ▼• 
i/oiix.686. 

IL  Taa  AKD  Plaob,  Sutwiciest  ALLiOATioir  of.  —Where  one  (act  ia 
alleged  in  an  indictment,  with  the  time  and  place,  the  words  "then 
and  there,"  snbeeqnently  need  as  to  the  occnrrence  of  another  faot^ 
Fsfer  to  the  same  point  of  time  and  necessarily  import  that  the  two  were 
oo-oxistent;  and  it  is  sufficient  if  these  words  are  repeated  to  oTsry  other 
lattrisl  fact  set  np  in  the  indictment.    Palmer  t.  People^  lid. 

See  FoBOXRT.  6b  7;  Homioidi^  6-9;  Rapi^  6^  6;  Robbut. 

INDORSEMENT. 

Bm  AVtAOBMMKTp  Ij  NWOTIABLB  lH8TBUiaDn%  6^  7»  lOl 

INFANXa 
8m  DiMAon^  6|  ImnuHOB,  9;  NxoLiouroi,  20;  RsiLiOAa^  Sl-M^  6Ql 

INHERITANCS. 

8eO  HUBBAHD  AND  WiFB,  & 

INJUNCTIONS. 
Bm  OoMimAOTB,  4;  Co-nNAMor;  GooD-wnXi  1^  C» 

IN  PERSONAM. 
8eo  JvDOMXMTB»  8;  PBoom^  t» 

IN  REM. 
SeoPBooias,  4. 

INSOLVENOT. 

!•  CtaTBTAVois  nr  Cohtbatxiitioh  of. — One  who  adTaaosa  Money  to  •■ 
'faMolFeat  onder  an  agreement  that  he  shall  receivo  as  seonrity  therefor 
a  ooBTeyaaoe  of  certain  property,  but  to  whom  snoh  sonTcyance  ii  not 
oxeonted  ontQ  two  weeks  after  such  money  is  rooeiTod,  is  not  on  thai 
aooomil  to  be  ranked  M  an  nnsecnred  creditor  rooelTiag  saoarity  for  an 
— seoBiod  debib  although  bo  had  rsMon  to  belioTO  that  his  debtor  wm 
•otToat  when  the  lean  wss  made.    Bush  ▼.  SoMUtUt  448. 

1  AmoMDWjn  Daan.  —  Okb  Who  Loavs  Mohbt,  KHownra  It  a  io  aa 
UiBD  nr  Patixo  a  PaB-Bzumio  Dbbt,  to  a  borrower  in  embarrassed 
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eIreamsUnoea,  And  who  %Aai  amamil^  tat  tmeh  loan.  Is  not  ibereby 
gnilty  of  any  fraud  or  oraiioB  of  Ibo  inaolTonoy  law,  and  snch  ■eenritj 
cannol  bo  aol  asida  or  rigardod  ••  a  frand  upon  Bach  law.  BuA  t. 
BouteUe,  442. 

See  Go&roxczMH^  Ui  AjLiawunv  Oomw^MXAmoaa,  SL 

UXSTRfJCVKMB, 
Boo  Ansii^  7,  <|  PiMinw,  a;  fbaaafii;  %  VMU«a«3%  3| 

4; 


IKSURANC& 

li  Iksu&ablb  IvTBRm  TH  BviLDiyo  05  Land  Hxld  mroiB  Coivntacnr  or 

PoBOHASB.  — Cue  wbo  bolde  land  under  a  ooutraefe  of  iwidiaoe  baa  aa 
insurable  interest  in  «  building  wbidh  bo  ia  orooting  thoreoiL.  HmU  t. 
J^iagara  etc  Iruu  Cb.,  <97. 

li  Apfuoant  fob  jroT  RsQirniBD  to  Show  hii  Titlb  itvlbs  Bwipbbibp. 
An  applicant  Tor  insurance  Is  not  required  to  riiow  ^m  ozaci  mtditien  <f 
bis  title  to  tbe  property  sougbt  to  be  inauredy  unleaa  ho  h  rw|BeBfcod  ao 
to  do;  and  if  bis  application  is  oral  and  no  deoeife  ia  praefioed,  liii  fail^ 
nre  to  mention  encumbrances,  where  no  inquiiy  is  made  ooncennng  ea- 
onmbranoes,  ia  immaterial.     HaU  r.  Niagara  cC&  InM*  Ob.,  4fT« 

t.  Chanob  or  IMTBBB9T.  —  Thb  Issuino  ov  ak  Sxbdotiov  A]n>  Its  Lbtt 
VPOH  Pbrsonal  PBorBKiT  do  not  oufualitBte  ««di  m  obainge  a  the  intei* 
osty  title,  or  possession  of  the  assured  as  aroida  the  policy  under  a  con- 
dition declaring  that  it  shall  be  void  if  any  change  other  than  by  tha 
death  of  the  assured  takes  plaee  in  the  intoreati  title,  or  ^eesession  of 
the  subject  of  tbe  insurance,  whether  by  legal  process  or  judgment^  or 
by  voluntary  act  of  the  insured  or  otherwise.  Wabradi  ▼.  Pkana  Imm, 
Ob.,  752. 

4.  CoMDiTioiT  IN  Insurance  Poliot  as  to  Litioation  CoKOBBiniro  Pbofbbtt, 
CXiNSTRUOTiON  OF.  — •  A  proTistou  in  a  policy  of  insurance  that  it  aball 
become  void  if  the  title  or  posaessioa  of  the  property  insured  be  invdred 
in  litigation,  relates  to  a  litigation  over  the  title  or  poaseasion  of  the 
assured,  and  not  to  a  proceeding  instituted  to  oust  a  tenant  from  the 
property.     Hailr,  Nhtjara  ele.  /at.  Co.,  497. 

B.  Consent  to  AasioNMCNT  or  Poliot  or  Insuranob,  CoicPAirr  Bouitb  bt. 
When  an  insurance  company,  without  reservation,  consents  to  the  aa> 
signment  of  an  insurance  policy,  representing  upon  its  faoe  an  unearned 
▼alue,  to  a  purchaser  of  the  iosured  property ,  who  in  good  faith  paya 
value  for  such  assignment,  the  company  cannot  be  allowed  to  aet  up 
mental  reservations  or  prior  breaches  which  were  unknown  to  either 
party,  in  avoidance  of  its  liability  on  the  policy.  HaU  T.  l^agara  etc 
Oo.,  497. 

4.  Equitable  Own  bbshit  SurroR'iB  Rbottal  or  O WNBsauiP  ur  Afpxjoatiob 
ior  Insubasicb  —  Condition  in  Insubanck  Poliot  ab  to  Ownbbship 
or  PROPBBTT,  how  CoNSTBrBO.  — A  condition  in  a  policy  of  insurance 
that  the  policy  ahall  be  void  unless  consent  in  writing  is  indorsed  thereon 
by  the  company,  if  the  assured  is  not  the  sole  and  niiconditioual  owner 
of  the  property,  reUtes  only  to  changes  arising  after  the  executioo  and 
acceptance  of  the  polioy,  and  does  not  apply  to  an  eiisting  state  or  con* 
dition  of  the  property  at  the  time  whoB  the  polioy  was  issued.  SaU  «■ 
Kiagara  etc  Ins.  Co..  497. 
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T»  tsmmmMmn  iw  Tmtob  ov  Third^  Phrsow — Wos-VMnnm  or  FRsarnm  — 

—When  ■  firtftnsuEam^poIicj'ac&iMywItfdliBfftira'  rvcvrpt  of  tho 

flf  •  premima  whicfa  m  ftiet  ksroot  ft«eit  fsi(f,  Cttv  faet  ttattha 

'  macl*  oBt  and  OTBt  tv  tfa«  tmand  on  fciv  oxprow  proisne  to 

Ili9  fpromoBt  doav  not*  titop  1^  inmrsr  from  denying'  itv  TilSdity 

iwrsMNpa^HQS#  of  Mv  pFBintnni  ae  agaiint  •  inuilg^poo  of  ttra  aamrod 

to  whom  the  lost  is  made  payable,  althongh  he  reoeiwdf  the  poKey-from 

hI9  MMMre^  willioot  notiee  of  lAe  bob-  payuieat  of  aaefr  preBinnii;     unitM 

ftrfMhij  At^n  ▼.  JMk/brd  Ins.  Ox,  823. 

Bi  IsHVBAifeB'  nr  FATmi  or  THimDPkRsoir  —  Kvicr  or.  —  When  an  fnavranoe 
potiey  proHclee  that  the  hm  iw  payable  to  a  tbM  penoa  aa  •  mortgagee 
iBifrewn  of  the  anarec^  i%  ia  merely  a  designatfoa  of  the  p^tbds  to*  whom 
it  it  to  h»  poid^  mnd  not  aa  asaignment  of  the  pofiey,  or  a  contract  to 
faunre  the  interest  of  the  mortgagee,  and  he  oaa  ehiim  only  what  the 
ongraalry  ■ntrea  n  en  If  lieu  to  rvcoyer  under  hn  ooatraet*  cTaion 
AukUnffAt9*rtT.  lfbd;f<milM:,  (h.,  S23. 

ft  Ivmmjtmm  CbxPAinr  Bouvd  vr  m  Aonrr's  Kvowleooe  or  TmR  to 
FBQPBiinr  JswTiKD.  —  Where  a  widow  iriauiea  property  beluugfng  to 
tiie  Bimor  behv  of  her  deceased  bnsband,  makrng  tfie  applrcation  m  tiieir 
behalf,  they  having-  no  gnardian^  wherein  she  states  that  they  own  the 
property  is  fee-simple  and  ^at  H  ii  vnencnmbeeed,  the  only  daim 
against  thr  property  hefng  her  dower  interest;  and  the  compsirya  ngent 
hnrhig,  at  the  time  he  accepts  the  premium  and  issues  the  policy,  fuU 
knowledge  of  sncb  dower  interest,  his  knowledge  is  the  knowledge  of 
Ao  eompaay  and  bhidiog  npon  it^  and  it  cannot  repndfate  the  contract 
after  a  loss  occurs;  nor  is  snch  policy  forfeited  hj  the  fact  that  she 
•Besetij u enftf y  insures  her  dower  interest  in  the  property  in  another  com- 
pany.  In  order  to  assert  a  forfeitore  of  an  insnrance  policy  on  the 
gruuud  of  donble  insurance,  the  second  policy  must  have  been  made  to 
the  same  persons  mentioned  in  the  first  policy,  and  on  the  same  interest 
in  the  same  property,     ffaire  t,  Ohio  etc  Ins,  Oo.,  519. 

Ml  FbLiGT  or  IirsuBArrd  Filled  Qdt  bt  Acncirr  or  OcrsrtAVT  not  Atoidbd 
BT  MissTATBMBNT,  WKKN.  —  Where  an  agent  of  an  rnseraitoe  company 
who  has  authority  f»  issns  polieiea  withoat  ftnt  referring  the  applica- 
tions to  the  company,  with  full  knowledge  of  the  amount  of  an  encum- 
brance npon  the  property  inaond,  filb  ant  the  application  and  procures 
the  insured  to  sign  it  wttlMmt  leading  ii  ia  her,  the  company  cannot 
aroid  the  policy  because  the  amount  of  the  encumbrance  is  greater  than 
that  stated  in  the  applicatioaw    Bsiie  ▼•  OAioite.  fns,  Co.,  519. 

11.  WAiTBa  am  CcNnmoiia  om  Pouor  or  IiiaDAANGB  b7  A«bmt.  —  Where  an 
insurance  agent,  authorized  to  iasue  policies  without  referring  the  ap- 
plications to  the  company,  fails  to  indone  npon  a  policy  issued  by  him  a 
permission  granted  by  him  to  oMctgage  the  insured  property,  aa  required 
by  the  provisions  of  the  policy,  such  failure  will  not  avoid  the  policy, 
the  agent  having  taken  an  aotira  part  in  proouring  the  money  for  which 
the  mortgage  was  given,  adviaad  in  regard  to  it,  and  assured  the  insured 
that  she  was  protected  by  the  policy,  notwithstanding  the  provision  of 
the  policy  that  no  agent,  officer,  or  other  representative  of  the  company 
shall  have  the  power  to  waive  any  provision  thereof  except  in  writing. 
Beebe  r,  Ohh  etc.  Fits,  Go.,  519. 
\%  Lm  IffSTTRAMCB— OoNSTRircnoN  or  Ck>ifDnTON  xir  Poliot.  — When  one 
who  has  hit  life  insured  allows  bis  policy  to  lapse  and  the  inenrance 
oompany  reinstatss  him  by  accepting  payment  of  baek  does  upon  eon* 


950  Index. 

dltion  fhal  iM  b  of  "tomperate  habits,  in  good  healtii  ihm 
twelve  montba  pMt^  and  free  from  all  diiiftaia,  iafirmi^*  oi 
a  elighl  and  temporary  illnete  within  the  year  proTiona  to  Ua 
■tatoment^  whiefa  doee  not  render  him  oniDaarable  and  fnun  whioh  1m 
kae  entirely  reooTared  at  the  time  of  his  reinstatement^  doea  not  violnto 
■neh  oondition  nor  Titlate  his  insurance.  French  t*  Mmlmal  B&mnm  ^^mmd 
Lift  A9^%  801 

UL  hauR^sum  Poliot  Cotxrino  FBonsnr  Owhsd  bt  Two  Pntaou  mat 
BB  RioovB&BD  OPON  BT  Onb,  whbb.  — Where  a  polioy  of  infeoranoe 
era  property  owned  in  severalty  by  two  persons  insured,  and  the 
pany*s  ageot  who  issned  the  policy  had  knowledge  of  that  fact  at  thm 
time  of  its  issnanoe,  one  of  the  owners  may  maintain  an  aotion  in  bin 
own  name  to  recover  for  a  loss  affeoting  his  portion  of  the  property. 
Betbe  v.  Ohh  He  /as.  On.,  519. 

14»  Plbadimo  Obnbbal  lasuB.  —  In  an  aotion  upon  a  polioy  of  life  inauw 
anoe,  if  the  defendant  wishes  to  prove  that  osrtain  atatomonts  and 
representations  made  by  the  assured  in  his  answers  to  qnestioaa  in  hia 
^plioation  for  insnranoe  were  untrue,  the  defendant  muat^  in  his  ao- 
awer,  speeiaUy  plead  that  such  statements  or  repreaentationa  ware  fialse^ 
and  thus  notify  the  plaintiff  of  the  issue  intended  to  bo  mada.  Tbo 
pleading  of  the  general  issue  is  not  sufficient  for  this  purpose^  thongk 
the  polioy  of  insurance  made  the  application  upon  which  the  inauraaoe 
was  baaed  a  part  of  the  polioy  and  of  the  contract^  and  the  plaintiff' nU 
leged  that  he  had  oomplied  with  and  performed  all  the  obligations^  r^n- 
8entation%  and  warranties  required  and  imposed  by  tka  oontneti 
Bei^andn  v.  CownecUeui  IndemnUy  Asa'n^  362. 

VL  Plbadino.  — Ir  ab  Insubbb  Belibs  ufob  a  Sfbgial  H&ttbb  nr  Db- 
BBMSB  he  must  set  it  forth  by  proper  pleas.  It  cannot  be  shown  nor 
relied  upon  under  the  general  issue.  All  matters  in  oonfessiMi  and 
avoidance^  including  not  only  those  by  way  of  discharge,  but  those  also 
which  show  the  transaction  to  be  void  or  voidable  on  the  ground  of  fraud 
«r  otherwise,  must  be  specially  pleaded.  Bet^amim  v.  Commettetd  h^ 
dmmUt^  Au\  362. 

See  EzBonnov,  8|  ScrBBOOATiOB,  X 

INTEBB3TL 
Sea  DAMAaB8»  7|  Dbbu^  6b 

INTOXICATIKa  LIQUORS. 
Sea  Dbbd^  %  3)  MuNioirAif  GoaroBAnoB%  13-16t  Saubi^  C 

JOINDXa. 
See  Ibdiotmbbt,  1 

JOINT  LIABHITT. 
Sea  JuDOiCBim,  2. 

JUbOMENXa 

L  Wnn  BiBD  Fbrsons  not  w  BaiNO.—If  an  estate  is  vested  In  per- 
sons living,  subject  only  to  the  contingency  that  persons  may  ba 
bom*  who  will  have  an  interest  therein,  the  living  owners  of  the  estate^ 
for  all  purposes  of  any  litigation  in  reference  thereto,  represent  tha  whole 
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tmA  itettd  Bol  o&ly  i^or  theauelrat  bat  alio  for  th«  penoiif  nn* 
bora,  and  a  judgment  entered  ia  each  litigation  biada  their  intereat.  If 
11  piovjdea  for  and  proteota  them,  and  alao  if  the  oourt  determiaea  thai 
Umj  bare  no  intereat  to  be  protected.  Therefore  a  jndgment  ettabliab* 
ing  tho  ayiatonoe  of  a  oonveyanoe  from  the  peraon  from  whom  they  aU 
dariTed  title  and  that  it  waa  loat  before  being  recorded,  and  direoting 
another  oooyejranoe  to  be  made  in  Hen  of  that  ao  lost,  ia  binding  vptm 
tha  peraona  not  then  in  being.    Kent  t.  Chtrek  qfSL  Michaei^  693. 

^  BmnoTTor. — The  liability  of  defendantain  a  judgment  for  the  pay* 
bmaI  of  money,  originating  in  a  Joint  and  several  contract,  ia  aerenl 
in  natora^  and  an  irregularity  in  ita  rendition,  aa  against  one  defend- 
ant^ fnrniahca  ao  anffioient  reason  to  Tacate  the  judgment  regularly 
nadarod  aa  to  tha  other  partiea  defendant  therein.  8taU  t.  Taie,  664. 

flL  Bbtuuett  or.  —  a  judgment  against  acTeral  obligors  on  a  bond,  one  of 
whom  waa  dead  when  auit  waa  brought,  ia  irregular,  but  anoh  irregu- 
laris ia  not  sufficient  ground  upon  which  to  vacate  a  judgment  regu* 
lariy  rendered  as  to  the  other  defendanta  therein.    SiaU  ▼.  Tote,  664L 

4»  JVDOmNT  18  BVIDBNOI  OF  iNDIBTBONiaS  XM   WbITINO,  but  it  doCB  UOl 

neceasarily  follow  that  judgments  are  to  be  placed  on  the  aame  footing 
with  righta  of  action  on  bonda,  notea,  bills  of  exchange^  leasee,  contracts, 
or  other  evidences  of  indebtedneea  in  writing  enumerated  in  a  atatute 
fixing  the  period  of  limitation  thereon.    AnMer  v.  Whippls,  202. 

IL  JvDGMKHT  WHi!r  AX  EaTOPpaL.  — A  judgment  for  the  payment  of  money 
ia  evidence  of  indebtedness  of  the  highest  dignity  known  to  the  law;  and 
anlike  evidence  of  indebtedness  afforded  by  bond^  biUs,  leases,  and 
written  contracts,  it  importa  verity  and  operatea  aa  an  eatoppel  to  deny 
ita  tmthfulneaa.    Ambler  v.  Whipple,  202. 

iL  Hroppbl.  —If  an  Aonov  or  Trespass,  qmre  dcumtm  /regU  upon  the 
issue  of  soil  and  freehold,  a  verdict  and  judgment  ia  entered  on  that 
laane,  the  title  aa  between  the  partiea,  at  the  time  of  the  alleged  tree* 
pass,  ia  determined  and  the  judgment  is  conclusive  between  them  in 
a  tubee^ent  action  of  treapass  or  of  ejectment.    HaHqf  T.  Ano,  764» 

T«  JvsoMBirTs  AMD  Dio&XKS  RsvDaRKD  IN  SiSTKB  Statis  by  courta  of  record 
have  the  aame  conclusive  effect  in  other  states  aa  they  have  in  the  atata 
where  rendered,  and  the  rule  that  judgmenta  of  aister  atatea  are  con* 
alnaive  on  the  merita  extends  with  equal  force  to  dfcreea  in  chancery. 
iimMsr  V.  Whipple,  202. 

&  JuDOMniTS  IN  Pbksonam  or  SisTBR  Statis  are  placed  on  the  aame  footbg 

aadomeatio  judgmenta,  and  entitled  to  the  aame  credit  and  affeoti  when 

•onghl  to  be  enforced  in  tho  different  atatea,  aa  they,  by  law  or  naage, 

have  in  the  particular  atatea  wherein  they  were  rendered.    AmbUr  t. 

WUppU,^XfL 

H  JvDOMXNTB  or  SisTBR  Statks — Plsa  OF  Fraud  aoaxnst.— A  plea  of  fraud 
k  not  admiaaible  ia  aotiona  on  judgmenta  of  aiater  atatea,  when  there 
waa  juriadiction  of  the  peraon  and  aubject-matter,  nnleaa  it  can  be  aet 
ap  in  the  court  of  the  state  rendering  anch  judgment.  The  judgment 
ia  anch  case  is  not  void,  but  voidable  merely.    AiMer  t.  WMppU,  202. 

IQl  JvDomNTB  or  Sxstrr  Statis — LmiTATiuN  against. —  A  judgment  valid 
and  oonduaive  in  the  courts  of  the  atate  where  rendered  will  be  en- 
forced in  the  other  states  upon  the  aame  footing  aa  domeatio  Judgmenta 
within  auch  period  of  limitation  aa  may  be  prescribed  in  respect  to  anoh 
judgment  by  the  law  of  the  atate  where  it  is  aought  to  bo  onforced. 
Ambkr  v.  Whipple,  208. 


II.  Jmmmtmm  ai>»  9mmmm  •r y— ■■  la  0»i 

grM«fftti«liaiid«r«di*%»thoMWi(teUMMtt.  i(l«Mr«.  Vi%v^»t. 

IfL  OdUkAvntAii  AvvAOK.  ^  DMftMfelo  jndgmiaii  m^  thdat  ifeMuiaic-  vpos 

Uk»  foofcittgb  «» til*  jtt^gitt«iito  mi  tiuM»  wMtm,  lai]p«Pi^  wi||^  sml  fobli* 

p«KogF  i»nUd«  their  kidivMk  •ollatoral  oootritirti—  «r 

Ml  ftnAWT*  OP  LfHTTATieiWi  *•  A  JmJgHMoil  d«e»  d«I  Impmii»4< 

exMattoa  ili«r«Mi  luoM  witbia  Mven  yMw  frMi  lt»  Msditioi^  amd 
try  a»  prMoribe  bf  atetale  ha*  baea  iin4a  wilUii  •r«ry  mum  ]P*Mi 
tiMpeafler.     SmUk  r.  ITlttteiiM,  d7. 

M.  Aifwf Bif iHT  on  —  The  oMivi  m^,  in  »tl>i^f  •  ymigmmotk  M^dkn  tii«r»- 
ftBm  Mio  name  of  a  parly  againal  wkona  it  waa  JHUgakily  Mfjapad  be- 
•anae  of  hia  daalb  pnor  to  th»  caoHaa— ♦maafc  oi  tba  aaHaifc  Bttiie  ▼- 
f  o^,  664 

Hk,  A  J VBaicaNT  Saoa&B  bb  YAOJktm^  osr  If  ovioir  wboa  A  h^mgnmak  m  ffereigii 
eorponkiioii,  and  ia  baaed  «pOQ  aawioa  of  |voeaaa  «paa  m  panoa  vho  ia 
abown  by  allldavito  aot  to  have  been  ita  eaabiar,  diveetoi^  BOf»  i^aaaging 
agentk     fHyJor  v.  Granits  8ttU^  Fr»w9iUiU  i#«aX  TMt 

m  PftAa*n0&  —  MovieM  to  8n  Astoa  J^DOMCvrfw  ipregvlaxity  wOi^  under 
Ibe  blaeowN  atolatov  be  eotortoHied  if  made  ia  Abe  aanie  «oart  wiUiin 
tbree  yeara  ttom  the  renUltioa  et  the  jodgaaenk    Siat»  v.  T^Uti  664. 

17.  PRAerica  -r^  Morioiv  t(»  Vaoats  Job(m»iw  e»  the  growid  that  tbaipeti- 
tioft  upon  wbioh  it  ie  baaed  doea  mot  atoto  faoto  aaffioieat  to  ea«ilHn4u  m 
oanae  of  action  eaaaet  be-intorpoaed,  after  the  lapse  of  the  tana  at  which 
the  jHidgMOst  waa  p^daredk    9$mU  ^  Att^  6M. 

UL  How  Yaoatbb  vos  Amvb.  —  Whan  a  pncty^  lb  pieventad  bgf  tend  or 
fraudulent  misrepreaentatioBa  from  iatetpeaHig  bia  deianaa  belW»|ndg- 
ment  k  readsred  he  may  appfy  to  that  oeott  ftw  ito  annahneat  aad  to  lie 
let  in  to  defend  on  the  merita;-  hot  a  plea  e^  fnm4  in  proeurin^  aiioh 
jadgment  ift  pot  a  proper  pltoa  to  an  action  thereon.  Ambkr  ▼.  Wk^pie, 
2021 

)9l  Whbit  EkQutrr  wil&  Sit-  Asnm  p»s  Fravi>  am9  IffnrAKm  —  A  oonrt 
of  equity  poaBessee  inherent  power  to  set  aside  a  fadjifment  preen wnf  and 
entered  b^  f rand  practiced  npon  the  eonrt,  or  for  a  mistake  made  by  ii^ 
but  thin  power  wiH'  only  be  exercised  in  dear  oasea,  and  wbeo^  the  party 
aslring  H  ia  hitaiself  withoat  fhalt,  and  when  he  proceed*  withont  aareaf> 
sonable  delay  aftor  the  discovery  of  the  fraud  or  milsbakeb  Wkjkth  t. 
AUMdl,  2TO. 

IPC  JvMimirp  III'  FoMebosfiftB  —  Wenr  Bovrrr*  vnL  mv  RaaisTB 
AOARf  m  -«-  When  a  aenlor  mortgaij^e^  ia  madir  a  party  defeadbat  to 
an  action  liy  tha  jnnlor  moKgagee  to  ibreoloset  aader  a  eompktot  alleg- 
ing that  any  lien  held  by  the  aenior  mortgagee  ia  joaior  maA  anbordi* 
aato  to  the  mortgage  ib  aaiX  aaob  aenjor  mortgagee  baa  b»  r^b%  v 
a^hist  the  allegatiena  of  aaob  ee«plbia4  to  rely  opoa  a  atatoaaaab  made 
to  him  by  ooaaaef  for  tha  faaier  mortgagee  that  be  la  made  a  party  aim- 
ply  to  bar  hie  e^|aity  of  redbaption  nodera  jadjgaMat  for  eeato Md  by 
him;  and  if,  wkheat  plsadiag  hieaeniior-mortgagev  b»altow»tbe  Jbnior 
mortgag;ea  to  tobo  jndi^ment  adjodging  the  mortgage  of  tbalbttor  to  be 
tile  aenior  Ken  on  the  properSyy  a  eonrt  e#  equity  wilt  net  aebaaeb' lndg« 
ment  aside  aa  baring-  been  ebtoined  by  fVand  or  raadareJ  tbraagb  mia- 
toke  of  the  court.     Sn^Uah  ▼.  AUMch,  27Ql 

It.  JirDOMBNT'BT' CVHvmsafoif,  Wbat  m.  —The  ooafsaaien  of  jbdgaaaatcon* 
templated  by  section  66  of  the  IHiooia  practiee  act  iaAooafeasiea  of^jndg- 
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bmbI  la  •  proceeding  instftntod  without  prooesa,  and  bas  no  reference 
W  »  mjftmtM  mtjiemtm,  or  oonlsMioB  •!  }«^gmoBt  signed  bj  th« 
b  Ih*  — lioa  after  smt  lirongliK  wkloli  waa  reoorted  to  at 
law  in  many  different  kinds  of  actions.     LUtle  t.  l>yer,  140. 

Wl  JvBaimiv  nr  OoNmnMi,  Djurra  ttton  Whiob  mat  bi  Pooh dkd.  —  Tha 
w«r4*'^bt"i«8acttaa  06  of  the  Illinois  praotteoaet,  whicli  proTides 
that  tmj  paaaaA,  far  a  ^bt  bonaJUtt  dae^  maj  confess  Jndgment  by  him« 
■aU  av  attsraajy  daly  antborisetl,  either  ia  term  time  or  Taeation,  with« 
caI  praaaa^  ia  vaad  aa  indicative  of  a  snm  certain  that  ia  owiag  from  ona 
panoB  t»aiiotbar.    LiUk  v.  DptF,  140. 

Ml  JvBoiiBmi^  Pownt  va  Coirma  nor  Exteiibid  bstoii d  PROTiazoifa  ow 
fitanmk  ^^Saqnd  public  poli^  damaada  that  the  power  of  confessing 
J^dgasanta  vndar  and  by  virtae  of  warranto  of  attorney  sbonld  not  be  ex« 
tandad  bayaad  tha  provisiona  of  the  atatata  and  the  deoisioaa  ia  tha 
•djadiMtad  oasaa.     LiMk  ▼.  I>y0r.  14a 

i4»  Jusanvrt  vr  OonwmuaoM  loa  UNcnvTAm  awb  UNLiQUiDATaiy  Amount. 
An  •areatriolad  power,  doaated  by  warrant  cl  attorney,  to  confess  a 
{■dgaaeni  againat  tha  donor  for  aa  nncertain,  anliqnidated,  and  nnlim* 
itadamaimt  af  manay  paid  oat  for  water  latea,  gaa  bills,  and  for  cleaning 
demised  pvemiaaa  and  keeping  them  ia  a  healthy  condition,  cannot  law- 
fallgr  be  aither  gives  or  axeroised.  A  party  cannot  be  permitted  to  co- 
araa  payassnt  of  a  aiaim,  however  ]ast»  without  tho  sanctica  of  judicial 
authority.    UuU  t,  Ihf€r,  14a 

WL  OONIMHOIC  or  J  VDOMBNT  AT  OOMMON  LaW,  HOW  IlBtfmfOTBBw  —  At  COm« 

law,  a  aoofeaaioa  of  judgment  without  process  or  any  action  pending 
by  means  of  a  warrant  of  attorney,  and  unless  the  amount  was 
itioned  im  tha  warrant  itself  waa  reetricted  to  notes,  bills,  bonds,  or 
oMiar  instraments  ea  oTldanaea  of  indebtednesa  wherein  the  amount  for 
wfaiah  tha  jadgmant  waa  to  ba  oanfeased  waa  so  specified  that  it  could 
readily  bo  datarmiaad  by  aiara  lAspeotion  or  computation,  and  did  not 
rsfaira  jadiaial  inquiry  for  its  aseertaiamentL    JMU  ▼.  Dffer^  140. 

98.  JvBOMXRT  BT  CoMrxssioir,  Void  whxv. — A  warrant  of  attorney  in  a  lease 
fr^riAiBg  for  tha  payma»t  of  a  fixod  amaoBt  af  rant,  in  apeoifiad  somi^ 
at  stated  iAoMK  9mi  that  all  water  ratt%  gaa  bill^  and  expenses  of  keep- 
ing  tha  premises  in  a  healthy  condition  shall  be  additional  rent,  which 
ondartakea  to  grant  tha  power  to  waive  process  and  the  service  thereof 
and  to  confess  Judgment  from  time  to  time»  for  any  rent  then  due  by 
the  terms  of  the  lease,  with  coats,  etc.,  attempts  to  authorixe  a  proceed* 
ing  unknown  to  the  common  law,  and  not  contemplated  by  the  statute, 
and  a  judgment  of  tha  aanrt  baaad  an  saoh  warrant  ia  eorcun  nonjudiee 
aodvaid.    iiMte  ¥,  Z^^sr.  140. 

f7  JirpaKKNTa  bt  CQurxmox— Ci«bbx  kqv  lnYtmn^  wixs  Jvmcial 
Fqvxmi,  ^  Undar  aactioa  06  gf  tha  lUiaoia  pvaotioa  aixh.  which  gives  to 
tha  clerk  authority  to  enter  judgmanta  by  oonfeaaiom  either  in  term 
time  er  ncatMis  he  ia  no^  and  could  net  lawfully  bs^  invaatod  with 
power  ta  aacertaia  Icom  eridaace  iIcAerf  the  iBsttumenta  filad»  tha 
anxQunta  for  which  judgmento  are  ta  ba  antarcdL  He  baa  merely  au- 
thority to  examine  the  papen  preaonted  to  aiid  filed  with  him,  for  the 
pnrpoaQ  of  aioertalatog  that  the  foraul  lequirementi  el  ti»e  law  hava 
baea  complied  with»  a»d  baa  n»  pawer  whatever  to  iBvaaligata  farther 
or  ad  judicata  the  aiaouat  dve.  XMi  a,  Di^m  UfL 
ArrxAL,  2;  CoBPORATioNay  1(^  InaVBABCO^  3;  Justxcb  ov  thb  Pbaob; 

LiMITATIONH  OP   ACTIONS,    3;    IdS  PSNDBNS;   MORTGAGES,    6^  Sj    PlXAD- 

no,  2,  7;  ProoxsSi  6;  Quo  Warranto;  SuBBOOATioir,  8L 


954  •  Tndez. 

JUBISDICnOK. 

L  TttT  or.  — Hm  mggngik>%m  warn  deound«d  ia  good  faMi  io  tto  tat  «f 
jaritdiotioii,  though  madt  vp  of  ooyenl  ooomo  of  ookioa.    MmUm  ▼• 

&  Whut  vox  Oobtbik  — ^Wheo  iho  aam  demanded  in  good  faith  is  rr 
daoed  under  the  jnrisdiottonel  limit  bj  failure  of  proof  or  by  onstaia- 
ing  0  domnrrer  to  nay  part  thereof  or  to  tome  of  the  eanaeo  of  aotuMi, 
the  jnriediotioa  ii  not  thereby  onatod  unlesa  there  it  a  misjoinder  of  pnr> 
ties.  If  there  is  simply  a  mitjoinder  of  caases  of  action  the  oonrt  shonld 
order  the  action  divided,  and  not  dismissed.     MartU  ▼•  Qoode,  799L 

H  KoM-&ian>BiiTS.-~8ervioe  of  process  in  a  foredosnre  prooeoding  eaa- 
Bot  bo  made  upon  a  mortgagor  by  leaving  a  copy  with  a  membor 
of  his  family  at  his  alleged  nsnal  place  of  residenoe^  whoa  ho  hna 
in  &ot  gone  to  another  state  with  the  intention  of  taking  np  his  rsa* 
denoe  there^  has  there  engaged  in  bnsiueis^  for  soTeral  yoaz%  Toted, 
•at  npon  juries,  and  discharged  other  duties  as  a  dtiaan,  bat  has  not 
•  romorod  his  family  there,  and  has  at  long  interrals  visited  them  in  tho 
other  state^  with  a  continued  intention  to  remove  them  to  tho  state  of 
his  actoal  residence.  A  decree  of  foreclosure  based  upon  snoh  aorrioo 
is  void  for  want  of  jurisdiction.    Schletung  v.  De  Peytier^  808. 

lb  Prooisb — Unauthoiuzxd  Ssrviob — ErriOT  or  Voluntart  Aitsab- 
▲HOBi  —  When  a  non-resident  appears  and  interpleads  in  responao  to 
the  process  of  a  court  having  no  authority  or  jurisdiction  to  issiio  t^ 
snoh  appearance  must  be  regarded  as  voluntary  and  a  waiver  of  tho 
right  to  object  to  the  jurisdiction  of  the  oourk  Qwrnam  Bamk  ▼• 
AfMricam  ttc  ItUL  Co.,  816. 

Ii  Qabiiishmbkt  or  Dkbt  Dub  Nob-rbbidbnt  fBOK  FoBSioir  Oortobaticmi. 
The  courts  of  one  state  have  jurisdiction  to  garnish  a  debt  due  to  a  non- 
resident of  that  state  from  a  foreign  corporation  having  an  agent  in  tho 
state  where  suit  is  brought^  and  upon  whom  prooess  may  be  served  at 
tho  snit  of  one  of  its  residents.  Qermam  Bank  t*  AtnenooM  etc  Itm.  €bu» 
81& 

8io  CoBfOBAnoBS,  14,  21,  22;  Cbixibal  Law;  Bquitt,  2;  Habbab  Go»- 
rot;  JusTiOB  or  thb  Pbaob;  Pboous;  SrATUTBfl^  7t  9L 

JURY  AKD  JURORS. 
See  CoHSTiTUTZOiiai  1;  TBiAb 

JUSnCB  OF  THB  PEAOB. 

1*  HaBBAii  CoBPin — Justiob's  Jddqmbnt.  —  A  judgment  of  a  Jnstioe  of  tho 
peace  holding  a  prisoner  in  custody  for  trial  in  a  case  where  jnrisdiotion 
exists  cannot  be  successfully  assailed  collaterally  by  application  for 
writ  of  habeoi  corpus.     Turner  v.  Conheff,  251. 

t.  JoffnoB*fl  JuDOMBHT— CoLLATSBAL  Attaoc  iob  Sbbob.  ^Ab  intsrmo- 
diato  error  of  an  inferior  tribunal,  such  as  a  refusal  to  grant  a  ebango  of 
Tonue»  does  not  so  destroy  jurisdictioB  as  to  lay  its  judgment  open  to 
ooUateral  attack.     Ttarner  v.  Cankeif,  251. 

H  JimiciB*8  JuDGKBNT — CoLLATEBAL  Attaos.  — Whou  thoTS  IS  general  jnr- 
isdjotion  of  a  snbjecti  although  vested  in  an  inferior  tribunal,  its  jndg- 
■Mnt  cannot  be  collaterally  attacked.     Tttrmer  v.  OonAqft  25L 

See  HoMiaiD%  1. 
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justification. 

LABORBR. 
8m  Bxxoution,  7* 

LACHES. 
8m  BxiounoVf  4;  JuDOKunn^  19^  91  * 

LANDLORD  AND  TENANT 

!•  WuMJnsBXD  Bovatf  Wabkavtt  ow  Oomnram  ov.— One  wIm  toli  for 

ft  short  timo  •  hooM  prorided  with  all  forniahingt  and  appoiatmento 
for  immediato  residenM  may  bo  aappooed  to  oontraot  in  reforenM  to  tho 
woU  nndonfeood  pnrpoM  of  tho  hiror  to  nM  it  M  a  habitation,  and  may 
ho  hold  answorablo  in  damagM  if  U  ii  aol  fit  for  onoh  habitation. 
IngaU$  ▼.  JSTotef  ,  iSHk 

WL  AOBBBmHT   BT   TMBtAXT  lO   PaT  ,TAZBi— LUWB^   TlTUL— Whon   • 

looM  from  a  trostM  prorideo  that  tho  tenant  ihall  bo  liable  for  tho 
taxM  on  the  leased  land  in  lien  of  renti  the  soooeuor  in  intereit  of  snoh 
tenant  under  the  lease  is  liable  for  all  taxes  unpaid  at  the  time  betook 
possession,  in  an  action  brought  by  one  holding  title  from  enoh  trustee. 
JWrtoiM  T.  Sehulenberg  etc  Lumber  Co.,  648. 
H  AaBBEMurr  bt  Tbnamt  to  Pat  Taxis  —  Lxabiutt  ov  Suoobbsob.  — 
When  a  tenant  ooTonants  to  pay  taxes  on  the  leased  land  in  lion  of 
ront^  his  sucoessor  in  interest  under  the  same  leMO  is  liable  for  all  taxM 
vnpaid  at  the  time  the  latter  took  possession.  FankUm  r.  StMndtmrg 
mc^  Lrnnbtr  Co,t  648. 

8m  Damaobs,  7;  Elbyatobs,  1,  2;  Ihsubavci^  4 

LAW  AND  THE  LADT. 
8m  Dam aobb^  L 

LAW  OF  PLACE. 
8m  Cokflics  of  Lawb. 

LEASE. 
8m  JviMiCBBn^  <  6^  86;  Lahdlobd  ahd  Tbnabt}  Shipfuto,  8|  Tbotbb,  A. 

LEGACY. 

8m  BBQVBsn;  Btidbbob,  10;  Husband  and  Wif%  8f  WniA 

LEGISLATURE. 

Oabbibbs — Rboulation  of  Fbbiobts  and  Fabbs  —  OuNffrmrnoNAL  Law. 
mie  legislature  hM  authority  to  delegate  power  to  a  oommission  to  pro- 
vide reasonable  rulM  and  regulations  in  respeot  to  fixing  reasonable 
freight  and  passenger  tariffs  by  railroads  and  other  Mmmon  oamers,  to 
prevent  unjust  disoriminations  and  preferenoes,  and  to  regulate  other 
matters  pertaining  to  transportation  within  the  state,  snbjeot  to  tho 
right  of  appeal  to  the  oonrts.    Atlantic  Sheprem  Oo,  t.   WOndngUm  etc 

It  8|  EnorBBT  Domain,  3;  MmnoirAL  OowoBAnon^  1,  It 
8cA!niTBi,  4^  7* 


9W 


vunm;  Shbrhi^  L 
8m  M mnoirAL  OoB>omAnoif%  14^  15;  Railboaim^  29, 10;  Bsu,  FBorsm; 


UlSS. 
8m  iiOBfOBATios%  1^  6|  Dnm^  8^  UonoMn^  II  6|  Bmrra^  ii 

LDiHAXioNa  OF  Acrroura 

1.  PUUMV  flv  Amnmrnm  Aanm.^A.  mam  U  Mlioa  ctMoi  te  Mid  fti 
*k«M  MMMd  «Bttt  «a  MtiiMi  ottt  bft  isvtiiuted  tktNOB.  and  vhon  tfai 
rtgvUritj  of  tfa«  prooeedingt  for  the  eondemnalioa  of  kiid.  am  vol!  m 
thft  aBwonfc  of  dwai^i  dno  tiMOwiicr»  k  poBdiog  oo  appeol^  Im  ouhmA 
iKvif  Ml  indopoMdool  aotioa  Cor  moh  dAmoges.  Honee,  if  ho  bdnfi  hu 
ootloa  lo  loooFor  damftgw  foe  tho  u^srieo  tiutained,  wikhia  i«o 
fvon  tho  tiMioinoliiio  of  Iho  aotioD  iaToiviiig  tho  Ngularifey  of  tho 
downoiion  froooodingi^  hio  right  to  rolief  io  not  borrod  by  tho  itototo  of 
KmitotioDi.    ^orf  Wayn0w.  HamiUom^  263. 

t.  Wnw  ■MiJiKWflfc  •—  AUhoogh  o  non^voatdeat  dobtor  hM  proporty  withim 
llio  otati^  tho  oporfction  of  tho  otatute  of  Umitotioni  io  loipondod  whilo 
ho  io  ofaMBt  fro«  thi  ttoti^    Qri^yr.  WUUami,  782. 

4  J^RBMoarai  QV  Bmm  BcAXH—IiiMiTATioii  AaAiur.— >▲  JodgoMat  or 
dooTM  rendered  by  o  ooart  of  another  ttate,  or  by  tho  mprenao  coart  of 
tiie  Dutriot  of  Oolambia^  ie,  in  Uliuoia,  borrod  in  five  yearo  after  a  oanw 
of  aotioB  aooroM  thereon.    Ambler  v.  Whipple,  202. 

8m  JuDOMum,  4  iO,  i^  1ft. 

LIS  PENDENS. 

L  TioaoH  IV  Aonov  fob  Tbmvam  uroK  Rbal  Pbopbbtt  io  ponding 
and  the  pleadings  are  enoh  that  the  title  to  the  property  may  bo 
drawn  in  inne  and  lo  decided  that  the  decision  will  bo  oondosiTO  oa 
the  parties  in  a  subsequent  action  of  trespass  or  of  ejectment^  yet  no  tho 
Und  itself  is  not  the  sabjeot-matter  of  the  action  and  there  ii  nothing  ia 
tho  pleadtnp  to  show  that  titto  thereto  is  involvod,  tho  pni  ulisui  of  i^ 
pendenU  lite  ia  not  bound  by  the  judgment  in  a  subsequent  actioa  iaTolv* 
ing  title  to  the  same  land.     Hmky  v.  Afn^  764. 

%  SvnmnoKT  nr  TknriM^  Bnraov  oa  on  Pnoma  PHmaan  Ijr&  — 
The  pendency  of  a  trespass  suit  does  not  proTont  the  purchase  of  tho  load 
apoa  whioh  tho  trospaas  wm  committed^  poadsaie  UU^  or  fiTo  a  jadg* 
moot  lor  damage  subsequently  rocoverod  therein  tho  effect  of  aa  ad- 
judioatioa  upon  tho  title  of  snob  intermediate  purohasor»  OTon  though 
ho  may  have  kxu>wn  that  tho  aotion  was  for  trMpaai  upon  tiio  land  par- 
obasod.    Maikifx.AwKl^iL 

LITK-8T0CC 
See  Cabbibbs,  I,  t. 

Lcnrr  nisxRUMxma 

See  Nbootiablb  ImnrnnuMn,  17« 
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MACmNBRY. 
S|  ILwnft  AMD  SsBFAirr,  t;  Raiuwabi^  4  49|  Salh^  & 

ICAOISXaATS. 
8w  Habbas  Go: 


MALIOB. 
8w  H(»ncn>s»  S»  4»  7;  Slahdbb,  Jl 

MANSLAUGHTER. 
See  H(HiiGii»,  1. 

MAKUFACTURB&S. 
See  KiQLiOBNGB,  9i  Sales,  1. 

MARRfAGB  AND  DIVOROB. 

i.  DinntoB  ~  KrrsKif s  am  d  Rspc atbd  Ckubltt,  what  OoiramuTBi.  —  One 
AOt  of  force  and  violeace,  preceded  by  insult  and  abnse,  doea  not  eonati- 
i«te  moh  extrvme  and  rei>eated  ernelty  ae  will  jvttify  a  divoroe.  No 
ene  aet  of  personal  Tiolenee,  althongh  eonpled  with  abnsire  and  deroga- 
torj  language,  constitutes  a  ground  of  divoroe.    JVito  r.  FtUb,  IM. 

IL  DivoROB — I>B8Kirnoir — Rsvubal  ov  Sbtval  IvTntoouBfii. — Tlie  refusal 
111  a  wife,  without  sufficient  reason,  to  hare  eezual  intereourse  with  her 
husband  for  a  period  of  two  jean  or  more  does  not  eonstitute  willful 
desertion  within  the  meaning  of  the  Illinois  ttatnta  relating  to  divorce. 
mie  willful  desertion  which  is  made  a  ground  «f  diToroe  mimm»  the  ah* 
negation  of  all  the  duties  of  the  marital  relation,  and  met  of  one  only. 
Frim  v.  Ftitz,  159. 

B.  DnroRom — Dbbstioii  as  &itotrNi>  vob — What  OoHWffuiBs.  —  Under 
the  Illinois  statute,  the  desertion  or  abeenoe  which  will  justify  a  divorce 
must  be  without  any  reasonable  cause,  and  the  reasonable  cause  which 
wSU  justify  desertion  and  abandonment  must  be  such  as  would  antille 
the  "party  deserted  to  a  divorce.     Fritz  v.  /Vife,  IM. 

MARRIED  WOMEN. 
8m  Husband  ahd  Wivb;  Speoiyio  Pbrfobiianob,  2. 

MASTER. 
See  SuiFPino^  i-6,  &• 

MASTER  AND  SERVANT. 
^ABB— DuTT  OB  Emplotbb  TO  CoNiDBM  TO  RiTLBi.  —  When  an 
iployoe,  CO  entering  the  servioe  of  his  employer,  accepts  a  book  of  rales 
ygscoribigg  his  duties  and  the  manner  of  performing  them,  he  obligates 
himself  to  observe  and  conform  to  them  according  to  their  plain  terms, 
and  not  according  to  what  nay  have  been  a  cnatotnary  practice  among 
other  employees,  regaidless  of  the  express  requirements  of  such  rules. 
O&rd^  V.  New  York  etc.  B.  B,  Co,,  391. 
&  Sbbvamt  mat  Riootbb  tob  Injubt  Causbd  bt  Mastbb  and  Fellow- 
Sbbyabt*  — >  One  servant  may  recover  for  an  injury  caused  by  the  com* 
bined  negligence  of  the  oiastar  and  a  £eUow-servanti  Bluedom  v.  Mi** 
mni  Pae.  By  Co.,  615. 
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lb  DinonTi  ICAGBnrsKT — BiminniOFPBOov.^Iiiaii  aetloB^ft 

Againit  hit  mMUr  to  vaooTer  for  inJnrtM  nctitw^d  m  thu  mn  nf  iluftwUit 
machineryt  tlM  bardon  of  proof  ii  upon  the  mrrmat  to  ahov  tlwft  th« 
maohinary  waa  dofeetiTef  thai  aach  dafeota  wara  tha  prozimato  aaaaa  al 
hia  injnrj,  and  that  tha  mastar  had  ksowldga,  or  might  bj  tha  ezi 
of  ordiaary  aara  hara  had  knowladga  of  aach  dafaetai  Jfmtom 
wmrnd  Me,  JL  R,  Oix,  814. 

^  Rusa  AaamnD  bt  8sRTAirr,  —  Ha  who  angagea  in  Iha  amptojaaantV 
anothar  for  tha  parformanoa  of  a  apacifiad  daty  for  oompanaation^  takaa 
upon  himaalf  tha  aatund  and  ordinary  riaka  and  parila  iiwidaat  to  Iha 
parformanoa  of  tnch  daty,  inolading  tha  perila  arlaing  from  tha  cnralaai 
naat  and  nagligenoa  of  tboaa  who  ara  in  tha  aama  amploymant  aa  fallow- 
aarvaata.    Daniei  ▼•  Ckaapeahe  etc  S*f  (7a,  870L 

Ai  AasuMFTioif  09  Risxa.  —  If  a  man  chooaaa  to  accopt  amplojaMBt  aad  to 
oontinna  in  it  with  knowladge  of  ito  dangen,  ha  aaaamea  tiio  r^^— ^'^aat 
riaka  and  moat  abida  tha  conaaqaenoaa,  ao  far  aa  any  ehdm  to  aoaapott* 
aation  against  tha  amployar  ia  oonoamad.  BaUimon  MCm  R.  ML  CbL  i; 
Stale,  872. 

6L  Dunaa  whtch  Mastbr  Cakhot  Aanair. — ▲  auutar  maaft  aKaroiaa  to 
tha  oarrying  on  of  hia  boainaaa  all  tha  watchfalnaaa  affor  hia  aarYanfti^ 
and  amploy  all  tha  aafagnarda,  whioh  a  raaaonabla  and  oonaidorato  pc»> 
denoa  may  dioteto  For  any  Tiolation  of  thia  dnfy  raanlting  ia  aa  to> 
Jnry  to  a  aarrant^  tha  maatar  ia  anawantbla  to  him,  and  thia  ranaaiaa  traa 
thongh  tha  maatar  had  dapatad  to  anothar  amployaa  or  aarraaft  tha  paiw 
formanoa  of  tha  naglaotad  dnty.    Domkl  ▼•  Oht&ptdke  aia  J^'y  Oo^  878L 

7.  YiOB-FKixiGirAL^  LuBiUTT  lOB  KiGuauiai  ov. — Wh«a  a  maatar  gi^ 
to  hia  aarrant  tha  powar  to  aaperintand,  oontrol,  aad  diraot  othar 
▼anto  angaged  in  tha  performanoa  of  a  work,  aach  aanrant  ia^  ao 
what  ha  ia  oallad,  aa  to  tha  man  nndar  him,  a  Tioa-pcindpa],  aad  tha 
auatar  la  liabla  for  hia  aagligant  aoto  and  omiaaiona  in  performiqg  hit 
datiaa.    JfOfer  ▼.  JIZMoar J  i>ae.  i7V  ^»  873. 

8L  Yioa-PBXNOiPALk  LzABiUTT  FOB.  — FoT  tiia  broach  of  aaj  daty  whlah  a 
maator  ao  owaa  to  a  aarrant  that  ha  moat  parform  it  ia  paraoa  or  hj  hii 
agant^  appointad  for  that  parpoaa  and  commonly  called  a  vloa*prlaiia^^ 
or  middleman,  tha  maatar  ia  raaponaibla  to  a  aanrant  tojnrad  tiiarahj 
without  hia  contributory  nagliganoa,  and  whara  tha  broach  of  tlia  dsty 
Ii  by  tha  Tica-principal  it  ia  not  material  what  hia  plaoa  or  grade  of  aH^ 
▼ice  ia.    Damd  ▼•  Chnapeake  etc  Ifjf  Ch.,  870. 

%  Powaa  «o  Bmplot  ahb  Duohargb  Othsb  SaaTAim^  Quasmur  tm  «a«» 
iKFoaTABT,  WHSM.  — Tha  qaaation  whether  or  aot  a  aaryaat  haa  powar 
to  amploy  aad  diaoharge  othar  aeiranto  ia  important  to  datarmialag 
whether  or  not  he  ia  to  be  dfcmed  a  aaperior  aarfmat^  for  whoaa  aoto 
tha  maator  la  held  liabla»  althoagb  it  ia  not  naoaoary  to  ahow  II  Igf 
poaitive  proof  in  erery  caae.    Pahner  t.  MMdgam  etc  JL  IL  Qx,  807. 

iaa  OABaiiBii  Sf  RAiiJK>A]ii^  S8^  85-68;  Rial  Faonnn;  %  BmanMm^  ft 

MERGER. 
ttaa  SuBaoQAnoir,  8L 

MIKES. 
SeeTBOTBB,  8-8w 

MISDEMEANOR. 
SeeGAMZM«» 
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iflSJOINDBIL 
8m  JuRiSDionoir,  ti 

lOSREPRBSENTATIona 
8m  Judokbhtb^  18» 

MI8TAKB. 

MONOPOLY. 
8m  Gontraot8»  t,  fi» 

MORTQAOfiS. 

1.  What  CoainiTUTML — A  Contxtanob  ik  TRuav  to  protaet  and  »▼• 
hArmlefli  th«  tiiretiM  oa  »  bond  giTen  by  the  grantor,  and  binding  the 
Ifttter  at  h«r  death  to  pay  a  certain  anm  to  the  heirs  of  her  deceased 
hnthand,  ia  a  mortgage.   Fontaine  ▼.  Sehulenlmrg  tie,  Lmnber  €h.f  648. 

&  Salh  CoNDmoNAL.  —  A  bill  of  sale,  by  a  manufactarer,  of  property 
which  he  has  mannfaotnred  for  another,  the  work  thereon  beiug  nearly 
all  done^  will  not  be  considered  a  mortgage  from  the  mere  fact  that  he 
was  indebted  to  his  TendM,  and  some  of  the  witnesses  need  the  word 
**  SMority  "  in  describing  the  transaction,  if,  from  the  whole  evidenoe^ 
it  is  apparent  that  the  transfer  wm  absolatsw  Prenike  Tool  etei  Obti  t« 
Sehirmer.  737. 

IL  MoBTOAOB  Lis2r  ov  Surplus  ibok  Sals  uhdkb  Pbiob  Enoumbsancb. 
A  mortgage  lien  will  attach  to  the  surplus  arising  from  the  sale  of  tha 
premises  nnder  a  prior  encumbrance.    Snifderr.  Partridge,  I  SOL 

C  Dbbobiptiov  in,  GoRRBonoH  OF.  — A  mortgagM  who  takes  a  mortgaga 
intended  to  be  upon  the  south  half  of  a  quarter-sMtion  of  land  owned  by 
ttia  debtor,  bat  which  is  by  mistake  described  m  the  north  half  of  such 
qoarter^eetion,  is  entitled,  m  against  the  mortgagor,  to  have  the  mort- 
gage reformed  and  foreclosed  against  the  land  intended  to  be  described, 
bat  not  as  against  a  subsequent  bona  Jlde  purchater  without  notiM  ol 
ttie  odstaka.    Snffder  ▼•  Partridge,  13a 

8.  POMBsnoB  ABB  Rbbi!8,  Who  Entitlbd  TO.  ~  A  mortgagor  or  his  heirt 
are  entitled  to  the  possession  and  rents  until  the  mortgagM  enters  for 
eottditton  broken.    Fontaine  ▼.  Sehulenlmrg  etc  Lumber  Co.,  648. 

&  JVDOIIBBT    FORBGLOaiKO    JUBIOR    MORTQAG%     WHXB    D0B8    BOT    BaE 

Bbbioib.— When  a  Mnior  mortgagee  is  made  party  defendant  to  an 
■etion  by  a  Jnnior  mortgagM  to  foreclose,  under  a  Mmplaint  oalling  in 
qnestiea  only  such  liens  as  hare  accrued  subsequent  to  the  exMution  of 
ttie  mortgage  in  suit,  and  the  Mnior  mortgagM  simply  filM  a  general 
denial  and  allows  judgment  to  be  token  against  him  by  defanlt,  a 
Judgment  therein  adjudicating  the  mortgage  sued  en  to  be  a  prior  lien 
doM  not  bar  the  right  of  the  Mnior  mortgagM  to  foreoloM  his  mortgagee 
WiigUeh  ▼•  Aldrv^  27a 

!•  JVDOMBMT  FORBOLOSIBO    JviTIOR   MORSOAOB    WHBB    QPBRATBS    AS   BAR 

AOAiBvr  Sbbior  Mobtoaobb.  —  When  a  senior  mortgagM  is  made  a 
party' defendant  to  an  aetion  by  the  Junior  mortgagM  to  foreeloes^ 
nnder  a  eomplaint  alleging  thai  any  lien  held  by  snob  Mnior  mortgagM 
is  Jnnior  and  subordinate  to  the  mortgage  in  snit|  and  the  senior  mortf- 
filM  a  general  denial*  but  fails  to  plead  hia  senior  mortgage,  a 


MO  Inoiz. 

Jnclgmenl  therein  ftdJ«dieM^(  tbitM  tttft  mortgage  eaed  ob  ie  leaUir  ti 
any  lien  held  by  him  b  n  bur  tm  bie  rigtal  to  foreeloee  faia  morlBigow 

EngUth  T.  Aldrich.  27a 

ti  Paaotiob  oh  APPSA&— BsiftMUMr«t  Tnuiar  wbigb  to  Bbduil  ^A 

mortgagor  whoae  time  to  rtdeem  Iremft  mortgage  foredotsure  as  allowed 
by  the  ooart  rendering  the  decree  has  exoired  pending  an  appeal  by  tba 
mortgagee  which  preyente  radem^tiMi,  will  be  allowed  an  extensioo  of 
the  MUM  timt  ta  wlmb  totadaaai«flar  anCfir^Cinal  jMigMMIlfan  il* 
appeal.    Schlatoig  t.  J>€  Pe^tMr,  300. 

8aa  Equcrr,  3, 4;  Hdsaahd  ahd  Wifi^  6;  iNsirRAiro^  7,  6^  11;  JiTDOifXCT^ 

20;  JuntaMcmoii,  sl 

MUNICIPAL  OORPORATIONS. 

L  PowxB  TO  DiYXBT  PsopaitTT  VROM  Oni  Pubuc  Usb  TO  AnoTHHL  —  Wbon 
property  ia  once  dedicated  to  a  certain  pnblic  oae^  a  oi^  oaoaot  take  it 
for  another  and  diflferent  public  use  without  eipreaa  l^gislatiTO  anthor- 
i%y.    Fori  Wmyne  v.  Lait  iSAere  §ic  R,  IL  Oo^  277. 

t.  Limitation  or  Right  to  AuBMaxB  PaorBBxr. — A  mnnidpal  oorpeva* 
lion  possesses  implied  power  te  alienate  or  dispose  of  ite  proper^,  real 
or  persoaaI»  of  a  private  nature,  unless  restrained  by  eharter  or  statnte. 
bnt  it  cannot  dispose  of  property  of  a  public  nature  in  violation  of  tbo 
trusts  apon  which  it  is  held*  Fori  Wa^nn  r.  Lake  Sfton  efc  JBl  JE>  Cix, 
277. 

IL  PowBR  TO  Altbnatb  Propkrtt  bbtorb  Dbdicatiost  to  Piibuo  tlSB.  «- 
Although  a  deed  which  vests  the  foe-simple  to  property  in  a  moaic^ 
pality  may  be  of  such  character  as  to  dedicate  it  to  a  public  osi^  yeft 
when  the  deed  vests  such  title  iu  the  city  without  limitation  or  reetrio> 
tion  as  to  its  alienation,  the  city  may  alienate  it  for  a  private  vtm  al 
any  time  before  it  is  dedicated  to  a  public  nse.  Fori  Wa^fim  ▼•  Laii 
Shore  etc  R.  B.  Co.,  277. 

4  PowBR  TO  Alibnatb  Publio  Propbrtt  bbpobb  Dbdioation.  —  Whoa 
property  is  purchased  in  fee-simple  by  a  municipal  corporation  for  a 
public  use,  it  may  alienate  such  property  before  it  is  dedicated  to  snob 
vae,  but  it  cannot  convey  suoh  property  after  it  has  been  actually  dedi- 
cated to  a  public  use.     Fori  Wayne  v.  Lake  Shore  eie.  R.  R.  Co.,  277. 

ii  MuiiioiPAL  CoRPORAriONs  —  PowBR  OP  TO  Takb  Raxlroad  Rioht  ot 
Wat  tor  Highway.  —  A  municipal  corporation,  in  the  absence  of  legia- 
lation  expressly  or  by  necessary  implication  authoriaiug  it,  cannot  tako 
part  of  the  right  of  way  of  a  railroad  company  by  the  eenstraction  of  a 
public  street  thereon  opened  lougitudinally.  Fori  IVajfne  v.  Lake  Skorg 
eie,  R.  R.  Co.,  277. 

t,  8trbbts — Municipal  Control  ovbr.  —  A  city  cannot,  under  authority  to 
condemn  property  for  streets,  condemn  it  for  a  railroad  track  ezdnsively. 
The  city  cannot  do  indirectly  by  mere  change  in  form,  that  whioh  it 
cannot  do  directly.  Hence  it  cannot  condemn  property  for  streets  and 
afterward  by  a  grant  of  power  allow  railroad  tracks  to  be  laid  upeo  it^ 
to  the  extent  of  excluding  all  other  uses.     lAgare  v.  Chioaga,  179. 

7.  SxREBTg — Riadx  or  Munioipalitt  to  Grant  Ubbov  to  Railways. — 
A  municipality  may  authorise  the  laying  of  railroad  tracks  in  their 
streets,  but  in  thus  permitting  them  to  be  used  the  city  has  no  right  to 
■o  obstruct  the  streets  as  to  deprive  the  public  and  adjacent  property* 
holders  of  their  nse  as  streets.     The  primary  object  of  a  straat  ia  for 
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i^  fltenxi — BfOHv  «v  Momoff AUTY  «o  Orasr  Bxatiwrra  Usj  oii  — -  Un- 

4m  lagidlainre  anlkwitj  aakboriaag  imilraMi  timekft  to  bo  laid  in  okreetsi 
^■wjotoipoUlQr  boo  no  powor  to  groni  Ik*  osdoairo  wo  of  a  ateoot  to  a 
railroad  compaDy.    jjgtm  ▼.  C&ieai^  179L 

II  ICmnoDAi.  CcMtFo&aaioiia  Havs  ho  Powsk  io  Giahv  Bzounm  Frai^ 
QHiHa  or  privilagao  nnloai  aooli  powcc  baa  boon  oonf oCTod  npoa  tbom 
by  a  Blaftnto  oacpticit  and  froo  ffom  doubt.    Zioo^  ▼.  DrnktA,  647. 

Ml  a  Gbajct  n  ▲  Mu^ugiialiit  ov  mm  Exc^uraiYB  Bust  to  oopply  it  and 
ita  inhabitanta  with  water  for  the  period  oC  thirty  jean^  ia  not  aothor* 
iaad  by  a  atatoto  oonf erring  powor  apon  it  to  grant  tho  right  to  ono  or 
■oro  privato  oompaniea  or  oorporatiooa  to  oroot  watorworka  and  anpply 
it  and  tho  inhabitanta  therooi  with  watoc»  and  reoarTiag  tba  right  of 
tba  maaioipality  to  pnrchaaa  tho  worka  at  any  tiaM  after  liftoon  yeara 

11.  Strkjets  ~  Ubbs  —  AssE8SMBim  9oa  WHAT  Pumpoom  Lawpoi..  •—  Muni* 
cipalitioa  are  ompoworod  to  lay  oat^  opoa,  aad  imprevo  atroota  only  lor 
auoba  pnbbe  nao  that  poraona  aad  property  witiua  the  muuicipality  might 
be  legitiuiately  asaesaed  or  taxed  to  pay  therefor.  Ponona  and  property 
oannot  bo  legitinuUnly  tnxod  for  tho  right  of  wi^,  or  thn  making  and 
improviaf  of  a  rood  for  a  railroad  oompaay  ak>n€L  A.  atroot  whioh  haa 
been  inproved  aad  matntained  by  a  oity  oaanot  by  it  bo  grantod  to  an 
axdaaive  oaa  lor  whioh  it  haa  no  anthority  to  lay  ont»  open»  or  improve  it. 
Liffara  v.  ChieagOr  174. 

UL  OuuNAiicn.  —  Wkkm  Twn  OnnntAnoiB  for  tho  widamn^f^  ol  a  atreet 
aro  paasod  oo  tiM  aaoM  day  and  tho  btat  one  oxpreoriy  rofen  to  and  ia 
by  ita  terma  dependent  upon  tiie  adoption  and  enforooment  of  the  first, 
and  requires  that  the  entire  expense  of  en  forcing  both»  and  all  damages 
vhioh  may  bo  adjadged  against  the  eity,  ahail  bo  paid  by  oar  tain  railroad 
oompanies  in  whoso  intofoat  tho  ordinaneeo  aro  passed,  they  will  bo 
treated  aa  a  single  and  entire  scheme.     Lijare  v.  Clucago,  179. 

lib  Municipal  Corporations  ^  Aebitrart  Discriminations.  —  A  grant 
of  power  to  municipal  corporations  to  regnlate  and  restrain  liqaor  deal- 
ing does  not  authorize  the  enactment  of  an  ordinance  under  which  ar« 
bitrary  discriminations  may  bo  made  in  respect  to  matters  which  are 
exclusively  under  statutory  control  and  regulation.  Eko  parte  TbtUeu^ 
36L 

1^  Arbttrart  Discrimination  by  Ordinangk.  — When  the  personal  fitnesa 
of  an  applicant  for  a  license  to  retail  liquor  in  any  place,  whether  within 
the  limits  of  a  municipal  corporation  or  in  the  interior  of  a  county,  is 
regulated  by  state  law,  municipal  authorities  have  no  right  by  ordinance 
to  arbitrarily  discriminate  between  persons  to  any  extent,  based  solely 
on  account  of  personal  fitness.     Xhcpetrte  Theisen,  36. 

Ilk  OnsiNANCB  PBRMfmNO  AKBprRAiiT  DnoimnfATioN — When  tboper- 

■onal  fitness  of  an  appUoant  for  a  lioende  to  retail  liquor  in  any  phice  ia 

regnlated  by  rtate  law,  a  mnuioipal  ordinaneo  proriding  that  no  liquor 

license  shall  be  used  within  four  hundred  and  fifty  feet  of  any  school  or 

ohnreh  eetabliahed  at  the  time  aooh  licenae  it  granted,  withont  the  eon- 

MO^  of  tho  nmnieipal  oonneil,  ia  void  for  permitting  snob  eonaeil  to  ar* 

bitrarily  disoriminato  between  persona  as  to  personal  AtnoM  to  ougagf 

fai  tho  retail  liqvor  boomeaa    JEbparfe  TkeUem,  M 
TakZZXlL-tL 
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11  DsLaoATfoir  to  Gnr  of  Power  to  RaouLATm  Spud  of  RailwatTkadh 
MAT  Bi  iMPUtD. — Hie  delagafcioa  to  a  manicipal  oerporafekm  of  tbo 
power  to  regoUte  the  rote  of  tpeed  of  rulwaj  trmins  within  its  liniti 
need  not  be  given  in  ezpreie  ternie,  hot  may  be  implied  from  the  powor 
of  the  mnnioipelity  to  abate  nnisanoes  and  to  proTide  for  tfao  genend 
welfere.     Bhiedcm  t.  Mlasomi  Pae.  i?V  ^t  615- 

1T»  Powm  OF  TO  Pdhibh  los  Nituahoi.  —  A  mmiioipal  oorporatioD  baa  im 
aathority  ot  proTide  by  ordinanoe  for  the  pnnishment  by  fine  of  poreoos 
gnilty  of  a  nnitance  a*  defined  by  the  ordinanoe.  The  power  of  tho  «i^ 
ie  limited  to  providing  for  the  abatement  of  inch  nniienooi,  JfjittiieHe 
T.  CUnaao  €tB.  B.  S.  Ook,  821. 

in  LfABILITT   FOB    WrONOFVL   ApPSOPRZATIOir  OF    LaKD  FOR  StRSBT. -» 

When  a  eity  permanently  takes  and  appropriates  private  property  for 
a  itreet  withont  eondemuation  prooeedings  and  without  tn«.HB>y  oon- 
pensation  to  the  owner,  it  is  gnilty  of  a  trespass,  and  is  liable^  as  a 
tort-feasor,  for  taking  private  property  without  oomplying  with  iti 
oharter.    /M  Wayn^  v.  BamiU&n,  263. 

10.  Railroab  TRAim,  OROiirAiiCBB  Rboolatiho  Sfbhd  of— Fouob  Rbov- 
LATioxa.  —Laws  and  ordinaaoee  regnlating  the  speed  of  railroad  trains 
are  poUoe  rognlations.     Bluedcm  v.  JiUeowi  Pac  B*f  Co,,  615. 

Ml  ORDUAMcni  of  Citt  RRQULATiiro  Sfrsd  of  Railway  TRAiiia  mot  Gor« 
FIRRD  TO  Strrrs  AND  OROMmos.  —A  oity  ordinance  prohiMtiag  tho 
ranning  ef  railroad  trains  within  the  eity  limita  at  a  greater  rate  of 
speed  than  six  miles  an  hour  is  not  to  be  oonstmed  as  applying  only  to 
streets  and  orossings.  The  power  to  enact  such  an  onlinance  doee  not 
depend  alone,  or  to  any  oonsiderable  extent,  npon  the  power  of  the  eitj 
to  regnlate  the  nse  of  ita  streets.  Snch  an  ordinanoe  applies  to  tiia 
■witching  yards  and  main  track  of  the  railway  eompany  as  well  aa  to 
other  pUu)es.    Bliudom  v.  Miatomi  Pae,  B'y  Ooi,  6I& 

8io  pAMAQRa^  4;  Duds,  4;  ELRTrRio  Lioirr  OoMFANiRgi  Krouorko^  6f 

OrriORRS,  5,  6;  WATRaoooRSRS,  1,  8L 

MURDER. 
See  HoMiGiDR. 

NAMEa 

See  DRRMb  1|  FoRORRT,  7;  Oooo-will,  4^j  Homioidi^  6;  Fbogrhi  6t 

Traor-marxs. 

NAVIGATION. 
See  Watrroourrrb. 

NEGLIGKNC& 

L  Nroliorvor  n  the  failure  to  discharge  the  duty  of  taking  ordiaaiy  oarsb 
to  the  injury  of  one  to  whom  the  duty  is  dne,  snch  failure  being  the  di 
reet  proximate  cause  of  the  injury  to  him.  tfaaa  ▼.  Okto  Rk/er  B.  B.Co.t 
842. 

t.  Qbdxhart  Oarr  18  8ueh  as  a  prudent  man  of  the  requisite  skill  will  take 
under  the  eircumstancee  of  the  partieular  oassb  Qmm  v.  Ohio  Biver 
A  A  (^,  842. 

IL  Thr  QirxBTioH  of  Ordisart  Carr  is  in  most  easse  a  qneatiea  of  faot 
U^  however,  as  a  matter  of  oommon  knowledge  and  ozpecieno%  the  oovl 
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em  iM  fnmi  tho  nnditpated  facte  that  the  plafntiff  wm  not  In  the  ezer- 
eiae  of  ordinary  eara,  and  that  the  injury  he  reoeiTed  waa  in  partattribn* 
table  to  hie  want  of  it^  the  jury  may  properly  be  told,  aa  a  matter  of  law, 
that  he  eannot  reooTer.    Creaamr  t.  Wut  End  eic  R'y  Co,,  45(1. 

4k  NoN-coMPUANOB  WITH  All  ORDiNANOB.^-If  a  mnnicipal  ordinanoe  pre- 
leribes  a  doty  to  be  performed  by  an  eleotrio  corporation,  the  omiesioa 
of  aaeh  doty  ia  negligence,  and  entitlee  any  pereon  injured  thereby  to 
reeoTor  damages,  unless  gnilty  of  contributory  nef^ligenoe.  OlemtnU  ▼• 
Lomaam  Bleetrie  Light  Co.^  848. 

C  Who  mat  Complaiii  of.  —  A  plaintii!^  aeeking  to  reooTor  for  injuries 
reoeiTod  by  him  from  the  negligence  of  another,  must  show  that  the  lat- 
ter committed  a  breach  of  some  duty  owing  to  the  plaintiff  or  imposed 
for  his  benefit.     IVoolmne  ▼.  Chaiapeaie  efe:  B'y  Co.,  859. 

§,   GORTRAOT  WITH  McJHICIPALrrT  —  RiOHT  09  PbITATB  PXBSOlf  TO  MaIHTAUT 

AonOM  THUiaoir.  — If,  by  oou tract  between  a  municipal  corporation 
and  a  priTate  person,  the  latter  undertakes  to  keep  the  streeto  in  good 
eondition,  and  through  his  neglij^ence  such  streeto  are  permitted  to  be 
in  a  bad  condition  and  so  out  of  repair  that  a  resident  is  injured  without 
negligenoe  on  his  part,  he  ia  entitled  to  maintain  an  action  against  such 
oontraotor  to  recover  compensation  for  such  injuries.  Ober  ▼.  Cretoeni 
Okf  S.  R.  Co.,  386. 

7.  DwRBB  OT  pROor  Rbqihrkd.  — In  eases  where  negligence  is  alleged,  a 

wild  speculation  as  to  how  or  from  what  cause  the  accident  occurred 
oannot  be  allowed  to  stand  as  proof,  or  be  made  the  basis  for  a  verdict 
ia  faTor  of  the  party  upon  whom  the  burden  of  proof  lies.  There  must 
be  OTidence  upon  which  the  jury  could  reasonably  and  properly  conclude 
that  the  injury  was  produced  by  some  wrongful  or  negligent  act  of  the 
defendant.     BaiUmcre  tie,  R,  R,  Co,  t.  SteUe,  372. 

8.  R18K8,  Absumption  or, —  One  who  goes  upon  a  roof  over  which  electric 

wires  are  stretohed  oaunot  be  regarded  ae  going  into  the  presence  of 
known  danger  and  assuming  the  hazards  thereof,  and  as  forfeiting  his 
right  to  recover  for  injuries  suffered  from  the  negligence  of  the  oorpo- 
ration  maintaining  such  wires  in  not  keeping  them  properly  insulated. 
Cfemeirft  ▼.  Louisiana  Electric  Ught  Co,,  348.. 

i,  IfAMUVAonrRUi  ov  Dbfrctiyb  and  DANOKROiro  Artiolis,  Liabilitt  or. 
One  who  manufactures  and  pnto  a  dangerous,  faulty  article  in  his  stock 
for  sale  is  deemed  to  have  anticipated  that,  in  the  ordinary  course  of 
events,  it  would  oome  into  the  hands  of  a  purchaser  for  actual  use, 
either  directly  or  through  some  intermediate  dealer,  and  is  therefore 
answerable  for  saoh  damages  as  result  from  such  use  by  reason  of 
the  faulty  and  dangerous  construction.  Hence,  if  a  painter  using  a 
stepladder  is  injured  by  ite  breaking  because  of  ito  being  maile  of  poor, 
croes-grained,  and  decayed  lumber,  he  may  recover  damages  of  ito 
manufacturer,  if  the  latter  knew,  or  ought  to  have  known,  of  ite  con* 
dition,  and  that  it  was  dangerous  to  one  using  it,  and  sold  it  to  plain, 
tiff's  employer,  or  to  a  retail  dealer  with  knowledge  that  the  latter 
would  sell  it.    Schubert  v.  J,  R.  Clark  Co,,  559. 

10.  Damaobs  prok  Blastiko — DoTr  to  oivb  Notior  op  Danobr.  — When 
oontractors  engaged  in  blasting  upon  a  railroad  right  of  way,  by  habit- 
ually giving  warning  of  approaching  danger  from  a  blast  induce  an 
adjacent  land  owner  to  act  upon  the  idea  that  the  usual  signal  will  be 
given  at  the  accustomed  time^  the  failure  t3  give  snch  signal  will  subject 
Ik*  oontimotoiB  to  liability  in  damages  for  an  injury  inflicted  on  such 
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•MH^  y/Ato  pmU  btaMll  In  dangBr  bj  bilag  raj^lrf  hf  aadi  failars. 

U4  HiMJOBMOi  IN  BLAsmw — DoTT  OF  PiiBS»v  Di  Pbbiu  — WlwmApmoii 

is  pUoed  ia  peril  through  the  negligeoee  of  MMther  in  espiodtag  »  bUst» 
he  need  only  OMkk*  an  eSbrt  to  protect  hinkiel^  aad  if  be  laikee  a  mi» 
teke  ead  errt  ia  jndgmeAt  ia  seeking  ssfety,  his  aaanoi  be  eaid  to  be 
gailtj  of  negligence.     Bktckmeil  t.  LymMmrg  etc  17.  iS.  On,  IWL 

Vk  BLAffnna  —  Durr  to  Faamor  PcBaom  Plaob>  ik  DAiiaxa. —  Persons 
using  a  powerfnl  explosive  in  blasting  are  charged  with  knowledge  of  any 
fast  ia  refereaee  to  its  actual  effeet,  that  they  oould  by  reasefiabAa  dill- 
gence  have  ascertaioed.  They  are  also  oharged  with  the  daty  to  adopt 
some  means  to  protect  pertoua  placed  ia  danger  by  the  explosion  of  snch 
blasts,  and  a  failnre  to  perforns  this  duty  is  nsgligenea  for  which  they 
■re  liable  in  damages.    BlmekmeU,  t.  Lyn^ekhwg  tie.  &  B.  Ox,  786w 

18.  Damaoes  fbom  BLASTina  —  Dorr  to  Paotut  Adjaobht  Owhibs.  — 
Whan  a  contractor  engsged  in  the  construction  of  a  railway  luiow%  or  by 
tbe exercise  of  reasonable  diligence  could  know,  that  stoaes  throwa  out  by 
his  blasting  had  been  falUng  on  or  arouad  the  premisea  of  an  owner  ad- 
.  jacent  to  the  right  of  way  so  as  to  imperil  the  safety  of  the  latter  or  his 
family,  while  engaged  in  ordinary  domes tio  daties»  it  is  the  duty  of  the 
contractor  to  cover  his  blasts,  or  if  this  is  impracticable^  to  givo actual 
wuraing  to  those  placed  in  peril  by  the  exploeion.  A  failure  to  perfona 
this  dnty  renders  him  liable  for  injury  inflicted  thereby,  unless  tiia  neg- 
ligent conduct  of  the  injured  party  was  the  proximate  causs  of  the  acci- 
dent.    Blai'kmU  v.  Lyttehimrg  air.  R,  R.  Co.,  78tt. 

14.  CABKLBBSNBiia  AS  Bab  TO  Rblibv. — A  pcrsou  who  at  the  timo  of  volnn- 
tarily  execntiog  a  release  under  eeal  knows  or  by  inquiry  might  kaenr  the 
exact  nature  of  the  act  done,  cannot  sabseqnently  invoke  his  own  heed- 
leesuess  to  impeach  his  release  by  calling  snch  beotUessnesa  eonte  one 
else's  fraud.  He  has  no  right  to  act  as  one  who  understands  what  he  is 
doing,  unless  he  intends  to  lead  those  with  whom  ha  is  dealing  to  believe 
that  be  understands  the  act  done.    SfitM^  v.  BaUuPore  ric  R.  B.  Cbl»  378. 

11.  CABSLBSHNBas  Afl  Bab  TO  Kaswr.  — A  person  who  executes  without  co- 
ercion or  undue  persuasion  a  solemn  release  under  seal  caanot  subse- 
quently impeach  it  on  the  ground  of  his  own  carelessness  if  at  Uie  time 
of  its  executioa  he  might  have  advised  himself  fully  as  to  the  nature  and 
legal  effset  of  the  act  doae^  He  cannot  then  complain  that  an  impoeition 
has  been  practiced  upon  him.    SpUze  v.  BalUmure  He*  R»  R.  Ccw,  378. 

10.  Nbqijokiiob,  Contbibdtort.  — •  Evsn  in  the  PBBaENoa  ov  Kmowh 
Damobb,  to  oonstitute  oontributory  negligence  it  must  be  shown  that 
the  plaintiff  voluntarily  and  unnecessarily  expoeed  himself  to  auofa  dan- 
ger, unless  it  is  of  that  character  that  he  must  sasume  the  risk  from  the 
very  nature  of  the  danger  to  which  he  is  exposed.  OUmMU  v.  Lomoana 
BUttrk  Lufhi  Co.,  348. 

17.  Contribotobt  Nboliobmobov  Pabtov  PLAtNTifr  qait  Navsa  bb  Ssr 
VP  as  an  excuse  for  wanton  and  wdlf ul  negligence  on  the  part  of  the  de> 
fenilant.     Lake  S/iore  etc,  IV y  Co.  v.  Bodemer,  218. 

18.   COMTRIBOTOBT  NbQUQBIIOB  DOBI  HOT  PBBOLUDB  BCOOVBBT  VQB  RbCX>- 

LB38!iEfla.^-When  one  person  inflicts  an  injury  upon  another  inten* 
tianally,  or,  though  uniatentionally,  yet  with  a  wanton  and  reckless 
disregard  of  its  injurious  oonssquences,  ha  is  gnilty  d  grass  or  willful 
negligence^  and  the  oontribatory  nsgjigeaoe  ol  the  giainiiffii  aai  a  da- 
lease.    Florida  ite.  iTir  Ox  ▼.  BSm,  17« 
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Ml   OomnntTlfHRTlf MLfOVIfCB  WTTST  BS  CuVARLT  9hOWN,  WHW.  ^  A  COUrfc 

will  not  reluTe  from  liability,  on  the  ground  of  contribntory  negligence, 

*  a  def— <Mrt  guilty  of  m  flagnuit  TioUtion  t>f  a  law  or  of  a  municipal 
TSBotstioa,  w4ier8  the  gfideuue  does  not  m^dre  tmt  «  elesr  ease  of  tuoh 
iiegiigeBee.     DKiMitynffT.  jflfisAoici'i  /tic  njf  Oo.,  615. 

'VOL  CbuntntrrosTNiiiiLiVRiveB,  PARBTfTst>rTifVA!fT  Chtld  not  Chaiuiicabli 
^irrm,  m  u m .  — * Wliefe'  the  parents  M  a  child  four  years  old,  living  in  a 
'^•••e'tweaty^Te  feet  Imi^  from  tlie  street,  are  poor,  and  dependent  on 
'their  labor  fcr  a  Ihrelilieed,  tAie  faAer  beng  «iek  in  «  iiospital  and  the 
inetlMr  haTWg  ti»  eare  for  two  email  etiildren  in  addition  to  her  iMinsehold 
daties,  And  the  weWiei  lea^res  mch  ehild  tm  the  doorstep  of  the  house 

•  «AtiBg  WevI  and  mHk,  and  goes  into  the  liiraae  to  get  him  more  foo<l,  but 
«D  luiuiaiBg  ID  a  few  minates  finds  that  he  has  disappeared,  and  imme- 
diately starts  to  look  for  him,  but  meets  persons  carrying  iiini  home  al* 
Nady  iajuTOd  hy  beiag  ran  over  by  a  street-car,  it  cannot  be  held,  as 
ONitter  of  law,  l^t  the  mother  was  guilty  of  contribntory  negligeuce. 
JtomtkroHM  ▼.  lAndeU  B^y  Co,,  688. 

f  L  MvouomoB,  OoNTRiBurcmT  —  05b  Who  Gowns  iif* ro  CoNTAtyr  with  aw 
Blbctrio  Wi&b  in  the  necessary  and  lawful  discharge  of  his  duties  will 
Bot  OB  that  aooomit  be  regarded  as  guilty  of  contributory  negligeuce  if 
It  waa  the  dvtyof  the  corporation  owning esoh  wire  to  keep  it  insulated 
Hid  it  had  negleoted  this  duty,  and  there  was  nothing  in  the  appearance 
of  the  wire  to  nsdieate  sueh  neglect  to  the  person  injured,  althongh  he 
liBd  been  oaotioned  to  be  earefal  of  the  wires  and  to  keep  away  from 
them.     OtmiiBntii  v,  Lotiitiana  iBkcMc  Lh^t  Ob.,  348. 

fllL  OoflRRiBOioirr  If  sALiovir'OB.  —  Although  a  person  or  corporation  may  be 

guilty  of  a  negligent  act  from  which  injury  results  to  another,  yet,  if 

■'the  fwty  injured  has  by  his  own  negligenoe  oontributed  to  his  receiving 

the  iojary,  be  cannot  recover  dams^^es  from  the  other.     Florida  etc  H'y 

Co,  V.  Hirai,  17. 

.M,  «C— iMMiiPORT  Nbolwencb —  Whsn  QfTssnoN  VOR  Court  or  Jvrt.  — 
Ordinarily  the  ^estion  of  contributory  negKgenoe  is  for  the  jury  to  de« 
tarinioe,  iMt  aomettmes  it  becomes  the  duty  of  the  court  to  instruct 
lliat  in  spite  of  the  negligenee  of  the  defendant  the  plaintiff  cannot  re- 
cover. This  responsibility  will  never  be  assumed,  however,  unless  the 
vase  Is  a  very  clear  one  and  presents  some  prominent  and  decisive  act 
in  mgard  to  the  ofect  ami  <Awracter  of  which  ordinary  minds  cannot 
diAr.    FsopfeV  Sank  v.  Mm-tpltifi^  403. 

SL  OtRTRtBirroiKT  NBGLtOKiiCK,  WHBH  QvcniON  FtYR  JtTRT.  —  When  con« 
■idevable  doubt  oziets  as  to  whether  or  not  the  plaintiff  is  guilty  of  con- 
tiihBtory  aegligeBee,  that  ^eestkm  ehonld  he  eubmttted  to  the  jury 
for  its  determinntton.     People* a  Bank  v.  MorgolofaJH^  403. 

QeeATPSAL,  4,  6;  CARRnfRs,  1,  ^,  4;  Davagrs,  ^;  Elbctrto  LianT  Com- 
TAXm\  Eltvators,  ^,  3,  7;  Master  ard  Sbrvant,  2-4,  7;  Railroads, 
S,  8,«,  W,  W,  20,  ^--ZS,  »,  39,  46,  99j  Rbal  Pbopbrtt,  4,  «;  Bubro* 
HATKW,  S;  Tblcorafhs,  1,  3. 

NBOOTIABLE  IKSTRUftiSNISL 

1.  OwBOtAMwrt  mw  Patbr.  — A  note  paybie  to  -a  certain  foraon  nsniad 
thereint  ''e<<dL  •rordar,"is  noa^n^oiiafaie.    'Garden 'w,  jiiufanioa,  302. 

%  Fbaud  ni  Irokftiov  cur —  BoMna  oj  Fnoor. —  Whan  the  feaadnlant  in* 
•eptioa  ol  a  note  is  shown,  the  burden  of  proof  is  on  the  person  claiming 
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to  bo  »  hona  Jfde  holder  t»  thow  under  wbil  fllfomniUnoea  lie  aeqixirBd 
ii.     Corer  t.  MyerM,  394. 

H  Fraud  ih  iKCcraoK  or — Kiobv  ov  Bova  Fidb  Holdkb^ — Whea  » 
negotiable  iuetrument  ia  origmally  infected  with  frmnd,  iiiTalidity,  or 
illegality,  the  title  of  the  original  holder  being  deetroyed,  th*  title  of 
every  enbaequent  holder  which  repoeea  on  that  fonndaiioii  and  no 
Other  falls  with  it:  bnt  if  any  anbeequent  holder  takee  the  inatmiDoat 
in  good  faith  and  for  Talne  before  matarity*  he  ia  entitled  %o  recover  mm, 
it^  and  ao  any  peraoa  taking  title  under  him  may  reooTer,  noiwithstand* 
iug  auoh  latter  holder  may  iiaTe  knowledge  of  the  iofirmitiea  of  the  io- 
Btmment;  and  all  that  ia  required  of  the  holder  in  soch  eaae  ia  that  it 
be  proTod  that  he»  or  aome  preoeding  holder  er  indoraeennder  whom  Im 
daima,  acquired  title  to  the  paper  before  matorify,  ioaa  Jicie  and  for 
Talue.    Cover  r.  Myen^  394. 

4b  Pboof  ov  Fbaitdulbnt  Incsptiok  of.  —  Knowledge  of  the  frandalent 
origin  of  a  note  may  be  ahown  to  have  been  posseaaed  by  the  parties 
either  by  direct  proof,  or  by  facta  and  ciroamatanoea  that  fairly  lead 
to  that  conclnsion,  and  cironmstaocea  that  are  not  of  any  great  probatiTO 
foroe  in  themaeWea  are  admiaaible  in  oonnection  with  other  proof  to 
ahow  guilty  knowledge  or  want  of  good  faith.    Camr  t.  Myen^  894. 

fi»  BoHA  Fids  Holdbbs  of.  —  When  negotiable  paper  has  paaaed  into  the 
handa  of  a  party  unaffected  by  previona  infirmitiea,  ita  character  aa  an 
aTailable  aecnrity  ia  eetabliahed,  and  ita  holder  can  transfer  it  to  otheiv 
with  like  immunity,  unleaa  the  paper  ia  abaolotely  Toid;  aa  when  iaaned 
by  partiea  having  no  authority  to  contract,  or  ita  circulation  ia  forbidden 
by  law  from  the  illegality  of  ita  consideration,  aa  when  made  upon  % 
gambling  or  usnriona  tranaaction.    Oover  ▼.  Myer*,  894. 

&  LiABiLiTT  or  Indobsbrs.  —The  indorser  of  a  note  drawn  payable  to  the 
bearer  incars  the  same  liability  and  obligation  aa  the  indoraer  of  a  note 
drawn  payable  to  order.     Oover  t.  Myert,  394^ 

?•  Bona  Fidb  Indobsbi.  —  When  the  holder  of  a  note  payable  to  bearer 
exacta  from  the  indoraer  a  guarantee  of  indemnity,  he  may  atill  occupy 
the  position  of  a  bona  Jide  indorsee.  The  motive  and  pnrpoeea  to  be  ao* 
oompliahed  by  such  tranaaction  form  a  queetion  solely  for  the  jury  to 
deteruiine.     Cover  t«  Myert,  394. 

&  Nbgotiablb  Instbumbnts  Hbld  Adybbsklt  to  PLAiNTirr. —  One  to 
whom  certificatea  of  depoait  hare  been  issued,  payable  to  his  order,  can« 
not  recover  thereon  while  they  are  in  the  possession  of  a  stranger  to  the 
action  who  claims  an  interest  therein,  and  against  whom  it  ia  pooaible 
for  the  plaintiff  to  maintain  an  independent  action  to  determine  auoh 
claim  or  to  recover  poaaesaion  of  anch  certificatea.  £ead  v.  Marine  Battk^ 
76a 

i.  If  AH  Adybbsb  Claim  n  Madb  to  negotiable  inatruments  which  are  in 
the  posaeaaion  of  a  atranger  to  the  action,  the  court  cannot,  by  bring* 
ing  such  stranger  before  it  aa  a  witness  and  requiring  him  to  produce 
the  instruments  and  depoait  and  leave  them  with  the  derk,  give  the 
plaintiff  a  right  to  recover  thereon.  Notwithstanding  auch  deposit 
they  are  still  constructively  in  the  possession  of  the  witness  and  held 
adversely  to  the  plaintiff.   Head  ▼•  Marine  Bank^  768. 

lOl  Ah  Ikdobbbmbnt  fob  Gollbohoh  does  not  pass  the  title  or  the  right 
to  the  proceeds  of  the  property,  bnt  it  makes  the  indorsee  a  collecting 
•gent  or  trustee  of  the  holder.    Moon  T«  Louietama  NaL  Bank^  332. 
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11«  GoixiOTnro  Aoebt  to  Wbom  a  Bill  ov  Exchanoi  is  Sxht  to  Pro- 
QUBM  m  AccsPTAKOB,  ftooompanied  hj  a  bill  of  lading,  ia  on  the  aoeepfe* 
I  of  aaoh  bill  anthorised  to  anrrender  the  bill  of  lading  in  the  ab* 
of  inatmctiona  to  the  contrary,  and  the  drawee  may  refniie  to  ao> 
oept  nnleia  the  bill  of  lading  ia  inrrendered.  Moore  t.  Loutsiami  NaL 
Bank,  332. 

1%  CoMVLicr  or  Laws  ^Usubt.— When  a  note  purports  on  ita  face  to 
be  made  in  one  state,  thoagh  it  was  in  fact  made  and  delivered  in  tLtP 
other,  where  the  payee  resided,  it  will  be  presumed  to  be  payable  in 
the  atate  where  it  pnrports  to  have  been  made^  and  If  valid  under  the 
law  of  that  atate  will  not  be  deemed  to  be  void  because  it  provides  for 
usurious  interest  under  the  law  of  the  state  where  it  was  in  fact  made, 
in  the  absenoe  of  evidence  as  to  where  the  indebtedness  for  which  it 
was  given  was  incurred,  or  where  the  consideration  was  delivered,  or 
of  any  agreement  as  to  the  place  of  payment  Bigehw  v.  Bumham,  293. 

IS.  OoNTLier  ow  Law&  — The  date  and  place  of  execution  of  a  promissory 
note  which  appear  on  its  f ace^  and  not  by  memorandum  entered  thereon, 
raise  the  presumption  that  it  is  payable  at  that  place,  and  permits  it  to 
be  enforced  under  the  law  prevailing  there.     BiQelow  v.  Bumham,  293. 

14.  CoNiLicr  07  Laws — Intkrkkt.  —When  a  contract  or  note  is  made  in 
oue  state  to  be  performed  in  another,  and  in  express  terms  provides  for 
a  rate  of  interest  lawful  in  one,  but  unlawful  in  the  other,  the  parties 
will  be  presumed  to  contract  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  is  lawful,  and  such  presumption 
will  prevail  until  overcome  by  proof  that  the  atipulation  was  intended 
as  a  meana  to  defeat  the  law  against  usury,  and  to  support  a  contract 
otherwise  usurious.  If  it  is  a  bona  fide  transaction,  the  contract  will  be 
sostained;  and  if  a  device  for  securing  usurious  interest,  it  will  be  held 
void.     Bigelow  v.  Bxtmham,  293. 

15.  CoNFLtOT  07  Laws.  — The  law  of  the  plaoe  where  a  contract  or  a  note 
by  its  terms  is  to  be  performed  or  paid  determines  its  validity.  Bigdow 
V.  Burvham,  293. 

IC  Costs  ov  CoLLSCfnoir.  —  A  stipulation  in  a  note  that  in  case  it  Is  collected 
by  *'  legal  process,  the  usual  collection  fee  shall  be  due  and  payable  there* 
with,"  is  contrary  to  public  policy,  and  void.     Timhy  v.  Hoskins,  801. 

17«  Lost  Kxootiablk  Papbb,  what  is  kot.  —  A  statute  authorising  a  recov- 
ery upon  lost  negotiable  paper,  if  indemnity  is  given,  does  not  apply  to  a 
case  in  which  it  appears  that  the  paper  is  not  lost,  but  is  in  the  posses- 
sion of  a  stranger  to  the  action  claiming  an  adverse  interest  therein. 
Bead  t,  Marme  Bank,  758. 

See  JaDQionm,  4^  5,  28. 

KON  ABSTANTB  VBRBDICTO. 
See  Fliadinq,  7. 

NONSUIT. 
See  Railroads^  88. 

NOTIC& 

8it  AoBifOT;  Afpbal^  s;  Checks;  Corfobatioits,  7, 11, 14, 28;  Mortgages, 

4|  Vwauawxiaaf  10^  13;  Proobss^  5;  Vrvdob  and  Pubchasxr,  1. 


8m  UftBivft  Am  Obsmtmu 

KUISANCBL 

L  Smoxi  avd  Ootdwbb,  when  CoNarrnrTB.  ^  In  order  to  waearer  dun* 
Mgm  to  ftopvtjf  oavMd  by  ■mtke,  oiadon,  aad  stoaiB  Mui^g  froa 

^  *  tho  otoiiMgr  of  a  boiler  •rectod  soar  tbo  prapertjr  iBJiim^  tbe  in- 
juy  enat&iaod  laust  be  of  a  «iuu*»ctor  to  lOAterially  dimiaiah  thm  Talue 
W  the  proporlj  or  terioiuly  iotorfore  vitb  iho  ordiaary  comfort  or  oajoy- 
Jnaot  of  iL  floaoe  an  ioatructioo  that  tho  jury  mast  fiad  for  ykuntitt 
if  tho  injaiy  ooMipUiaod  of  rondarod  the  premises  leae  comfortabli^  •■J^y" 
ahU^  or  aaefal  than  thej  otbervise  would  have  beoo,  is  erroaaoai^  as 
being  ausleadiog  and  entirely  too  geaeraL    MluUr  r.  SuUitajiif  42QL 

X  6m<mu  juro  GufiMwa  —  la  dotorouaing  the  qnestion  of  anisaaoo  from 
aiBohe^  eiadec^  or  aoxione  mpor,  reference  must  always  be  had  to  ikm 
ioonlity,  tho  aatnre  of  the  trader  the  charaoter  of  the  raachineiy,  aad 
the  msnnar  of  asiag  tho  property  prodnoing  the  annoyance  and  iajory 
oomplaiaed  of»  la  such  cases  trifling  annoyances  and  inconvenience^ 
•afiered  by  persons  dwelling  la  eitie^  wiU  not  be  regarded  as  aaisaaoesL 
AUer  V.  SuUmnm,  42fL 

H  SKBARjam  AorioM  wqm,  Joxxt  NaisAKOBi. — It  is  no  defenae  of  a 
naiaance  that  a  ^'^at  many  otiaers  are  committing  similar  aots  of 
■aisanoe  apon  the  same  property.  Each  and  every  one  is  liabla  to  a 
separate  action.  Sach  clement  of  contributory  injary  is  a  part  of  one 
common  whole,  and  to  stop  tbe  mischief  of  the  whole,  each  part  la  do* 
tail  is  snbjeot  to  a  separato  action.    JBuUr  v.  SulUvam,  420. 

Ite  What  Dobs  hot  CoMannrra  Dsvaifa& — No  place  can  be  convenient 
for  carrying  on  a  business  which  is  a  nuisancft,  and  which  causes  Bnb> 
ataatial  injury  to  the  property  of  another*  Nor  can  any  ase  of  one'a 
own  laad  be  said  to  be  reasonable,  which  deprives  an  adjoining  owner 
of  the  lawful  use  and  enjoyment  of  his  property,  and  this  without  re- 
gasd  to  tbe  locality  where  such  bosiaess  is  carried  on,  and  although 
the  business  may  be  lawful,  and  use&d  to  the  public,  and  the  beat  and 
aioet  approved  appliances  aad  methods  are  used  in  its  ooadaet  and 
mantgementt     Eukr  ▼.  SulUwam^  4201 

Bee  MvncDAL  CoaroaanMi^  U^  17. 


OFITOEftS. 

1,  Omoia  DS  Pactto  is  0ns  Who  is  in  Actual  Possosion  of  an  office 
under  claim  and  color  of  an  eleetion  or  appointment^  and  is  in  the  exer- 
cise of  its  functions  and  the  discharge  of  its  duties.  He  must  hold  office 
nnder  some  degree  of  aotoriety,  aad  mast  asardee  continuous  acts  of  an 
official  character.      Walemmn  v.  CAtoofo  i^  B,  R.  Co.,  228. 

t,  OrpiOKB  DK  Facto  —  Liabilfft  tor  Salary  Rrokivbd. — When  an  officer 
de  /ado  has  received  the  salary,  fees,  and  emoluments  of  an  office,  he  is 
liable  therefor  to  the  officer  de  Jure  in  au  action  for  money  had  and  re- 
ceived.    Waterman  v.  Chictt(fo  etc.  S,  R,  Cd.,  228. 

Z,  Officer  dr  Facto  —  AcnoN  for  Salary  Involves  Titlr  to  Office.  — 
When  a  person  claimiug  to  be  an  officer  brings  suit  for  the  sslary  or 
<0M|ieBSBtiiin  belonging  to  anch  office,  his  title  to  the  office  is  in 
nod  if  aaothHrhaitheMalrvht  to  the  offio%  althoi^  Ml  On 
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■ion,  IIm  plaintiff  cannot  re«orer.     ITofeniMM  t.  (^kiettgo  eU,  B,  R,  Co., 


C  OrpfCiB  Di  Faoto  Anu  nm  Jimv  ~  Aonow  vmi  Saiart  Involves  Titlk  to 
OwwiGEm  —  When  a  person  olaitning  to  bean  offioer  of  a  public  or  private 
oorporation  brings  an  actttm  Bt  law  to  reeorer  the  salary  incideut  to  that 
officei,  which  he  has  no  riglit  to  reeeive  mless  he  has  a  legal  right  to  the 
office,  he  necessarily  puts  his  title  to  the  office  in  issne,  and  must  prove 
himself  to  be  a  dejure  officer.  A  certificate  of  electioo,  commission,  or 
other  evidence,  may  be,  ander  eocae  eirovmstaaces,  pri/iia  fucit  or  even 
conclusive  evidence  of  ■  i^  jart  right.  WaUrman  v.  Chkivjo  tic  R.  B, 
Cb.,  228. 

IL  OsaiiaB  or  RssiDiwoa  or  Ovfiobs  as  V^OA-nom  of  Ocvigi. —  Wlien  *> 
statute  provides  that  *'no  person  shall  hold  the  office  of  councilman  un> 
less,  at  the  time  of  his  election,  he  is  a  resident  of  the  ward  from  which 
he  is  elected,  and  in  the  case  ol  tfao  removal  of  any  councilman  from 
the  ward  from  which  he  was  elected  the  common  council  shall  have 
power  to  declare  his  office  vacant  and  order  a  special  election  to  fill  the 
vacancy,"  a  councilman  duly  elected  while  a  resident  of  one  ward  does 
not  create  a  vacancy  in  the  office  by  his  subsequent  removal  to  another 
ward,  in  the  alMence  of  any  action  taken  by  tne  oity  conneil  in  the  mat- 
ter.    State  V.  Craig,  237. 

C  PuBLio  OmoBBfl^  WHBN  PjBBSONALLT  XiiABLE.  —  An  offer  or  promise  to  the 
effect  that  a  snm  spccitted  will  be  paid  to  any  person  furnishing  evidence 
which  will  lead  to  the  arrest  and  eouvictioa  of  the  per;iou  who  siiot  E.  C. 
and  signed  J.  W«  B.,  T.  K  XL,  J«  A.  S.«  "Selectmen  of  MUton,"  is  a. 
personal  promise  of  the  persons  so  signing  it,  especially  if  they  did  not, 
in  their  official  capacity,  have  anthority  to  bind  the  town  of  which  thej 
were  selectmen.    Avwu  v.  Bradlee,  4.30. 

See  Ck>&POBATiONB,  4,  12, 18-20;  Insubanok,  11;  QuoWASBAirTO;S&KBiFn. 

ORDIfiANOfiS. 

8eo  ELVcr&fo  Li<afiT  OoMpawns;  MmiiOfpaL  CoKroRAtroifB,  1^18,  17,  19, 

flO;  NMLiaxHOB,  4,  19;  RaiLBOADS,  196,  9S. 

PARBHT  AND  CHILD. 
Gee  QiiTB;  Husband  aitd  Wm,  1-3;  Nbguosnoi,  fO;  Tbubtb,  1,  % 

PARTITIOIC. 

PARTITfON,    WHBX   FOTUBK   Ck>NTINOSKT  InTBRISTS    ARE  InVOLVRD. — Par* 

tition  win  not  be  decreed  when  there  are  contingent  remainders,  or 
other  future  conditional  interests,  unless  all  of  the  parties  who  may  by 
any  possibiHty  be  interested,  unite  in  asking  for  such  relief.     AydUU  v 
PendleUm,  TI^ 

PARTNERSHIP. 

Bee  GooD-wiLi^  3. 

PAROL. 
See  EviDXiroB,  8,  9;  Grm. 

PARTIES. 

See  CoBPOBATTOiTB,  15,  23;  iNsmtAitci,  13;  JuDGvnrTB,  2;  JuKiamirriow,  2| 

MoaTQAQxa^  0,  7;  PABTmoii;  P&ooxsb,  S,  9. 
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PAYMBNTl 

8tt  Basbi^  t^  4|  OoBFovinoNii  7;  DtrBsn;  Bgocrr,  %  InnuMk  ?» Hi 

KaaocuBUi  LagSRuuMarBt  1% 

PENDENTS  LTTK. 

8m  LU  PlMDBIIlL 

PENSIONS. 
Bee  BxioonoH,  0. 

PERSONAL  PROPERTY. 
8m  AnAcmfwn;  2;  BiQuisn;  Dunns;  BziooTiosr*  If  8;  Fmaudi  Ihso^ 

PLBADINO. 
L  Dsmmftm  whxk  Sitiiial. —  A  demarror  in  the  words,  **  Oome  now  fhs 

defendants  end  demnr  seyeraliy  to  .each  paragnpli  of  the  oompUinti 
beoanse  the  lame  does  not  state  facts  saffident  to  eonatitnto  m  came 
of  action  against  defendants,**  mnst  be  regarded  as  a  several  demnrrsr 
addressed  to  eaeh  paragraph  of  the  oomplainl  Ttrre  Hauie  eCe.  B.  B, 
Oo,  T.  Sherwood^  239. 

2L  Ebbob  nr  Otibbulinq  Dimubbib,  Eitbot  ov.  ^  When  a  demnrrer  is 
erroneonslj  oyermled  to  a  bad  paragraph  of  a  oomplaiot,  and  It  is  not 
affirmatirely  shown  by  the  record  proper  that  the  judgment  rests  on 
the  good  paragraphs,  a  rerersal  mnst  be  adjudged.  Terre  HatUeelc, 
R,  R,  Co,  T.  Sherwood,  239. 

t.  Whbit  Answbb  18  FiLBD  AiTXB  Dbmubbbb  OTBRBfTLBi^  the  demurrer 
is  waiTod  and  the  ruling  thereon  oannot  be  assigned  for  error.  AmUer 
▼.  Whipple,  202. 

A  Trb  Gbnbbal  Issan  puts  the  plaintiff  on  proof  of  every  material  aver- 
ment of  his  oomplainl  There  being  no  evidence  to  uphold  the  action 
as  against  some  of  the  defendanti,  all  eharges  of  the  court  based  upon 
the  theory  that  there  was  such  evidence  were  erroneous.  ^10^  v.  Tai' 
met,  101. 

A  Stbikino  out  Part  ov  Answbb — PBHSmiPTiosr.  —  When  a  paragraph 
in  an  answer  is  stricken  out,  and  the  evidence  admissible  under  that 
paragraph  is  admissible  under  the  general  denial  filed,  it  will  be  pre- 
sumed that  it  is  stricken  out  upon  that  ground.  Fort  Woj/ne  ▼•  Ham' 
iUon,  263. 

A  DiscRBTioif  ov  CouBT.  —  The  court  has  a  right,  es  mmo  mote,  to  direct 
that  the  pleadings  shall  be  made  more  explicit,  as  that  all  of  a  will  in* 
stead  of  one  clause  thereof  shall  be  stated.     Martin  v.  Ooode,  799. 

7.  Motion  vub  Juvamiiv  Notr  Obotantb  Vbbbdioto.  —  When  a  plea  pre- 
senting a  bar  to  the  right  to  recover  is  interposed,  and  a  demurrer 
thereto  is  overruled,  a  motion  for  judgment  non  ohttante  veredicto  should 
be  overruled.     Ambler  v.  WlUpple,  202. 

8m  ConTRAon^  1;  Imsxtbanob,  14,  15;  Judombnts^  17, 18,  20;  MoBTOAOBa^ 

8,  7;  Slandbb,  1,  2L 

PLEDGE. 
1.  SiTBBBNDBB  OV — Lkabilitt  vob.  —  If  a  holder  of  collateral  ssenritiaB 
surrenders  them  to  the  makers  thereof  without  the  previons  ooDseat  or 
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rnhmtfuni  tiilflofttloii  of  Ui  dabtor,  th«  kiiar  dcMS  not  tiMrrapon  be- 
MOM  eiititi«d  to  a  eredit  of  the  faoo  ralue  of  mioh  Monritioi.  His  oredit 
OAonot  exoeed  their  aotnal  Talua^  and  if  thoy  an  worthleea  ho  la  entitled 
to  no  eredifc  at  alL  Oriffffi  t.  Da^,  704. 
Iv  A  HoLDBR  Of  GoLLATUUL  SaouRniis  Wbohqvollt  Svrbindsbs 
them  without  the  oonaent  of  hia  debtor,  he  makea  himanlf  liable  lor 
their  oonToraioa.    Orlffga  t.  />a|f,  704. 

Bee  OoBPORATioini,  i-8^  10). 

POISON. 
See  CoRmrrrirnom^  % 

POLICB  POWER. 
See  STATUTia,  8. 

POSSBSSION. 
Aomn  Poobission;  Corforations,  19;  Fraud;  Huhbahd  akb  Wifi, 

S|  MOSIQAGKS,   5;    KiGOTIABLS    InSTRUMRNTSy  %   9l    OffllOIBfl^    1»    3; 

RiTLinir;  SHERuria^  2;  Shipfing,  1;  Tboyxb»  lf%4^ 

POWERS. 

Wmmk  PnaovAL. —  Whenerer  a  power  is  of  a  kind  that  Indioateo  a  personal 
oonfidenoe^  it  most  fnrima  fade  be  nnderstood  to  be  oonfined  to  the  iodi* 
▼idnal  to  whom  ife  is  giren,  and  will  not,  exoept  by  express  words,  pass 
to  othsn  to  whom  by  legal  transmission  the  same  oharaoter  may  happen 
to  bebog.    CkunbeU  w.  Trippe,  388. 

PREMIUM. 
See  Inburahoi,  7,  9l 

PRESCRIPnOK. 
See  HuBBAND  and  Wn^  L 

PRESEirrMENT.   . 
See  Bahu^  8;  Chiou. 

PRESUMPTION. 

A^  ''tnpOKA'noirB,  12;  Dawaorb,  2;  Elrotrto  Ltqht  OoMPAvm;  En- 
jmKCMf  1-4;  Fraud;  HomarRAii,  3;  Nrootiablr  iNSTRUMsim,  12,  13; 
FtBADivo,  5;  Proorss,  6;  Railroads,  24^  28,  32;  39;  Rapr,  2;  Skit* 
rorob  ^1  SvATUTKs,  7;  Wills,  4. 

PRINCIPAL  AND  AGENT. 
See  AoRNOT. 

PRIVILEGE. 
See  Procrbb,  8,  9;  Vrndor  and  PurohabrRp  ti 

PRIVILEGED  OOMMUNICATIONa 
See  Slardrr,  1,  2,  4-8. 
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1.  Vntmm,  ^Wsxr  *ll.  —  itsy  meuia  of  aoqttrfaig  )afM!^0oii  k  pnporilf 
^•nonimted  prMMi.    'irOwm  t.  SL  ZouU  tfe.  JT^  Co.,  1124. 

ti  JuRUDicnoM. — Skktics  0t'PBOCB»'BsT0RDTRB9TiTB  esiinot  «mtlMV> 
mt'peiMnil  JQ^medt     Wibnn  w,  'St  Xosit  etc.  fiV  Co.,  024. 

IL  -JvnBMramt.  «»-Qiaviub  Octisidb  t>#  tuk  Sfjltb  ov  Roitob  or  IProcbsi^ 
when  not  antboriied  hj  law,  ia  mmdlitj.     Wiltm  T.'Bt  Kosit  He,  S'p 

4.  ScBTicB  OF  Process  bt  PaBLiCATioN,  Efyiot  ov.  —  Senrtoa  of  prooen  by 
publication  enables  the  oourt  to^tm  effect  to  a  proceeding,  eo  far  ooiy 
as  it  ia  one  m  rtnu     Wikmw^  i§U Ltrnk oifc  /?V  Oo.,  024. 

ft.  NonoB  OF  MonoR  por  ExBoonoir  agauist  Non-rbsidbnt  Stockholdrb 
OF  CoRPOBATiosr,  Sbrthb  OV. -^  The  noiioe  of  motion  for  an  order  that 
•xeontion  ieane  against  *  Btoekbokler  of  a  corporation,  an  exoention 
against  which  has  been  returned  unsatisfied,  required  by  iOCtioD  736  of 
the  Revised  Statutes  of  I87d  to  be  giren  to  the  person  songht  to  be 
charged,  must  be  a  personal  notice  served  within  this  state.  8aoh  r  bo* 
tioe  sanred  iipoB  a  non-resiileut  stockholder  outside  of  this  state  ia  a 
nnlfity,  and  would  be  a  nallity  even  if  expreasly  authorised  by  the 
statute.     Wilton  r,  8L  Lcful»  tic  R"y  Co.,  024. 

••   JODOMRNT  QuiBriBO  TiTLB,  III  WHICH  THB  NaMB  OF  TKB  OWHBR  D  Ix- 

OOBRBCTLT  Statbd  ot  spellod,  thovgh  the  aummona  ia  aerved  by  pnbli- 
asBtioR  ealy,  ia  Mverthelesa  bkidrng  mprnt  kirn,  if  it  ia  tiie  wmdo  ky ^i«ich 
bo  ia  daaignrtad  in  the ooRyeyRnoe  by  wbieh  bo«ofoirad  «ille.  By  ao- 
oaptfaug  tba  ooareyaBoe,  bo  >cenaeRta  to  be  known  hj  thait  wmmb  in  rU 
ptaoaaiiiRga  votataog  totbe  lud  «e  oanveyod  fe»  kwi,  Rnd  if  llMAwanie  ia 
Read  in  a  legal  procco.liag  or  notice,  be  is  presRRied  to  oaiaMlaBd  that 
it  ia  addressed  to  him.     Blxnn  v.  Chestman^  140. 

y.  A  RBroRN  BT  A  Shbbiff  imiovsed  upon  a  summons  against  two  defend- 
ants that  he  had  becR  anable  to  find  tke  within-named  dofendanta, 
O.  0.  and  J.  S.  H.  will  be  construed  to  mean  that  he  oould  not  find 
either  of  them.     BUnn  v.  Okmmmmmt  140. 

I.  Thb  pRiviLBQB  OF  A  SuiTOR  OR  A  WrrNRSS  TO  BB  ExBMFT  from  tho  Ser- 
vice of  process  while  without  the  jurisdiction  of  his  residenoe  for  the  pnr^ 
poee  of  attending  court  in  an  action  in  which  he  is  a  party  or  a  witneen 
is  a  very  ancient  one,'  and  extenda  to  every  proceeding  of  R  judicial  n». 
tore  taking  place  in  or  omanatiflg  IromR  duly  constituted  tribunal  which 
directly  relates  to  the  trial  of  the  iasue  involved.    Parker  v.  liaroi,  770. 

OL  Pritilbgb  of  Suitor  from  dcRTSOB  or  Proobss.  — A  non-resident  of  the 
state  against  whom  an  nation  la  pandoig  in  «  national  ooartBRRko  ataao 
of  kia  residaRce  and  wbo  oomea  to  thia  state  toRttesd  tbe<eaBaaBatioii» 
before  r  Rotary  pnUlM,  of  tbe  plaaatiff  aad  the  Uttor'a 
empt  from  the  service  of  process,  aRd  il,  while  mtA 
the  plaintiff  dismisses  the  action  in  the  other  state  and  thereupon  com* 
mences  another  for  the  same  aanse  in  the  eoorta  of  thia  atate  and  withiR. 
Ita  territory,  serves  process  on  the  defendant  while  he  ia  on  hia  way^ 
home^  such  service  U  uuauthoriaeil,  and  should  bo  vacated  on  motion. 
Parker  v.  Marco,  770. 

8oa  CoRFORATiONa,  21,  22;  Judgments,  16,  21,  22,  25;  <JoBiBDicTio]«,  Z-^i 

Rbplbyui;  IShkkikfs,  1,  3;  SuipriMG,  ft.     - 

PROFIXa 
8ae  8uiprij<o,  !• 


IXKOBb  Vttti 


PU&KBXY. 
8m  iUPB,  1. 

PUBLLCATIOM. 

PUBUO  POUGY. 

Gbimuorib  S^  9;  Drds,  5^  Jodombnts,  12,  23;  Nbootiabut  UmvLV* 
MMxn,  16;  T^BLKORApRs,  2;  Wills,  L 

PUNISHMENT. 
8m  GftooHAL  Law,  1;  Muntctpal  CoRPOVATioira,  17)  Rapi,  4. 

QfUIBTINO  TITLR 
8be  PR0GBS3,  6. 

QUrrCLAIM. 
Boa  Dbbds,  6. 

QUORUM. 
8m  Go&Po&ATiOMa,  20l 

QUO  WARRANTO. 

JiriMiiRirTB  nr  Quo  Warranto  —  CoNOLusivKif  bss  ov.  —  A  judgment  hi  an 
AotiMi  in  Ui«  nature  of  quowarranto  ousting  oertain  persooa  from  thaoSo* 
of  directors  of  a  oorporaiioii  on  tbo  grouml  of  the  illegality  of  their  eleo- 
im  Is  condmive  OTideneo  againat  them  on  tbia  point  in,  another  afltten. 

RAILROADS. 

L  HiOKWAis — RiMTTTO  CoNCTBOcT  Aoaoas  RAaeoAD  Tbaoe.  —Railroad 
•ompaiiien'or- other  priTate  oorperationa  aeqtiiro  tho  right  toooaatruct 
veads^  aobfoot  to  tho  doainanit  right  of  the  Sitate  to  eross  saoh  roads 
wbeneviv  the  prnUw:  neeesaity  demaada  that  new  roads  or  atreets  shall 
be  opened;  and  the  general  power  to  open  highways  or  streeto  oajrries 
witb  ifc  tho  po«ev  to  oooetruet  them  across  railroad  tracks^  aubjeofc  to  tho 
limitttkiaii^  iMWOver*  tliat^Bnoh  crossing  moat  be  canatructed  at  a  poiut 
iriiero  tfao  om  of  tho  highwagp  will  not  deprive  the  railroad  ooMpany  of 
Hm  OM  oi  its  tcoeks.    Fort  Waptm  ▼.  Ijoke  Shore  tic  B.  A  Ca^  277. 

ft  Ihnmnrr  PmHftir  l>^Ti(iTTTt!  ar  Blasting. — ^The  prudenfcnMof  hUating 
to  romoro  hoid  maisgial  in  ooostmeting  a  railway  io  alwaya  dMmed  to 
have  bMn  in  eontemplation  when  tho  dassago  was  asseesed  for  tho  right 
as  n  nsoMsary  inoident  to  tho  priTilege;  bat  when  dsniago  done  to  tho 
ospoer  of  land  adjacent  to  that  within  tho  oondemBod  boundary  results 
froM  managing  or  handling  ezploairo  moterial  oarelessly  or  UDskillfuUy, 
or  iron  tho  umeoesssory  um  of  snoh  an  is  M  poworfnl  that  the  injury 
■t^t  bo  ecpeotod  to  follow  aa  a  natnral  or  probable  oooaoqneaoe^  tho 
oorporation  is  answerobio  tbsrofor  in  n  now  aotioo.    Bktcki/M  T.  Lffttei^ 
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Z,  Damaqm  rsoM  BLASsmo  oir  Railroad  Reoht  or  Wat.  — TIm  privilege 
of  tlirowiiig  ttODas  or  olbor  matorial  two  hvadred  ywds  and  iMyond  tiio 
light  of  w^j  by  moaiu  of  blasting  in  oonstmoling  a  raHwrnj^  so  as  to  obp 
danger  tho  Iitm  of  ownora  of  adjaoant  landa  and  of  memben  of  tiieir 
familias  when  engaged  in  their  domestie  dnttee  on  their  premiaoa,  dooo 
not  pan  with  the  right  of  way  as  a  necessary  incident  and  if  muA  por- 
•ons  are  thus  injured  throogh  tho  negligenoe  of  tho  partiea  engaged  in 
the  oonskmotion  work  the  latter  an  liable  ia  damages.  BiaekweS  t. 
hynMmrg  tie,  ML  R.  Co.,  786. 

4.  DiaoRiMuiATxoH  BarwBBir  Ezprisb  OonFAXtaa, — A  railroad  oompaaj 
oaanot  be  oompelled  to  fomish  express  facilities  to^  special  orprsw 
oompany  to  oondnot  an  express  business  over  its  road  tho  same  as  il 
proTides  for  itself  or  affords  to  soioo  speeial  express  oompaoy,  whoa 
it  affords  express  facilities  for  all  matter  offered,  has  not  hold  itself  oat 
as  a  oommoa  carrier  of  express  oompanies,  and  is  not  oompelled  by  spe- 
eial statute.  In  each  case  its  refnsal  to  carry  a  special  expreas  oompsny 
orer  its  road  is  not  a  Tiolation  of  a  railroad  oommission's  mlo  that  *'ao 
railroad  company  shall,  by  reason  of  any  oontract  with  any  expreas  or 
other  oompany,  decline  or  refuse  to  aot  as  a  common  carrier  to  trmosporl 
any  articles  proper  to  be  transported  by  the  train  for  which  it  ia  oflGuod.* 
AOaniie  Sepreu  Ofk  t.  Wilmington  etc  R.  R,  Oo.^  805. 

ft.  pAflsiHORR  Bound  to  Furnish  to  (}oNDuoroB  JSriDsvoR  ov  his'  Riqbt 
TO  Rioi.  —  A  passenger  on  a  railw.ay  car  is  bonod  to  famish  to  the  coo* 
doctor  eridenoe,  beyond  his  own  statement,  of  his  right  to  a  passage  on 
the  car;  if  he  has  a  valid  oontract  with  the  company  entitling  him  to 
ride,  bat  lacks  the  evidence  of  that  fact,  he  should  pay  his  faro  whott 
the  conductor  demands  it,  and  seek  redress  for  a  violation  of  his  contraot. 
JfoAofuy  V.  DeiroU  etc  R'y  Co.,  628. 

t.  Actual  Patmrnt  ot  Farr  is  not  essential  to  the  wiaim$  of  a  passengor 
on  a  railway  train.    Fiorida  tie,  iTy  Co.  v.  Hirtt,  17. 

T.  Dam Aon  iob  Carrtino  Passrnorr  Past  Dkstinatiov  —  Ezorbbivs 
DAMAOia.  —  When  a  young  lady  passenger  on  a  railway  train  ia  carried 
one  and  one  half  miles  past  her  deetination,  and  there  put  off  the  traiii 
without  personal  violence  and  without  being  expoaed  to  serious  incon- 
venience, real  danger,  or  harm  in  walking  back  to  her  destinatioa,  a 
verdict  for  two  thousand  dollars  damages  is  excessive  and  will  not  bo 
sustained,  although  the  conductor  in  requesting  and  commanding  her  to 
leave  the  train  may  have  addressed  hor  in  a  load  tone  of  voice.  ChaUa* 
mooga  etc  R,  R.  Co,  v.  Lyon,  72. 

H  Dutt  as  to  Flag  Stations.  —  The  sale  of  a  ticket  to  a  particular  flag 
station,  to  be  used  on  a  given  train,  imports  lin  undertaking  on  the  pcut 
of  the  railway  company  selling  it,  not  only  to  take  the  passengor  to  that 
station,  but  to  stop  there,  and  allow  him  a  reasonable  time  and  oppor. 
tunity  to  alight.  A  failure  on  the  part  of  the  oompany  to  oomply  with 
the  duty  is  generally  negligence  for  which  It  must  respond  in  damagesi 
C^kOkmooffa  etc  R.  R,  Co,  v.  L^on,  72. 

ft.  Dutt  ab  to  Flag  S'rATiONS.  —  When  a  railway  oompany  seUs  a  ticket 
to  a  flag  station  at  which  its  trains  do  not  stop  unices  signaled  for  the 
porpoee  of  receiving  or  discharging  passengen^  it  is  generally  the 
duty  of  the  oonduotor  in  eharge  of  the  train  to  asoertain  if  aay  pas- 
senger is  to  get  off  there,  and,  if  sc^  to  stop  sad  allow  hia  aa  opporta- 
aity  to  alight.  A  failure  to  perform  this  duty  is  negligenoe,  for  which 
the  company  is  liable  in  reasonable  damages^  with  additional  daaiaget 
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Iff  Uw  pMWBfar  b  Wroogfally  ejected  after  hh  destlnatiott  b  passed. 
This  rale  is  eabjecl  to  modifioatioa  when  the  euronmstanoee  are  each  as 
to  make  it  unfair  aad  ii^Jiial  to  attribato  negligenoe  t»  the  oompanj. 
ChaUa$tooffa  tU.  B,  R,  Oo.  yf.  i^ofi»  72. 

DuTT  TO  Ihkomm  Colorsd  Passinoiiis.  —  A  oolored  passenger  npoa 
a  railroad  train  is  entitled  to  the  same  protection  against  insults  and 
asnnlts  from  drnnken  passengers  as  any'^hite  passenger.  The  fail* 
vre  of  the  conductor  to  afford  snoh  protecttoa  when  he  has  power,  and 
knowledge  of  the  necessity  for  its  n^e,  renders  the  company  liable  in 
damages.  Rkhmond  He,  R,  J?.  Oa,  ▼.  J^ermn,  87. 
IL  Carribbs.  —  Onk  Whom  a  Railway  Corporatioh  wab  Undbb  Kg  Com- 
mon Law  OB  Statutort  Oblig atiov  to  Cabrt  in  the  manner  in  which  he 
was  carried  at  the  time  of  the  accident,  is  not  entiUod  to  enforce  against 
moh  corporation  the  obligation  and  liability  of  a  common  carrier.  Bob* 
trtrnm  y.jOld  Colony  B.  B.  Co.,  482. 

UL  Raiukoad  Corporations  and  Bmflotrks  ov  Cibcus  TBAnra.— If  the 
proprietors  of  a  circus  contract  with  a  railway  corporation  for  the  hauling 
of  certain  cars,  according  to  a  schedule  of  time  fixed  by  agreement^  the 
work  to  be  chiefly  at  night»  and  the  price  to  be  paid  a  gross  sum,  stated 
In  the  agreement  to  be  less  than  the  regular  rates,  and  the  pn^rietors 
agree  to  load  and  unload  the  cars,  and  to  exonerate  and  save  harmless 
the  corporation  from  any  and  all  claims  for  damages  to  persons  and 
property  during  the  transportation,  however  occnrring,  and  to  assume 
all  risk  of  accident  from  any  cause,  an  employee  of  the  circus  cannot  re- 
eorer  of  the  railway  for  injuries  received  by  him  from  one  of  the  cars 
being  out  of  proper  condition,  for  the  railway  was  not  under  any  duty 
to  inspect  the  cars,  and  had  no  control  over  their  condition*  Boberttom 
T.  Old  Colony  B,  B.  Co,,  482. 

lib  Railroad!! — Person  on  Train  without  fating  Farx,[whxn  ENnrLRD 
TO  RiOHTS  ov  Fassinokr.  ^-  One  injured  in  an  express  car  of  a  passenger 
train  who  is  known  to  the  conductor,  and  has  not  been  asked  to  pay 
fare,  although  he  has  suflScient  fands  therefor,  and  who  up  to  six  weeks 
prior  to  the  accident  had  been  an  express  messenger  on  the  same  train, 
but  at  the  time  of  the  accident  was  engaged  in  other  business  not  con- 
nected with  the  railway  company,  cannot  be  said  to  be  seeking  to  ob- 
tain a  ride  without  paying  fare,  nor  of  practicing  a  fraud  on  the  conductor 
or  the  company  by  passing  himself  off  as  an  express  messenger.  On  the 
oontrary,  his  legal  §kUu$  is  that  of  a  regular  passenger.  Florida  eUi,  By 
Oo.  T.  Hini,  17. 

14.  Railroads  —  Ruli  as  to  Passrnobrs.  —  A  rule  of  a  railway  company 
which  requires  that  passengers  shall  remain  in  the  cars  set  apart  for 
them,  and  shall  not  ride  in  a  baggage  or  an  express  car  or  other  place 
of  increased  danger,  is  reasonable.     Florida  etc  B^y  Oo,  ▼.  Hhrtt,  17. 

ISii  DuTT  TO  Bnporob  Rulo.  —  While  it  is  the  dnty  of  a  railroad  conductor 
to  enforoe  a  rule  of  the  company  requiring  passengers  to  ride  in  passen- 
ger cars,  yet  the  obligation  upon  passengers  and  the  protection  of  tlie 
company  under  such  rule  are  not  entirely  dependent  upon  the  fidelity  of 
the  conductor  or  other  agent  charged  with  its  enforcement.  Florida  etc 
Ity  Co,  r.  Hir$t,  17. 

16,  Abandonmbnt  ov  Rulb  —  Liabilitt  vob  NiOLraiNOB.— When  a  rail- 
road oompany  has,  by  its  oomdnct^  abandoned  a  rule  intended  for  the 
presenration  of  its  passengers^  by  habUnally  permitting  them  and  its 
snyloyess  t»  violata  it^  ths  oompaay  is  precluded  from  elaisuog  pro- 
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teotf oa  mndm  ikm  nW  frm  lialiOiiy  for  m  fejwy  mmiI  bgr  to  MgH- 
gBMt.     ^fartfa  He  J?V  <V  T.  iOrai,  17. 

•13.  VioL^rra  ov  Bolb — Go^iruBoroBTilaauaBiaa— SosAm  or  Pnoor. 
Wh«n  a  pMMngw  Tolautarily  ami  knowiagiy  violiitoi  »  f  a«o— hb  mis 
•f  a  railway  ogwpaBy,  wbiek  is  Cov  kk  preMfrati—  fctw  ban^  tmd 
bffioga  vpoo  kimMll  iajary  wkioh  he  wooUL  noi  otiiar  wisa  hava  reoetred, 
^y  S^'iAS  'i^^*"*  *^  paaMMger  oar  into  ao  axpraat  oar  or  olher  plana  which 
•aimet  ba  r^g^tfdad  at  loteBded  for  paaMBf on^  bok  naturally  aqggestt 
thai  it  ifl  Dot  for  tbam,  he  oaiuiot  invoke  the  more  deUnqaeaey  of  the 
souduotor  in  enforcing  the  rale  aa  a  defense  to  hit  cnntrilMitory  negli- 
genoe.  The  bardon  of  proof  ie  upon  him  to  show  that  he  was  jostiiied 
in  going  and  riding  where  he  did«     Florida  ele.  Ity  Gx  v.  HiraLt  17. 

Ill  Bqlw  Mr  OoNTftiitfrroRr  Mioliorhcs  or  PunucoBB.  —  It  ia  oon- 
tribotory  aegligenee  for  a  passenger  to  ride  in  an  exprees  car,  in  vio- 
lation of  A  known  rnle  of  the  ooupanj',  even  with  the  permissioa,  oon- 
nivaaoe,  or  knowledge  of  the  conductor,  or  without  his  proteetatioM^ 
when  that  officer  is  oogniauf  t  of  both  the  mla  and  its  iaf  raetkm,  if  by 
tke  violatioB  of  sach  rule  the  panenger  brings  npon  hisMsU  injury  from 
wkiek  he  would  have  aseaped,  notwithstanding  that  the  negligence  of 
the  eonpauy  produced  the  acoideat,  had  he  remained  ia  the  paaeenger 
ear  set  apart  and  offiiring  spaoe  for  his  aooommadatioa.  Fli^rida  etc  i?  y 
C^  V.  Hkrai^  17. 

tti  CB08SIII08.  —  VVHittB  ▲  Railway  amd  a  PunLio  Road  Imtkaskci; 
the  rights  of  a  traveler  and  of  tlie  railway  company  are  regarded 
aa  equal,  bat  of  coorae  the  traveler  most  yield  the  right  of  way  to  a 
train  drawing  near.  If  a  coUisaoa  oooun,  the  railway  oompany  is  not 
liable  if  it  used  such  reasonable  oare  to  avoid  it  as  ordinary  pmdenoe 
would  suggest.     HeHtiriekaon  v.  O'-eat  NortJitm  B*y  Co.,  540. 

Kk  CitoaHiti«s  —  Ob  DIM  ART  Cabb  at  whbb  a  Qobstiot  tob  tbb  Jukt.  -* 
In  the  event  of  a  collision  at  the  crossing  of  a  railway  and  a  pub- 
lic road,  when  it  ia  claimed  that  the  person  injured  waa  ezereising 
•rdinsry  care,  and  that  the  employees  of  the  railway  were  nol^  the 
courta  will  rarely  nudertake  to  determine  the  question,  but  will  leave 
it  to  the  jury,  because  the  measure  of  ordinary  care  is  ao  variable  that 
the  queetiou  of  negligeuoe  is  usually  and  peculiarly  the  fnnetiou  of  the 
jury.    Htmdrkkmm  v.  Orwi  Norlharn  M*p  Cb.,  54a 

ML  CBOsaiMoa  —  PiiBBUHrrioB  AOAiiiaT  Contbibotort  Nbougbmob. — 
In  an  action  by  an  administrator  of  a  person  killed  at  a  railway  cross- 
ing by  being  run  over  by  a  train,  to  recover  dam%ges  for  such  killing  it 
is  not  neoeesary  for  kim  to  prove  that  the  decedent  looked  or  liatoaed, 
if  it  appears  that  the  servants  of  the  railway  iatlod  to  give  the  warning 
signals  required  by  Ibw,  and  the  view  of  the  decedaat  aloag  the  tracks 
waa  obscured  until  he  reached  the  plaoeat  which  his  life  waa  jeopardised 
and  finally  losk    Hendt-uJeMm  v.  Oreat  Norihmrm  B*w  ^*  <^- 

IS.  DOTT  to  TBBSFAsaBBa.  —  When  a  treepasser  upon  the  track  of  a 
railroad,  or  attempting  to  oroes  the  track  at  a  place  other  than  n  pub- 
lic crossing,  is  injured  by  a  traia,  the  oo:apany  ia  not  Uahle,  ualees  the 
injury  waa  wantonly  and  willfully  inflicted,  or  waa  the  reault  of  such 
gron  negligence  as  evidences  willfulness.  Lake  SfimF€€U,  J^jr  Oa.  ▼.  ^o- 
demtr^  21& 

MIL  DoTT   TO   TnuPAaBBB  amd  Llabiutt   bob  Imjobt  TOw^It  ia  the 
duty  of  a  railroad  engineer  .to  ezersise  ordinary  care  to  avoid  etriking  a 
upenOatraok.    If  the  enginosr  aeea  the  twestssisr  aad 
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aatQ  ft  wsnliif  bgr  Mmndiog  tlM  whiitlt  ato  d»  bo  goodp  wImd  bgr  vhft- 
tliQg  sooner  ha  oonld  hare  enabled  Jiia  to  eaoapi^  the  oompany  is  liabU 
lor  the  injurf  inOioted.  Lobe  Short  €ie.  Iff  Co.  r.  Bodemtr,  218. 
Obom  Neolioincb  toward  TsBSPAasEs  —  What  la.— >  Such  aegli* 
as  evidenoea  wiUfulnen  by  a  railroad  company  toward  a  trea- 
npoQ  its  track  manifesti  auoh  grosa  want  of  care  and  regard  for 
Ilia  righta  aa  to  jaattfy  the  presumption  of  wantonnesa  and  a  willingneaf 
to  inflict  injary,  regardleaa  of  couseqaenoea.  Lake  Short  tie,  i^'jf  Oo.  n 
Bodemir,  21S. 

Obo8S  Nsoljobvci  toward  TRBSflpASSEB,  WuAT  Is.  —  When  a  raik 
roftd  train  which  atrikea  and  in j urea  a  treapasaer  npon  the  track  ia 
running  at  niinanal  speed  in  a  crowded  city  over  atreee  oroasiuga,  npo« 
vnguarded  tracka  ao  oonnected  with  a  public  atreet  and  ao  apparently  a 
oontinnation  thereof  aa  to  be  regarded  by  ordinary  oitiaens  aa  located 
In  a  public  atreet^  along  a  portion  of  tracks  where  peraona  were  known 
to  be  passing  and  crossing  every  day,  in  conceded  violation  of  a  city 
ordinance  as  to  speed  and  without  warning  of  the  approach  of  the  train 
by  ringing  the  bell,  this  conduct  tends  to  ahow  anoh  a  groaa  want  ol 
sare  and  regard  for  the  rights  of  others  aa  to  justify  the  preauinption 
of  willfulneaa,  and  to  ahow  that,  if  there  was  a  failure  to  discover  the 
danger  of  the  Injured  party,  auch  failure  waa  owing  to  the  reckleasneaa 
of  the  oompany'a  aervanta  in  the  management  of  the  train.  Lake  Short 
tk.  Ky  Co,  V.  Bodtmer^  218. 

Okoss  Nbguobmcs  or  toward  Trupasbsr.  —  When  an  engineer 
upon  a  railroad  train,  knowing,  that  persona  are  accustomed  to  croaa 
a  track  between  the  atreets  of  a  large  and  crowded  city,  drives  hia  en- 
gine forward  reckleaaly  and  with  indifference  aa  to  whether  such  per- 
sons are  injured  or  no^  and  at  a  rate  of  speed  greatly  in  excess  of  that 
limitedby  a  city  ordinance,  an  injury  thereby  inflicted  upon  one  of  such 
persons,  even  thoagh  he  is  a  trespasser,  will  be  regarded  aa  the  result  of 
snch  a  groas  want  of  care  and  regard  for  the  righta  of  othera  aa  to  justify 
the  presumption  of  willfulness  and  wantonness.  Lakt  Short  ttc  R^jf  Co, 
T.  Bodemer,  218. 

COVTRIBUTORT  NbOUOBNCB  —  LlABlLrTT   FOR  InJURT  TO   TRKflPABSER. 

Whsn  a  trespasser  injured  upon  a  railroad  track  has  been  guilty  of  con- 
tributory negligence,  the  oompany  is  still  liable,  if  by  the  exercise  of 
ordinary  oare,  it  oould  have  prevented  the  accident  after  discovering  the 
danger  in  which  the  injured  party  stood,  or  if  it  failed  to  discover  the 
danger  through  the  recklessness  or  carelessness  of  its  employees,  when 
the  exercise  of  ordinary  care  would  have  discovered  the  peril  and 
averted  the  calamity.     Lakt  Short  tic  R*if  Co*  v.  Bodtmer,  218. 

A>irrRIBUTOBT  NbOLIOBNOB  BT  TBBdPAaaER  WHBB  DOBS  NOT  BaR  Rb- 

OOTBBT. —  Contributory  negligence  by  a  trespasser  injured  upon  a  rail* 
road  track  by  being  struck  by  an  engine  cannot  be  relied  upon  as  n 
defense  in  any  case  where  the  action  of  the  company  or  its  servants  in 
the  premises  is  wanton,  willful,  and  recklesa.  In  auch  case  the  party  in* 
jured  is  entitled  to  recover,  if  the  company  could  have  avoided  commit- 
ting the  injury  by  the  exercise  of  ordinary  care.  LcJae  Short  etc  B^y  Co* 
V.  Bodemer,  218. 

A  LiCBNSBB  UPON  TUB  PRBXISBS  OV  A  BaILWAT  CORPORATION  IB  ORB  who^ 

being  neither  a  paaaenger,  aervant»  nor  treapasser,  ner  atanding  in  any 

contractual  relations  to  the  corporation,  Ib  permitted  by  il  to  como 
AX.  St.  Rbf.,  Vol.  XXXIL— a 
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upon  the  premtaai  for  hh  own  interoit^  ooBrentaMi^  ar  gratiflwHoa, 
WoohtOne  Y.,Cheiiapeai$  tie.  S^pOo.,  809. 

to.  Ltobhu  to  Usb  Biaar  ov  Wat— Liabiutt  worn  Ihjubt  to  IVmt* 
MUf.  — The  mere  passive  permissioa  of  footmen  to  cross  the  right 
of  way  of  a  railroad  oompany  does  not  impose  npon  it  the  dnty  to 
provide  against  dangers  to  which  they  may  thereby  be  exposed;  yel^  if 
the  oompany  directly  or  by  implication  indnoes  persons  to  enter  npon  and 
pass  over  its  right  of  way,  it  thereby  gnarantees  that  the  way  is  in  a  anfe 
condition  suitable  for  sneh  nse,  and  for  a  breach  of  this  gnaranty  it  ii 
liable  in  damages  to  a  person  injured  thereby.  Lak$  Shon  etc  iTy  Ool  v. 
Bodemert  218. 

SI.  Dorr  or  to  Cbtldrb!i  opoir  Track.  ^  A  railroad  oorporatioB  owe^ 
with  respect  to  children  of  tender  years  and  immature  indgment^  nl 
least  the  duty  which  it  owes  to  domestic  animals  straying  npoa  Hi 
track,  to  wit^  the  duty  of  keeping  a  reasonable  lookout  to  discover 
whether  they  are  on  the  track,  as  well  as  to  avoid  injury  to  them  aflsr 
they  are  seen.     Ounn  v.  Ohio  River  R,  R,  Cdl,  842L 

82.  Ohildrkn  ov  Track,  whcthbb  mat  bb  Trbatbd  ab  Tbbspabbsbb.  —  A. 
child  of  such  tender  years  that  he  is  conclusively  presnmed  to  bo  Ib- 
capable  of  committing  a  crime  cannot^  if  he  strays  or  site  upon  a  nil- 
way  track,  be  regarded  as  a  trespasser  to  whom  no  duty  is  due  and  for 
whom  no  lookout  need  be  kept.     Ounn  v.  Ohio  River  R,  R»  Cbu,  84& 

88.  KiLLixQ  Childrbit  —  Cask  for  thb  Jitrt. — If  children  of  tender  years 
are  run  over  and  killed  by  a  railway  train  while  sitting  on  oir  near  tiie 
track,  and  the  evidence  tends  to  prove  that  they  could  have  been  seen 
in  time  to  avoid  injuring  them  had  a  reasonable  outlook  been  kept; 
that  the  firemen  had  been  putting  coal  on  the  fire  and  did  not  see  them 
until  too  late  to  stop  the  train  before  reaching  them;  and  there  was  no 
evidence  as  to  whether  the  engineer  was  keeping  an  outlook  or  no^  and 
a  conflict  of  evidence  as  to  whether  danger  signals  were  sonnded  or  not 
when  the  children  were  seen,  a  proper  case  ib  made  for  submission  to  the 
jury,  and  it  u  error  for  a  court  to  direct*  a  nonsuits  Ounn  v.  Ohio  RSver 
R.  R,  Co.,  842. 

9L  Ordinart  Garb  ^  QiTBsnoir  for  Ju&t.  —  Whether  the  servants  of  n 
a  railway  corporation  in  charge  of  a  train  which  ran  over  children  of 
tender  years,  playing  or  sitting  on  the  track,  exercised  ordinary  care  in 
keeping  the  requisite  outlook  to  discover  snch  children,  or  whan  diaoov- 
ered  used  snch  measures  as  were  proper,  under  the  cirenmstanoes^  to 
avoid  injuring  them,  is  a  question  which  can  rarely,  if  ever,  be  deter- 
mined as  a  matter  of  law,  and  should  therefore  be  submitted  to  tlie 
jury.     Cfunn  v.  Ohio  River  R.  R.  Co.,  842. 

85.  Statutort  Liabilitt  for  Aooidkktb. — A  statnte  imposing  liabQi^ 
for  accidents  happening  "by  reason  of  the  negligence  of  any  person  in 
the  service  of  an  employer  who  has  the  charge  or  control  of  any  signal, 
switch,*  locomotive  engine,  or  train  npon  a  railroad,**  does  not  render  a 
railway  corporation  liable  for  injuries  resulting  from  negUgenoe  of  the 
couduotor  of  a  switch  engine  while  making  up  a  train,  consisting  of  his 
failure  to  see  that  a  proper  oonpling-pin  was  used.  The  statnte  refen 
only  to  persons  whose  dutiee  relate  to  the  charge  of  a  locomotive  engiao 
or  the  train  when  complete,     ^yng  v.  J^UMmrg  R,  R,  Oo,,  428. 

88.  Kmplotbb  of  Railroad  Compant  mat  Rbooybr  bob  Ikjvkt  Ranjunw 
from  VioLATioH  OF  CiTT  Ordiraiio%  whbn.  ^  Ab  omployoo  of  a  rail* 
road  oompany  who  is  injured  by  reason  of  the  oompaajli  tioIbUbb  of  • 
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ordtnuiM  regulating  the  fpeed  of  raQway  tnini^  withoat  having 
pnrtioipated  in  inoh  Tiolatimiy  may  noovar  against  the  oompany  for  the 
injnriee  reoeiyed  by  him.  Nor  will  hie  aotion  be  defeated  by  the  faol 
that  the  persons  in  charge  of  the  train  by  which  he  was  injured  were 
fellow -eerrants,  when  they  were  running  the  train  pursuant  to  a  time 
eard  prepared  and  promulgated  by  the  oompany.  Bhiedom  t.  Mktowri 
Pac  R*y  a».,  615. 
17«  iHjvitT  TO  Brakuiak  thbouoh  VioiJiTioir  Of  Rdlsb-^Evidinoi  ov 
CwfOif.  — When  the  rear  brakeman  or  flagman  on  a  freight  train  is 
fambhed  with  rules  by  the  oompany  declaring  his  post  to  be  on  the 
last  car,  which  he  mast  not  leare  except  to  protect  the  train,  and 
which  require  him  not  to  leave  his  brakes  while  the  train  is  in  motion, 
nor  to  take  any  other  position  thereon  than  that  assigned  him  by 
the  conductor,  he  must  conform  to  such  rules,  and  in  ease  of  injury 
nistatned  by  him  in  going  from  the  inside  of  the  ear  to  the  top  thereof 
by  means  of  ladder  strips,  eridenoe  to  show  that  it  is  enstomary  for 
tear  brakemen  to  ride  inside  the  rear  car  is  inadmissible,  in  an  aotion 
brought  by  him  to  reoorer  damages.    Owrdy  t.  N€w  York  etc  IL  B.  €»,, 

SIL  Waiykr  ov  RxriiBB.  —  A  rule  ol  a  railway  oompany  assented  to  by  a 
brakeman  in  its  employ  is  waived  by  the  company  when  its  conductor 
In  charge  of  the  train  orders  such  brakeman  to  act  contrary  to  such 
rale^  and  it  is  his  dnty  to  obey  such  order.  Ma$on  t.  Richmond  tie.  B.  B, 
Oo,,  814. 

Mi  NiOUOKMOB,  pRiaUMFTION  OF,  VBOM  AM  AOOIDBNT.  — ThI  FaCT  THAT  A 

FsxzQHT  TRAIN  Broke  Apart  when  it  ought  not  to  have  done  so  is  not 
of  Itself  evidence  of  negligence  on  the  part  of  the  railway  corporation 
for  which  it  is  answerable  to  one  of  its  servants,  thoa(jrh  the  rule  la 
otherwise  when  the  person  injured  is  not  an  employee.  Thyng  v.  Fikk^ 
hwrg  B.  B.  Ok,  425. 

IOl  Niouorhor,  Contributort,  pRisuMPnoir  ov. — If  the  evidence  shows 
that  an  employee  of  a  railway  corporation  was  at  the  time  of  receiving 
Injuries  engaged  In  the  performanoe  of  his  duty,  and  there  was  nothing 
to  show  that  he  was  careless,  he  is  not  required  to  prove  that  he  did  any 
particular  act  by  way  of  precaution,  or  was  not  guilty  of  oontributory 
negligence.     Tkyng  v.  FUchburg  B,  B.  Ch.,  425. 

41.  NxoLiORMCi,  WHAT  IS  NOT  OoNTRiBUTORT.  —Though  an  employee  of  a 
railway  corporation  is  not  at  the  time  of  a  collision  and  of  his  injury 
thereby,  at  his  post  of  duty,  or  at  the  place  where  the  rules  of  the  oompany 
require  him  to  be,  and  his  oonduct  contributed  to  the  accident^  yet  if 
■nch  conduct  was  not  the  direct*  immediate,  and  proximate  cause  of  the 
accident*  and  it  could  have  been  avoided  by  the  exercise  of  ordinary 
eare  and  diligence,  which  the  corporation  and  ita  vice-principal  failed 
to  exert,  then  it  is  answerable  to  such  brakeman,  or  his  representatives, 
for  the  injuries  received  by  him  in  such  accident.  Daniel  ▼.  Chesapeak$ 
ete.  /?>  Co,,  870. 

4flL  NsoLTOKNCK  —  pROZiMATR  Oaubr.  ^Notwithstanding  any  real  or  sup. 
posed  negligence  of  an  injured  servant,  a  railway  company  is  liable  in 
damages  if  but  for  its  own  want  of  eare  the  Injury  could  have  been 
avoided.    MoMm  v.  Richmond  etc  B»  B*  Co.,  814. 

It.  Kroli«rnob  Prr  BR,  What  la,  «To  require  a  gang  of  sixteeh  men  to 
range  tiiemselves  in  a  line  along  a  train  of  moving  cars,  and,  acting  as 
OBO  maot  to  lift  fron  the  ground  and  throw  upon  the  ear  as  it  passes 


gmnd,  «MUgr  obaarrM  al«if  Um  aicU  •!  a  nukoML  fcoMk*  to  W  aUki 
W  fa»v«  fta  SfMcfc  ml  ia  posifeioa  lo  throw  «a  ibe  oar  «£  Um  naviog 
Initt  aft  ill*  froper  ■aaaal  tm  ik  paMs^ai  Uaai  wiiboaft  aaulyiii^  a  aew 
ftad  inaayriMiroA  aaa  af  tba  fmat  bamrd  aUaadiiig  tka  parfomanoa 
of  Mob  ««rk»  i»  negjUgiooa  par  ca  Pmimtr  v.  ifSdUiraa  a(&  i2.  &.  Oo*^ 
507. 

M.  Bmks  Amnnr  re  BHHOfcnB.  — Wliaa  a  nuiroaA  hnkmmtm  m 
m  kiUad  while  — gigiA  m  tha  oaarw  aC  hia  aiaployuMat^  by  ■MMiha  and 
gH  arifliag  liwa  kmiffiniaat  vaafcilatioa  in  a  Uwael,  after  ha  haa  ao- 
oiptod  ao4  aoaiiaiiad  m  tl»  eapUj  af  tha  railraad  aan^aaj  witb  foil 
kaowiedga  «<  tha  oaniiiriaa  oi  tha  taaail  and  oC  the  riaka  af  tlM  work 
thwaia,  Umm  eaaaot  ba  aaf  raoarerj  far  euah  iajoiy.  SaUimon.  elc:  A 
M.  Ok,  w.  Mtmier  932. 

41,  31uTBa  AMm  Smmv^mr — Dorr  at  ia  Mangwaar  FuufisaBn,  —  Al- 
thaagh  a  railway  eoaipaay  naad  aat  Camiak  aiaohiaary  aC  tha  vary  beat 
Uod,  er  atria  ihappiiaoeeaaftkalateBt  and  aalaat  kind  faatkaoaaaflU 
•arvant%  iftatt  it  ia  nag^ifaai  if  it  aeaa  aara  ar  aagpaaa  «f  any  partiaolar 
pattern  which  an  ordinary  inapeotion  would  ahow  to  be  dalaatira. 
Mammr.  Bkhmmtiate.  M.  R.€o^9k4. 

M.  NaauciBNOB  nr  Fan iwa  i!0'Pao>riaa  Bgiaraaa  worn  GiMk — Wben  a 
faflora  on  the  part  of  a  railway  oaaapaay  ta  plaaa  any  baiapara  at  all  on 
ita  aara  ia  tha  proxiiaata  caoat  af  a  aoUiaioa  ia  whiek  a  hrakaman  ia  in- 
jured, thia  ia  proof  of  groaa  neglij^enoe  on  the  part  of  tha  aoi^any. 
ifoaoa  ▼.  BUhmomd  ale,  IL  IL  Oa,  dl4. 

i7,  Dmncnrm  Caaa— Llabildt  biml  Ibmuit  io  BBAKaMa&  —  Wken  a 
failnad  brakomaa,  aetiag  nadar  tha  order  ai  tha  ooadaotor  on  a  train 
hat  aontrary  to  tha  nilaa  of  the  aompany  ta  wbiah  he  haa  aoanalad,  ia 
injured  ia  conpUag  defoctitva  oara  of  wkioh  datoet  tha  aaaipaay  haa, 
or  ought  to  have,  knowledge,  and  of  which  the  farakeama  haa  B*aotioe 
antil  too  lata  to  avoid  the  tnjory,  tha  Qoupaay  ia  liable  tharafnr  Maaaa 
▼.  Riehmomd  ate,  B^  R,  Ca,  8l4w 

dt.  Daracnva  Oabs  — Liabiutt  rom  Ivjvkt  Ta  BmAKRuaa.  —  A  railroad 
brakainaa,  in  oonpling  oara  on  a  dark  night*  haa  a  right  ta  aaaaiae  that 
they  are  in  good  and  aafia  C(iaditio%  and  ia  aot  aegUgeai  in  raaaing  be- 
tween them  without  'ttopping  ta  azamiaa  whether  they  are  aopplied 
with  proper  bnmpera  or  not     Maaan  ▼.  Richmond  eic  E,  B,  Ca.,  814. 

49,  LiABiLiTT  fOR  DiricriTB  Cabs.  —  When  the  rolling  atook  or  nuchiuery 
9i  a  railroad  oompauy  ia  ao  defeotive  in  ita  oonstraction  that  by  an  or- 
dinary inapeotion  tha  oompaay  oonld  diaoovar  ita  oanditioa,  tha  com- 
paay  ia  liable  for  an  injury  raoaived  by  ita  aarraat  in  oonaeqnaace  of 
aaoh  defaeta,  nnlasa,  nobwithitaodiBg  aaeh  waat  of  cara  oa  the  part  of 
tha  oompany,  the  aupervening  nag Ugaoea  of  the  aarraat  waa  the  prozi> 

DMte  oaoaa  af  tha  faijnry  eompUiaad  oi.    Jfoaoa  ▼•  JKdbaoad  ate^  B,  R, 
Ok,  814. 

Ml  DsncoTivi  Oars  ^Liability  or  Compant. — Whan  freight-oara  are 

abrioualy  ao  dafeetivaly  nuide,  iHietker  by  a  failare  to  attach  bainpen 

at  all  or  to  make  them  aufficieatly  long  to  protaat  a  peraon  atanding 

between  the  oara  while'in  nation  or  in  ooaaeqaeaoe  of  any  other  fault  in 

aonatruction,  that  tha  alightoat  indiscretion  on  the  partaf  a  aarraat  may 

endanger  hia  life,  the  company  U  Halde  for  any  iajury  raauUing  from 

auch  defectai     Maaan  r.  RieAmatid  tie.  R,  R.  Ca,  814 
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WL  JL  finvwtx  OmmAmm  Usnro  Oabb  or  AnvnnB  li  aoi  «R8w«rabl€ 
Mr  ttny  wfo0l  n  HlMir  6(i|^iiiu  oohb  Im tftiou,  if  it  umi^  ipfa|Mr  prwision 
i»  impwHiugiilwi  md  f«r  the  wMgr  af  ili— iffcijiw  iifcii  wiag  thani* 
7%y]i9  ▼.  Mdlftwy  &  &  Os^,  43S. 

Ml  Bmv^uiT  Tics^EnievAL  ov  MAsmi,  wvnr.^WberemfMW9i«i*tro«A> 
■nilar  of  m  raiirottd  eompuiy  Ims  the  vveliivrrv  and  wimondiciMial  con- 
%«i  of  «ll  Hm  nMn  wjgnged  «poB  a  oartain  wrk  «%  tira  tnie  of  m  acci- 
AsBt,  with  alMoltrte  ^ower  to avpiay  aBA  (fia^«rgO'tti«%  aad  to  issae 
to  thorn  or^hn  iHuch  they  ore  bound  to  loowi^Fe  «od  ulwy,  aod  has  full 
viSDftgeiiMixt  md  Qontrol  of  tho  woilLf  witli  povpor  to  proaorioe  the 
Motfiod  of  fti  porfbrmaooe,  his  aeto  oio  the  oeta  of  tho  oompaBy,  and 
nia  DogitgeBoa  is  tiia  Taa^i^ooa  cf  tho  ouinpany^  for  whi^Hi  it  ia  la^^ally 
loapoaaibla.  A  nai  i  ow  or  tawmiuatl  oonatmottoti  of  inw  mio  of  mjK>fi* 
<diBal  aupenor  la  not  in  harmony  with  roeaat  Mtehigan  dooiatona.  ^Utner 
T.  JHMffon  ete;  Jt  S.  CVk,  W7. 

SSL  Hastcb  Afri>  9steTA?!T  —  KB(7Lros:faB  of  Tios-rRTirairAit— MvAsusa 
OF  Davaob.  ^-"Wlien  the  rapioaautativoa  of  a  railrood  omployaa  ara 
antitled  to  reoarar  for  an  injniy  raouHhig  in  death,  oooaaionod  hy  the 
nagligenca  of  a  Tiaa-prmoipal  of  the  company  in  mnitrng,  oondaottng,  or 
managing  any  locooMittve  or  oara,  tho  measare  of  daraagaa,  under  tha 
Miaaoori  atatate,  ia  ^e  thonaand  dollara.  MSkr  t.  Mismmri  Pac  R*y 
Ob.,  6731 

ft.  Master  avb  Sbktant — TiOR-FttmccPALsi,  mfo  anv,  khh  Liabtlrt  fob 
Nkolioxitcb  of.  ^- a  condnctor  faaring  charge  of  a  conatmctioB  train, 
and  a  foreman  having  charge  of  a  erow  of  men  engaged  m  oonatmoting 
a  railroad  track,  with  power  to  direct  their  moyementa,  are  both  ▼ice- 
principals,  and  the  railroad  eompsny  ia  liable  for  their  neglTgeneoresoM- 
faig  in  the  death  or  tnjnry  to  any  of  anA  orew.  Milkr  ▼.  Afaaonn  Pac* 
JTy  Cb.,  673. 

85b  liiABiLrrT  to  Skrtaht  fos  Neoliujchcs  ov  Pbrson  in  Oharoi  of 
A  Tbaik.  —  If  an  aaaiatant  yard-master  in  charge  of  a  train  or  part 
thereof,  and  having  with  respect  to  it  the  same  duties  and  anthority  aa 
a  oondnotor,  knowing  that  it  b  atanding  on  the  track  at  a  point  be- 
tween atationa  and  cannot  bo  moved  for  some  time,  and  that  be* 
fore  it  can  bo  moved  another  train  will  be  due  at  the  aame  place,' 
negTigenfly  f aila  to  place  warning  atgaala  at  a  avfficient  diatanoe  froaa 
iSb»  atanding  train  to  warn  the  anticipated  approaching  train  to  stop- 
in  timo  te  attotd  a  oolliaioR,  hie  negiigonee  ia  ohargoable  to  theoorporation 
in  whoae  employment  he  ia,  and  renders  it  answerable  in  damages  for  tiie 
injury  and  death  of  a  brakeroan,  who^  while  on  the  approaching  train,  ia 
kSad  b^  llaoalliaion  with  the  otanding  tfMi^  aooh  ocAiiaian  being  dno  to 
oneh  nagitgenaa  of  tho  asaialnnt  yaad-annalar.  i)onM  v.  CJitmgwsaki  etc 
JTy  OfK,  <7il 

66.  Waenm  am>  Amko^atit — Viob-pmmvaia  —  A  Rubwmt  Omimmtob 
kaving  thoontiaa  oontaol  and  amnagamsnitef  a  tmin  ia  tiM  paaaanal  nap* 
laaantaiUfa  or  a iea  ptinoipal  of  ina  ompftayar,  iar  ndiaaa  naglinaBoa  onoh 
omployar  ia  aaawanhla  to  anbacdiMte  aarvaatiL  j^wriaty.  ffiaaiyiifa 
aia  iBV  ObL,  690. 

67.  FBLLow-sBRVAim — Who  ari  hot.' — A  condnotar  in  ahniya  of  a  mil* 
foad  traan  and  a  braimninn  thirosn  ongngad  in  oaapUng  anaa  am  not 
frilow-aarvMifta      Ifoaon  f.  Bkkmomt  etc  ML  Ml.  Oa^  614. 

66l  KcGLiociras  m  Omm  &fPMvn  B—m  iiibu  »  Ibubwx  «•  toriiBBB. 
A  railway  corporation  ia  not  answerable  to  one  of  its  employees  iar  in* 
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furim  rMultiiif  frcmi  Um  nw  of  a  defeetiTe  oonpliiig-piB,  If  tt  lappBdl 
proper  pi]i%  and  the  failBre  to  «m  thorn  or  to  replaoe  ono  too  ahort  bf 
m  long  ontp  wm  tbo  fault  of  ono  of  its  Mrraati  who  vaed  thoi%  aad 
Bot  of  tho  oorporatioiL     Tk^ng  t.  FUeUmrgA  IL  Ca,  42S. 

Ml  NaauoaHoi  in  DuTiRa  SraBcr-GAR  ovas  Child,  QoasiroH  worn  Jjiwx, 
WHUr.  —>  Whore  a  child  fovr  years  of  age,  in  crossing  a  street  at  aa  honr 
when  there  ia  snffioieiit  light  to  tee  him  dieUnotly  half-way  acroes  the 
■treet^  fella  aboat  four  foot  In  froQt  of  a  hone  attaohed  to  a  atawei-cor 
and  ia  mn  over  aod  injoredt  and  the  OTideaoo  ihowa  that  the  driTer  of 
the  oar  knew  that  the  street  at  the  plaoe  where  the  accident  happened 
wae  mnoh  frequented  by  children;  that  the  ear  could  have  been  stopped 
within  two  feet^  and  that  the  drirer  waa  giTtng  no  attention  to  tho 
track  in  front  of  hini»  and  did  not  aeo  the  child  before  the  oar  psseed 
•for  him,  the  qaeetlott  of  the  negUgenoe  of  the  railway  company  ie  prop- 
erty submitted  to  the  jnry.    B<mHkram  r.  UmdeU  B^y  Oo^  588. 

iOL  STKin-RAiLWATB,  Passinobbs  oir^WHUf  GKAsn  TO  BB. — One  who 
atepe  from  a  street-railway  to  the  atreet  ia  not  npon  the  promisee  of  the 
railway  company,  bat  upon  a  pnblio  plaoe,  where  he  has  the  same  rights 
with  evoiy  oocnpier,  and  orer  whieh  the  company  has  no  oontrcd.  Hia 
rights  are  thoee  of  a  traveler  npon  a  highway,  and  not  of  a  passenger* 
Therefore  he  cannot  recoTcr  for  injaries  receiTcd  while  still  standing  be- 
tween the  rails  of  a  track  of  tho  same  railway,  nnder  diapter  140  of  ttio 
atatntee  of  Massachusetts  of  1886^  for  injnrtea  inflicted  by  another  car, 
nnless  he  affirmatively  proves  that  ho  waa  in  the  oxereise  of  doe  care  to 
avoid  injury  in  traveling  upon  such  street,  {^isomer  v.  Weti  End  eCe. 
J?V  Qo^  456. 

fL  Nboliqbrcb. — Auoarnra  nu>K  ▲  8hnBBT-(um  while  it  ia  moving  ia 
not  neoessarily  negligenoe  aa  a  matter  of  law.  Oher  v.  Crtaoad  (St§ 
B.  R,  Co,,  868. 

U  DiTB  Gabb.  -^  Onb  Who  Juxra  nu>M  ▲  St&bbt-Cab  in  whidi;  he 
has  been  riding  and  atepa  in  front  of  another  car  going  in  an  opposite 
direction  to  the  one  which  he  has  left  and  is  instantly  killed,  cannot  be 
regarded  as  having  exercised  due  owe,  when  it  does  not  appear  that  he 
looked  to  aee  whether  any  car  waa  approaching  or  paid  any  attention 
to  warnings  given  him.    Creammr  v.  Weii  MM  ete.  it'jr  Co.,  456. 

8ao  Gabribbss  GoBroRAnova,  19;  Dbbu^  4;  Btidbvob,  6^  9;  Lboulatubx; 
Hastbb  ahd  Sbbtant;  Mubioipal  OoBFOBAnoiifl,  5-8,  11,  12,  16^ 
19^  20;  KioiJOBNa%  10^  18^  20;  Statotbi,  9^  10;  WATBRoovBSBa^  8;  OL 

RAPB. 

!•  AoB  Of  GoBBBBT— PuBBBTT.  —  When  the  Btatnte  defining  rape  fixes 
the  age  at  which  the  female  ia  deemed  incapable  of  consent^  the  act 
of  carnally  and  nnlawfnily  knowing  a  female  under  that  age  ia  a  rape, 
though  she  had  attained  the  state  of  puberty.    Stale  v.  ffota,  688. 

I.  AoB  ov  GoBBBHT  —  BvBDBH  OB  Pboob. — Ott  tho  trial  of  a  peraon 
aocnaed  of  committing  a  rape  npon  a  girl  under  the  atatotory  age  of 
oonsent^  the  burden  of  proof  is  on  the  prosecution  to  prove  that  she  wae 
nnder  that  age,  but  there  is  no  presumption  thnt  she  had  arrived  at  such 
age.    State  v.  H&uz,  686. 

8.  BviDBNOB.  —  A  pereon  on  trial  for  rape  will  not  be  permitted  to  prove 
that  he  had  reason  to  believe  that  the  proeecotrix'was,  at  the  time  of  the 
eamal  knowledgi^  over  tho  atatatocy  i^  of  ooneent.    Stait  v.  i/emiw 
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4  BriDBMcn  ot  Phtsiqal  Oonditxon  of  Fbmalb^Whzk  too  Rncon. 
On  a  trial  for  rape  ife  ia  oompetent  to  prove  the  phjrtical  oonditioa  ol 
tlie  female  immediately  after  the  oatrage  as  tending  to  establish  the 
oomtntssion  of  the  offeose,  bnt  eTideoce  of  her  condition  three  montha 
thereafter  ia  too  remote,  and  is  therefore  iaadmissible.  Error  in  admit- 
tittg  it  isp  however,  harmless  when  the  gailt  of  the  accnsed  is  clearly 
eetabliahed  by  other  evidence,  and  the  verdict  fixea  the  lowest  pvniah- 
ment  presoribed  by  the  statute.    SUOe  v.  Houod,  680. 

§m  SvwwionatOT  of  Indiotmbiyt  for.  —An  indictment  for  rape  charging 
the  act  of  felonious  carnal  knowledge  to  have  been  oommitted  on  a 
oertain  day  with  a  female  child  under  the  statutory  age  of  oousent,  is 
rafficient,  if  such  age  is  stated.     State  v.  ffoux,  680. 

C  IiTDTOTMBNT  FOB  Rapb  Ohargino  force,  and  want  of  oonsent.  need  not 
allege  the  age  of  the  female,  or  state  that  she  was  over  the  statutory  age 
of  consent    8taU  ▼.  ffoux,  686. 

RATIFIOATION. 
Bee  OoBPOnaTiONs;  12;  Plbdoi,  L 

RBAL  PROPERTY. 

L  What  b.  — -Fsvonra  Haturalbs  in  which  are  inclnded  ttie  (mlt  of 
trees,  perennial  bushes,  and  grasses  growing  from  perennial  roota  are, 
while  nnsevered  from  the  soil,  oonsidered  as  pertaining  to  it  and  a  part 
of  the  realty.  If  a  tree,  bush,  or  vine  is  one  which  requires  to  be  planted 
bnt  once,  and  will  then  bear  successive  crops  for  years,  it  and  its  pro* 
ducts  cannot  be  regarded  as  emblements  though  the  manurance  and 
labor  of  the  owner  aid  their  growth  and  production.  Sparrow  ▼•  Pondt 
671. 

S.   To  A  MBRB  LlOBNSBB  OH  THB  PbBMISBS  OF  AVOTHXB  THB  LaTTBB  0WB8 

KO  DUTT  other  than  that  of  not  willfully  nor  wantonly  injuring  him. 
The  license  must  be  accepted  subject  to  the  risks  and  perils  attendant 
thereon.     Woolwine  v.  Oheoapeahe  etc  R*y  Co,,  859. 

ti  LiCBVSBB^  Butt  op  Land-ownbr  to.— The  owner  of  land  or  of  a  building 
does  not  owe  to  persons  coming  there  for  their  own  convenience  or  as 
mere  lieensees  the  duty  of  keeping  it  in  a  safe  condition.  Plummer  v. 
Dili,  463. 

4  Tebspassbrs  Ain>  Liobnsbbs  going  vroir  thb  Pbbmsbs  of  Anothbb  take 
them  as  they  find  them,  and  mn  snch  risks  as  are  incident  to  the  exist* 
ing  condition  of  the  premises,  and  therefore  cannot  complain  of  their 
seeding  repairs,  nor  recover  for  injuries  received  from  the  condition  in 
which  they  find  the  premises,  but  may  recover  for  injuries  resulting 
from  the  subsequent  negligence  of  the  owner  while  they  are  on  the  prem* 
ises.     Wooknne  v.  Cheeapeake  etc  ffy  Co,,  859. 

1^  LlOBNSBB  VPON  Prbmisbs,  Who  IS.  —  One  who  goes  to  a  building  for  his 
own  oonvenienoe  to  inquire  about  a  matter  which  eoncems  himself 
■lone  and  not  for  the  pnrpoee  of  transacting  with  any  occupant  any 
kind  of  business  in  which  such  occupant  was  engaged,  nor  in  the  trans* 
aotica  of  any  kind  of  business  for  which  the  building  was  used  or  de* 
signed  to  be  used,  is  a  mere  licensee,  and  oannot  reoover  for  injuries 
fsoeived  from  the  unsafe  or  dangerous  oondition  of  the  premises.  Plum' 
mtr  T.  Dill,  463. 

H  LlOBN8BB8»  DUTT  TO.  —  OnB  WHO  GOBS  INTO  A  TbLBQBAPH  OfFIOB  FOB  THB 

pnrpoee  of  paying  a  social  visit  to  the  operator  there^  who  is  an  old  ao« 
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^pnfaituMi^  ii  bM  ft  ptffWB  to  wIk 

ttlalng  tlM  oOo»  ofTM  «By^0pMM  dhity^  mi4 

Ibr  injuriw  ratteiiMd  from  llk»  daftrtw  aoiililioB  •!  !>• 

lag  from  Um  preriim*  B«gKgwM»ef  ••••£  ttwiim^ 

vftM  T.  (Heinjwrilg  cfe  X^  Co.,  999, 

ArtAiommmni  Damaoh^  4;  Dbxds;  Dmaui;  DvRne^  Sf 
Elbtatobb,  l-fi;  Oxvn;  Ijb  PsimiM;  ypui  hiij  Biifiiii^  t;  S| 

BraCUID  PABfOMUHOII  SUBBOOATiav,  S. 

BBALTT. 
Kbal  PRorBMi; 


RBBUTTAU 
SeeFBAink 

BJBGOBD. 
8m  Amui«  7f  01  Oni>rOT4Tifl»%  X9»  23;  £quiTr«  &  4l  JoMian% 

WARD. 

BBDEMPTION. 
•m  BnoimxHi.  4»  6s  JuDOMUfra^  120;  MomAOH^  4 

REFORM^ATIOir. 
8«e  MoRTOAon,  i, 

RBaiSTRATIOIf. 
8m  Oobporation8»  7,  8i 

RSLEASR 
8m  Aaiiowi;  Nwuojuc%  14^  Mw 

EBB1AINDKR81 
8m  Davnii^  9t  Rmomv,  li  PAannovi  WnM  IL 

RBNTa 
Am  Daiiaom^  7|  Lavvlobd  Ain>  TwAvr,  ^  Sf 

RSPLIVW. 

Iv  Order  to  Oommron  Taud  Lrtt  in  rsplairfii  the  Ml  «f  Mrfagr 
•ion  most  be  of  tnoh  obaraoler  ae  would  make  tile  oftosr  ii  ma9  ft 
bf  the  prooeM^  liable  for  treepan.    State  t.  Bedher^  Wfm 

8m  flORfiwy  St  3;  SBXPFuia,  4. 

BEFRBSJSNTATIOHS. 
8m  Hdmava  akd  Wn^  li  LiavRAjMii^  14 

EBSCI8SI0N. 
8m  SauBi^Si 

BXasaVATIQNB. 


Indbz. 


See  ETiDBifO%  6L 

RHSISTINQ-  OFflOBUBi 
Aoonsouis,  I,  2;  Hovioioi,  1»  & 

RB8P0NDEAT  SUPERIOR. 
See  RAiLROADg,  62. 

RESTRAINT  OF  TRADE. 
8m  OoMTRAon,  3-6;  Cokpobatiom%  IL 

RESTRICTIONS. 
SaaDuiM^ft, 

REVERSAU 

8m  Pl.BADIlf09  % 

RBWARDa 

L  Wao  Brtrlxd  to.  —If  a  rewwd  u  offend  to  any  pmoa  fanUiinii^ 
•vidcaM  whiali  will  laad  to  tha  aiTMi  aad  ooaTiaftioD  of  tka  peiaoa  wli* 
aammittiMl  a  ■paoifiaii  crioia»  it  ia  ooi  naoesiary  tbat  tha  pofaoii  olatming 
nail  lawaid  aboald  Ua  tiia  fint  or  onlj  pacMu  giviag  iafonoaiioB»  if  ha 
WM  tha  ^araoa  giving  tha  first  effaetiTa  ialorautioa  whioh  lad  la  tha 
arrflat  and  aoaTiotion.  Brwm  ▼•  Bradket  iS(k 
Si  SvxoiscB  10  Paova  that  tbm  Oviltt  pAavt  mad  amr  Bmvght 
lo  Juanci.  —Tha  record  of  the  ooayiatioa  of  a  perMa  far  tha  ehooting 
qI  another  and  hia  admiMian  of  hii  gailt»  are  admienhla  ia  avidaaoa 
agftiaat  panona  who  offered  a  reward  for  the  acrMt  and  oonvioliaa  mi  the 
gail^  ol  eaah  ahoo6ing»  for  the  porpoM  of  proving  that  tha  per- 
MOonTiafead  waa  goilt;y»  and  that  tha  reward  had  bMn  Mmad  hf  the 
who  aaaaad  hia  ariwt  aad  oonyiatiaa.    ^raiM  ▼•  Srmdka^  4S0l 


EIGHT  OP  WAY. 
HonoiFAL  Odbpokation8»  6;  Railboad8,  8;  VaaDOB  and  Pvroha; 

R0BBBB7. 

Inncnmrr  worn  ATmm  *a  Boa— Swnoniroy  or.  —  An  indictmeat- 
aharging  that  the  aoonsed  aad  aaother  attempted  to  oommit  robbery  by 
attempting  to  take  by  force  a  sum  of  money  belonging  to  a  certain  tiiird 
pereon,  by  violenM  to  hie  penon»  and  by  putting  hun  in  fear  af  Mnia 
immeiUata  Injury  to  his  person,  ia  aaffioient  as  charging  an  attempt  ta 
labw    8iaU  ▼.  MotUgomay,  684. 

8ALA&T. 
8m  OrnoEBs,  2-4 

SALES. 

L  StATOTB    Of    FbAVIM  — OOMTRAOr    VOB    MANUFAOrvmiD   GOOM^    WKBT 

wiTHiir.  —  When  a  contract  is  for  articles  coming  nnder  tha  general  da* 
nomination  of  goods,  wares,  and  merohandise,  the  vendor  being  at  tha 
time  a mannfaetaiai;  aad  a  dealvia  them  M  a  marehaati  or  M  dsaliag! 
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hM  than  vumnffMlortd  for  }d»  tnde  hj  othert;  and  ilM  Ttndae  h&tag  iIm 
a  nerohant  daallng  in  and  pnrohasing  the  Mima  line  of  goods  for  his  trada^ 
«C  which  fast  the  Tender  it  aware,  the  quantity  required,  and  tho  prioa 
being  agreed  apon,  and  the  goodi  oootraoted  for  being  of  tho  aanio  gen- 
end  line  which  the  Tender  manu facta resp  or  hae  mannfactored  for  bin 
general  trade  at  a  merchant^  reqairing  the  bestowal  of  no  peentiar  eara» 
•r  personal  skill,  or  the  use  of  material,  or  a  plan  of  oonstmetioQ  difler- 
•nt  from  that  obtaining  in  the  ordinary  production  of  snob  mannfaetared 
goods  for  the  Tender's  general  stock  in  trade,  the  ooatrabi  is  one  of  sale^ 
and  within  the  statute  of  frauds,  although  the  goods  are  not  in  existeooa 
at  the  time  the  contract  is  made,  but  are  to  be  thereafter  made  and 
deliTered.     PraU  w.*MUIer,  656. 

I.  8al%  OoNDmoicAL  vront  Patmbht.  — » If  a  sals  of  machinery  is  vpon  oon* 
dition  that  it  shall  remain  the  property  of  the  rendee  until  paid  for,  this 
oondition  it  Talid,  and  oannot  constitnte  a  frand  upon  the  ereditors  of  tlie 
Tsadee.  Keither  is  the  transaetion  rendered  fraudulent,  as  against  saeb 
evsditors,  by  an  agreement  that  the  Tendee  may  mannfaoture  oertain  of 
Hm  materiids  so  sold  to  him,  and  may  sell  the  manufaetnred  articles 
vpon  condition  that  the  proceeds  of  the  sale  shall  be  aooonnted  for  and 
paid  to  the  Tendor,  im  be  applied  to  the  porohase  price  of  the  proporty. 
FrenUii  Tool  etc  Co,  t.  SMrmer^  737. 

&  8aLi8  AHD  RisALn  —  Rnoiasioy  of  CoirrRAcr — Aamor.  — »  Whan  a 
bayer  refuses  to  receive  and  pay  for  goods  deliTered  to  him  nnder  a 
•ontraot  of  eale,  the  seller  has  a  right  either  to  rescind  the  contract  or 
resell  the  goods  and  recover  the  difference  in  price  from  the  buyer. 
8ueh  resale  is  not,  per  $6^  evidence  of  a  rescission  of  the  oontract^  as 
the  seller,  in  the  making  the  resale,  is  regarded  as  the  agent  of  Hm 
b«yer.    OrUtr.  WiiUam»,7d2. 

4  OovrftAor  hativo  a  Vnw  to  a  Violation  of  nn  Laws  of  ▲  Smu 
Statb.  — JThe  sale  and  delivery  of  liquors  in  Massachusetts  with  a  Tiew 
of  having  them  resold  by  the  purchaser  in  Maine,  in  violation  of  the 
laws  of  the  latter  state,  will  not  sustain  an  action  in  the  former  state 
for  the  price  agreed  to  be  paid  for  such  liquors.    CThuet  t.  Jokmaon^  446. 

Boa  CoHTBAon»  S,  4, 5;  Oo»FOftATioN8»  ^12;  Kxaoonoii,  7;  Fkavd;  Qood- 
wiu^  %  1^  6|  HoiOBRXAO^  1;  NiaLionroi^  9;  Vbhdos  aitd  FpaoHAw«. 

SCHOOLS. 
Boa  MuvioiFAL  OoRPOBATnun, 

SEAL. 
Baa  OoBFOKAnoiii  10|  Homicide  S,  6|  Kwiiobhoi,  1<  Uw 

8BCURITY, 
Sea  ImoLTBNOT. 

SELF-DBFENSB. 
Sea  HoKioiDB,  %  &, 

SEPARATE  ESTATE. 
Sea  Husband  and  Wirm,  5^  9. 
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servants. 

8m  HlflTIE  AHD  SbBTAMT,  I. 

SERVIGEa 

8m  Ck>KPOftATIONfl»  liL 

SBT-OFF. 

8m  OOBPOKATIONSt  16^  17* 

8HERIFF& 

!•  Bamaxm  and  Constablbs—  Unlawful  Ijivt — Lxabiltit  ov  SuRSimi 
When  an  officer  in  discharging  his  official  dntiM  oommits  a  trespass  by 
breaking  open  an  oater  door  in  attempting  to  exeonie  eiTil  prooeas  in 
replevin,  he  and  his  bondsmen  are  liable  in  damages  for  all  injuries  re> 
eeived  by  the  householder  in  resisting  such  unlawful  Istj.  State  t. 
Beckner,  251, 

8i  Bbbakinq  Outsb  Boob  to  Complbtb  Lbvt,  whbh  JumnBD.— VHien 
an  officer  htm,  in  obedience  to  his  writ  of  replerin  and  in  its  partial  ex- 
eention,  taken  possession  of  the  property  and  gone  away,  he  may,  upon 
his  return  to  oomplete  the  levy,  if  necessary,  break  open  an  outer  door 
without  committing  a  trespass.    State  v.  Beckner,  257. 

&  TBB8PA88  ur  Brbakino  Ootbb  Doob  to  Exboutb  Oitil  PBOaBSB  — 
Right  of  Housbholdbb  to  Resist.  —  An  officer  is  not  Justified  in 
breaking  open  an  oater  door  or  window  in  order  to  execute  oivil  procee% 
as  a  writ  of  repleyin.  If  he  does  break  open  such  door  or  window,  he 
oommits  a  trespass  which  renders  his  subsequent  acts  unlawful,  and  jus- 
tifies the  householder  in  resisting  his  further  progress  in  serving  the  writi 

Siaie  F.  Beetner,  2S1, 

8m  PB0CB8a»  7« 

SHIPPING. 

1.  PabtOwnbbs  of  Ship8— RiaRTB  AND^LiABiLiTiBB.  —The  majority  owner 
in  a  ship  is  entitled  to  its  possession  and  management,  and  the  minority 
owners,  unless  they  expressly  dissent,  are  bound  by  his  acts.  He  rep- 
resents them  M  their  agent,  they  haFtng  the  right  and  duty  to  share 
ratably  in  the  profits  and  losses  of  the  Joint  enterprise.  Swift  f.  Tat- 
flier,  101. 

8i  Pabt  Owners  of  Ships — Rights  and  Liabilities. — The  minority  owners 
in  a  ship  can  aroid  liability  and  loss  in  any  partioular  Fenture  entered 
into  by  the  majority  owner  from  which  they  expressly  dissent  by  re- 
quiring him  to  giFe  bond  for  the  safe  return  of  the  ship.  Svrift  f.  Tat- 
fur,  101. 

&  Pabt  Ownebs  of  Ships — Rights  and  Liabiutibs.  — The  minority  owners 
of  a  ship,  unless  they  dissent  from,  are  presumed  to  agrM  to^  th«  Foy* 
Bge  contracted  for  by  the  majority  owner  and  to  all  the  liabilitiM  oooa- 
sioned  by  it.  The  burden  is  on  them  to  show  their  dissent  and  oonaequent 
non-liabUity.    Swift  f.  Tatner,  101. 

4>  Right  of  Masteb  to  Rboofbb  fob  Detention  —  Pleadings  and 
Pboofs.  —  When  a  ship  is  detained  by  reason  of  an  attachment 
against  several  persons  as  joint  owners,  and  the  master  of  the  Fcssel 
BUM  all  the  defendants  in  the  attaohment  for  his  wagM  and  loss  eaused 
by  such  detentioii,  he  must  Mtablish  the  Joint  ownership  m  alleged  in 
ordar  to  rMOFcr.  althou|^  the  defendants  replsFied  thG  ship  alter  iii 


wfznre  iiiid«r  Um  aUaclimeiil    IfoAar  4ke  •tetote  no  admf hUcni  of 
•nhip  or  interett  inChoiMp  oai  hoinflltd  §mm  flia  men  met  of  raplovTs- 
ing  it    Swift  ▼.  Tatner,  101. 

1^  Bjoht  of  MAflTBR  TO  l7N00U«m»  VkBioBiB. — WhoQ  llio  mastorof 
a  ship  fails  in  hit  duty  to  oiiiaoi  oi  Ao  ^arterar  freights  in  wfaidi 
be  has  an  interest  and  for  which  both  himself  and  the  thipowner 
have  alien  spon  the  cargo,  heoaaBoiliald  the  owner  liable  for  his  tntotw 
est  in  snoh  nncollected  Loij^hti  saIom  the  Avner  interfered  to  prerenft 
payment  by  the  charterer.     Surift  r.  Tatner,  101. 

C  Right  of  Master  to  Waos  wamxtn  Detent? oh.  —  When  the  mao- 
ter  «f  A  ahip  ii  ia  the  aorvioe  of  its  ewnan^  whoao  duty  it  Ja  to  im- 
— diateljr  relsaae  Am  ship  whon  leiaBd  andar  legal  prooav  ^faina* 
thai^  ha  wujf  Moover  hia  wagaa  iron  tbam  dnriag  tho  tioM  tfaaA  tho 
Ekip  IE  iJataitd  by  aaah  aaiauo  viihont  bis  f a^d^  onleai  bia  oonferae* 
•Aipalatoa  to  tho  EOBtrary.    Swifi  w.  Tutatr,  lAL 

y«  OoNBTBuenoH  OF  Chabtbs-pabtt.  —  When  it  is  donbtM  on  tiio  boa 
il  A  Ehartar  party  vhetbar  or  aofe  it  vnaa  intondod  toolotiio  tbo  eha»> 
with  ownorafaip  in  tho  Aif,  the  praaaaiption  is  against  Eooh  in- 
Ae  between  tbe  two  poasible  oonatrofition^  tho  Uw  inoUoea 
to  a  oonteaot  of  affivightaaat  rather  than  a  aontnot  of  ownarahip  or 
leaae  of  the  ahip.    Smifi  r.  Taiaer,  101. 

toETwypPMl  99  GKumn-FABvr.  —  When  n  ehavter-party  oontaiaa 
only  Euttar  of  ooatraol;  atipolatiag  that  the  ahip  shall,  within  a  eer- 
Inin  tini%  paclom  oartain  voyages  with  ^peoiticd  caigooa  and  the 
EEptaiA  EuUko  propar  delivery  tberao^  freight  ia  a  iiz  id  aam  to  be  paid 
EEEh  ftripw  apoa  dalivory  of  the  oarfo  ia  the  isbartarer's  port;  reaanring  a 
liaa  lor  fvaight  on  tbo  saiga  la  favor  of  tho  oaptaia  or  owoen^  and  snffi- 
elont  room  in  the  ship  for  tackle,  officers,  and  eraw;  and  proiidii^  that 
the  ahip  ahall  carry  on  any  oatanard  tiip  lumlier  or  snob  oargo  as  the 
cbartarer  desires  free  of  freight  charge,  the  charterer  not  undertaking 
to  maa  or  Tiotaal  the  ahip,  or  to  bear  aay  risks  or  expenses  of  the  voy- 
<t%  Baastatntss  a  sitrsit  of  aftaightaBSBt,  and  not  a  leaae  of  tbo  sbif^ 
and  tbo  QMoter  k  tbo  asrsant  of  tbo  owaar  tfaareo^  and  not  of  tbaobar- 
aC  tboabifb    ^««i  r.  Totaw;  IQL 


SLLSDESL 

L  PLIADIHO.  —  la  aa  aotlon  for  slander,  a  plea  of  privilegsd  aaaima* 
afaatioa  any  bo  Joined  with  a  plaa  of  the  geaoral  isaasi  Xbo  apaa^ 
lag  ol  tbo  woffda  need  not  ha  snpi'sssiy  admitted  hf  plas^  bat  aaay  be 
admittad  bypothotioaUy.  laanehoaas  tbodefandaotmaf  beoonpoUed 
apoB  the  trial  to  oiact  ii|nn  whssb  pIsa  ba  vitt  ril|t.  Jbact  ▼•  Jbmfcuat 
81. 

I.  PuuLanM  PaiTTLaoaD  ONanmaasna.  —  A  plaa  of  priril^fad  aos* 
wnaisaHoa  ia  an  nation  for  slander,  vUob  abnws  Ibat  tbo  ooaaaioa 
prifilegad.  la  not  bMBftsisat  basaaso  it  faiU  to  ebaw  that  tha  wofda 


/ones  V,  Forehandf  81. 

ti  From  LaaavAoa  na  a  Alaiobboiie  Miuoi  n  laisaaanb  baft  tfaia 

inforoaoe  may  always  be  robattad  by  proof  of  tbo  oaeEiioi^  ar  other 

I  of  jaolifioatioa.    Jlmm  r.  J^rtktmd.  8L 

1  Taawwunmm   Cummmnotaam.  — ▲  oo—aanmaHaa,  to  ba  priail^tod, 

ho  9eken  witb  soferanoo  to  tbo  laliiiH  ■iliir  in  band.    U 

the 
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ytainiiff  abttoi  •omething  having  nothing  to  do  with  th«  maitw  ia  hand, 
it  is  not  protected.  Nor  can  tha  privilega  be  made  to  depend  BMrely 
upon  the  defendant's  good  faith  and  belief  in  the  releyanoy  o£  tha  slatsi 
ment  made,  and  not  in  any  degree  upon  its  actoal  relevancgr  to  tha  sub- 
ject-matter.   J^nea  v.  Fwthandf  8U 

0L  EvmcNGft  Of  Pbiyilsgid  CoMMaNZOATXOBi. — When  in  aa  aoiian  fot 
slander  the  oocasioo  on  which  the  words  were  spoken  is  pleaded  as 
pririlegad,  all  facts  calculated  to  throw  light  upon  the  tme  oharaoter 
of  the  ooeasion  are  admiaaiUe  in  eyidenoe.    Jonea  ▼.  Forekamdp  81. 

6L  Ktidbngb  ow'  Pkivilbqbd  Combiviiioation.  —  The  defendant  in  an  ao- 
tlon  for  slander  can  not  testify  that  the  commuNi  cation  alleged  was 
privileged.  This  ia  a  question  ol  law  arising  from  the  oceasian  aad  tha 
relatiaQ  of  tha  partiea.  Jonm  v.  Fortkmnd^  8L 

SPBCI7IC  PERFOfUlANCB. 

L  OlBCHMU  PlAVOBicAHCB  99  CoMTBAOT  TO  GotPfWi,  ^  A  ooatraot  by  which 
Ma  owaar  for  a  valuable  eoasiileratioa  bind*  himaalf  W  oonnrey  hia  land 
to  another  upon  oonditiou  that  such  other  shall,  within  a  speetfied  time, 
offer  and  eomply  with  tha  torsM  ptvpoeed,  may  ba  apaeiAcall^ 
ITarrca  ▼.  CkideO^  669. 

S.  8#aoivio  PaMKMuiANoa  ov  Contbact  to  Gonvbt  to  ILkaaao  Wombn  — 
Wanv  o»  GoMiDaRaTioif.  —  A  aaotract  by  which  aa  awner  voianta> 
rily  and  withaat  any  eonsideratioa  attempts  t»  bind  hiniseif  ta  make  a 
dead  of  a  traet  of  laad  w^thia  a  aertaiA  tima  to  a  married  wocnaa,  who 
•spressly  stipulates  net  to  be  bound  by  the  eocktract^  wiU  aot  ba  specifi- 
oaUy  enfiareed,  beeaase  of  want  of  consideration  and  of  mataality  both 
af  ahiig^tiea  and  of  remedy.     TTonra  ▼•  CaUiUop  668. 

fiea  Vbvdob  an  PoBOuasnt,  81 

STATBa. 

Wm  Onenxon,  f;  ChnnifAL  Law,  1;  Bvidbvoi,  I;  Hohbtcad,  f;  Jaoo* 
MXMTC,  7-12;  JuRfcfDHrri9ff,  8^  6;  Lboiblatvrb;  Limit attons  or  Ao- 
noRS,  2,  3;  Neootxablb  Instbumbnts,  12-15;  Pbogbss,  2;  8;  6^  8^ 
f;  8alm^  4;  StATUTBS,  7. 

STATIONa 

8se  &AILB0AD8»  8,  9l 

STATUTE  OF  FRAUDa 
See  Sales,  1» 

8TATUTB  OF  LIMITATIONa 
'  See  LlHITATIOKB  07  AonoNS. 

STATUTES. 
1.  ObNSTBUonoir  ow  Gbnkbal  Words  in  a  statute  foHowing  an  enumeration 

of  particular  oases,  apply  to  cases  of  the  same  kiud  and  description. 

A  statute  enumerating  things  inferior  cannot,  by  general  words,  ba  con- 

■trned  so  as  to  extend  to  and  embrace  those  which  are  superior.     An^ 

Her  T.  WhtppU,  202. 
ft  OoNBTRVcmoN  07.  —The  words  of  one  statute  may  be  required  to  be  en« 

higad  la  their  meaning,  while  In  another  statute  tha  laBguage  may 
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from  the  oontext  be  neoesaarfly  limited  and  oontneled  !■  Iti  MOfe  and 
epentioD.    Ambier  t.I  Whipple,  202. 

S.  CoMSTauonoir  of. —A  ttatiite  shoald  be  eo  eooefcnied  m  to  mako  It  eve* 
■latent  in  all  iti  pwH  *>d  ao  that  proper  effset  may  bo  gtna  to  mwmrf 
•eotion,  elaaae,  or  part  of  it    AmbUr  w.  Whipple^  202. 

4  OoNSTRucnoH  or.  —  Ir  ExoLuaiTm  Rioan  or  FaAVcmaB  amm  Claxmbd 
to  hare  been  granted  by  a  etatnte  impairing  the  power  of  the  l^gUatan 
for  farther  aotion,  the  statute  aboald  be  construed  most  atriotly  in  lai 
of  the  atate,  and  all  doubts  resolved  againat  the  peraon  AlMming  the 
eloaive  right.    Long  t.  Duiuih^  647. 

8.  JuBisDiorioK.  —  PaocEBDnras  DirFsaiiro  ntov  tbx  Goubsb  of  thb  Ooai* 
MOW  Law  are  invalid  nnleaa  all  the  material  directtona  of  the  atatato 
are  atrioUy  oomplied  with.     WUatm  y.  8l  Louk  efa.  R'y  Ok,  694. 

••  8TEior  OdMFLXAXoa  with  Statutobt  DiRsorioiia  Bbbbhtiai^  wm.^ 
Whererer  prooeedinga  whioh  differ  from  the  oourae  of  the  eommmi  law 
are  intended  to  reavlt  in  an  adjndioation,  a  atrict  oomplianoe  with  all 
■uterial  direetiona  ol  the  atotnte  ia  eaaentiaL  WiUon  t.  8L  Lamb  #6. 
ITy  Ooi,  024. 

T.  BtATnrn  of  Ahothxk  Btati,  Adoftiov  of—  Priob  Jvdiceal  Oom&rmao^ 
noM.  —  In  adopting  the  statute  of  another  atate^  or  of  a  foreign  eonntiyp 
It  ia  to  be  preanmed  that  the  legialatare  adopta  it  as  oonatmed  by  the 
eonrta  of  the  atate  or  eountry  from  whioh  it  ia  taken;  bnt  tho  foroa  af 
this  preanmption  moat  alwaya  depend  npon  the  extent  to  whioh  tha 
terma  of  the  atatnto  have  acquired  a  known  and  aettled  moaning,  and  a 
definite  applicatioD  at  the  time  of  ita  adoption  In  the  eonrta  of  the  Ji 
diotion  from  whioh  it  ia  taken,  and  while  anoh  oonatmotion  haa 
weight  than  a  oonatmetion  of  the  aame  atatnto  by  the  eonrta  of  the 
oonntry  from  whioh  it  ia  adopted  aubeeqnent  to  ita  adoption  elsewhere^ 
yet  it  oan  nerer  amount  to  more  than  pnrsuasiYe  anthority  aa  to  the 
tme  intont  and  meaning  of  the  atatnto,  and  the  proper  applioatioa  ol 
Its  terma;  of  be  permitted  to  preyail  againat  the  general  polioy  of  the 
laws  and  the  praotioa  of  the  oonntry  of  ita  adoption.  PraU  t.  Jfifler. 
050. 

OL  Pouci  Pown  —  Slavqbtbr  of  Hobsbs  Suppoaso  to  hayb  Oi«aiidbbs 
VOT  Valid  Bzbboub  of.—  To  permit  the  board  of  live-atook  oommia* 
aionera  to  determinop  esD  parte,  that  aome  of  a  man'a  horses  have  tha 
gUnders  and  that  others  haTO  been  expooed  thereto^  and  to  hold  that  da- 
termination  a  jnstifioation  for  sUughtering  the  horsea,  without  imposing 
npon  the  board  the  burden  of  estoblishing  affirmatively  the  aotnal  exist- 
anoe  of  snoh  diseass  and  exposure,  would  not  be  a  Talid  exeroise  of  the 
police  power  of  the  stote^  bnt  would  be  a  palpable  Tiolation  of  the  oonsti- 
tutional  provision  that  no  person  shall  be  deprived  of  property  without 
due  process  of  law.    Pearetm  r.  Zekr,  113. 

0.  CoivsrmrnoiiAL  Law  —  Railboao  OoKiimioir — Josioial  Powbbs  of. 
A  atatato  oreat'og  a  railroad  commission,  with  power  to  prescribe  rules  for 
the  regulation  of  freights  and  faree  within  the  stote^  may  confer  judicial 
powers  upon  it  and  define  its  jurisdiction  ao  long  as  snoh  jurisdiction  is 
inferior  to  that  of  the  supreme  court;  nor  is  the  stototo  void  for  failing 
to  provide  in  detail  methods  of  procedure.  Such  details  may  be  sup- 
plied by  the  commission  nnder  the  inherent  power  of  ererr  oovrt  af 
record  to  make  snoh  rules,  not  incons&atant  with  law,  as  are  neosssacy  to 
the  exercise  of  tha  powais  oonfarrad.  AfltnUk  lipiaw  09^  f«  iHrni^ 
iomeie,  B.  R.  Chi«  OOB^ 
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Ml  OoirCTJTUTi0jiAL  Law — Railroad  Commission — ENVOBonairr  of  Put* 
Aurr  worn  ViOLATioir  or  Rulu.  —  A  statate  giving  power  to  a  railroad 
•ommiMioii  to  presoribe  ralM  and  regulations  as  to  freights  and  fare% 
and  providing  that  upon  the  failure  of  any  railroad  company  to  make 
full  recompense  for  a  violation  thereof,  the  commission  may  proceed  in 
the  oourts  after  notice  to  enforce  the  penalties  prescribed  for  a  Tiolation 
W  such  rules,  Is  ralid,  althoagh  it  fails  to  proTide  in  detail  the  method 
of  prooedare.    AUatUie  Express  Co.  t,  WUmingion  He.  B,  E.  Co.,  806. 

8m  Attaohmbtt,  1;  OoNsnTcrnoNa,  2,  4;  CoBPORATiONa,  3i  11;  CumivaIi 
Law,  1;  Dkums,  2;  Eliohons,  3-7;  Emirknt  Domain,  1,  2;  Equity,  2| 
Byidbnoi,  13;  Exbootion,  1,  9;  Gaming;  Juogmxntb,  4,  13,  16»  23^ 
20^  27;  Marriaoi  and  Diyorcx,  2;  Municipal  Cobpokatioiis,  9,  10» 
18-16;  KuooTiABLB  Instrumbntr,  17;  OmoiRS,  6;  PBOons^  6;  RaiIp 
MAS%  <  11,  86^  60;  Rapb,  1,  i-6;  Shipping,  4;  Tbotbb»  L 

STOCK. 
Bm  CoBPOBATiONa,  3-17»  23.  . 

STOOKHOLDBRa 
8s«  OoBroBATioNs,  8,  9, 12;  16-17«  20;  PBo<nn^  §• 

STREET  RAILWATa 
Sea  Railboads,  69-62. 

STREETS. 

See  BomrDABm,  2;  Damages,  4;  Dbbm,  4;  Etidbnob,  8;  Municipal  Oob- 
PomATiONS,  6-8,  11,  12;  NB0LiaBN0%  6;  Railboads,  1|  YsHDOft  and 

PVBCHASBB,  2|  WaTBBCOUBSBS,  1,  2. 

SUBROOATIOK. 

L  SuBBOGATiOH  IS  NOT  FouNDBD  UPON  CONTRACT,  but  Is  a  orcation  of  equity 
existing  solely  for  accomplishing  the  ends  of  snbstaotial  justice,  and 
being  controlled  by  equitable  principles,  will  be  entertained  only  when 
there  is  an  equity  to  inroke  and  no  innocent  person  will  be  injured. 
Smmeri  r.  Thompson,  666. 

%  SuBBOOATiON  TO  DiscHARGBD  Sbcubitibb.  —  Ouc  wholcuds  moncy  for  the 
express  purpose  of  taking  up  and  discharging  liens  upon  real  property, 
and  who  discharges  those  liens  at  the  requRsI  of  the  debtor,  expecting 
that  his  securities  will  of  record  take  the  plaoe  of  that  which  he  dis- 
oharged,  is  not  a  Tolunteer,  stranger,  nor  intermeddler,  and  therefore, 
if  justice  requires  it,  may  be  subrogated  to  the  lien  thus  discharged  and 
allowed  to  assert  it^  as  where  he  discharges  liens  in  the  belief  that  none 
other  exist  against  the  property,  and  afterwards  learns  of  liens  subor> 
dinate  to  thcee  discharged  which  are  attempted  to  be  asserted  against 
Mm  as  haying  priority  to  the  lien  taken  by  him  upon  the  same  property 
to  secure  his  advances.  Nor  will  the  fact  that  the  lien  of  which  he  was 
Ignorant  was  of  record,  defeat  his  claim  for  relief.  Emmsrir,  Thompsom, 
666. 

&  Mbbobb — Oaubb  of  AonoN  oannot  bb  Split  up  and  Rbootbbt  had  on 
PoBTioN  ONLY  ov  Claoc  « A  party  seeking  to  enforce  a  claim  must 
present  all  the  grounds  upon  whioJi  he  expects  a  Judgment,  and  cannot 
■pill  «p  his  demand  or  prosecute  it  piecemeaL    Where^  therefore,  aa 
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17  p«y«  to  11m  lawptd  «  fwiiwi  ol  IIm 
hy  hhat  through  tb*  ali^g^d  ao^igeiiM  of  a  thM  pM«B«,  mmi  It 
jatod  to  A  fff«rar«MMtoMM«m»o(  tb*  «lMm«<  >li>to— 
ihiid  piwoa,  too  iwymy  o>aoo»  maiatofai  aa  ••H—  lor  Hm  iwnwni j  rf 
Hm  pfli—  of  41m  «Uui  oo««i«d  by  Om  iahNcatoa.  OiHifBMiifAfc  Ok, 


fiQTBSORlPTKHL 

SUFfRAaiL 

SUMMONS. 
8m 


SURETYSfflP. 

SURVIVOR* 
8m  HonAir»  ▲■»  Wm;  C 

TAXEa 
8m  DAMAaH»  7|  Lavdlobd  aitb  TtKAirr^  ^  S|  MuviorAL  OomtomA^ 

T£Ln>RAPH8. 

I.  Dam Aon  fos  NMUOKroi  in  Failing  to  Transmit  or  Dblitbs  Psof- 
IBLT.  —  When  a  oontraot  to  transmit  and  deliver  a  telegraphio  me«- 
Mp  •xiflti,  a  failnre  to  perform  toe  nudortaking  it  eitlMr  aaiMwhlo  off 
■•gligttnt;  witooat  regard  to  any  degrM  of  DegUgenoo,  aad  if  aaglig ent» 
the  party  injnred  ie  entitled  to  daoiagea,  not  aoeording  to  tho  <kgree 
of  negKgenM,  bnt  in  proportion  to  hU  injury,  onleM  it  is  a  oom  in 
which  punitive  damages  may  be  allowed.    Browm  ▼.  PoMeU  TeL  C§^  793. 

fi  Void  Riovlation  aa  to  Ripcatino  Mibsaois.  --  A  stipnladoa  ctQ* 
toined  in  a  form  need  by  a  telegraph  oompany  in  ito  tomness  oper- 
ations to  the  effect  that  it  will  not  be  nsponsible  in  damagM  for  mis* 
tokes  or  delays  In  tnnsmitting  nnrepeated  messagsa,  is  Toid  m  a^^ainst 
pnblio  poUoy,  and  the  furtoer  stipnlation  that  the  oompany  will  be 
liable  only  in  a  limited  amount  lor  suok  mistakM  or  delays  in  rvpect 
to  repeated  messages,  is  Totd  for  the  same  reason.  Jiuisn  7.  F^Mai  TeL 
Ok,  79S. 

t,  PowBR  TO  SnprLATi  AOAniffr  LtAViLmr  torn  Nroliosiio&  —  Hm  mle 
that  no  one  oan  proride  by  oontraot  against  liabiiity  for  nogligonoe  in 
any  degree,  applies  as  well  to  telegraph  oompanlM  as  to  othnr  oorponp 
tioas  and  persons,    i^roim  ▼.  PohUU  T9L  Os.,  7M» 

8m  Real  Propultt^  6. 

TENANTS  nr  COMMOir. 
8m  Oo-TBNANori  Dbtibi^  1,  H 
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THRSAn 
8m  HoMiaiD%  S. 

TORT-nASOBa 

8m  liVNlOIPAL  CORKnU!nOH%  18l 

TRAD]&-HARKa 

Skira-MABBt  Ma9  KmL— Trb  DsmNcnoii  iRwinr  a  TsAMhiuMi 

AVD  A  TBAMi-VAiia  i%  that  th«  f orm«r  owm  its  «ziH0BM  to  ttM  ImI 

UmI  il  li  MtoaKy  affixed  to  a  Ttndible  Mmmodi^,  wUmm  tha  lafttoff 

liA  MM  property  aUied  to  the  good-will  «C  the  biuiiieH.     Vmimimh 

TRANSFER* 
8m  OOBVORATIOll^  %  <  7, 10-18. 

TRESPASS. 
8m  Aanui%  It  Daka«h»  S;  JviwiiBiin,  6;  Lb  Pnmrai  HoamrAft 

00KVOBAfn»%  18;  RlFLBTIiri  SHAUfflL 

TRBSPASSSRS. 
8m  1UmMiif»%  S2-S9^  SS|  Rial  PMtwn^  4 

TRIAL. 

1.  Ram—  AUTHtfMTIM  TO  JPET,  WHBIT  PgWIMPMM, «— Whe«  the  dtfad^ 

Miti^  Msneel,  to  aigning  the  eMe  to  the  fuj  oa  a  eriatoal  trial,  leadf 
toMi  and  eommenta  upon  legal  aathoritiei^  the  etato*!  attorney  ■aqr  re* 
fi|f  to  the  propoeitieos  el  law  advaooed  by  reading  what  aoother  aathor 
hM  eaid  to  answer  to  saeh  view  ol  the  same  pfopoiitien.    Polnwr  t, 

P^mmU    1 JA 

R  OoMMMi  KvowuDOi  ASB  Comtom  RzFBRiBiroi  are  psrtoef  the  trial  of 
Ofoiy  eiTil  isne  witho«t  speeial  prool»  and  the  Jnrors  are  antheriMd  to 
inw  tolerenoM  from  saeh  knowledge  and  egperienoeb    €hum  ▼•  Okh 

R  I—iAumuwa  whbit  Paomi.T  Rousan.  ~  Prayers  for  tostmotlons  ml- 
isady  eovered.  and  embraeed  to  mstmotions  given  for  the  same  party, 
aM  properly  retosed.    Otoer  ▼•  M^m%  SOi. 

4  Imnuronoaa  wmhk  PaoriBLT  Rafuiiow  — 'Reqaest  for  tostraotioaa  «a 
the  part  ol  a  party^  eaeh  ssgregating  a  Mrtain  faot.  and  asking  the  ounrt 
to  dedare  that  sa^  faet  Is  not  legally  saffioisnt  to  aathoriM  a  fladtog 
agidnat  the  proof  of  saeh  party»  and  that  toe  Jary  Is  aol  at  liberty  to 
asasidsr  saeh  isot  to  defeat  the  right  of  snoh  party  to  reoorer,  la  prop- 
oriy  ref ased.    Cbesr  ▼•  Mptn,  S94. 

R  laarauOTioaa  wmaa  PaoraaLT  Raruaan.— ListraotloaawhiehaMBaMa 
toei  about  whioh  toere  Is  a  Mntrorersy  and  wUoh  alagle  oat  and  glia 
aadao  promiaonM  to  a  single  oirenaMtaaM  m  oharaoteriaiaf  the 
daot  of  a  party  instsad  of  iMTing  it  to  the  jary  to  pasa  apoa  saeh 
daot  oa  a  view  of  all  toe  faoto  and  ofaronmstonoM  to  tba  eassb  sm 
paoperly  rsfasod.    Xoto  8hor$  etc  iTy  Co.  ▼•  Bockmur,  SIR 

R  laaiavonoaa  LiooiiaisTaiiT  oa  RanuTaix — Aa  instraotioii  whtdi  la  to> 

asBsistsnt  wito  others  already  asked  is  properly  lefased,  and  so  is  esM 

toat  assaniM  a  faet  oootnury  to  ths  eridenM  of  toe  party  aaldng  it^  and 

whoM  sabstanM  has  been  already  g^vea  to  another  iastraetioa»    Pulmm 

▼•  P99fi$%  laR 

P^YobZZZIL-M 
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7.  Emmunoitt  ov  Imnrn^THmmMoam  m  Ooon.— WhM  aaj 

▼itw  of  feh«  Uw,  arisiiig  oat  of  tho  lattUMMiy,  may  bo  promtod  to  tko 
Jury  throogh  tho  modinm  of  partinont  instrootioQa.QpQQ  tlio 
■litttd,  tho  ooort  may  property  nf a«o  to  sabmit  iilditsionol 
Blaetwa  w,  LfmOimrg  etc  B.  R.  0^,^  786. 

8.  Ivsntuonora  Dntiomro  ViSDicr. — The  ooort  nmy  properly 

the  Jory  to  rotiini  a  Terdiot  for  tho  dofoadant  whoa  tho  ovidoneeb  wtth 
aU  tho  infereaoee  to  bo  drawn  thorofrom,  ie  ao  iasoffieioiit  to  aapport 
a  Yordlot  lor  tho  plaintiff  that  the  eoart  wfll  be  oompellod  to  aol  11 
aatdOi  Ihe  ooort  may  direct  a  verdiot  for  the  defendant  if  there  la  bo 
oHdenoe  tending  to  prove  an  ietne  of  fact  eeiential  to  the  right  of  reoovorx 
of  tho  phdhtiff;  bnt  eaeh  an  inatmction  ia  properly  refnaod  if  tiiore  io  • 
oonfliot  in  the  eridenoe  and  there  ia  OTidoDoo  tending  to  proro  tho  plidao 
tiTe  oaao.    AnMm'  r.  WhippU.  202. 

f.  TiEDior  WMBir  mat  n  Dirictid  it  thb  (Wbt.  —Whoa  tiio  orideaoa 
given  at  a  trial*  with  all  tho  iafefoaeee  that  the  jniy  ooold  jnatifiahly 

,  draw  from  il^  ie  inenflloient  to  eapport  a  Totdiot  for  tho  pUiatiil  ao  iktM 
WHk  a  Verdipt^  if  retnmod,  moat  bo  oe|  aaideb  t^  ooart  may  dnool  a 
▼erdiot  for  the  defendant     H'ooMne  ▼.  Ckempcahe  ete.  Jtp  Oa*  860. 

dOl  iMPiACHmm  OF  Ybsdiov  mw  Awkiutr  of  .JvaoBa  vor  Ai^wia.— 
Affidartta  of  jnrynon*  or  affidavita  ae  to  atatomonte  made  by  thooi,  oa^ 
not  be  reoeived  to  impeach  their  verdict.    PaHmtr  t.  Peopk,  146L 

il   Vixw  09  isi  Paaman.  —  Uiidav  a  atetato  declaring  that  tho  Jvj 

may  in  any  oaoe^  at  the  reqneet  of  either  par^,  be  taken  to  viow  IIm 

pre'miaos  or  plaoo  In  qnestion,  or  any  property^  matter,  or  thing  ro- 

"^^   lating  to  the  oontroversy  between  tho  partioe,  when  it  ehall  appaer  to 

'  the  ooort  that  each  view  la  necessary  to  a  jost  deoiaion,  tho  trial  ooort  la 

tiated  iHth  aaoh  a  discretion  that  its  action  in  granting  or  denying  a 

'' 'laotloa to  have  the  jnry  view  the  place  where  the  accident  occorred  will 

raro^  be  reviewed  by  tho  appoUato  ooort.   Ommr,0khJimrM.JtO9>m 

*loa  ArriALi  O^infEnmoBi^  1*  2;  Damaoi%  1^  8s  Btumwo^  8g  FaiiT, 

4;  Fbatow 

TROVBR. 

1.  TaoTSB  ManrrAiiiAau  vos  Tncsam  Coy  Oir  aire  Bsmotsd  nom  t»ur9 
wana  Hud  AvTBtfaLT.— A  person  who  baa  recovered  load  in  an  aetioa 
of  ^{eotaeat  amy  maintoia  aa  aotioo  of  trover  for  timber  oat  apoa  and 
reoMrred  from  the  premisei  by  the  defendant  while  In  poeseeeJon  ander 
dafaa  of  ri|[^t;  aad  sach  aotion  Is  aot  barred  by  a  Jadgmont  for  dam« 
ageeflorthoroatid  valne  of  tho  land  rooovored  by  tiie  plaintiff  on  a  daim 
for  rents  and  profito  filed  and  proseoated  aader  tho  Midiigaa  statate. 
I^Umi  v»  M'^/fwctn,  48o* 

U  Taotaa  ManiTAiif  abli  vr  Oira  hatiho  Rioirr  io  Ponannnr. — la  IGeh- 
Igan  trovar  amy  be  oiaiatainod  by  ooo  who  haft  tho  right  to  poasesetoa, 
and  tho  aetnal  poeseesion  of  a  plaintiff  acquired  by  of  eetatoat  rolstee  to 
the  tiumwheAUa  title  was  acqairod.     fTOioa  v.  JTq^laaa,  48B. 

&  Laaiaa  or  Mnmra  Lavd  vat  MAXMTAnr  Teotib  torn  Oovraamm  m 
0iiiiniaD  Oaa,  whbit.  —  Where  a  lessee  has  poesesaidn  of  load  aader  a 
■daiag  leaee  which  gives  him  the  exelnsivo  righti  dariag  a  certala  aam- 
ber  of  yean^  to  mine  ore  therein,  reqairee  him  to  mine  not  leee  fhaa  a 

of  teaa  of  ore  each  year,  and  ao  aaah  nore  la  OM  ha 
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lUy  mliie^  wad  lo  pay  a  royalty  on  mob  ipeolilaj  BBnlbflr  of 
toat  OTory  yaflTf  wlioihOT  mioacl  or  noi,  and,  in  oaao  ho  do«  not  mino 
UmI  niunbor  U  tooa  in  nny  ono  yoar,  orediti  iho  ozooat  of  royalty  paid 
for  that  yoar  on  any  oxoosa  of  oro  mined  in  any  anooeeding  year,  ha  haa 
■ttdh  a  property  in  the  nnmined  ore  in  the  land  aa  will  enable  him  to 
naiatain  troTer  for  ita  wrongful  coDTeraion.  Hartfbrd  eie.  JOm»  OOk  ▼• 
Cambria  Min.  Co.»  488. 

4  Tbotsb  Liia  vob  Oaa  Minbd  bt  Party  nr  Possbssioh  mnnm  OLksm 
OF  Right,  whbn.  —  A  lessee  of  miuiug  land  may  maintain  an  action  of 
troTor  against  a  person  who  was  in  the  actual  possession  under  a  daim 
of  right,  for  the  wrongful  conrersion  by  the  latter  of  nnmined  oro  im 
tho  land,  where  the  only  possession  he  had  was  snoh  aa  enabled  him  to 
mine  and  oonrert  the  ore,  and  his  claim  of  title  waa  after warda  dooided 
against  him.     Hartford  etc  Min,  Co,  t.  CamMa  Min,  Co.,  488. 

§k  MiASiTRX  o#  Damaobs  IN  TaovBR  FOB  CovvEBsioTS  ow  Unmiksd  Obb.  — »  Ib 
)mi  notion  of  trorer  by  ^lessee  of  mining  land  against  a  party  for  the  Wrong- 
fol  oonversion  of  nnmined  ore  in  the  land,  a  mte  oif  damages  whidi  allowa 
tho  plaintiff  to  reoover  the  yalne  of  the  ore  mined,  leaa  the  aotaal^  ooat 
of  producing  it|  and  leas  the  royalty  which  waa  paid  by  the  defendant 
to  tho  leaaor.  Is  anffioiently  faTorable  to  the  defendanti  Hartford  §to» 
Mb  Ox  ▼.  Cambria  Min.  Co,^  488. 

TRUSTS. 

L  Tburi  Pbmatobt.  — If  property  ia  gi^oB  for  tho  abaolnto  benefit  of^  or 
*to  bo  at  the  diapoeal  of  the  donee,  especially  if  auoh  donee  be  a  parent^ 
■o  traat  will  be  created  by  aubsequent  worda  ahowing  that  the  main*- 
tenanoo  of  children  waa  the  motire  of  the  gift.    SeamoncU  r.  Hodge^  864. 

1.  A  Trust  is  hot  Cbbatbd  bt  a  Mbrb  Usb  ot  Words  Indicating  thb 
lioTiTB  of  gift^  aa  where  ita  purpose  ia  expressed  aa  being  to  enable  the 
donoe  to  maintain  his  children,  or  pay  his  debtee  or  the  like.  ^eamoiMli 
▼.  Hodge,  854. 

9k  Tbubt  Fund  can  bb  Pobsubd  only  whilb  Mbars  of  Idbnthtibo  It 
XzOK  — •  A  trust  fund  which  haa  been  wrongfully  conrerted  into  other 
property  may,  ao  long  aa  ita  identity  can  be  traced,  bo  pursued  and  held 
liablo  in  its  new  form  to  the  righta  of  the  eetltU  qme  inutf  except  as 
•fainst  a  bona  JUU  purohaaer  without  aotioei  but  the  right  to  pursue  it 
falls  when  tho  means  of  ascertaining  ita  identity  are  lost.  This  ia  alwaya 
tho  oaao  when  the  aubjeet-matter  is  tnmed  into  money,  or  becomes  mixed 
■ad  confounded  in  a  general  maaa  of  property  of  the  same  deaoription. 
Where^  therefore,  a  merchant,  by  falae  and  fraudulent  repreaentatioiis 
of  his  financial  condition,  proonres  the  loan  of  money  to  bo  used  in  his 
business,  and  inrosta  auoh  loan  in  the  pnrchaae  of  goods  which  are  mixed 
with  others  so  as  to  bo  incapable  of  identification,  a  court  of  equity  will 
not  hold  tho  borrower  to  be  a  truatee  of  the  lender.  The  relation  of  tho 
parties  in  snoh  a  cass  is  simply  that  of  debtor  and  oroditor.  Union  HaL 
Bank  ▼.  Oom,  119. 

•so  AnOBBBT  AMD  OUBNT;  BBQUBRSS  DBTISB,  2}  HlVATM;  HOBBAVS  ABB 

WiiB,  S,  5;  Labolobd  axd  Tbvant,  S;  Mobtoaob%  1$  Uvnaa^h 

OOBMAIiaB^  %  XlOailABtl  lBBTBiniBBT%  Ml 

USAGE. 
See  GoBroBAnoBB,  8;  Judombmtb,  8L 
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▼ABIAMCI. 

▼HTDOR  AND  PUB0HA8IR. 

L  CbaTBrAacB--CVwi»rnKiH%Noffiaiof.«-BTiBTFinMBAnBof  lAi 

Im  MMlraatlT*  mo^m  o(  vid  is  bovnd  ^,  oooditloni  mbM^Mil  mi^ 
tdMd  fai  a  Mov^yanM  through  whidi  h«  dmYW  tttlik    Amm  Citf  ^■'■k 

%  Vamb  BvmnunrAnom.  —  Ah  Aonoir  vos  Dkhbt  smj  h« 

§m  IUmIj  i»prtiMitieg  that  Mttraet  apoa  whioh  a  let  wm  ritaatti 
vhioh  WM  A  pwt  of  the  grantor's  Und  aotoallj  ostonded  fron  a  pablia 
•ad  that  tho  grantor  had  the  rightjto  opoa  the  otroat  aa  aa  to 
it  aoatuiiMW  aad  to  ooanoot  with  laoh  pahlio  itrMt^  aad  hf 
of  OBoh  raprMoatatioa  iadnoiBg  plaintiff  to  pvrohaao  oa^  lo^  ff 
Ika  mmk  atiotanoo  ol  tho  right  of  way  to  a  pablia  etraal  waa  not  opta 
to  ha  aooirtaiaod  hj  oooUr  intpootion  of  tho  promiMo,  It  la  aot  sac 
titial  that  the  right  of  way  wm  not  montionod  in  tho  oosvofaaoa  of  tho 
huid  if  moh  ooBTOjaaoo  porportod  toeonroy  tho  lot  with  all  pririligH 
aad  appartonanoM  thereto  belonging.  Darta  ▼.  (hbUgK  4M» 
Waitu  of  T^m  ov  PaaiORMANcn.  —If  a  oontraot  for  tho  nlo  of  ml 
property  deoignatee  a  time  when  tho  Tondor  ig  to  make  a  oonroyaoei^ 
aad  ho  ia  not  ablo  to  make  it  at  that  time,  the  right  of  the  Tondoo  to 
ohjoet  to  delay  is  waired  by  a  snbseqnent  oral  agreomont  andar  whish 
ho  waa  aathoriaed  to  take  and  did  taJce  and  hold  possasrion  and  vadv 
whieh  ho  stiU  has  possession  whoa  the  oonreyanoo  is  tendered,  and  toe 
hroaght  for  a  speoifio  porformaaoo.    XmU  ▼.  OkmtkqfSL  Mkkati 
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AMOS. 

VERDICT, 

VSSSBLS. 
flooSmpvuro. 

▼BSTKD  INTSRB8T. 

Boa  HVSBAKD  AVD  Wif%  4. 

VBIBRIKABY  SUBOXONa 
flee  WtTNBsn^  1 

▼lOE-PKIKOIPAU 
Isa  Maam  avo  8aaTAifT»  6-9|  RAiT.aMH%  4I»  IMIi 

VOBWINa  PRBMISBflL 
See  TaiAL^  lU 
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WAOSBa 


WAQWk 

WAIVIRb 
•m  A»mI|  %  Itanum^  111  JuDomni^  SS|  J\ 

WIBRAMT  Of  ATTOBHn; 

WABHAMTai 
8m  HoiocnM^  1,  i;  4  lb 

WASRANTT. 
•m  Ivsnuvci^  14 

WATER  OOMPANnKL 
8m  MvmaPA&  Oobpobatioii^  Ifll 

WATBROOURSBSi 

L  If mnomii  OomnoL  afBU  —  When  %  frmnoldM  Is  gnaltA  bgr  ft  i^f  li 
MMJrnrt  waji  or  lirMti  aoron  ft  naTigabb  watonraj*  IhiM  li  aft  ia* 
|1M  riffhl  l»  dflrtroy  th«  waterway.  II  masl  be  M  Mdgad  tiu^  Hi 
■M  will  BOl  be  anoMMiarily  impairad.  Tba  right  of  oavigalloa  aai 
Ilia  riffhl  of  oroniaff  Iho  waUrway  are  oqnaL    LSgan  ▼•  Meaga^  1791 

&  Mvnaira&  OomnoL  oitsb. — A  oi^,  undtr  ill  powor  lo  lay  oal^  ofi% 
aai  Improfo  otrMt^  hM  oo  impliod  powor  lo  aalhoriao  Iho  laUag  ot 
itolnMlioa  of  a  aaTigablo  wateroonno.  To  aalhoriao  oaoh  lUdaf  or 
doolniolioa*  ozpreoi  powor  in  Iho  oi^lo  graal  Iho  riffhl  masl  ho  i 
L9gan  ▼•  CMso^o^  179. 

%  Wtaomk  —A  railroad oompuiy,  ia  oootlraoliaff  tad maiataiaiaff 

BMalo  bordoriaff  apoa  a  walerooano^  ia  bound  aol  only  lo  aaliflipilo 
aad  profido  for  tho  flow  of  the  aalnral  riao  and  foil  of  Iho  woloro  daiN 
iaff  Iho  yoar,  bal  oIm  for  Iho  iloodo  aad  fraeholo  whioh  oooor  al  looffv 
porioda  or  iatorralip  aad  wUoh,  from  harinff  booa  kaown  lo  oooar*  n^ 
loaaonably  bo  ozpootod  agaia.    Ohh  €ic  S'pOo.r.  Rarnqf,  174 

4b  ftooM — Dorr  «o  Pbotidb  aoAXvar.  —  Alihoogh  a  rainfall  may  bo  BMiO 
Ihaa  ordiaary»  yol  if  il  bo  raoh  m  haa  oooaaionally  ooenrrod  al  imffolar 
ioftonral%  il  ia  lo  bo  focooeoa  Ihal  il  may  oooar  agaia,  aad  il  ia  Iha  doty 
of  IhoM  ohanfflnff  or  reatraining  Iho  flow  of  water  lo  provido  agaiaal^liio 
ooaaoqaoBOM  Ihal  will  rosnll  from  it    Ohio  ete.  J?V  Oob  ▼•  Bamtg^  174 

4  TtooM— LiABiurr  loa  Ivjuam  RaairLTuro  fboil— la  aa  Mlioa 
againsi  a  railroad  company  lo  reoovor  damagM  for  Iho  obatraolioa  of 
Iho  flow  of  water  ia  a  olream  by  aa  ombaakmoat  aad  Ihoroby  oror- 
flowiag  adjoiaiag  laada,  Iho  oompaay  ia  liable  if  it  haa  aol  provided  for 
Iho  oaeftpo  of  Iho  water  of  aaoh  anoanal  or  oxiraordioary  floodi^  m  II 
Aoald  fOoooBftbly  hoTo  aalioipaled  wonld  ooeaaionaHy  oooar  ia  Iho  Aii 
ln%  bioaaoa  llioy  had  oooaaionally  ooonrred  al  iatenrala,  lhon|^  of 
fROffabrdoftAloi^ialhopaal.    OMo  ofe.  J?V  Oa  ▼•  i^ooi^  174 


fMf  Indkx. 

WILLS.  ' 

L  Eow  OonnvB»— Imrnnoir.— The  sole  pnrpoM  sf  *|Im 

Uem  sf  ft  will  b  U  find  ud  dtdm  the  iatentioii  of  ih«  tertater* 
•flbel  Bujr  be  giTen  to  nieh  intention  when  not  oontFary  to  pnblie  po^ef 
or  In  oontmTontlon  of  Uw  or  the  ralee  of  property.  The  oooetmciioa 
dependa  npon  the  intention  of  the  toetator,  to  be  Moertainod  from  a  full 
Tiew  of  ererything  oontnined  in  the  will,  giring  ]aet  weight  end  open^ 
tion  to  eeoh  cUnse  and  word  employed,  nnleae  there  b  eome  inTinciblo 
lopngnanoe,  or  eome  portion  of  it  ia  abaolntely  nninteUigibleu  Diotimm 
▼.  JMbfon,  103. 

%  OoNREUcnov  or.  —  if  a  will  !a  oapablo  of  two  oonstractioniy  oim  of 
which  will  ezdade  the  ieane  of  a  deceased  ohild,  and  the  other  permit 
■nob  ime  to  participate  in  a  remainder  limited  npon  a  life  eeiat* 
giron  to  the  anoestor,  the  latter  ahonld  be  adopted,  ^^iper  t.  Brotmt^ 
73L 

IL  OoRBTRUonov  OF  Glausb  XV.  — a  clanse  in  a  wiU  etating  that  *^my 
mother  ia  to  hare  9150  out  of  my  estate  annaally  as  long  as  she  lires^ 
and  that  she  remain  with  my  wife  daring  the  remainder  of  her  life,** 
impoees  no  charge  npm  the  testator's  estate  for  the  board  of  his  mother. 
Jfiortfa  T.  Ooode^  799. 

4  Ritti>UABT  CiiAun  XV  Wxu^  bow  CovatmuvDi»«-A  general  reddnary 
olanse  in  a  will,  being  ordinarQy  introdoced  by  the  testator  to  present 
intostaoy  as  to  any  part  of  his  estate^  will  generally  be  eonstrued  as  in« 
tended  for  nothing  more  than  a  disposition  of  those  portions  of  the  estate 
■ot  previoosly  disposed  of,  and  in  each  case  the  presamption  of  a  change 
of  parpoee  in  the  testator's  mind  while  preparing  his  will  cannot  arise. 
'DkhMm  T.  ZMdbMoa,  163. 

lb  RsFuovAHT  Words  xv  avt  Pabt  o?  Will  BEJionD  ob  TiuKsrosso^ 
WHIV.  -*  Repugnant  words^  in  whatever  portion  of  a  will  they  oocnr, 
which  eontrarene  the  erident  general  pnrpose  and  intention  of  the  tee- 
tnlor  as  olearly  expressed,  may  be  rejected  or  transposed,  or  limited  and 
•ontrolled  by  other  and  prior  prorisions,  and  by  the  general  pnrpoee 
and  intent  thus  olearly  manifested.    DkkiMm  ▼•  DicBmm,  163. 

C  OvvsRAi.  Pbovuiovs  ov  Will  Qits  Wat  to  Srvomo  Pbotistovb.  — 
General  provisiona  in  a  will  most  giye  way  to  specifio  provisions,  and 
where  there  ia  a  general  devise  of  property  in  one  part  of  the  will  and  a 
■peeiile  disposition  of  the  same  property  in  another  part^  theee  are  to  be 
regerded,  generally,  as  excepted  out  of  the  general  devise.    DicBmm  t. 

%  BaLkTswm  Obdxb  ov  Dsnns  mat  b«  Bbtxbbbd  xv  Obdxb  to  Qitb 
Ewwi  so  Kaob.— Ibe  rale  which  sacriiieee  the  former  danae  in  a 
will  beeamse  inconsistent  with  a  later  one  is  never  applied,  except  vpo» 
lailnra  to  give  snch  oonstrnotion  as  rendera  the  whole  will  effective  and 
allows  eaeh  pravision  to  stand.  It  is,  therefore^  permissible^  in  order  to 
OmUo  the  oonrt  to  uphold  all  the  provisions  el  tho  will.  Is  rssoct  to 
Ofwy  isassnable  iutendmen^  to  reverse  the  reUtivo  order  of  the  de- 
Tims  or  bsfueeti^  and  to  transpose  the  different  provisions  of  the'will» 
if  it  bo  passible  thereby  to  render  them  ooBsistent  and  give  effeet  to  eeels« 
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WITNBSS8S. 

m  Fisnom  ImomAiiiTT.  —A  wlte<«  mamolk  bt  M«pillti 
l»  UMj  to  hit  pnfkfoa  immondi^  wImb  meh  iMtunoBj  dMt  b«I  ImA 
AfatwUy  l»  pro?«  tomt  iMMb  Aoli  ▼•  JSTom^  686b 
WnrnasM  onnm  niv  VinnuvAmT  Svsaiovs  mat  Tmtif7  is  to  Dn* 
■Am  ov  Don nno  AmtAU.  —  Ptnona  other  tluui  rotoriiury  tiirfooni 
wukj  proporly  toitify  in  roipoot  lo  tho  appowaiiot  and  qrmptomi  cl  dio- 
tmd  givo  an  optnioa  vpoa  tho  quMtioa  of  theoziitonoo  or 
ftpartieaUr  diMMO  or  malady  mraohhortMi  Varmtra 
•ad  oUmt  ponooa  who  for  many  yoara  havo  had  tho  poraooal  oara  and 
iMfimant  ol  honea*  both  aiok  and  woU,  and  havo  had  aa  oztoiuiTO 
ptaoUaal  oiporlaBoawlth  anoh  animal^  and  with  aomo  partUmlar  diaaoaa 
lo  whkh  thoy  ara  aabjoot^  and  amplo  opportonity  to  obaarro  aad  know 

aai  qrmptoma  of  iooh  diaaaaab  ara  qnalifiod  lo  slalo 

te  a  partlonlar  oaaa  anoh oharaotariatioa  and  qruptoma  door  do 

■ol  asiali  and  aftar  dotaiUng  faota  that  ahow  that  thoy  havo  a  praotioal 

and  paraonal  kaowlodgo  and  ozporianoo  in  raapoot  tharoto^  may  proporiy 

vontwro  an  opinion  in  ragard  to  tho  oiJatonoo  or  non'Ogiatanoo  of  a  di^ 


lis. 
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